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In Attendeance at luvestization Conducted by the Division of Wafer
Resources at Lre S51Le 0f Lhe PTopIsed Aporouristion o June 22, 1951

Ralph E. Fisher . Applicant
H. C. Genrge | Applicantts Attorney
John Reed _ Applicaiitls Witaess
Peter J. Rahilley, Jr. Protestant
A. 5. Wheeler Senior Hydraulic Engineer;

Division of Yater Resources,
Department of Fublic ¥orks,
Bepresenting the State Engineer,
000
OPINTION

General Description of the Project

The applicants seek to appropriate 2.Z5 cubic feet per secord,
year-rOund from Snake Slough, in “erced County, at a point within the

KEZNYE of Section 17, T8S RILE, VIB&Y, for irrigation purposes. Diversion

is to be effected by gravity., The applicents consider no diversion dam




to be necessary, nor do they coniemplate storage. They propose to

convey water through ome or the oiher of 2 earth ditches, one 5000 énﬂ
the other 1450 feet long, each of a carryipg capacity of & cubic feet
per second. The water is to be used to irrigate 60 acres of alfalfa and
1207acres of general crons and pasture, located-Qithin the 3 of Section 17,
T8S RILE, MTB&M, The applicants nropose to lrrigate throughout the year.
No other water right or source of water supplj 1s clalzed,
Brotest

Peter Rahilly'ir., and Maaie F. Rabilly jointly protest ihe
applicatioﬁ, stating that their property lies downstream frﬁm the spplicants!
proposed intake, that for many years they (ihe protestants) hsve used the
waters filed uporn, that the proposed éiﬁersion wonld prevént.such use and
that the flow of the saurce is insufficient to serve both the applicanis
and themselves. They (the protestants) state that their use has extended
over 10 years,that the flow of Sneke Slough aﬁounts to about 3 cubic feet
per second, that they have used practically all of that amouwnt, that their
use is for the irrigation of nasture, that their lands are riparian, that
they are the holders of Application 13718 which was filed in 1949, anrd that
their diversicn point 1s located wit»in the SH%?E% of Section 18, T8S R1iE,
MDB&M. They state no terms under which their protest may be disregarded,

Aosver

The applicants in answering the protest deny that the protestants
have used waters of Snake Slough for irrigation or for any other purpcse,
but that they themselveé {the applice=nts) have used those waters, in their
entirety, for irrigation; The applicants allege that the werk done by

the protesténts, including the levee systen referred to in the prdtest, was

coenstructed for the purpose of flood protectien,




Field Investigaticn

The applicants and the protestahts having stipulated to an
infornal hearing as provided for in Section 733(b) of the California
Administrative Code, Title 23; Waters, a field investizaticn was conducted
at the site of the proposed appropriation on June 22, 1951 by an engineer |
of the Division. Thé applicants and proﬁestants were present or represented
durirng the investigation,

Records fAelied Uvnn

Applications 13218 end 13207 and all daia and information on

file therewith, | |
Discussion

The report covering the fiezd.investigation of June 22, 195
indicates that Snake Slough is a small waler course heading on the San
Joaquin Valley floor near !erced, thaat it drains adout one square mile
of practically barren watershed above the appiicants‘ property, that
its chanrel through the applicarnts® property is ool very well defined, that
it is tributary to San Joaquin River via Duck Siough and Bear Creek, that
"1t carries little or no natural flow except during storm periods, and that
at times other thau storm periods its flow is erratic and consists of wild
or waste walers from upstreas irrigation. According to the saze report
the flow of Snake Slough was about 0.25 cubic foot per second on the date
of the investigation, Protestant Rahilly stated that its flow raiely if
ever excaads.B.OO cubic feet per second and Applicant Halph E, Fisher stated
that its flqw sometines amounts to 7.00 cubic feet per second,

| At a conference preceding the field investigation Attorney George

(on behalf of the applicants) mede Tefereuce tn a cnce designated "Costello

v8. Bowen, 8 Calif., 2nd, 421 and 182 Pacific 2nd, 615,% and he handed the
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investigator a purported cony of the transcrint in that case,

As to the apnlicents! use of water the‘report of investigation

states:

MApplicants have been using water from Sneke Slough in
4 duck ponds covering an area of froa 25 to 30 acres,

formed by low check levees with - - = drain pipss which
maintain a constant depth of water in each pond, — = =

* * *

Mihile the drain pipes permit the flow in the slough

to pass throuzh the vonds and thence to the protestanis
there is, of course, loss in the ponds d:e to percolation,
plant trenspiration and evanoraiion. ¥ith 0.25 cubic

fost per second enterinz the nonds at the time of this

investizgation - - - the protestants were receiving no
water from Snake Slough,t

As to the protestants! use of water the report of investigation states:

"Protestants have been usinz the waters of Snake Slough
comaingled with water from Duck Slough (Mariposa Creek),
to irrigate a.considerable area of pasture lands.

Subsequeat to the investigation protestants submitted
affidavits in support of their clains of use,

Mir., Fis*er al the conferesce contended thail protestants
had not been using Snake Slough waters =2nd had constructed
works to keev the waters off their lands and to deliver
Dack Slough waters to the lands, An iuspection of the
works disclesed that while the works kent Snake Slough
waters off a portion of protestantst lands, they diverted
Snake Slough waters to the lands covered by protestants!?
Application 13218.%

According to the report of investigation the applicants also
obtain water from Dack Slough and the protestants obtain a part of their
supply from wells,

The gist of the purported copy of the transcript in Costello vs.
Bowen, submitted by Attorney George as mentinned in an earlief paiagraph,
is that Snake Slough ends in ﬁhe middle of a certain barley field where the

water spreads cut, evaporates or goes into the ground, except that at times



of overflow 1t reaches the Bloss place_(imnediately downstream frou
‘the protestants); and that the water that spreads out is made up in
part of drainage from irrigated lands.

The affidavits submitted by the protestants, as mentioned
in an earlier paragraph, are in substance as follows:

Affiant Alfred Thomas stated that on Ralph E. Fisher's request he constructed

a levee along the fence line beiween the Fisher property and the Rahilly
property in cohnection ﬁith a projected duck pond, that in order to carstruct
the levee he had to first construct a levee on Fisher!s castern Enundary,

and a drain therefrom to exclude the flow in Snake Slough, that until that
time water apparéntly had been flowing regularly down the.slaugh to the
Rehilly lands and no othrer levees had been bullt across the slough, that

in late June, 1948 water in the amount of about 3 cubic feet per second_

was passing around the levee and on down to Rehilly, and that later in 1948,
both before and after the opening of the duck seasnn, he noted that the

flow was about the same,

Affiant Harry G. Fritz stated that on hunting trips to the Rahilly Ranch

at various times during the summer, fall 2nd winter zonths of the past 10
years he has observed water to be flowing in a slough on the north side of
said ranch, which ke believes to be Spakas Slough, that the flow in said
slough has varied from alaost nothing to a substantial amount, and that
the water in thg slough was used to Irrigate Rahilly pasture, |
Affisnt Peter Bahilly, Jr., {protestant) stated thal Snake Slough is a

natural drainage channel, that until sbout 10 years ago it carried flood

flow bdut very little sumaer flow, that about 10 years ago systenatic



'irrigation of upstréam iands began and has increased, that return flow
from such irrigation has also increaséd and now azgunts to about 3 cublce
- feet per second, that for approximately 15 vears he has diverted
subétantially 21l of the flow of the slough for irrigation of pasture
land located opn the north side of Snake Slough, that iﬁ July 1929 he and
his mother (Protestant Jamie F. Rahilly) filed Application 13218 to
appropriate the 3 cubic feet per second aforementinned, tﬁat rotwithstanding
the approval of Applicatinﬁ 13218 the Fishers, by the installation and
maintenance of diversion works on their ranch, have prevented and ére preventing
him and his mother from receiving the full flow, perticularly the summer
flow, of Snake Slough,

Application 13218, by Peter Rahilly Jr., and Famie F. Rahllly,
mentioned in the precedipg paregranh, initiated an appropriation of 3
cubic feet'per second, year-round, for irrigation purpcses, from Snake Slough,
at a point within the WEAT of Section 18, 785 RILE, MIB&M. There were
no protests and the applicatinn was approved and Permit To. 8130 issued,
The progress report by those pérmittees for the year 1951 contains state-
ments to the effect that use of water has cormenced, that from 35 to 40
~acres of pasture were irrigated during the spring and summer months of 1951,
that practically 155 acres were irrigated with flcod water available in |
Novezber and December, 1550 and that water will te used in other ronths
if it is available, In answer to the question as to when use will be full
and complete the periittees states ®hen Ralph E. Fisher's diversion works
upsiream, covered by Appiication 13807 and protested by the permitiees, are
removed, " | |

The point at which the applicants seek o appropriate scales about



3/ mile upstream from the protestants! point of diversion under
Application 17218, There is no evidence that accretions reach Snake

Slough between those two points and it therefore amey be inferred that

there is n3 unaporopriated water in Snake Slough except when the [iow

at the applicants! proposed point of diversion exceeds the proteétants'
entitlemehtrof 3 cubic feet per second. Such flow apparently occurs

rarely., The investigator found it to e but 0,25 cubic fost per second

on June 22, 1951, The praotestants?! progress report points to the rrovability
that 1t averaged much below 3 cubic feet per second froam day to Octoﬁer af
1951, both inclusive, but that flood stages obtained during the preceding
November and Deceber., That report is souewhat vague as to conditions from
Jamuary to April, 1951, though it intimates that supply during those months
was insufficient. Bowhere in the record is there a pgsitive indication of
the existence of unappropriated water except during two months of presuuably
- storay weather, Raiﬁ stormas and floods that result therefrom, as a matter

of cowmon knowledge, way occur at any time from late fall until early soring.
When such a flcod occurs the need for irrigétion is apt to be least, the.
farm lands of the vicinity already having been wetted by the saue storm

that produces the flood. |

Summary and Conclusion

The source filed upon drains about 1 sqiare mile of the floor
of San Jomguin Valley. It is fed during wet months by runoff from rain
storas and during dry months by return flow from irrigatinm, Except during
stormy periods supply is less than the amount necessary 1o satisfy the
protastante! prior right, An irrigation supply that consists only Qf'

runoff from raln storms, in the locality under consideration, 1s insafficient



. to meet the needs of growing crovs. It is of doubtful benefit when
1t exists and it falls before and is non-existent during the period
of maximaa need, It is the opininn of this office that unappropriated

water, in the source filed upon under Apslication 13207, does not exist

often enough or long enough, 1a an aversge season, %o warrant the
approval of an application to appropriate it and that Application 138C7 _
should therefore be denied, |

000

JBDER

Application 13807 for a peruit to appropriate water having
been filed with the Division of Yater Resources as above stated, a protest
having been filed, a stipulated hearing having been held and the State
.’ Engineer uow being fully informed in the preuises:
IT I35 HERZBY ORDERED that Application 13307 be rejected and
canceled upoa the records of Ithe Division of "sf’ater Resoarces, - 7
YITNESS my hand and the seal of the Department of Public ‘orks

of the State of California this 31st day of Octoder, 1952,

. /
. Bdmnonston M
State Engineer




