STATE OF CALIFCRNIA
DEPARTMZNT OF PUBLIC WORKS
BEFORE THE STATE ENGINEER AMD
CHIEF OF THE DIVISITN OF WATER RESOURCES

oo

In the Matter of Application 15239 by Katherine 3. Wamnn te
Appropriate Water from an Unnamed Sprinz Tributary via Piute
Wash to Colorado #iver for Domestic Purposes and Irrigation.

o0o S

Decision A. 15239 D, . '_ 802

Decided _ Seotember 7, 1954
o0o
In Attendance at Investlgation Conducted by the Division of Water |

gggources at the Site of the quposed appropriation on February 9,
19541 '

Katherine 8. Wann Applicant
~ BR. E. Hartsif _ - Interested party
J. J. Heacock : ,Reprpéenting the State Engineer

Senlor Hydraulic Enginser
Division of Water Resources
Department of Public Works

The protestant Imperlal Irrlgation Dlatrlct wasg. unrepresented
_dur;ng the 1nvestigatlon.__




OPTNION

General Descriptinn of the Project

The applicant seeks to appropriate 8,000 gallons per day through-

out the year. from an unnamed spring located North 660 feet and West 6400

feet from the Southeast corner of Section 3, TON R2I1E, SBB&M., The spring

~ is described as being tributary to Piute Wash, thence to Colarado River.

The project includes a concrete dam, 4 feet high by 8 feet long and 1,000

lineal feet of two-inch steel pipe 1line. The water is to be used within

- the SW SWL of the adjoining Section 2. A domestic supply is wanted for a
" house occupied by two pscple. Chickens and rabbits are to be watered and

an acre of land irrigated. The application is silent as to any water right

or source of water supply other than the one therein sought. It indicates
that the applicant owns the proposed place of use, does not own the land at

the proposed point of diveraibn; With reference to the latter it‘contains

the entry;'"Applicatidn has been made to the U. 8. Land Office, Los Angeles,

California.”
Protests

The Imperial Irrigation District protests the appllcatlon, allega—

- tions in its protest including the following:

“&hat the dixerazon of Imperial Irr:gation District is at
Inper:al Dam in Imperial County, - California,

FThat the'rights of Imperial Irrigation'ﬁist;ict'to_the
use of water of the Colorado River and the rights of ...
other ... specifically designated agencies to the use of
waters of the Colorado River stem not only from their L
respective appropriations ... but from the Colorade River




Compact of 1922, the Boulder Canyon Project Act of 1929 and
contracts made by the Secretary of Interior ... with said
respective agencies for the use of 5,362,000 acre-feet per

- annum of said waters of the Colorado River for use in Cali-
fornia. '

"That in the light of the c¢laims of Arizona in the case of
Arizona vs. California, et al,, now pending ... in the
Suprems Court of the United States, and in the lizht of
the prior appropriations and contract rights of said
agencles, there are no unappropriated waters of the
Colorado Rlver available for said applicant."

R. E. Hartsif protested,the application informally by letter

to the Division dated December 11, 1953, Since that letter arrived after

the expiration of the protest period, Mr, Hartsif was informed that his

letter could not be accepted.as & protest but that there would be a field

investigation and that he would have an opportﬁnity at that time as an

interested party to discuss the situation with the investigator. Mr.

Hartsif's letter reads in part as follows:

"I am protesting the granting of this permit for the
Ibllow1ng reasons — _ ' '

(1) There was no way that I know of that I could have
known of said application before the forty days ... had
expil‘ed LR N ] . :

, (2) My wife and I own a bona-fide mlning claim on which
the water is located ownershlp of which i=s undlsputed.

. (3)- The water in question is not a. spring. It is : o
- developed water. Developed by a tunnel: ahout one. hundred L
- and" twenty- (fEet) 1nto a sandstona hill . "y

(4) The water has been used constantly for about. five .
_.years to irrigate about ona-half acre cf alfalfa and- garden
and domestic use.




(5) The applicant owns or controls not one sguare foot of
tillable soil on the premises for which she makes application.
Said premises consist of a large gravel wash and sandstone
hills., . . . The applicant appliesc for 8,000 gallens per day
which exceeds the flow .... The flow is abouu 5,000 gallons
per day and diminishes. in summer. The small garden and
alfalfa plot require all of the flow during the irrigation
season. We bought the claim on May 26, 1952 and have since
{done) a lot of work on it .... As soon as we can develop
enough ore we will need all of the water for mining purposes

Answer

The applicant made no formal answer to the protests or to the
'ﬁpre infbrmal objection of R. E. Hartsif. However, certain passages in
.the applicant's letters to the Division indicate that.party‘s position
in the matter, such passages reading as follows:
In a letter received August 24, 1953 -—

# ... the little spring comes from an old mine in an old
rock and doesn't come near the Colorado River .... Just a
small stream and will not. hurt the Imperlal Irrigation
Distriect.®

In a letter received January 7, 1954 —

© %From the way the 1etter reads, R. E. Hartszf has accused
me crossing his land to go te the spring which isn't true,
the spring is on public domain land and I have filed either
to buy or trade as my land is next to the spring about 100
ft. from my line, it has been recorded. Hartsif is the one
- that crosses tax—pald property to go to that so-called mine-
L] .

..l'

Field Investlggtien

The appllcant and the protestant of record (Imperial Irrlga- _

tion District), wzth the approval of the Department hav1ng stipulated to

the submittal of the appllcation and protest upon the official records of

the Départment,'a field investigation'was conducted on February 9, 1954




i | -

by an engineer of the Division. The applicant and Mr. R. E, Hartsif,
whose protest was received after the expiration of the protest period,
‘were in attendance during the investigation., The protestant Imperial

Irrigation District was unrepresented.

Records Relied Upon

Application 15239 and all data and information on file therewith,

Information Secured by Field Investigation

The report of the field investigation of Februsry 9, 1954 con-
‘tains, among other statements, the following:

_ "The source of the proposed diversion is a developed spring
: that lies along the westerly edge of the 'jyonwater-Bearing
e Tertiary Sediments! as shown on the Geologic Reconnaissance
.' : -Map - Colorado River Basin, which is included with the !Division
of Water Resources {Provisional) Water Quality Report #4, Ground
Water Occurrence and Quality, Colorado River Basin Region, June
19531, 1. _

"A tunnel about 4 feet wide by 7 feet high by about 100 feet
long has been driven westerly through a low remnant of tightly
cemented ancient alluvium. The adit is at a small seep, and the
tunnel follows a fracture line and water develops along most of
the length of the tunnel. Flow was measured at about eight and
one-half gallons per minute, and Mr. Hartsif said it was very
stable throughout the year, and from year to year." .- '

: - "The source lies in Piute Valley and is approximately one
- and one-half miles northwesterly of the gap between the Dead
~ + Mountains to the north and the Sacramento Mountains to the. . :
- south, where surface flow from the valley escapes and flows - . =
.~ easterly to the Colorado River. The Dead and Sacramento . ..
. Mountains are flanked along their westerly base by a fault, .~ -
which in turn is flanked by old alluvium which is classed as - '
nonwater~bearing., The spring and the Xlinefelter Spring, approx~
imately one-guarter mile northerly, lie above the westerly edge '
of the nonwater-bearing alluvium, 'Approximately one-quarter




mile easterly of the springs, along the Santa Fe Railway
tracks, there are a few small moist spots supporting
phreatophytes and some desert willow are in evidence

aboul cne—quarter mile southerly. No evidence of subsurface
flow was found in the gap or on the large alluvial ccne
between the gap and the river,t

AFrom the evidence on the ground, it would appear that -
flow from the spring is lost by evapo-transpiraticn in the
immediate area, and any contribution te the Coleorado River
would be negligible.n

"On March 1, 1946, Fete .Domitrovitch filed a quartsz
claim, "Hillerest #1", of wnich the southeast corner is com-
mon with the southeast corner of Section 3, TON R21E, SBB&M.
The elaim is 1,500 feet north and south and 600 feet east and
west; the easterly and southerly lines of the claim are in
common -with the like lines of Section 3. The source of the
proposed appropriation would be near the west line of thie
claim. R, E. and May Hartsif purchased the claim from
Domitrovitch on May 26, 1952; the guit claim deed is recorded
on Page 364, Book 2964, Official Records of San Bernardine
County.n

"The claim has not been patented so does not show on the
County Assessors book or in the tax records.

"Proof of assessment work was filad by R. E. Hartsif on |
June 6, 1953, and is filed in Book 331, Page 314, San
Bernardino County Records.™

"On June 23, 1952 ‘R, E Hart31f filed a location for a
placer claim covering the 5i SZ2SE: of Section 3, TYN R21E,
SBB&M which overlies a poxtlon ol the quartz claim, but
extends 60 feet westerly, and undoubtedly covers. the pro—

 posed source of approprlation."

- "The water is used by two elderly men that\livamaa ‘the
~ claim for domestic purposes and to irrigate a smell garden
' and about one—quarter acre of alfalfa. Also Mr. Hartsif

. hauls some water to Needles for drinking water as its qualityxz

is better than the City's domestic supply "

“The San Bernardino County Assessors records show that |
Mrs. Wann owns the W% of SW: of Section 2, TYN R21E, in fee,
which covers the proposed place of use.!
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- "Mrs. Wann contends that the land is Public Domain, but
the San Bernardino County records indicate the mining claim
is valdid.n

"E. Ross Housholder, 433 East Spring Street, Kingman,
Arizona (California L. S. #2641) surveyed the property for
Mrs, Wann, but his map did not show the location of the
spring., ¥
A compass bearing was taken from the stone monument,
purporting to mark the Scutheast corner of Section 3, and
1t indicated that the spring location is substantially as
shown on the application.®
- Discussion
It is an acceptéd'legal principle that in California a ripar-
jan right attaches to a valid mining claim prior to patent from the
United States, provided all attributes of the right are present. Those
attributes appear to be present in the situation under discussion, the
spring filed upon being located upon the Hartsif quartz claid, that claim
reportedly being a valid cléim; the spring itself being the result of
tapping a certain fracture line followed by the Hartsif tunnel. It
appears, therefore, that a riparian right attaches to the spring that
resulis from the driving of the Hartsif tunnel. It appears further
that that right is being exercised currently, and that substantially o
the full yield of the spring is being utilized beneficially, for
 domestic purposes and for irrigation, near the tunnel, on_the_Hartsif

quartz claim.




Summary and Conclusion

The applicant seeks to appropriate 8,000 gallons per day,
year-round, from an unnamed spfing in San Bernmardinoc County at a point
described as lying 660 feet north and 600 feet west from the SE corner
of Section 3, T9N R12E, SBB&M. The spring is said to be tributary via
Piuté Creék to Colorado River. The water is wanted for domsstic purposes
‘at a house located within the SWi SWE of Section 2 of the same township,
rof the watering of chickens and rabbits and for the year-round irrigation
of 1 acre of land. The proposed conduitlis & 2-inch pipe line, 1,000 feet
long. The application mentions no other water right or source of water
.supply‘than.tha:one sought therein. The applicant elaims to own the pro--
posed place of use but not_phe spring site. Inregard to the_létter the
appiiéant statas.“application has been made to the U, S. Land Cffice,.Loa
: Angéles,ﬂCaliforniaﬂ. o 7 ‘

_ Imperial Irrigation District protests the application for the
alleged reaSqn,'in effect, that there are no unappropriated waters in -
_Cbldrado River;or in the tribﬁtarias of which Piute-Creék, to which
'uanhmed spring is said to drain, is one. _ o

' _Oné R. E.'Hartsif_régistered an objection to the préposed _
| appfopriati@n,_by letter, aftér.thejexpiratian of the p:otesttperiud. '
.'_'Hbfuas.infbrmﬁd.that his 1ettér”could.not,be acceﬁted as a,profest_dué'_..
to its.laté submittal.but_that the application wﬁs_to}:e.inveétigated C
in the field and that he might attend the investiéation-and-present-ﬁis o

objections at that time. This he did. The basis of his objection as



expressed in his letter is that the source filed upon lies upon hls claim
which he (Hartsif) owns and that the yield thereof has been used for five
years'fur domestic purposes and irrigation and will continue to be so0
| uged,
. The applicant makes no formal answer either to the Imperial
Irrigation District's protest or to the informal objection by Mr. Hartsif,
In letters to the Division, however, the applicant wrote on one occasiﬁn
g ﬁo the effect_th#t water issuing from unnamed spring does not reach
Colorado River and cannot hurt Imperial Irrigation District} aﬁd on
another that unnamed spring is on public land and that she has filed
fgither to bﬁy.or to tradef, |

The applicant and the record protestant (Imperial Irrigation
_District)-having'stipuléte& to proceedings in lieu 6f’hearing, a field
investigation was conducted on February 9, 1954. The applican£ partic—
ipated in ihe investigation, as also did ¥r. Hartsif, whose letter of
‘objection had ﬁot-been accepted.as a protest because of its late sdbmiftal.
No repfesentative of Iﬁperial Irrigation District was preéent-duringgthe'
. investigation. | |

At the investigétion on-Febfuary 9, 1954, it déveloped that the
spring .ﬁled' upon'by -the applicant is in peality a tunnel some z,. feet ﬁde-,
:-7 feot high and 100 feet long, that it wad yielding. about 8. 5 gallons per
: minute whsn v1sited,that its ¥ield, according to Mr. Hartsir is very
- atable; that the fiow 1ssu1ng from the spring or tunnel is lost. by evapo-—
transplration in the immediate vlcinity and cannot, thergfore, contribute

- materially to Colorado River. The field investigation developed also that



one Pete Domitroviteh filed a quartz claim in 1946, the claim being

1500 feét north and south and 500 feet east and west, its easterly and
southerly lines coinciding with the easterly and southerly boundaries

af_ Section 3, T9Y¥ R21E, that unnamed spring is situated near the west
line of the quartz claim, that R. E. and May Hartsif purchased the

claim from Domitrovitech in 1952, that the c¢claim has not been patented
and does not show on the County Assessor's bocks or tax records, that
proof of assessment work has been filed, that in 1952 R. E. Hartsif filed
a location for a placer claim covering the E3 SE;%%‘ the same Section 3,
tﬁat the placer claim overlies a portion of the quartz claim but extends
60 feet farther west and undoubtedly includes the spring, that the ﬁter
from the spring is used by two elderly men who live on the_ claim, that

- the water from the spriﬁg is used for domestic ppiposes and the irriga-
tion of 4 small garden and a quarter acre of a]ia.l_fa, that. some ﬁé.‘ter is
_haﬁled.to Needles for -drinking, in view of its superior qtiality,_ f.ha.t. accord-
) | ing to the San Bernardino County Assessor's records, Applic_ant Wann owns
the Wk SW: of Section 2, T9N R21E, in fee, that while Applicant Wam

| coﬁtends ihat. the spring lies upon the public domain the San Bernardino

: County records ind:.cate tha.t. the Hartsn.f m:uung claims. are va.l.id tha.t a
‘_ 'compass bearing from the purported SE corner of the secta.on in quest.ion '
indic_atee-the spc_r:_lng to _be loca.tad subst.antn_lly as .de-scribed in the -

application.

-10-
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The Hartsifs, as owners of the mining claim within which the
I_ sprixig in question is located, appear entitled uﬁder the riparia.n
doctrine to utilize waters issuing from the spring. This they appear
to be doing currently, for domestic and irrigation purposes, up to the
approxima‘ﬁe ¥ield of the spring.
In view of the apparent exi.ste_nce of a riparian right in favor
of the Hartsifs to the use of waters issuing from unnamed spring and
the utilization upon thé Hartsif mining claim currently of subst.ahtiall]r
the entire yield thereof, it is the opinion of this office that unappro- !
pria.ted water in that sprlng which is the source from which the applica.nt
seeks to appropriate is non-existent and that Application 15239 should, .

. ‘there fore, be denied.
' ) ; oCo

RDER

_ . Application 15239 for a permit to appropriate water havihg been
fi.led' with the Division of Water Resources as above stated, a protest hav-
ing been filed, a stipulation having been submitted, a field investigation.
having been .con'xi_ucted and the State Engineer now being fully I_infomed in the
P!'_OEiSes' | N | o -

o Tt IS HEREBY onnm that Application 15239 be rejected and can-
celed upén the records of the Division of Water Resources.
K 4w\,—\, g ' WITNESS my hand and the seal cf the Department of Public ‘Works of
S‘“ \\m”. ‘![!te of Galifornia this __7th day of September, e

b Tt e

A Ty 3 131
A, D, nd:nonston !
State Engineer




