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OPINION

General Description of the Project

The applicant seeks to appropriate 4.0 cubic feet per second
frdm April 1 to Deéember'Bl of each year from Sublateral F of the main
drain of Reclamation District 2047. He proposes to divert at a poinﬁ
within the NEL NEL of Section 24, T 16N R3W, MDB&M. The project includes
a concrete dam; 7 feet high by 12 feet long and i,OOO lineal feet of open
ditch. The water is wanted for the irrigation of 160 acres of rice land
partly within the S S3 of Section 18 and partiy_ within £he Ni Ni of
Section 19, T16N R2W, MDB&M, It is to be used incidentally for duck
club purﬁdses. Construction is said to be complete. The applicant
claims.no other water right or source of water suéplj, states that he
owns the proposed place of use, disclaims ownership of the land at thé

proposed point of diversion, to which however he asserts right of access.

Protests

: Orville_J. Kuhl protests the applicatioﬁ, alleging insufficiency
of water in the source filed upcn., He bases.his oﬁn claim of & right to
use of water fram that source upon use made before 191&, alsa upon Permit
...8320. He descrlbes his point of diversion as being located 1,337 feet
east from west qnarter corner: of Section 19, TléN REH MDEGM,  As to the

-terms under Hhich his protest may be disregarded and dismissad ‘he atate

" oeee 1f applicant takes water from same source as already
granted in Permit No. 9042 ... which permit includes all of
“applicant’s lands. Above Application No. 14616 is a repetltlon
and duplication of Permit No., 9042.7




The protest also contains the following statements:

"There will be 85% less water in Sublateral F of
2047 drain in 1953 and henceforth. than in previocus years.
Glenn Colusa Irrigation District will hereafter divert
85% of former water from Sublateral F, cf 2047 Drain via =2
new ditch finished in January 1953 ....'

"Applicant does not own land in Section 24 and has no
right of way to divert water from Section 24 to Section 19.7°

"Applicant does not own land in Section 19 between
applied point of diversion in Section 24 and his property
line, a distance of 99,47 feet .... This land is owned by
protestant and no one including applicant has been given
the right to cross ....

"Applicant was given water right to same water as being
applied for ... in Permit No. 9042 .... Above Permit No.
9042 includes all of applicant’s lands and. therefore Appli—--
cation No. 14616 is a repetition ....

“Appllcant has access to the water from Stone Corral
Creek via lLateral F of Maxwell Irrigation District from
which source water has been dellvered to his lands in past
years, and in 1952.% , .

Capltol Cuting Cludb protests the applicatlon on grounds

of alleged insufficiency of supply. It asserts a right based upon
use prior to 1914, also a right based upon a permit issued by the
i Diwiéion. It claims to divert from April to December, for irrigation
iﬁd for_recreation, at a point within Section 20, T16N RZW, MDB&M. It

also states as follcws.

. "This protest may be disregarded and diamissed it -
applicant takes water from the same source as already. -
‘granted in Permit No. 9042 dated July 28, 1952, which
permit includes all of above applicant's lands, The
above Application 14616 is & repetition and duplication

 of Permit 9042 already granted.” '
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| : Colusa Outing Club also protests the application, its protest

L , o closely paralleling the protest by Capitol Outing Club. It bases its
claim of a water right upon use prior to 1914 and upon a right initiated

by the filing of Applicaticn 14378,

Anawers
The épplicant's answer to the proteat of Orville J. Kuhl
‘contains the following statements:

7], That applicant and his predecessors in interest,
including protestant Orville J. Kuhl, have been diverting
water and putting same to a beneficial use from Sub-lateral
F of Reclamation District No. 2047 for over 30 years.

"2, That applicant is entltled to a pro--ata share of
. the water in Sub-lateral F of Reclamation District No. 2047
. as against protestant KUHL by.reason of use, and by reason
: ' of a contract between applicant and CRVILLE J. KUHL, and also
by reason of a judgment of the Superior Court ... in and for
the County of Colusa dated the 12th day of January 1950, a
copy of which is attached hereto and made a part hereof.

- "3, That Permit No. 8320 gives protestant ORVILLE J.
KUHL no right to the surplus drainage water in sub-lateral
F of Reclamation D:.strlct No. 2047 at applicant's point of.

"diversiocn. :

"J+. That the works of diversion referred to in Applica-
tion No. 14616 had no comnection whatever with the works of
diversion referred to in Permit No. 8320 of prot.est.ant. '

' OR\TIIJ.E Je KUHL

o "5. Applicant states that no wat.er is now or has been:
. diverted under Permit No. 9042 dated July 28, 1952, and
- that applicant is withdrawing his lands from inclus:.on in -
Permit No. 9042. .

"6. Applicant denies the statement made in the first
: pa.ragra.ph of the back of Kuhl's protest, and states that
there is not available accurate information as to how much
o o . ‘water there will be in Sub-lateral F 2047, in 1953, but it
.-_ ' is believed that there will be the normal amount -of surplus
- drainage water in said lateral.




n7, Applicant denies the second peragraph on the back
of protestant ¥uhl'is application, and in that regard states
that he does have a legal right-of-way to divert water from
Sectien 21, to Secticn 19 as providsd by his deeds and the
attached judgment. '

ng, Applicant denies the statements made in the third
paragraph on the back of the KUHL protest, and states the
fact to be that he has a title to a portion of Section 24
for the purpose of diverting water from the cement weir on
Section 24 to and across the section line of Section 19,
to the southwest corner of his property.

"9, Applicant denies the statements made in paragraph 5
on the back of the KUHL protest, and states the fact to be
that no water is available to him before September 1 of each
year from the Maxwell Irrigation District.”

Extracts from the purported copy of Court Order of January 12, 1950,
_ referred to in the 2d paragraph of the applicant's answer and attached
. _ thereto are as follows::

"NCOW THEREFCRE, IT IS ORDERED ... that plaintiffs be,

“and they are hereby declared to be entitled to the use of,

and a pro-rata share of the available water from the con-
crete weir. ,..."

"IT IS FURTHER (RDERED ... that plaintiffs have the
right to divert the water from said weir, at a point near
the Southwest corner of plaintiffs! property from a private
drain located on lands of defendants.

#IT IS FURTHER C(RDERED ... that there shall be main-

tained by defendants -m. their lands south of the concrete
weir and in Lateral 'F' a stop~box, as the same has been

" maintained in the past, for the purpose of holding back
the water so that the water may be diverted to west por- .
tion of plaintiffs lands, and in the absence of defendantas,
or their failure or refusal to maintain such stop-box, plain-
tiffs shall have the right to do so, and for that purpose
shall have the right to go upon the lands of defendants,”
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n1P IS FURTHER ORDERED ... that pla2intiffs are entitled
to the use of an earthen dam located ¢n a drain on the lands
of defendants, adjoining plaintiffs lands on North, for the
purpese of diverting water from z2id drain to the esastern
part of plaintiffs property.”

The applicant's answer to the protests by Capitol Quting
Club and bj Colusa Cuting Club contains the following passage:

"That both applicant and his predecessors in interest
and the protestants, Capitol Cuting Club and Colusa Qubing
Club, have all three been diverting water at their res-
pective diversion points for over 30 years without protest
against applicant or his predecessors in interest, and '
that there is sufficient water for all three diveriers
and sufficient water for the granting of this application
to applicant; that applicant is not applying for more water
than he and his predecessors have been using in the past,
and applicant is not atiempting to deprive the Capitol
Outing Club or the Colusa Quting Club of the amount of
waters they have been receiving and putting to use in -

. _. | ) the past.”

The applicant and the protestants with the approval of the

Field Investigation

Department having stipulated to the submittal of the application and
.protests upon the official records of the Department, a field investi-
gation was conducted on July 28, 1953, bj an engineer of the Division..
The.aﬁpliéant and the protestants were preseni or represented during.

" the investigation.

- __ BeCprds Relied_Ugén _
' Applications 13735,'1L297,'1&378,'1h616.a§d.aii,dﬁta.and

ih:ormﬁtion'on file therewith; Sacramsnto—ﬁan'Joaquin.water_SuperviSidn-

Repbrts,iDivisibn of Water Hesources, Department of Public-Wbrks; for
1948, 1949, 1950, 1951 and 1952. |



Information Secured by Field Investigation

The report of the field investigation of July 28, 1953, reads
in part as follows:

#The source ... iz Sub-lateral F of the Main Drain
(Colusa Trough) of Reclamation District 2047 which
- drains an area of from 4 to 5 square miles of rice lands on
the floor of the West side of the Sacramento Valley between
Colusa and Maxwell.

"Flow in the source fluctuates considerably and, during
the irrigation season, consists almoat entirely of run-off
from lands within the Glenn-Colusa Irrigation District which
lands are irrigated with water obtained from the Sacramento
River. Flow at applicant's diversion point at the time of
this investigation was about 6.0 c¢fs of which 4 was going

. over the dam ... and 2 was by-passing the dam through a dltch'
dug by Babu 3ingh. : .

L “The ditch was dug by Babu Singh to prevent applicant
. from building up water behind the dam by means of flash
: - boards to a point where he could divert by gravity since
- such building up had, in the past, caused flooding of a
portion of the Babu Singh lands.

The flow at applicant's diversion would have been in
the neighborhood of 40.0 cfs had it not been for the dam ....

: "This dam was put in by the Glenn-Colusa Irrigation
District in Sub-lateral F to recapture run~off from the
district for re-use on lands west of the lateral by
delivery through a new canal with a booster pumping
plant located beside the "Line Road" about midway in
the canal. Leaks in the dam were causing about 3.0 cfs
of the 6,0 cfs flow at applicant's diversion point.

"Run-off- from lands irrigated by re-use of Sub-lateral F
waters by the irrigation district does not enter Sub-
lateral F and therefore is not available for use by
applicant. However, such run-off enters Laurline Creek -
and is available for use by protestants. On the date of
this investigation such flow, as measured at the "Line
Road,” was about 25 c¢fs and the flow at Protestant Kuhl's
diversion point was about 30 plus cfs of which Protestant

- ' . Kuhl was diverting an estimated 12.0 cfs leaving 18 plus
. - cfs to satisfy the other protestants' claims of a total of




6,0 cfs. Tt was therefore evident that, at the time of the
investization, applicant could have been diverting without
injury to protestants. This, it =ppeared, is the normal
condition during the rice irrigation season.

"On August 18, 1953, the writer was again in the area
and found that the flow at Protestant Kuhl's diversion was
around 50 cfs. Mr, Kuhl and Applicant Yates were inter-
viewed at that time and they both stated that the increased
flow wag due to the commencemsnt of “he drzining of rice
checks and that such a condition weuld exist until the
checks and the irrigaticn district canals had been drained.
This condition would extend into October. )

"In view of the above described condition it is evident
that unappropriated water is available during such rice.
checks and canals emptying period.

"From the foregoing it appears that prior to about May 1
‘and after October 15 shortages in flow may occur. However,
during the low flow period apclicant and Protestants Capitol
Outing Club and Colusa Outing Club need only a small amount of
water in April for starting duck feed growth in their duck
ponds and after October 15 only sufficient water to off-set
-seepage and evaporation losses in the duck ponds. The duck
ponds being filled during the nerlod when the rice checks
.and c¢anals are belng emptied.

'“The shortage of water complained of on the part of

- protestants early in 1953 was not due to the dam plsced in’
Sub-lateral F by the irrigation district but to shutting off
.delivery of water to the rice checks for the purpose of con-
trolling the 'leaf miner! infestation in the rice. When the
infestation had been ellminated and the rice checks refilled
“with water the shortage ceased to exist. '

'“Applicant'é use of water is for duck pond purposes only.

"“Excebt during September and early October, when the duck
ponds ‘are being-filled, and during the rice feed growing perlod '
-applicant requires very little water,

| morville J. Kuhl e+ requires water for rice irrigation
and diverts by means of a propeiler pump sald to have a capacity
of 15.6 cfs.

."Protestant‘s use extends from about April 1 to about
Qctober 1,




"At the time of this investigation the protestant's
plank dam had partially washed out and the breach had
been partially filled by earth filled sacks. This had
reduced the water level behind the dam resulting in the
pump having to operate against a higher head. Mr, Kuhl
claimed that this had reduced the delivery of the pump
to about 12 cfs.

"Capitol and Colusa Outing Clubs ... like applicant,
require water for duck pond uses only and in the same manner.

#It would appear that applicant had been diverting and
nsing water frem Sub-lateral F without any color (of} right
although on December 20, 1949 the Superior ‘ourt ... did
award him & pro-rated share of the water in the lateral ....

"The matter of right of access was discussed and Mr,
Cooney stated that, while the judgment ... above referred
to was not conclusive ... a subsequent court order was
entered requiring that the ditch across Protestant Xubl's
land be opened and applicant be permitted to use it. A
- copy of this order was subsequently filed with the

: ' Diviagion .... In view of the order it would appear that

. : applicant probably has right of access ..., Mr. Kuhl
‘claimed that since April 1950 spplicant had not used the
ditch because Babu Singh had cut off the water which statement
Babu Singh confirmed. Applicant, however, showed that a
court order requiring repairing and reopening of the ditch
had been entered and in consequence he had diverted through
it from May 12 to September 1, 1950 when he was stopped from
further diversion by c¢ourt action initiated by Babu Singh who -
claimed that in building up the water lewvel behind the dam
to permit diversion by gravity, applicant had flooded a por—'
tion of his land and prevented him from harvesting the rlce
thereon. Thls action is still pending in the courts.

‘The investigator summarizes hls report of invastigatinn as-
. follows:
%1, Flow at- applicant's diversion was about 6.0 cfs._

"3, Flow available for'protestants‘ use was over 30 cfs.

#3, Shortages may occur prior to May 1 and after October 15.




®j,, Upappropriated water appears to exist most of the
: time between May 1 and October 15.

#5, Applicant may have right of access.®

Information from Other Sources

Other filings before this office to appropriate at nearby.

points include the following:

Application 13735 Permit 8320, Orville J. Kuhl, 7 cubic feet per second
from a lateral drain of Reclamation Distriet No. 2047, from about.April 1
to about October 1 at a point within the SEX NWi of Section 19, TL6N R2W,
MDB&M, for the irrigation of 282.8 acres of.ricé. The application was
protested by Maxwell Irrigation District, the protest beling based upon
a claim of right by virtue of Section 22430 of the Water Code. The pro-~
test was diémissed as_insufficient. In his progress reports Protestant
Kﬁhl.has stated that use of water extended from April to September, both-
inciusivé, in 1951, from April io December in 1952 and from April to
October in 1953. R |

.'Apglication_139l9 Permit 9042, Maxwell Irrigation District, 30 cubic

feet per second from *Lurline Creek (Reclamation District No,_20k7
Drain)" at a point within the SEi NWk of Section 19, T16N R2W, MDBAM,
from March 1 to Decémber 1 for the irrigaéion of 1,000 acres 6f.rice R
:and 500 aﬁrﬁs of pasture and for the supply.or'539.2,acreb of duck ponds, -
‘The application was protested by Luta King and by Orville J,_Kuﬁl,.hearﬁ |
'.and-decided:iﬁ favor of the #pplicant. At the hearing in connecﬂion with

-Application_139l9, Orville J. Kuhl conceded that unappropriated water
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exists during June, July, August and early September. As to his use
of water in April he testified " ... we never put our rice crops in
until the first of May because ... we are afraid that there would not
be encugh water until the first of May." As %o his use during May he
testified: "I think one or iwo years we had put a sack dam in there to
hold the water because our pump ... would suck it up faster than it would
.c-oma down'". As to the time required for the filling of his rice checks
he'tesﬁified: LR £ 1 dependé on how many acres. We had one hundred
seventy-five acres and it took about two weeks time." According to |
progress reports for 1953 construction is incomplete and use of water

. not commenced. Under the terms of Permit 9042 construﬁtion is.to be

. . c.ompleted.by Décember 1, 1954, uss by December 1, 1955. .

Application 14297 Permit 8674, Capitol Outing Club, 3.0 cubic feet per

second from April 1 to December 31, from Lateral Drain F, Reclamation
District 2047 at a point within the Swk Nwh of Section 20, T16N R2W,
| for irrigation and recreét.ioﬁ {duck pond) purposés. Unprotested. Accord- |
| ing to pragrgs-g report fo_r 1953_ construction.a.nd use are complete, water
is used during July, .Augu_st, Septémber and Qctﬁber, will not be us_ed'
during other months. |

| Apﬁcati’ot} 14378 Perig_;t_ 8808, Colusa Outing Club, 3..0. cubie feet;: pel‘ :

second, year-round, from Lateral Drain F, Reclamation District 2047, at
. a point within the SWi NWh of Section 20, TL6N R2W, for irrigéticn and
recreational purposes. Unprotested. According to. prdgress'rspofts :

construcﬁién' and use are cbmplete » use has extended from March through

' | . | _Ho'vembef. :
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A letter to the Department from Attorney Neil J. Cooney,
dated August 3, 1953, reads in part as follows:

"In answering the peint which was raised at the hearing
«es a3 to whether fates had the right to transport water
from the weir over the Kuhl lands to his property, we wish
to submit the following:

' ®The writer, and I am sure the Court, in case No. 9877,

at all times considered that Yates by reason of express words
in his deed, and also by implied grant, not only received the
right to receive water from the weir, but also received a
property interest in all the drains and ditches attached to
the weir that previously served his land in the diversion of
water from the weir. ... the weir has been in existence ...
since 1918. It was rebuilt ... in 1944, and until two years
ago was the sole and only source of water for irrigzation and -
the filling of duck ponds, not only to the Yates land but

" also various other parcels ....

"The Court, in entering its judgment in case No. 9877,
. ' .had before it in evidence the original lease and sales agree-
' - ment between Yates and Kuhl, the Yates deed and also other older
recorded deeds, and in addition the Court heard a lot of testi-
HONY +e..» This evidence was the basis of Paragraph 4 of the .
Judgment which provides as follows: y

1IT IS FURTHER (RDERED, ADJUDGED AND DECREED _
that plaintiffs have the rlght to divert the water,
from said weir, at a point near the Southwest
corner of plaintiffs property, and also from two .
different points on the North boundary of plaintiffs
property from a prlvate drain located on lands of
defendants.’

"Three months after the judgment was entered, Kuhl placed an
obstruction between the weir and the Yates lands, and closed
the copening through which the water flowed from the weir
directly into the Yates property. Kuhl's actions were the
subject of an Order to Show Caunse, and hearings were held ...
at which time Kuhl was found in contempt ....  He appeared in.
Court the next day and agreed to remove the obstruction from .
. the water passing to the Yates lands. I happened to find the .
reporters transcript of what transpired at the last appear-
ance of Kuhl in Court and I am enclosing the same for your
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perusal. I am also enclosing ... & copy of the reporters
notes of the statement made by Judge Warren Steel at the
end of the trial of case No. 9877, which may be helpful to
you, particularly lines 12 to 21, on page 4.

The extract from the purported copy of affidavit referred to in the
1Ast paragraph of Attorney Conney's letter reads as follows:
"] am satisfied that it was the intention of the parties,
without any question whatsoever, that Mr. Kuhl — or lr. Yates,
was entitled to use tne water from the weir, and use it in the
- manner that it was then being used in 1947 by its owner, Mr.

Kuhl; and that is, diverting it, not only to the scuthwest

corner of the Yates property but also in two different points

on the north boundary of the property through this private

drailnage ditch on the Kuhl Strip that's been referred to."

"Sub-lateral F" appears to drain indirectly to "Colusa Trough®s

Flow in Colusa Trough is of record in Sacramento-3an Joagquin Water Super-
vision Reﬁorts since 1924. Monthly mean flows at station designated
%*Colusa Trough at Colusa-Williams Highway", that station scaling roﬁghly -
5 miles downstream from the applicant's proposed intake, for the 5 most

' recent years of record, in cubic feet per.secpnd, are as follous:



an ¥
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Month Dok o+ k9 o+ 19% ¢ 1951 : 1952 : Averags
January 102 184 308 657 2,641 778
February 56 & 786 I 703 115
March 267 1,798 111 137 482 559
April 523 295 256 ih3 390 381
May 427 894 706 897 609 707
June’ 953 540 576 523 721 662
July 492 582 e 610 591 551
hugust 68, 857 692 %8 730 74
September 911 912 936 1,023 1,15 987
October 306 280 301 393 L60 348
"November 289 288 295 38 390 316
Dacember 175 20 1,004 2,010 832

. Of this stéticn-the Water Supervision Report for 1952 states in a footnote to

table 48 thereof:

nThe flow is return water flowing in the main drain of
Reclamation District 2047; it is drainage chiefiy from lands
irrigated by Glenn-Colusa, Provident, Princeton-Codora-Glemn,
ComptoapDelavan, Maxwell and Jacinto Irrlgation Districts sens?




Discussion
Protestant Kuhl's uée of water, according to the report of
field investigation, extends from about April 1 to about October 1.
Under Application 13735 Permit 8320, Protestant Kuhl may divert up to
7 cubic feet per second between those dates, or he may divert the equivalent
of that continﬂqus flow allowance for any thirty-day period,'under gertain
conditions, in a lesser time. Since his pump is reported to be 15.6 eubic
feet per second in capacity, it is probable that he pumps at rates greater
than 7 cubic feet per second; and his statement that flow is sometimes
insufficient to enable his pump to operate does not mean necessarily
that ﬁnapprOpriated water dees not exist.
Protestant Kuhl, in the progress reports that he has submitted,
states that he has used water, at one time or another, in every month from

April to December, both inclusive. That does not mean, however, that he

. has diverted or normélly diverts his full entitlement in all of those months.

By his own statements at the hearing on Application 13919, he never plants
his rice before May 1, féa:ing insufficiency of water in April. Insofar as

he defers pumping voluntarily, such water as DAY be.present-hecombs avail-

~able to a junior appropriator. His statement at the same hearing to the
 'e£fect that on one'or two occasions during May the flow at his ppint'pf;

diversion was less than the capacity of his pump does not mean that

unappropriated water may not have been preseﬁt during that month, occa-
sicnally or eien Usually : Hls gtatement that it takes about two weeks

(in May) to fill his rice checks suggests that unappropriated water may



be present during at least the other two weeks. At the hearing on
Application 13919 he conceded that unapprcpriated water exists during
June, July, August andlgarly'September. Since his permit authorizes
him to divert only until about October 1, that permit cannot be the
basis of an objection to diversion by another after that limiting date.
His claim of a water right based upon use prior to 1914 may or may_ndt
be valid. It is not supported by the information at hand.

Protestant Kuhl's assertion that the applicant does not own
the land at the proposed point of diversion and that he does not hold
right of access therete is a dispﬁted matter which is not within the
jurisdiction of the Department to determine. The applicant contends that
he is legally entitled to use the facilities for diverting and conveying
the water he seeks to appropriate. He has submitted certain décuments
purportedly supporting-thét contention, While it 1s necessary that aﬁ
applicant to appropriate water secufe and maintain rights to the use of
‘and access to his'point'of diversion, the ﬁnsuppérted ﬁenial by a pro-
.testant that such rights are held is an insufficient bar to the approval
of an application. | ' | |

' Summary and Conclusions

'lihe applican$ISeeks to apprépriata 4 chbic feet per-Séépnd'frdm :
Suhlaternl.F'of;Rgglamafion:District 2047 in Colusa Coun£y,'fbr'£he irriga-
' tion.of 160 acres of ricéfand for purpOsea'connected with fhe”mainténéﬁce
of duck-poﬁds. :He.stateg.that he does not own thé'land at the prop§sed |

point of diversion but that he holds right of access thereto.
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The application is protested by Orville J. Kuhl, who alleges

insufficiency of flow in the source filed upon, further diminution of
that flow due to recapture by an upstream appropriator of return flow
heretofore entering that source, and non~ownership by applicant of point

of diversion and right of access thereto. The application is protested also
by Capitol Outisg Club and Colusa Cuting Club, both of which divert at points
downatream from the applisant‘s and apprehend that the diversion that the
applicant proposes will leave too little water in the stream to satisfy
their prior rights.
| The applicant in answering the protest by Orville J. Kuhl
..clsims to be entitled to a share of the water in the source filed upon,

by reason of use, contract and court judgment, denies that the normal flow
.in the source will be reduced asserts possession of right of way to point

of diversion by'prov131ons in deeds and by Court judgment. In ansuerlng the -
protests by Capitol Outing Club and Colusa Quting Club, he asserts that he
and his predecessors and the two protestant Clubs have been divertlng at
thsif resﬁectivs divefsion points.for over 30.years without objection by

" the Clubs,_that there is sufficient water for all, that applicant is not seek- _s
.ing more wster than he and his predecessors have used in the past, nor. sesk—.
- ing to depriva the protestant Clubs of the amount ef water. that they'havs
heen rscelVlng .and using | |

. The parties having stipulated to proceedings in,lisu of hearing,
'a'field'investigation was conducted on July 28, 1953. During the investiga-
.tion the applicant's praject was3 visited in company'wlth the parties and/or

their rspresentatives.
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According to the report of field investigation, the source filed
upeon drains certain rice lands on the west side of.Sacramento Valley, the
floy‘of the source fluctuateé but during the irrigation season consists
mainly of runoff from lands within Glenn-Colusa Irrigation District, flow
at applicant's proposed point of diversion was about 6.0 cubic feet per
second at time of investigation, runoff from lands irfigated by re-use of
Sublateral F waters by the Irrigation District does not enﬁer Sublateral
F and therefore is not available for use by applicant but is availab;e to
‘protestants, such flow amounted to 25 cubic feet per second at time of
investigation, some 30 cubic feet per second were at that time reaching
protestant Kuhl who was himself diverting 12 cubic feet per second, this
is the normal condition during the rice irrigation season, on a later v1sit
.(on August 18, 1953) flow at the Kuhl intake was approximstely 50 cubic
feet per second, such increased flow was due to the draining'of-rice checks,
a condition_that wouid exﬁend into October, by which time the District
chamnels would have been drained. The report sets forth further that

'Wshortages may Occﬁr-prior.to May 1;and after.October 15, that during

those low-flow periods the ﬁarties' nesds are relatively small, being

' linited in April to the startiﬁg of growth for duck feed in the ponds

and after mid-Gctober to the offsetiing of seepage and evaporatien losses
.Irun the same ponds, the latter being filled :while the rice checks and the
'channels are emptying. The investlgafor a summary of his report cantalns |
_the statemant “unapproprlated water appears to exist moat of the time
-between,Hay 1 and October 15" and the statement "applicant may hajé right

. of access”,
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Prior déwﬁstream appropriators from the source filed on by
the applicant (or its prolongation) includs Application 13735 Permit
8320, Kuhl, 7 cubic feet per second from about April 1 to about
October 1 for rice irrigation; Application 14297 Permit Sé?h, Capitol
Outing Club, 3.0 cubic feet per second from April 1 to December 31 for
jrrigation and recreation (duck ponds) purposes; Application 1#378.
Permit 8808, Colusa Outing Club, 3.0 cubic feet per second, year-round,
for irrigation and recreation (duck ponds) purposes. Diversioﬁs under
fhese appropriations heéd about 0.7, 1.7 and 1.8 miles respectively
below the point where the applicant seeks to divert. |

By letter dated August 3, 1953, the applicant’s attorney out-
lined reasons which in his opinion support the applicant's contention as
to his right ﬁo use hié proposed diveréion and conveyance facilities.

Records of fléw in Colusa Trough at Colusa—Williamé Highway
suggést that. floﬁs in tributaries to that stream, such as the source
filed upﬁn by the applicant, while probably léss-in April than in May
‘and probably less in October than in September may nevertheless be s{zb-
_stantial,in both April and October, o

_“.The'informatiﬁn_abdve summarized points to the conclusion. that

| unappropriated water probably -exis_t’s'most of the time in the source filed
upoﬂ:by £he applicaﬁt; thatnsﬁch waﬁer hay beftaken andIusedsbenefigially.'
in.the manher proposed by the applicant without entroachmgnt.ppon the
rigﬁts of others, that the uncertainty as to the'appliéant’s right of

access to his pfoposed_ﬁoint of diversion is a matter beyond the
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Jurisdiection of the Depariment to determine and that the protests are
insufficient to warrant disapproval of the application. It is the opix;ion
of this office, therefore, that Application 14616 should be approved and
permit issued, subject to the usual terms and conciitions.

oQo

ORDER

Application 14616 having been filed with the Division of Water
Besource§ as above stated, protests having been filed, stipulations hav-
ing been submitted, a field investigation having been conducted and the
State Engineer now being fully informed in the premises: |
. IT I3 HEREBY CRDERED that Application 14616 be approved and
that # permit be issued to the applicant, subject to such of the usual -
terms and conditions as may be appropriate. | |

WITNESS my hand and the seal of the Department of Public Works

of the State of California this _ 22nd day of September, 1954 .




