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| OPINION

Géneral'Descrijtiongor the Project

The appllcant seeks to apprOpriate 5 0 cubic fset per aeeond,

from April 1 to October 1, from Woods Lateral Drain of Reclamation District




No. 70, at a point within the SE} Swi of Section 20, T15N R1E, rmB&M;
for the'irrigation of 211 acres of rice. Diversion is to be effected
by pumping from & sump in applicant's diversion ditch, the latter
being some 550 feet long and 15 cubic feet per second in capacity.
According to the application, the applicant owns both the land at

the proposed point of diversion and the land that he desires to
irrigate. As to another water right or source of water supply, he

states that he may also obtain water from Meridian Farms Water Company.
Protest

Hbridian Farms Water Company protests the application, its
positicn in the matter, as stated in the protest and exhibits appended
thereto, being as follows:

"Applicant is a member of this nrotestlng corporation,
which is a2 mutual water company, and all of his land described
in his application is adequately served with irrigation water
under this Company's system, and he has regularly issued
‘certificates of stock in this corporation appurtenant thereto ...."

¥ ... by virtue of said stock and his membership in this
corporation applicant already has his pro-rata interest in all
appropriative permits and licenses heretofore issued ... and -
the effect of any favorable action on this application would
be to vest in him more water for his land than he is rightly o
entitlad to.

Ahat protestant has a license (Permit No. 5935) from -
=the Division of Water Resources under which it is entitled
to and owns for the benefit of all its members 100 second
feet of water which collects and flows in the drainage

- canals of Reclamation District No. 70; that the water flow-.
~ ing in District 70's drains principally is the run-off or
residue from the lands of protestant's farm stockholders, the




‘- | | | @

water having beeh vraviously pumped and supplied to thenm
at upstream or higher slevations, and Permit No. 5935 is
‘therefore a recapture permit.”

"That in the early stages of each irrigation season
and in seasons of light rice planting it is necessary for
protestant to put water in the drains to supply its out-
lying pumping plants, using the District 70 drains as a
conduit system sc to speak; that, therefore, by consolidating
its claims and rights under its original permit (Application
No. 1074, Permit No. 591} and its recapture pvermit {Applica-
tion No. 9737, Permit No. 5935) protestant claims to own all
of the water flowing in District 70's drains and there is no
available supply out of which arplicant might be legally
served even if a permit were issued to him.®

"That protestant has, at considerable expense to itself,
provided the facilities for the irriration of applicant's
said land. Protestant installed a 30 HP booster pump on
the District 70 main drain to serve the Heitman and other
lands, and in 1947 protestant and Fred Heitman, father of

: applicant, installed 700 feet of 24 inch metal pipe line to
. ~~ serve the Heitman land. Favorable action on this applica-.
: tion would be of assistance to applicant in avoiding his
responsibilities to this protestant and protestant there-
fore represents and states that under all the faects it would
be inequitable for applicant to receive a permit." '

The protestant asserts that its points of diversion are located as

'follcwsf-

Under Permit 591
'Pumps'l,.z and 1A - ﬂithin the NE: SE% of Sectien 13, ‘TL5N RIW
“Reitter diversion — within the SWi SE of Section 13, TL5N RIW

PampNo.3  — within the SWh SE} of Section 31, TISNRIE
Pump No. 4 . — within the SWhk NWh of Section 8, TIAN RIE

Pump No, 5 = — within the NWi NEE of Section 16, TILN RIE




Under Permit 5935

Pump No. 7 — within the NWi N2k of Section 3; TIAN R1E

Pump No. 8 «- within the NW: SE+ of Section 9, T1LN R1E

Pump No. 9 -- within the NWi SW: of Section 27, T15N R1E
Pump No. 10 —= within the SWz SW: of Section 20, T15N R1E
Pump No. 11 — within the SW: NW# of Section 20, T15N R1E

Pump No. 12 — within the NWi NEf; of Section 18, TL5N RIE

Pump No. 14 -- within the SWL SWi of Sectiom 33, T15N RIE

Pump No. 15 — within the SEL SW: of Section 35, TLS5N R1E

' The protest bears additional statements as follows:

"Allowance and apmroval of Application 15216 would
contravene protestant's established rights and would not
be acceptable to protestant under any conditions.”

"Protestant's Permit No. 5935 was issued March 12,
1942, and its original Permit No. 591 many years earlier.
Under these permits protestant in 1952 irrigated 6900 -
acrea of general crops from five pumping plants on the
Sacramento River and 1300 acres from six pumping plants
on District Mo, 70 drains, total 8200 acres. The amount
of irrigation and water used varies from year to year due -
to types of crops grown and the resulting demands of
protestant's farmer stockholders.”

"Protestant has 10,079.11 shares of its capital :
stock issued and outstanding appurtenant to 10,079.11 acres -
of land under its irrigation system and in seasons of max-
-imum use protestant must be prepared to supply each and
every acre thereof with water. It ia therefore important - .
- that. protestant should have protection to the water rlghts '
now posseasnd by it a8 herein descrlbed " >




Answer

The substance of the ancwer is contained in the following
paragraphs therefrom:

BTt is respectfully submitted that the protest
glleges no injury to protestant in a legal sense, The
application is, of course, for surplus water, if any
surplus exists, and is of course, subject to prior
rights., If there is no surplus, of course the applica=-
tion wiil be denied, and protestant will not be injured.

If there is a surplus, protestant has no right to prevent
the applicant from acquiring arpropriative rights thereto.*

"Applicant is informed and believes and therefore
alleges that on the average protestant does not use more
than one~-third of the flow of water in Distriet No. 70's
main drainage ditch, referred to as "Woods Lateral” in
applicant's application. Applicant is also informed
. : and believes that there is more than 100 second feet
. _ available most of the time."

¥It is respectfully submitted that the matter of

rights and obligations between the applicant and
MERIDIAN FARMS WATER COMPANY is not relevant to the
question of Apnlicant's right to arpropriate surplus
water. True, Applicant's right to and use of water
under permit might have some effect upon the sale of
its own water by the Protestant, but it is submitted
" that this is not injury of the type contemplated in
Section 719(b) of the Code.™

Hearing Held in-Accordance with the Water Code

_ : &pplication 15216 was completed in accardanca with- the f
 Water Code and the Rules and Regulatima of the Division. of Water |

‘ Resaurces anﬁ being proteeted was set for publlc heariag under the

provisiong_of the California Administrative Code, Title 23, waters,;




on Thursday, April 15, 1954, at 10:00 o'éiock a.m., in the City
Council Chamber, City Hall, Yuba City, California. Of the hear-

- ing the applicant and the protestant were duly notified.

Substance of Hearing Testimony

Applicant Heitman testified (pages 5 to 9 of transcript)

to the effect that the drain ditch is 25 feet wide, that the depth
of water in it has never in summertime been less than 3 feet and
has ranged up to between 6.5 and 7.0 feet, that "our" cost of puﬁp—
1ng_water back into the river has increased in the rast five to ten
years, that.there are aﬁout 2,000 acres to the north under irriga-
tion that have no connect;on with the water company, that the drain- |
age ffom-that land enters the drain ditch upstream from his proposed
peint of diversion, that the flow in the draimage ditch has increased |
aince completion of Shasta D#m, that his land 1lies within Reclamation
District No. 70, that the operations of Meridian Farms Water Compﬁnj
- are éentered in Reclamatioﬁ'District No. 70 also, that he (the witness)
'dﬁns 22l:acres;-all of.wﬁich is suitable foftirrigation,.that he oiaa
stock in Meridian Farms Water Company, that that company has & system
| .--'_.t.hat_ _s@pneg"_"hin with water, that the kDistrict' No. 70 drainage pump .
: :is-__-@.. toixﬁ.leabslouhin, ‘that it is located on the river naar -ﬁﬁe. |
;adﬁthern'épd'offthe'Réclamﬁtion bistrict;-that'prior to-coﬁpietion of

Shaﬁta.ﬁam1drainaga could be-discharged by gravity when the river was

“ldi'but not when it was high,.that now'pumﬁing to discharge drainage




is continuous, that the.district drainage pumps handle not only
drainage from the District'ﬁ own lands but also drainage from
Newhall Land Farming Company which is outside of th.e District
boundaries.

W, T. Berndtson testified (pages 9 to 15 of transcript)

to the effect that he is a registered civil engineer, that he has |
been employed by the Mefidian Farms Water Company to check water
c¢onditions in the canal that passes the applicant's property, that
he made flow measurements on September 7, 1953, that flow at the
applicant's northwest corner on that date was appfoximately 50 cubie
féet per_sec;zond, of which. amount Lateral 5 was carrying about 9
cubic feet per second, Lateral 4 was carrying about 6.3 cubic feet
pei‘ secord and the main canal above the junction of Laterals A. and

5 was earrylng about 35 cublc feet per second, that these three

channels unite at the applicant's northwest corner, that eontinuing

downstream from that corner there is just one channel (the main canal

of the drainage district) that that canal skirts the northerly boundary

of the apj:licant's land that about Q.5 mil-e downstream (easterly) from

applicant’s northwesterly corner there is an operating plant of Haridian
o Farms Water Company, _that that pla.nt ia knom as the Bnrkhart 'Pump
| .that. ahout a nile farther dmstream along the main canai. thare is .

| 'mother-ra.cili_ty_knom as the Dinsmore Pump, a.lso operate_d by Meridian

Farms Water Company, that a little farther down the canal there is a



check-gate, that still farther down the canal there is another Meridisn

Farms VWater Company rump known as Pump No. 7, that pump being about
two miles south of the Dinsmore Pump, that Mabout a week ago" he
again examined the main canal, finding a flow therein of not more
than 4 cubic feet per second,rthat all his measurements were float
measuréments.

Carl J. Watson testified (pages 16 to 58 of transeript) to

the effect that he has beénAwith the Meridian Farms Water Company off
and on since 1923, having been Manager from 1923 to 1940 and from
1947 to date, that under the direction of a Board of Directors he
has full charge of the entire system including maintenance and opera-
tion, that the Meridian Farms Water Company operates a number of
river pumps including 3 above Meridian that total 300 HP and others
designated as No. 3 of 60 HP, No. & and No. 5 of 100 HP each, that
besides the river pumps the .company operates the "Burkhart" Pump,
the "insmore” Pump and "Pﬁmp No. 7", capable of pumping 20, 15, and
21 cubic feet per second fespectivaly. With respect to the three
last named pumps he testified: .
| “These 3 pumps are permanent pumps. And ,.. almost
every year we are forced to put in temporary pumps --
run by tractors -- in'the drains and canals at different _
roints to augment our river supply to the rice load and =
double crop:lead. In other words, when double cropping
comes in it takes a little more of water for a short .
. period of time so we have had thore temporary pumps vee

jinstalled at different places, Almost every year we
havu one-é-inch pump and one l0-inch pump that we move




around considerably. ... this hlmdréd horsepowar down
at Number 5, up until last year, cumped entirely out
of the main drainage canal and that has a capacity of
about twenty-seven second feet. Wow that is below all
three of these. But last year we used it about half the
season wnich would be approximately three months. The
other three 'months, aprroximately, we used it out of the
river."
Witness Watson testified further to the effect that Meridian
Farms Water Company is a mutual company, that the described pumping
syste_m has been used to irrigate the lands of farmer atockholders,
that Applicant Heitman is one of the stockholders, that his entire
acreage ls under the company's system, that the company irrigated”
it in 1953 and in previous years and is prepared t.o irrigate it in
1954 and theredfter, that the company has incurred considerable
. : expense in providing facilities for irrigating the Heitman lands.
'As to the flow in the district canal passing the Heitmsn lands, he
testified that he was with Engineer Berndtson when the flow of 50
. ¢fs was observed in September 1953, that the flow at that time was
as much as there had been at_anj time during that séasor_x or at any
time Hithin his axperience. Amplifying that statement he testified:
| 1The yeason I say that, there was approximately
2000 acres of rice runoff abOVe that point last year, -
vwhich was the greatest amount of rice ever planted
~ above the river, In fact, rice has only been grown
. in that area the last three or four years. FPrior to.
. tha:t. time there was no rice and. the only runoff. wo’a.lsi
‘ba the natur&l river seepage from the upper cuunty. "

'In tho same connection H:.tness Watson test:.fled further that the

.irrigation of these 2,000 acres of rice caused ‘the runoff past -..the-




Heitman property, that about 1,000 of those 2,000 acres were

supplied by the company's system and the remainder by individual pumps,
that in 1954 rice plantings in the same area will amount to but

580 acres and that as a result runoff will prébably be about one-fourth
' of what occurred in 1953. As to the Woods lateral Witness Watson
testified that one of the irrigation ditches of the company is so
named, that it has nothing to do with the drainage problem, that

there is no Woods Hoad Canal, that the point at which the appliecant

- proposes to divert in correct terminology is No, 4 lateral, that in
reaiity the applicant proposes to pump water that has been ied away
from the méin drain of District 70. With further reference to the
company's facilities he testified that the Dinsmore Pump and the

- Burkhart Pump are electri#; as to how these pumps are supplied he
testified:

A couple of days ago, anticipating the start of the
irrigation season, we went down to Wilbur Road where we
own a check gate in the main drain of Pistrict 70 ....
«+e the water company has bought and installed a check

- gate at that point where there is a flash gate riser ....
So we went down there a couple of days ago and installed
the flash boards in that river up to a certain safety

" height. And we're now backing the water in the reservoir
in anticipation of the start of these two pumps., And I
happened to be there with Mr. Berndtson the other evening
“when ue:;.;.anticipated some four or five second feet -

 coming down the main drain .... It would take consider- °

- able time to fill up this long lake ... and all thess
drainage canals to the necessary height to operate -
these two pumps. What I am getting at is that within a
very few days or so, or when the time comes, we'll have
to purposely spill a smaell amount of water out of what

- we call the railroad ditch, from the river inte the main
drain, just above the highway in order to ... supply water

. to the Burkhart and Dinsmore Booster, back up from: tha
Hilbur Road check.®

-




He explained that the water pumped on occcasion from the river comes

down past the Heitman property, that it cannot go anywhere else,
that it is backed up by the Wilbur Hoad check, that if Applicant
Heitman was granted a permit he would be tapping that same supply,
and he then stated:

® .. prior to 1953, each and every year, we have

 had to put water into that mein drain with the exception

that ... due to the exceptionally large rice acreage in

1953 we didn't have to spill any water into the main drain -
using our figures of a while ago, fifty second feet in

'53; and a guarter of that in '54 from the natural rice
run-eff, welll certainly have to send water down that

main drain to supply those people which have a combined
capacity of about thirty~five second feet."

As to operations farther downstream he testified:
_ - "Below the Wilbur Road check gate -- again on the
main ecanal -« we have what we call our Pump Number 7.
This year we have just recently installed a new ... plant
ses which is capable of twenty-one second feet. That's
just been completed and ready to operate., Now in order
to get water to ouwr Pump Number 7 we again have to con-
trol our pumps down to what we call our Girdner Road check."
With reference to operation at the main drainage plant of Reclama-
tion District No. 70 he testified to the effect that there used to -
be gravity flow in the Sacramento River, that the operation of Shasta
Dam has cauSCd,higher river stages in summer“noﬁths, that 1953 wés &

:jtar of heaaiaat pumpdng by tha drainage diatrict that the district

¥ “f:has Awo 200 hnraapewer pﬂmps and two: 100 haraapower pumps:; at the '

o _ .p1an$ at ‘the rlver, that the district runs one or more’ of those

pumps &s necessary. In that connection he testlfied fUrther;




¥Last year, our users had some twenty-six hundred

acres of rice, There was probably fifteen hundred or

two thousand acres of rice outside of our system, all

of which had been flooded at the time of the leaf miner

damage. And I think I can safely say that at least

ninety percent of that acreage was drained purposely in

order to spray the leaf miner in the rice fislds. It

was very serious. Then the rice fields were all reflooded
~ to their necessary height. And ... at some later ...

date ... parts of these rice fields were lowered and

drained off possibly so that men like Maroni, Sanborn

and others again dropped their water level. ... spilled

it purposely in order to get the water low enough so

they could spray their rice fields for lillies and tules ....

ind I might also state that during this season there was

a large percentare of water that spilled .... I'm only

trying to state why there was such a large pumnping cost

to the dlstrict. Ordinarily, any year pricr to 1953 ...

a one hundred horsepower plant with a capacity of

twenty-seven second feet was about all the district
‘needed to run or to discharge water into the river

during the irrigation seasen . . . I worked for the

district myself and handled all these operations with a

one hundred horsepower pump that ran combined with a

capacity of twenty-seven cubic feet and would dlscharge- o

all we didn't use for 1rr1gatlon purposes,”

'On eross-examination Witness Watson testified that runoff from
: beaﬁs is.“nothing“ as compared with that from rice, that probably
less than 2 000 acres of crops other than rice lie above the
| Heitman prcnerty) “that drainage from crops other than rlce prob— ..
_ably"does.not exceed tﬂo cubic faet per-second that there.are a
_ numher of 1ndiv1dual pump operatora above the uater company‘who
'_1 could discharge surplus watep into. the drainage canal, that tha

” ilaShboazda;in the d;;inagp_;anal.are 1n.operation.until-about.'
the end of‘Septémbér?énd.then removed so that the canal can empt?,

” thatJin-1953:5ome-niﬂety-Per cent of the rice land was drained to



facilitate spraying operations for leaf miner and then reflooded,
that all of the company's river capacity and booster capacity was
required for refldbding, that much water nevertheless had been

pumped by the drainage disirict, that the companj never entirely

- ran out of water, that besides its appropriative rights the company
- elaims riparian rights to 12 or 15 cubic feet per second, that the

| company does not measure but instead charges a flat rate per acre -

based on the fequirements of the different erops. As to the months
when it is necessary to introduce river watgr into the drain to
supply certain pumps he testified:

"Most generally in June, July and August. During
the hotter season. And also due to our crop planting --
in other words, we flood rice land early -- we pre-flood
generally speaking the crop land early. Then we hold
off for a month and then we have what we call a double
¢rop or second crop land that we have to pre-flood
before working in them or planting., And that comes

- along from the, oh, 15th of June, we'll say, until
"the 15th of July and then immediately after that we
take on all these thousands of acres of bean land

for sub-irrisation.”

]In thé same connection he testified further that beans are sub-
irrigated after they are up but that most bean land is pre-
. Ilooded befdre planting, that most of the land is double ercpped s

:but same 13 single cropped that of late years the prewfloodlng

of singla erap land has become prevalent. As to the marmer of

sub—irﬁigatang he testified'

' Teee what we really do is put these check gates
at a given height to hold the water table within an
area up to a ceriain elevation. 'Then each individual -
pumps from what we call sub-diiches out there in the

13-



field. And we-supply'water into those field ditches
which might be a hundred fest apart or two or three
hundred feet apart."

He next testified that the Wilbur Road check backs water up the
drain as far.as the highway leading east of Meridian and that the
Girdner Road §heck backs water from Girdner Road to Wilbur Réad,
“that any water coming down Lateral No. 4 would go into the main
drain and then be backed up by Wilbur Road, that the water in
No. 4 drain at the proposed point of diversion is affected some but
verj little by the Wilbur Road cheék, that if the boards were removed
at Wilbur Road check No. 4 drain would be dry except for such flow as
might be passing down it, possibly 3 or 4 cubic feet per second, the
contimuity depending upon drainage from rice lands and from other
conditlons, that practically all of Newhall Lands and Farming
Company's water comes back onto "our" land, that there is always
water against.the Girdner.Rcad check gate. When asked how much passes
the Girdner Road check he feplied-
®Ch, I don't know how much would go over that point.
Last year, at times, due to the drain of the rice fields,
quite a little bit went over. And at other times very
little. And .,. we spill water into these drains purposely.“
When aakad if’the ccmpany has means of spilling water into the drain
.-'ha replied.
: 'Oh, yes. f;.. wé.never-rnﬁ water through ouf riﬁé?f :{*
ditches to the fields in the exact amount of gallons

needed. We always carry a surplus and spill some at the
end of every line so that the ditch man can come by at -




B e

any time and put more water into the adjoining field.

In other words, we can't regulate rizht down to minute
gallons., We always carry a litile overflow, And when

I say a little, I mean one or two second feet in different
voints. And the combination of those probably add up to
sone ten or fifteen second feet that we purpcsely splll

in there.®

As o whether or not spilling normally occurs past Girdner Road

check he testified:

"Well, naturally, you have — would have spillage
at the Wilbur Road point. That's done purposely. . . .
In other words, we try to work with the Reclamation
District and if this amount of spillage at this point
becomes too high sometimes we try to cut it down. In
other words, we're the ones that are practically manip-
ulating the whole area, water table and all.®

As to the amount of drainage that comes from the Newhall area he

testified that in that area 580 acres are to be in rice in 1954 and

‘ that there has been some rice every year. As to whether the

Burkhart Pump, Dinsmore Pump and Pump Number 7 are used contin-
uously he testified:

"They are, for if there's any rice on their partie-
ular system they run a hundred and fifty days, day and
night. And if there didn't happen to be rice on any of
them, they'd only run during the particular season. In
other words, they'd run, maybe, for flooding of rice
Jand’ and reflooding of rice land and preflooding of bean
land ...a . E

 As to the company‘s ability to restrict the flow in the dralnage _
-canal to amounts needed and to minimize pnmping of exness draiaageg -f

he- testified-

‘"That's right'. In fact, some years we'vye besn pretty '
hard-put to back snough water up to sunply'these pumps, " -




f ... we'tve got three pumps,?
" ... and any time we're short of water we jﬁst

put another pump on the line, whichever one we may need;

and last year we ran all three of them almost the entire

season,”
.Further testimony by Witness Watson was to the effect that some riée
land in the upper end of the district lies cutside of the area served
by the company and i§ supplied by individual pumps on Sacramento River
and Butte Slough, that Applicant Heitman is a stockholder in the
company and as sﬁch is éntitled to his proportionate share of the
- company's supply of water, that his entitlement would probab1y 
‘suffice for beans or ordinary crops, that stockholders who raise
rice agﬁually use surplus resﬁlting from non-use or limited use by
other stockholders, that supply is insufficient to allow all lands
Served by'the company to raise rice at the same time,lthat assesg-
ments of company stock are.ﬁgt based upon use of water, that a
atockholdér pays assessments whether he uses his.share of water or
not, that the company does ﬁot claim to own all the water_that flows
‘in the_dfainage canal but does claim all such flow up to 100 cubic 7.
fest per aecbnd that-the cémpany has not ﬁsed 100 cubic feet'per |
steconﬂ but intends to eventually; that "we protest any possible
spplication for ‘any. amount of water out of the drains until our -
':aqount;has-been satisfied®. . As to procedura in including and exclud- _i
ing lands within the company's service area he testlfled-tq the effect
‘that lands may be included:on approval by the Board of Directors of the

company-uhen there iz a sufplus of water stock in the cbmpany’s treasury,

: and.he testified further:




"But to my knowledge there'!'s nc way a man can get
out of the water company. Once he's in it, he's a share-
holder. He's a partner in the whole deal, . . . A4s far
a3 1 know he has to pay those Aasseasments, yes."
He testified finally to the effect that the stock is appurtenant to
the land at.the rate of one share to each'acre, that no more than

" -one share per acre may be sold.

Closing Statements

Extracts of closing statements by the parties' attorneys
are as follows:

On Behalf of thg Protestant

" ... our positiocn with reference to Mr. Heitman's
application has three vhases. . . . The first is the -
question of policy involved, . . . That's this issuance
of a permit and putting Mr. Heitman in a position to
irrigate from a privately owned and operated system,
separate and distinet from the water company's. Would
it aid him in avoiding his responsibility to the water
company? And aside from any question of ethics, or fair

. play, that may be invelved in that particular point, I'll
say to you that if that was carried too far it would
destroy the water company.

"We have here an application for a permit —- that's
granted —— and if his next-door neighbor next week starts
the same thing then next year, maybe, you'll have twenty .
such applications, And pretty soon you'll have a number
of privately owned and operated irrigating systems operat-
ing out of a water suvply that staris with and from the
Meridian Farms-Water Company. Now if. we encourage too
many bréaks from the family, pretty soon youlre. putting
the water company out of business. And then where are. o E
they* All of their prlvately owned systems have no uateri_“-~

'Tuo We say that the granting of a permit in this
case would not conserve the public interests. I am using
that term kind of loosely. And there's another term that




seems to me would better conserve the vublic interests —
and I'm quoting from one of ocur sections in the Water
Code -- Section 1255 -- because fcr this reason: That a
vroporticnate share or interest in the water company's
aprropriative permits exists in ir. Heitman's favor.

And for his benefit right now. In other words, he
-already owns his share of the water company's water.

"Now let's say you'll allow him a permit. An
individual permit. And that gives him an added supply —
put the two together and he's got tco much water. And
we'll say there, again, that if that's carried on and
on, then —- then your policy of conservation of water
isn't going to werk properly because it would reach
the peint where some poor chap in the future who didn't
have a double water supply wouldn't have any source
from which to get water. And yet here would be Mr.
Heitman, as I say, with a double supply. :

"Now the third phase to our argument 1s -- and this
bears down on what Mr. Gray suggested a while ago -- that just
- under the evidence that has been introduced here this morn-
- . - - ing —— there just isn't any water available. The Meridien
' : : -~ Farms Water Company already has a permit for one hundred
eubic feel per second to be diverted out of those drains
of Reclamation District Number 70. Now what do we do? We
have to recapture. We have to conserve the supply. And
we have to back it up by check gates to operate those
. existing facilities. And ..., we have the right to recap-
ture and use the water that we have originally produced
even without-a permit provided we recapture other than within
the area of our own company, or where our district is located.
' So whether you consider -- whether you consider the opera-
tive permits for a hundred cubic feet per second, or whether
you consider the authority of an actual 1rrigatlon distriet
case ~- as I say, there just simply isn't any water avail=
able out of uhich a permit can be granted to Mr. Heltman n

On.Behalt of the Agg, cant

L N that I do not belisve that points cne and: twn

| are within the igsues that the application is made for
surplus water, 1f there be surplus vater. . . . We-
expect to be bound by the facts as properly established
as to whether there be or whether there not be surplus.
water there. The matters within the company, of course,

«l8-




we submit have no bearing upon that. And we submit
that our position is one within the general policy of
the law to make use of water by everyone within a
rezsonable basis. We think that the staterent in the
protest that they own all the water in the ditches of
District 70 doesn't reflect the attitude of the greatest
and moat reasonable use of the water. But I won't go
beyond that. We feel it is a matter of determination of
whether the water is there or not. Certainly they've
never used up their full one hundred cubic inches.
Admittedly they’ve been operating for a number of

years. And we believe that's also a factor to be

taken into consideration.®

Other Available Information

Application 1074, Permit 591 is the basi§ of an appro- :

; priation by Meridian Farms Water Company and Newhall Land and

Farming Company of 142 cubic feet per second from Sacraménéo Rivef

for irrigation, from April to Octobef, of 8,613 acres, approximately
- half of that acreage to be in-rice and the reﬁainder in other field
crops, diversion to be effected by.pumping at locations near Meridian,
- about 0.5 mile above'driﬁe: and about 1.5 miles belﬁw Grimes. Aécofd—
' ing tb permittees' latest progress report 7,095 acres, of whigh.2,562-
_. acres-were;iﬁ.rige, were irrigated during 1953. .

_Eplication 9737, Permit 5935 is the basis of an appropria¥

~ tien by Hsridian Farms. Watar Company of 100 cubic feet per second

. from- Long Laka -and varloua dralnage canals of Reclama$inn D;strict

- No. 70, trlbutary to Sacramsnto River, for the irrigation of 6 700

acres from.Earch 1 to November 1, diversion to be=effacted by pumping
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~ at 9 described locations along the main drain and certain laterals
of Reclamation District No. 70. A supplement to the applicatiaa
contains ths following statements:

"The water in the various drainage canals and Long
Lake is an accumulation from irrigation canal seevage
from the canals of the Meridian Farms Water Company;
spill water from the pumps and cznals of the Meridian
Farms Water Company; waste water from lands throughout
Reclamation District No. 70; and water percolation from
all the lands in District No. 70. The water in these
drainage canals would be rsturn flow to the Sacramento
River,"

"Six thousand seven hundred acres have been shown
as the area to be irrigated under this application. This
area is that portion of the area under Apvlication 1074
over which the supply would be supplemented by this
application.m

- According to permittee’s most recent progress report a total of
1,405 acres was irrigated under this filing in calendar year
1953. A report of an investigation August 25, 1941, by an
engineer of the Division in comnection with Application 9737,
contains passages as follows: _
' "This applicaﬁionjwas filed for the purpose of
establishing a right to use the water accumlating in -
drainage canals and Long Lake as a result of seepage,

spill, waste and percolation from canals and irrigated.
lands of Reclamation District No. 70, which district -

. 1is served by_appligant-from Sacramento River."

. “LoﬁglLaka:iq‘é’natur&l slough-gbout zﬁﬁmiles 1gﬁg -
and averaging some 125 feet wide and 10 feet deep.® ..

"Acéordihg to pfoﬁéStants, when the laks is drawhf_-
down a considerable inflow is to be noted from the "
bottom near their pumps .... The bulk of the flow,

however, is derived from irrigation and canal seepage




runoff in R. D. 70 with orobably some surface and under-
ground increment from irrigation within Butte Slough I. D.
on the north and seerage from R. D. 1660 on the east. The
lake is also used as a conduit at times by applicant for
direct diversion from the river. The only outlet is a
50=foot wide canal with control gates at Plant No. 7 and
thence to the river at Plant No. 5."

Monthly mean flows of Reclamation District No. 70 drain at
Mile 68.8L from April 1 to September 30, 1952, according to the latest
published report of Sacramento-San Joaquin Water Suparvision,'in cubie

feet per second, were as follows:

April 15.1

May 8.5

' & . June . 65.5

"9 o | - July A
- ' August 47.6
September 70.6

_A footnote relatlng to the table from which these figures are taken .
readsf
#This is the dralnage from Reclamation District
" No.-70 returned to the Sacramento River at Mile 68.8L,
This is a combination irrigation and drainage piant
and discharges both to the Sacramento River and to an

irrigation canal. The above flow includes gravity as
HBll as pumpad drainage._ :

Diggusaiyn"
‘The appiicant's preéentatioﬁ does not estgblish the exist~
" ence of unappropriated water, The p:oi&Stant under Applications 1074

and 9737 respective1y may and does dlvert from Sacramanto River and
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from the Reclamaﬁion District No. 70 main.drain. It apparehtl?_
requires, for service to its stockholders, more water than ordinarily
flows in the District drain, during irrigation seasons. It pumps
somewhat more water from Sacramento River than strictly necessary
toc make up deficlencies in that drain. Such excesses pumped from
7-Sacramento River do not fall within the category of unappropriated
waters. They serve distinet purposes in ensuring that deficiencies
of flow in the District drain are covered and in enabling changing
requirements of irrigation along the conduits that head on Sacra=-
mento River to be met promptly. They do not attain thé.status of
abandoned waters.until they have reached the District drain and

have passed all points upon it at which they might be needed. .

Summerv and Concluslions

The applicant seeks to appropriate 5.0 cubic feet.per-
second from a branch of the main drain of Reclamation District
No, 70, in_Sutter Ccuﬁﬁy,_for-the irrigaﬁion of 2ll.ac;es of rice,
'The.applicatidn is protested by Meridian Farﬁs Wétef'
-_Company'uhich represents that the applicant is already servad
adaqnately‘u1th watsr as a stockholdar of that company, that it
(the campany) uses the main. draln of Reclamation District Nn.;??i-'  
. as an elemnnt of its dlstribution system, that it holds rlghts to

divert the entire flow of that drain, that it supplements the usual




flow therein by pumping water into it from Sacramento River, that
the appropriation that the applicant seeks would infringe upon the
rights that it holds and exercises.
The applicant answers the protest by stating in effect that
~ the appropriation of unappropriated water camnot injure the protestant,
that thé flow of the main drain of Reclamation District No. 70, most
éf the time, exceeds the amount that the protestant is entitled to
divert therefrom, _
.The éﬁplication was the subjeet of a hearing at Yuba City

on April 15, 195h; at which both the applicant and the protestant
were bresent or represgnted; At the hearing the applicant testified
that the drain from which he seeks to appropriate is 25 feet wide and
that the water in it ranges from 3 to 6 5 or 7 feet in depth, tha.t
some 2,000 acres that lie upstream drain into the ditch and have no.
connection with the watgr company, that the flow in the drainage diteh
.'has iﬁcreased sinﬁe completion of Shast#-Dam, that the Districtfslpump..
on Sa;rﬁmentp'River is L5 to 5 miles below him, that pumping to.dis-
charge drainaga.is now continuous; W, T. Berndtéon, a registered-cifil
’"_'engineer, testiriea to the effect that on September 3, 1953, the flow

.uf the drainage ditch at the applieant's upstream‘corner meaaured 50
:  cuhic fbut per second, that the protestant's Bnrkhart Pump is 1ocatnde-
about 0 5 mile downstream from that poiat,. that about a mile farther

'doun the dltch is located the protestant?'s Dinsmore plant that



farther déwn the ditch there is a check gate, that still farther |

down the ditch is the protestant's Pump No. 7, that about a weel

before the hearing the flow of the drainage ditch measured about

4, cubic feet per second; Carl J. Watson, protestant's manager, |
tesﬁified to the effect that the protestant water company operates
several pumping plants on Sacramento River, that it also operates
three permageﬂtly installed pumps -~ of 20, 1% and 21 gubic feet

per second cépacity ~= on.the District's main drain, tﬁat tractor-

- operated pumps are also useq temporarily in most seasons to augment
installed pﬁmp capacity, that the applicant's lands are under the
protestant's irrigation system and have been irrigated by the system'
hqretofore,.that.the flow in the drainage ditch has never to his knowl=
edge exceeded 50 cubic feet per second, that by means of the Wilb;r
Road.eheck the protestant raises the water level of the drainage difch
| to facilitate operations of pumps above thaﬁ point, that the.protestaht
pumps water from Sacramento River to augment the flow in the drainage
_ditéh, tha£ the water so pumped passes the_app&icani's property, that

| if-the-applicant diverts as he proposes to he would be tapping that
' aama suply, that the Girdnar Road check is used in ccnjunction with

--_pratestant's Pump ﬁumber 7. that the prutestant does not measure'-'

' '-dnlixerins ta irrigators but charges a flat rata per acre, that it

is usually necessary to introduce river_water into the drainage canal

when the rice checks are filling and again in June, July and August,




that it is not attempted to pump exactly tﬁe amount. that has to be
supplied from Sacramento River, that an excess 1s pumped deliberately
torinsure that shortages in deliveries do not occur.

Upon the conclusion of testimony closing statements were_made
on behalf of each party. The statement on behalf of the protestant was
to the effect that.the issuance of permits to individual users, if |
carried too far, would destroy the water company in which event those
same indivicduals waild be without a water supplf, that such procédure

'is contrary to the public interest, that in view of the rights held by
tﬁe prqtestant therg.is no unappropriated water in the source from which
the applicant proposes to divert. The statement on behalf of the applicant
was to the effect that the application is for unapﬁropriated water, that.
a determination is;neces;ary as to whether unappropriated water exists,
that the-pfptesiant company has been operating for many years and never
 has used tﬁe amount it claims to be entitled to, that matters such as
the efiect upon the protestant company resulting from the development
by a stockholder of an independent supply are irrelevant. | o
Records of the'Division indicate that Meridian Farms Watér :
| Company et al. are en‘bit.led under Application 1074, Permit 591 to
 divert up to 1L2 ‘cublie feet per second from Sacramento River frum
B lprii ta Octnber, both 1nclusive, for the irrigatian or 8, l63 acres
\u.t.hin a designated area; and that Meridian Farms Water Company. under _'
Application.9737, Permit 5935 1s entltled to divert up ‘to 190 cubie

. feet per second from'various dralnage canals of Reclamation District
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No. 70, froﬁ.ﬁarch 1 to November 1, for the irrigation of aboui

6,700 acres within the same general area, Accordiﬁg to progress
reports for 1953, 7,095 acres were irrigated in that year under

the former of the two aprlications and 1,405 acres under the latter.

_ | The informaticn reiating to Application 15216 points to the
conclusion that unapprorriated water at the point at which and dﬁring
the period within which the applicant seeks to apprﬁpriatg water is
ordinarily non-existent; that the protestant.infroduces-mnre water
into the main drain of Reclamation District No. 70, by pumping ffom
Sacramento River, than is strictly necessary; that it does so both

to ensﬁre-that-suﬁply in.that drain will at least equal its own
demands thereon and to enable changing demands upon those of its
conduits that head on Sacramento River to be met promptly; and that
sucﬁ excesses are npt subject to appropriation until they have péSéed
the lowermost point on the main drain of the Diﬁﬁrict at which they
might be needed. In view of the nqn-existence; ordinarily,-of'unapﬁrp-
ﬁriated water at the applicant's proposed point.or diversion it is the

opinion of this office that Application 15216 should be denied.

o000
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ORDIR

Application 15216 for a permit to appropriate water having
been filed with the Diviéion of Water Resources as above stated, a
'protest having been filed, a public hearing having been held and the
State Engineer now being fully informed in the preﬁ:ises:

IT IS HEREBY ORDERED that Application 15216 be rejected and
canceled upon the records of the Division of Water Resources.

WITNESS my hand and the seal of the Department of Publie

Works of the State of California this _ 12{h dar of Januery 1955

d }\Q\Jé,l AMAAMA e

A. D, Edmonsten ¢
- 3tate Engineer
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