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In the Matter of Application 15830 by Robert W. Gant to
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Creek to Trinityv River in Trinity County for Domestic
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General Description of the Project

Application 15830 initiates an appropriation 6f .
3,000 gallons per day, year-round, from Patten Creek, trib-
utary to Coffee Creek thence Trinity River, in Trinity County,
‘at a point within the SWi SE of Section 32, T38N R8W, MDB&M.
The works proposed include a log dam, 5 feet high by 15 feet
long and 600 Iineal feet of 2-inch galvanized pipe. The wéter
islto be ﬁsed for domestic purposes at four dwellingS'with
1/4 acre {in all)} of appﬁrtenant gardens. According to the
application the applicant owns the proposed place of use and
will seek a special use vermit from Shasta.Nationallerest to
provide necésséry right of access to his proposed point of
‘diversion. | |

Protest

5Protests were filed againSt the application by Henry

.and Irene Rother and by Sadle Allce Bassham. 'ExtraCtS-from'

'7'the proteats are as follows

: From the Rother Drotest

_ "Durlng the entlre 1rr1gatlon season of each
'_year the water in Patten Creek is inadecuate to
irrigate the property of protestants and during
- the dry seascon the guantity is insufficient te
-~ serve protestants' property for domestic use.™




From

" ... applicant has adequate water upon his
premises in the form of a spring to provide him
with water for domestic use and the 1rr1vat10n
of his garden."”

"Protestants claim a right ... based upon
appropriation and also upon riparian rights."
P I g

m ... present and past use of water ... :
this water has served two cabins during a portion
of the summer sSeason, irrigated and kept alive
trees of various kinds."

"This protest may be disregarded ... if the
applicant would consent to a permissive use only
which would be subject to cancellation and %o
use the water at such times if and when it was
not required by protestants.™

" ... the entire flow of Patten Creek has
for many years past been used beneficially upon the
herein described property as a riparian owner and
pursuant to a notice of anproprlatlon filed ... on
August 1, 1911 ,..."

the BasSham protest

. " ... the proposed appropriation'... will
seriously impair my use of the water of the said
stream by greatly reducing the flow of water

therein and to which my land is riparian; if this

application is granted I believe that all of the
waters of the stream will be appropriated."

"Protestants claim a right ... based upon
rlparlan claim and use begun prior to December 19,
1914.

’“The waters of said stream have been and now
are used for domestic purposes in connection with-
a4 camp: site owned by protestant; said waters have-

been used continucusly since at. least 1911, Protestant

is unable to state exactly how much water is used
in this connection as the water varies but the

“period of use 1s generally from March to November

of every year.




July

? L. 1 respectfully request that this protest
not be disregarded and dismissed under any condi-
tions fer the reason that if I am daprived of the
use of this water my land will pecome valueless.”

Answer

The applicant answers the pfotest by letter dated
19, 1954, that letter stating as follows:

"In regards to my filing a water right on a
stream of water that runs through my property; an
unnanmed stream, sometimes khown as Fatten Lr.,
there hasn't been any water diverted out of this
stream for a number of years.

"There has been water taken out at the north
side of my property for many purposes with a bucket,
on the Sadie Alice Bassham property, and for camp
purposes on Henry Rother's property after it leaves
Sadie Alice Bassham's ground on the east.

®There is enough water in this stream for Mr.
Rother's use and also Sadie Alice Bassham's use
and for my use.

. "Since I filed a water right the 12th day of

| April, 1954 and the notices were put up, Mr. Rother

went ahead and put in a dam on my propertv, and is

_‘l;al::.'.ncr water out of this stream.?

Field Investigation

A fleld 1nvest1gat10n was conducted on September 23,

' * '1954, by an,englneer of the D1v1310n.' The anpllcant and. the _'

'protestants were present durlng the 1nvest1gat10n and subn

*sequently, w1th the approval of the D1v151on .stlpulated to

the submlttal of the appllcatlon and protests upon the off1c1al

_ records.




Records Relied upon

Application 15830 and all data and information on

file therewith.

Information Secured by Field Investigation

The report covering the field investigation of
September 23, 1954 contains among other statements the
- following:

"Prior to investigation the application sought"
0.53 ¢.f.s. year-round from an unnamed stream (locally
known as Patten Creek) in Trinity County for mining
and domestic purposes. The plans of the applicant as
_ outlined by him at the investigation now call for diver-
S sion of 3,000 gallons per day for domestic purposes at
. ' S four cabins and for-'irrigation of one-quarter acre of
- garden. A request to amend the application accordingly
was submitted. No changes are contemplated to the.
originally planned diversion works or to the locations
of the points of diversion and place of use.™

 MThe applicant contended that there had been no.
water diverted from the source for a number of vears by
- the protestants except by bucket for camping and that
. there is sufficient water in the stream for the needs.
of all,.vw -

"The source of the approprlatlon called an unnamed
stream in the application when filed is locally known -
as Patten Creek. The stream, perennial in flow, orig-~

~inates on the south slopes of Coffee Creek Canyon and
‘flows in a'northerly direction a distance of about one .
: mile to a confluence with Coffee Creek. The wagershed
' ‘area covering about one-~third square mile, is narrow,
steep and heavily wooded. The streams in the area -
derive their flow prlnc1pally from prec1p1tat10n whlch
occurs during the fall, winter and spring months . . .
'-Accordlng to Mr. Rother Patten Creek reached 1t3_ _
- minimum flow this year about the middle of September




" and had not increased materially since. He stated
that the flow this year was lower than he had ever
previously observed, which, at the time of investiga-
tion, was measured at his point of diversion to be
0.21 cubic foot per second.”

_ M"Other sources of water in the immediate vicinity
observed were (1) a spring on the applicant's property
flowing an estimated ten gallons per minute at the time
of investigation, (2} Coffee Creek, one of the major
tributaries of Trinity River which flows either through
or nearby the properties of all the parties concerned
and an unnamed tributary of Coffee Creek from the north
which joins Coffee Creek near the west boundary of the

- Rothers.™

MApplicant Gant owns or controls 22.5 acres in
three separate tracts on the south side of Coffee
Creek. Use of water under the appliczation is planned
on a small portion of the northernmost tract which is
neither riparian to Coffee Creek or to Patten Creek.
Development to date includes two cabins without inside
plumbing and a small domestic garden. In the past, -
water for the applicant's needs has been obtained from
the above mentioned spring and although spring produces
sufficient water for his anticipated needs, it emits
from the ground only a few feet higher than the land to
be served, and would require the installation of a press- .
ure system to serve the cabins. Mr. Gant argued that this
would be an unreasonable burden as at present he 1s not
served with electricity.” _ o :

"Mr. and Mrs. Rother own approximately forty acres
of land, somewhat rectangular in shape, and approx-
imately bisected by Coffee Creek. To date development
of the property includes a modern residence, surround-
ing lawn of about one-quarter acre, two gardens each
about the size of the lawn, swimming poocl, small lake
for raising fish and two rental summer cabins. The
house, lawn and one ‘garden is served from a pipe: S
~1ine which heads on Patten Creek about 150 feet above . ..
© the applicant's proposed point of diversion. .The = -

- swimming pool and fish pond is maintained by a ditch
diversion from Coffes Creek, and irrigation water for.
the second garden is obtained through a pipe divert-.-
ing from the north-side tributary of CGoffee Creek. '
These latter two strezms are utilized only in part

by Rother even during the season of low flow., CGoffee




Creek is not used more extensively due to the
little area that could be served by gravity flow,
and they have avoided using water from the north
tributary for lawn irrigation, although it could
be accomplished by gravity, as the water allegedly
c¢logs the sprinklers with silt. In additien to the
above uses water is bucketed from Patten Creek for
the domestic needs at the two cabins and also
diverted by gravity to a small ditch and allowed
to dissipate into the ground nearby allegedly to
maintain the natural growth of trees. It 1is not
‘believed that over one-auarter acre 13 influenced
by this diversion. Mr. Hother claimed that unless
the trees were irrigated, the maple species would
not survive the dry summers. Future plans call
for subdividing some of their property on the
" south side of Patten Creek for homesites and pro-
viding water thereto from Patten Creek at a point
downstream from the applicant's proposed point of
diversion.™

_ "The Rothers claim an appropriative right for
25 inches through a filing with the Trinity County .
" Recorder in July 1911, DMr. Sheppard stated that
his client, Mrs. Bassham, would not acknowledge
such a right without further proof due to the ques-
tion of continuous beneficial use. The property is
undoubtedly riparian to Patten Creek cneelt

MMps. Bassham claims to own five acres‘of land -

below the apvlicant's diversion peint, that the land
has been used for about 55 years as a camp ground, - _ -
that since 1949 or 1950 water has been used by her R '
family for week-end camping and that her riparian ' :
- right entitles her to a continuance of flow. The

Bassham property has no improvements thereon and
water is obtained from Patten Creek for domestic
use at the camp siteé by bucket. Mrs. Bassham

indicated that their present plans do not call
for 'a use of the property other than for camping

' but development may be adv1sable at ‘some future.

date.

'g"There,are n0'other users ofzwater from Patten
Creek at present, and as Coffee Creek carries a =
considerable gquantity of water even during the
driest part of the year, it is doubtful that any.
diversion from the former stream would have any
noticeable effect on the latter's supply.”




Additional Infprmation:from Division Files

A letter received from the applicant on Septembsr 28,
1954, reads as follows:
"T hereby reguest that my Application 15830
be reduced to 3,000 gallons per day for domestic
purposes. All reference to mining purposes should
be deleted.

"Domestic use will be for 4 hduses and about
1/4 acre of garden."

The application, originally for 0.53 cubic foot per
second, year-round, for mining and domestic purposes was in
due course amended in accordance with the applicant's above

quoted letter request.

Discussion

The'distfibution of the seasonai flow of Patten
Creek, a tributary via Coffee Creek of Trinity River, may
be suppoSéd.to somewhat parallel the distribution_of seasonal
. runoff from Trinity River wateréhed. According to Bulletinf“
No. 5 -- "Flow in California Streams® -- 1923, the distribu-

~ tion of seascnal runoff from Trinity River watershed is as'’

.. follows: -




: Percentage of

Month : seasonal runoff
January o 11.8
February _ 15.8
March 13.9

April - 15.1
May 17.2
June 8.2
July 2.8
August 1.5
- September 1.4
October 1.3
November 4.9
December 6.1

These figures indicate that the natural fiow of Trinity River
is relatively low, usuzlly, in August, September and October,'
relatlvely greater in all other months.

Protestant Rother on September 23 1954, stated to
the investigator that.Patten Creek was lower in 1954 than he
had.ever before bbserved it to be, that the creek was Lowest
about mid-September;ahd had not materially inéreased since_
_that.time; and.the investigator detéfmined that the flow on |
Septehber-ZB, 1954, was approximately 0.21 cubic.fdot per.
'-second These'ciréumstaﬁces together with the data-of’the
ftprecedlng paragraph indicate that. the lowest flow that may .
'Vbe expected in Patten Creek at the appllcant's nroposed polnt.'

 of d1vers1on is of_the order of 0.21 cubic foot per.second,

. that flows .of approximately that order'are:to'be.expected




during August, Septembsr and October, and that flows during
all other months are apt to be considerably greater.

A flow of 0.21 cubic foot ver second, equivalent
to about.135;700 gallons per day, at the applicant!s proposed
point of diversion apovears to be much more than encugh to

satisfy the protestants'! requirements and the applicant's

" projected requirements. For the actual uses made by the

Rothers of water from Patten Creek =- domestic use at their

home, the watering of a quarter acre garden, the bucketing

. of water for domestic purposes at two cabins and the water-

ing of the quarter acre of maple trees -- some 10,000 gallons
per day wquld seem'amplg. - For the supply of campers, by

bucketing, on the Bassham property, demand probably does

'not exceed a few huﬁdred, verhaps. 500, gallons per day.

.These amounts, oplus the 3,000 gallons per day sought by

the applicant, total roughly about lO% of the prooable low

:flow of Patten Creek.

While the Rothers assert that they plan at some

future time to Subdivide part of their property and-Mrs._
'Bassham remarks that development of her property may: some-
 time be adv1sable, 1t is an establlshed pr1nc1ple that

'_antlclpated future .use by a riparian owner is not a bar to

the approval of an appllcatlon to appronrlate. Until such'

time as a riparian owner has need of additional water and




can actually apply it to beneficial use the water may be
apprépriated by others. OSuch time may of course coms and
there is therefore no assurance that use based upon a
permit to appropriate may not at some future time be inter-
rupted. |

o The assertions by the protestants of appropriativé
rights baséd upon filing and/or upon use begun prior to
December 19, 1914, do not require considefation in connec-
tion_with the application at issue bécause of the limited
progress that has beén made in the development of faéilities
and/or in the ayplication of water to beneficial use under

‘those alleged rights.

_Summary'and Conclusion

.The ayplicanﬁ_seeks.to appropfiate 3,UOU-gallons
 per day,-year-found, ffom_Patten Creek, in Tfinity Countf,
B forldomestié purposés; The application is protésted by Henry
and'IreﬁeuRother,and by Sadie AlicefBassham._who_assert both
riparian and appronriative rights and cdnﬁend that the-rights-

that they clalm cannot be fully exercised if Appllcatlon 15830

:- -15 approved.,

The partles stlpulated to proceedlngs in lieu. of

hearing and a field 1nvest1gat10n was conduc»ed on September 23,

-1954. Accordlng to the report coverlnﬂ that 1nvest1gat10n




the minimum flow of Patten Creek is approximately 0.21

cubic foot per second, equivalent to about 135,700 gallons
per day, the Rothers use water from Patten Creek to supply
domestic needs at a modern residence and at two cabins, to
_watér a one-quarter acre garden, and to support the hatural
gfowth of maple and other trees on.another‘area of about
one-guarter acre; Prbtestant Bassham owns five acres, her
land is unimproved but is used by her family for week-end
camping; both the Rothéfs and Mrs. Bassham plén at some future
time to subdivide.their pfoperties and will then require more
water than théy use at present. |

From the information obtained by field investigation

. present requirementS'by the Rothefs and by Mrs. Bassham may

‘be of the order of 10,000 gallons per day and 500 gallons

per day, respectlvely. Such amounts plus the 3, 000 gallons

. per day that the appllcant seeks to apprOUrlate total some

13, 500 gallons per day or approxlmately 10% of what appears
to ‘be the mlnimum flow of Patten Creek.

The behav1or of Patten Creek presumably parallels

:_that,of Trlnlty,R1ver,rto which Patten Creek is trlbutary,
. via Coffée Créek; Low stages in Trlnlty Rlver are the rule

- durlng August September and Qectober, flow in all other -

months_be;ng substantlally-greater._

-12..




The protestants' assertions of appropriativg-rights
initiated prior to December 19; 1914, are not a deterrent to
the ap?roval of Application 15830 becazuse of the limited
progress that has been made in perfecting those alleged
rights. WNeither are the protestants' assertions as to
riparian rights a bar to approval of the application, it
being an accepted principle that until a riparian owner has
use for water and can apply it beneficially the water is
subject to appropriation by others.

The circumstances summarized point to the conclu-
sion that unappropriated water usually exists in the source
from which A?plicant-Gant seeks to appropriate and that such -
water may be taken and used in the manner proposed without
infringement updn the rights of lower users. It is the opinion

of this office therefore that Application 15830 should be.

- approved and permit issued subject to the usual terms and

conditions.

odo

Application 15830 having been filed with the Divi-

‘sion of Water Resources as above stated, protests having

‘been filed, stipulations having beén.submitted, a field

investigation having been conducted and the State Engineer

now being fully informed in the premiseé:

“13__ 




IT IS HEREBY ORDERED that Application 15830 be
approved and ﬁhat a permit be issued to the applicant,
subjeét to such of the usual terms and conditions as may
be appropriate. |

WITNESS my hand and the seal of the Department of

Public Works of the State of California this 14th day of March
1955 | .

AX.VW zg%ﬂgvu?zﬁf

A. D. Zdmonston
State Engineer

“1h-




