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Griewold & Barrett ATE Warpa ehr
552 wapt 20th Street S-nr-pg,wg N aeu%

Merced,Californla 35340
Pelephone: 722-8126

Attorneys for bDefendants
and Cross Complainants

IN THE GUPBRIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COWNTY OF MABIPOSA

s imme

WALTER R. CLINGHOUSE and BIMA J.
OLISGROUSE, husband and wife,

e

No, 3701

Plaintiffs,
Vi

CLIFPPORD L. HORDMAN and LOUISE 9.
HORDMAN, husband and wife, ROBERT )
L. NORDMAN and HELEEW D. ROWSAY,
husbsnd and wife, ZLMER ¢. mmm
and COLIEEE M., SORDMAN, hasband
and wife, FIRSY DOE, BECORD DOE
Bnd THIFD DO,

e DOEEROANEE. ]

CLIFFORD L.NORDMAR, LOUISE H,
HORDMAR, BROBERT L. NOMBIAH, HELEN
| D. BORDEAN, BLMER 6. BORISAN apd
| COLLEEN H. WORDMAM,

Tt At Wi gl sl i Sl St S U Vsl e S

e

Crosa-Complénants,
Ve

WALTER R, CLINCHOUSE and BMwA J.
CLINGROUSE, bhusband and wife,

A il Wil T B St s it okt S Wb

The above entitied cause came on regularly: for trial on the 18th
dey of Pecealyer 1964 before the Court,sitting without a jury, Bugh
H., Griswold appesring for the defendants and cross complainents, &mﬂ
evidence both oral and documamtary having bean introduced and the
canise subwitbed £or decision, the Court finds as follows:

i. The "Report of Referee” f£ilsd herein on July 31,1982, is
ﬂli—
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| creek, and that the portion thersof desiynsted a5 Farcel D is and

| the yeayr 1895 has besn ¢contiguous to, and riparian to the main

incorporated herein by reference.
2. The lands indentlified as Parcels ¢, ¥, and B on Platel of

said "Report of Referee® are the lands which belong to defendants and
cross complainants, apd that the portion therscf designated zg

Parcel ¥ is and at all fimes since 1t was patented in the year 1893
mas besn contiguous to, and riparian te, the main branch of Oliver

at all times since it was patented in the year 1888 has beén conti-
guoue to, and riparian o, the West Fork of Dliver Creek, and that
the portion therecf identified as Parcvel ¢ is and at all tipoe sinee
it wag patented in the year 1922 has been contiguous ﬁo. and ripar-—
ian to, the West Sranch ¢f liver Oreck,

that the portion of the lands elenging o plaintiffe and
cross defendants identified on said Blat ) as Parcsl I iz and at
all times aince 1t was patented in 1945 has been contiguous to, and
riparian to, the main channel of Oliver Creek, and that the parcel
identified as Parcel J is and at all times since it was patented iu

channel of Oliver Creek, That none of the other ionde belonging to
plaintifis and crxoss defendants are or ever have been contiguous to
or yigparian t¢ sald QOliver Creek,

3, That plaintiffs suffered no damage as alleged in their
somplaint.

4, fOliver Creek if an inteyrmittent foothili stream in the
south central portion of Mariposa County. It rises on the weskerly
sippe of the Sierra Hevada st an elevation of about 5400 feet snd
#Flowa in a general southwesterly direction to its confluence with
the Chowchilla River. West Pork Uliver Croeok joins Uldiver Creock be-
low the lands of dordman and above the lands of Clinghouse., Delong
Creck, which joins Oliver Oreek downstresr - from the sillable lands
2i both Gliinghouse end Hordman, i@ aobt involved in the procaeding,

5. Gliver Creesk and West rork Oliver Cresk ficw through the

w

on i,




J
1/ lands of Noxrdmsn and said lends are contiguous to Oliver Creek and
2 || West Fork Cliver Creek.
5 6. Oliver Creek does not flow through or border the portion of
4| the Ulilnghouse lands irrigated from the Olinghouse Ditch but certaln
5 || other lands owned by Olinghouse are crossed Ty ciiver- Cresk and are
6 || eentiguous to Cliver freek downstream from the Clinghouse Ditch.
i 7. The extent to which the lands of the parties contiguous o
8| ©liver Creek and to West Fork Oliver Creek may be riparian iz de-
¢\ ploted on Plate 1 which shows the location of the various parcals of
10 land withdrawn from the public dowain and the dates of patent a8
11 i copied from the records of the Gemral Land Gifice of the United Statks
12 8, Olinghcuse holds License No. 5105 from the State with &
13| priority of Octobexr 28, 1949, which confirms the right to store for 7
14] later releoase down Oliver Creck, 7.5 acre-fmet per amnun durding the |
15| pexiod fxom about Octoker L ef each year to about April 1 of the
16| succesding year from an unnamed tributary of Oliver Creek downstresm
17|l from §ordman and for the direct diversion of 0.5 cubic foot per
18| second during the period from about May 13 o about September 15 of
19 each year from Cliver Creek, the stored water to be rediverted angd
201 the direct diversion tc be made from Oliver Creek at Divexsion 3
2L] for use on his lands in the SWy of S of Section 28, T3S, n20%m,
22| MDB&.
23 3. ©Olinghouse alsc holds Permit 11662, issued by the Seete
24;| Water Rights Board on Application 173526 with a Pricyity dete of
25 March 25, 1957, for direct diversion from Oliver Creek daring the
28\ period fvom about May 1 to about Cotober 1 of each year of 2.9
27 cuble feet per zecond for use on his lands dowvmetream Erxom Biversion
28l 5
29 10, Hordman constructed a rsservoir on the West Fork Gliver
30 Crask to st-,ors. twenty-six acre-~feet of water and cn June 5, 1859,
%41 #1164 appitcation 16771 with the State Water Rights Board under the
3251 name “C.L. mNordman and Sone® #or a water Tight permit. -é-hctian on
el -3
enceo, Caneemin ||
TriaeoNk 722-8126 |




1) ke appliowticn, which was protested vy Oiinghouss, hes been do-
o || layes pending completion of the referss’s iovestigation and judge
3 i ®ent by the Court in these proceedings. Waker was Yrored in the re-
4 || =Ervedr (rafexyed to hereln as the Jordmsn Fepexvolr} fn 19606 ong
5| wEe mude therelizom. The dam #t the Nordman ReLeWRir war construceel
6| Beross the aatuxel chamnel of West Fork Uliver Cxeck and unless fecil-
7 dties are mailntalned ot the reserveir eapabie of bypoeving the na-
g tural flow, operation of the revervoir oould doprive Glisshouss of
9| water for which he has received the aforesaid iiconge and permit.,
10 +le  mowdmin, in addition to fililsg Applicabica 18771 for an
11] sppropriative xight for water to £111 the Wordman Resereely, in the
iz same application mad in applications L6765 snd 18770, £iled on the |
13, same date, roguestsd a right to LERKUPLiLete wRter Trom mMInerous
1la) spelangs within the Oliver Sresi, Wast Fork Gliver Cresk z«mﬁ Pel.oag
15| Craai %“;ta&l_’&h&iﬁﬁ anG for storage of 15 avre~fest and dlrect flvepe
16| sisn of 0.50 cuble fovt per second from Oliver Creels 2li upetzean
17| fros Clingheuse * .ds. As far as is wowwa, diversion from the
18| aprines wonid bave an inzigallicant efinck on the flow ue Lliverx
19| areei but storage on Oliver Cresk and additieonsl divect diversicn
20| theve.von cogld advaergsely affzoct the availability of water %o supe
2Ll ply Jilughouse's prior agnropriitions.
22 iZ. The water supply of Oliver Creex while anple Guring the
23 || winter and spring wmonths diminidhes rapldly after sbout Juna 1 &ad
R% | wery little weter is aveilable for direct Jdiversion axcept fwow
25| mprings and occusional areas of rising witer in She cresi chamiels
26| after spowt Fuly 15, bilversion under claim of yiparian zight fox
27) ena on tie Nordman Lands and on lands of aonparties upetyeswm Foom
28| tne clinghowse Diteh {Diversicn 5} can rensonably be estimeted to _
29 || aimunt e fxom U.06 te U.10 cubic foob pexr pecond and mey be larger,
30 13. Hatursl stredam channel ioSses botween the Tordman Diteh
3L (bivereicn 2} and the Olinghousa Ditch {(Piversion 3) amount to at
52 lesat 0.06 subic fuol per second during the sumwmer mopths,
-
encee, Cansomin
TELaPMSNE 722-B128




lé. mopdman and olinghouse sach are in possession of and own
faciiities and lands more than ample o divert and put o bensficial

ued the entlre summer water supply of Oliver Creel.

CONCLUSIONS OF Law

From the zbove facts, the Court determines the following con-
elusions of laws

1. Nordman iz the owner of lands which are contiguous to and

- TN - T < T S R CON

within the watershed of Oliver Creek, and such lands have not been

[
<

severed from contact with said creek in the chain of title,and they

-
[

| #re riparian to Oliver Creek,and Wordman hes & direct diversion right

1=
o

o the natural flow of Oliver Creek for reasonable beneficial use on

=
w«

said ripsirian lands, prior to any appropriative rights of Olinghouse

‘—I
N

2. Nordman is the owner of lands which are contiguous to and

)
[$7]

within the watershed of West York Olivez Creel,and such lands have

[
(%))

not been severed from contact with said creek in the chain of title,

Bt
-.q

and they are riparian to West Fork Oliver Craek, and Nerdman has a

(]
{0

direct diversion yight o the natuxal Flow of West ¥ork Oliver Creek

L
)

for reasonable beneficial use on said ripsrian lands, prior %o any

o
(]

appropriative rights of Olinghouse.

fab]
=

3. Olinghouse, subject to the foregoing rights of Nordman, is

vl
o

entitled to divert to storage 7.3 acre~faet per annum from an u‘tmam&ni

[}
[}

tributary of Gliver Creglk during the period from about Ogtober 1 of

ik
=

eath year to abouh April L of the following year ¥or later rolease

o
w

into Oliver Creek and rediversion at the Slinghouse Ditch {Diverasion

o
[+2]

3, Plate 1), and to givert for direct appiicution to beneficial uge

bav]
~3

0.3 puble foot per second from Oliver Creek during the pexied from

w0
w

about May 15 to about September 15 of each year through the same ditch

fatd
0

for irvigation use on 25 acres of his land within the Y af suwk of

(4
=]

Section 28, 1956, RN0E, MDESM.

o
[u}

22 A m.fmg:mase, subject to the rights snumerated in paragraphs
GRISWOLD & BARRETT L' 2 aﬂd 3 mmm ia m"ﬁﬂﬁ tﬂ ﬂw 2 9 c!lbiﬂ fﬂet
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| 9linghouse Reservoir (biversion 1) only during the pericod from about

gecond of the combined flow of Oliver Creek and West Fork OLliver
Creek during the period from about May 1 to about Octeher L of each
yeir for irrigoation use on his lands downstream From Diversion 2 in
the Wi of Section 33, I55, RI0E, MDB&M.

5. ¥ordman has no right to divert watker to storags in the

| Nordman Reservolr on West Fork Oliver Creek or to make asny cther divtr!
s

sion pursuant te Applications 18769, 18770 and 18771 until and unle
the Btats wm;eér Rights Board hes issued permits authorizing the
applicants to woesed, If and when permitse are issued any right
developed therefrom will be subject to and iaferior to the rights

) above.

enumerated in paragraphs 1, 2, 3 and 4 afdhceke b,
6. Olinghouse 13 entitled to divert water o storage in the

¥

Gotober 1 of each year to about April 1 of the following year as pwo
vided in water right License 5105 and at all other times should re-
ieage or bypass all natural flow reaching the storage reservéir.

7. Nordman is not entltled to divert from Oliver Creek any
water rightfully stered in the Olinghouse Reserveir am rrovided in
paragraphs 3 and 6 ﬂa&?ﬁmm and later relsased into the naturh
@l channel of Oliver Creek. Such water cannct be regarded as natural
£low to which riparian rights attach,

8. Olinghouse should st all Times when releasing water from -

gktorage in the Olinghouse Reservolr notify Nordman and other diverters

from the channel of Oliver Creek of the approduedte mmcunt of waker
s0 released and of the time that relenmse beging and ends ® that ap-
propriate changes can be made in diversion works gxl gther faci.li.tieé
to permit the relensed stored water .tc Now fi‘eeiy apd with the least
possible interference to the Olinghouse diversion WOrks .

2. Hordman shouid be vequired to release or bypass the natural
flow of West Fork Oliver Creek at Nordman Feparvolr in sxcess of hie
riparian entitlement to divert water during the irrigation season, ih
erder to supply the appropriate rights of Clinghouse describes in nar

-

k]
)
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abpve

agrachs 3 and 4 xebcthdsockmater,

10. Any underground water supply which nay exist on the lands
of the partiss is oo small in amcunt for development for irrigation
uge and has lithle or no relationghip to the flow of Oliver Creek ox
West Pork Oliver Creek.

11, Plantiffs are not entitled to recover any damagas by
reason of the facts allaged in their complaint and each party should
ray hiz own costs incurred herein.,

WHEREFORZ, Ly reason ¢f the law and #he findings of fact afore-
said,

I7 IZ ORDERED, ADJUDGED AND DFCREED that said defendants ang
cross-complainants recover judgment herxein in accordance with the
above conclusions of law.

DATED:

Judge of ths Superior Court

DECLARATION OF SERVICE
BY MAIL

1l am a citizen of the United Gtates
and a resident of Merced County,
Cdlifarnia, | am aver the age of eigh-
tesn years and not a party te the with-
in above entitled action. My business
address is 552 W. 30th Btreet, Marced,
Catifornia. On this date 1 served Lhe
foregolng document, by placing & irue
copy thareof encinaed ia a3 seated enve-
lope with postage therten ful'y pres
paid; ln the Umited States puse ofitce
mail bhex at Merced, Califernia, ad-
dressed in the manner sat {

1 declare vador peraiiy of per

Dated at ry / _,‘Z, ‘
Marcad; Califarnia, on ... f”‘,:a?:.3 & (f

ANN F. DI NAPOLY

To: My. L.A. MacNicol Attorney at La
P.0. Box 852 ¥ 8t Law,

Herced, California 9534} o
To: Mr.Gavin M. Craig, Chief Counsel R E T
State Water Rights Board - R T

P.0O. Box 1592
Sacramento, Califormia
—Fm




