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: STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
In the Matter of Décision 1588,
Approving in Part Application 26001,
ORDER: WR 83- 2

KINGS RIVER CONSERVATION DISTRICT,

SOURCES: Deer, Bear,
" Laurel and
Dinkey Creeks

Permittee,
SIERRA ASSOCIATION FOR ENVIRONMENT,

‘Petitioner.

N o Nt S N N s N N o ot

COUNTY: Fresno

'ORDER DENYING PETITION FOR RECONSIDERATION
: OF WATER RIGHT DECISION 1588 '

BY THE BOARD:

Petitioner Sierra Association for Eﬁvironment, whiéh
protested Application 26001, has petitioned the Board to
recoﬁsider.Decision 1588 and prepare a supplemental EIR for the

project. Petitioner makes several points in its combined pétition

‘and memorandum of points and authorities. These points are set

forth below with the Board's findings in response to them.

1. ‘ISSUE: The Board's decision does not make the §indings

. nequited by 14 Cal.Admin.Code Sections 15085.5(h) and 15085 (a) (State CEQA

Guidelines).

'Response: Section 15085.5(h). of the State CEQA .

" Guidelines requires a responsible agency to make the findings

required by Section 15083 for each significant effect of the

project and to make the findings in Section 15089 if neceésa;y.

For this project, the Board is a responsible agency. Under
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Section 15088, if an envifohmental imﬁact_report has been

! completed and identifies one or more significant; impacts for a .
project, a pubiic agency shall not appfove thé project unless the -

\H public.agency makes one or more 6f the writﬁen findings set forth

) in SectiOn‘15088(a)rfor each i@entified significant effect,
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Under Section 15088(a)(l) the Board may find that cﬁanges or
aiterations_have been required in, or incorporated -‘into, the
prbiect"whiéh mitigate or avoid the significant environmental -
éffects_of thé_project'as idéntified in the final EIR. Thé‘
Board made this finding for all of the significant environmental
effects of thé Diﬁkey Creek deroelectric Préject{ See Finding 78
and other findings in Decision 1588.’ As stated in Finding 78,
the Qoard additionally considered the éﬁvironmental impacts
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presented to it during the water right hearing which were not set
forth in the final EIR. Statemerits of facﬁ for each significant
environmental‘effgct ére set forth in the findings discussing the
various issues raised by the project.
| Changes or alterations hé§e been required in the
prdjecc. Thesé changes .or alterations mitigate'thé~significant
environmental effects of the project as identified in ﬁhé fihgl
EIR‘ahdAas identified during the Qater right hearing. The require-
ments of Sectibn 15088~Have been followed in accordance with
subséctions (a)(l) and‘(a)(?) théreof. |
No findings need to be made under Section 15089.

Section 15089 requires a statement of overriding corisiderations




when a decision'of a public agency allows the occurrence of
unmitigated environmental effects which are identified in the
final EIR. For the Dinkey Creek Hydroelectric Project all
environmental effects identified in the final EIR are avoided“or
mitigated. | |

| 2. ISSUE: The §indings on recreation are not supponted
by substantial evidence, and thus viofate Section 15088 (b) 0f the Staie
CEQA Guidelines. This is because the testimony of James L. Howard on
necreation is incompetent.

Response: The petitioner here asserts that the testi-
mony of James L. Howard on recreation was incompetent, and then
reasons that because his testimony was incompeteﬁt, it does not
coﬁstitute substantial evidence. Based on the premise that.
Howard's testimony is not substantial evidence, the petitioner
contends that the findings on recreation mitigation are unsupported
by substantial evidence.

| Essentially, petitioner is attempting to raisé an
objection to Howard's testimony after the testimony has been

given and the hearing closed. Petitioner had an opportunity.

during the hearing to make such an objection, and did not do so.

It is now too late to object.

Even if petitioner had objected, Mr. Howard's testimony

is relevant evidence admissible under the rules of evidence appli-

cable to water right hearings. (See 23 Cal.Admin.Code

Sections 733(d) and 648.4(a).)
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Mr. Howard in.his.testimony stated facts he had
observed and explained decisions he had made reggrding recreation
mitigation. = His testimony was understandéble and'did'ﬁot foreclose
the Board's drawing different conclusions. To the extent that he
' gave-his opinion, it was admissible under the Board's rules of‘
.evidencey Since it was rationally based on his observations and
wés helpful to a clear understanding of his testimony, it wouid
.likely also be édmissible under California Evidence Code
Section 800 as permissible opinion festimbny by a lay witness.

We conclude that Mr Howard’s testimony was comoetent
and constitutes substant1a1 evidence, and that the flndlngs on
recreation mltlgatlon are supported by substantlal evidence.

3. ISSUE: "In s development 06 pno;ect plans, KRCD Sappnessed

alternatives. This was not neueaﬂed in the EIS/EIR While the Muﬂey Hole
site is more expensive, it should have been considered. Section 15147(d)

[3&@] CEQA Guidelines.
" "Energy conservation is clearly a prefenred aﬂt@&nat&ue

inder the Enengy Commission preferences.” ‘
Response: Petitioner's complaint regarding the content

of the‘EIS/EiR is unﬁimely and inappropriate in the context of

a protest to the water right decision. Petitioner could have

pfoﬁeriy raised this point under Public ResourcéS'Code

Section 21167 (c) within 30 days after the DlStrlCt flled its

Notlce of Determination approv1ng the project, by flllng an

action in court. Prior to that date, petitioner could have

raised this point during the District's adminisﬁiative process of

preparing and finalizing its EIR. Petitioner is too late to

challenge the contents of the EIS/EIR. Additionally, as set forth .
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in greater detail beiow, the Board cannot requireAa supplemental
EIR to cover these points.

Although the District included alternatives, it did

- not describe any alternative project sites or variations in its

proposed project in its EIS/EIR. However, the District did
consider two alternative project sites:in‘its planning process,

and did not suppress these alternatives when asked tb describe
them during the hearing. The Muley‘Hole site was not.an appro-
ﬁriate alternative under CEQA. Because of the ptojected”cost of
electricity generated at the Muley Hole site, use of the site
would not be feasible for attaining the project's baéic objectives.
Section 15143(d)_bf thé‘State CEQA Guidelines does not reduife

a description of infeasible alternatives!

:Energy conservation was discussed in the alternatives
section of the EIS/EIR, inciuding a discussion of the effect of
energy conservation on demand. Consequently, petitioner's
implication that the District failed to discuss this alternative
in the EIR is incorrect. |

Notwithstanding that the EIS/EIR did not describe -

" alternative project sites or variations in the proposed project,

the Board considered alternatives in the water right hearing and
in formulating its_décision. The Board's consideration of the
alternatives satisfies its statutory obligation.

| 4. ISSUE: "It is clear that significant and cumulative
unmitigated impacts wLLE.occun.to The Longest gree-glowing stream nemaining
in the Siena National Forest. Vet the Board concludes that economic



justification is marginal. (§indings 32-36 [sicl). 1t delegates its
responsibility to make over-riding considerations f‘Zandx:ngA [s4c] 2o
Southenn Califonnia Edison (Condition 4)." |

Resgqnse: It is untrue that the préject will cause
significant and cumulative unmitigated impacts to Dinkey Creek.
As stated above, all significant enviroﬁmental effects of the
pfoﬁect have been mitigated.
The pétitioner next implies that in some way the
project's claiméd environmental effects éontrast with thé S o
"project's mérginal economic viability. Petitioner's point in
" this regard'is ﬁhclear.' ‘ |

| Finally, petitioner asserts that the Board has in
Condition 4 delegated to Southern California Edison its responsi-
bility to make findings of overriding considerations. Condition 4

contains no such delegation, either explicitly or implicitly..

‘Further, since the project will have no unmifigated significant .
environmental effects, the Board has no responsibility to ﬁake,a
statement of overriding considerations. (See Public Resources
Code Sectidh 21081 and Section 15089 of the State EIR Guidelines.)
5. ' g:_s;ﬂg:_ The Bda/_Ld should pname a 4upp£meﬂta£ EIR fon

the profect.

‘ Uﬁderithis issue petitioner mentions transmission lines
and roaa access to them, effect on the Mono Indians, archeological
~sites on private land, minimum pool elevation, the "glade",

plant populations, and law enforcement,
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Response: First, petitioner assefts-the potential
impacts on wildlife ofltrénsmission linésrénd-road access to thém
and then states that the Board abandoned the transmission line
qguestion to future permitting. As stated in Finding 61, thé _

' t;ansmission_lines will not be a part of the Distriét'sbprbject,
They will be owned by a separate entity: Consequently, mitigation
of effects of the transmission lines cannot be addressed in
Decision 1588.

| Next, petitioner points out th;t Mono interest in Dinkey
Creek was unknown to the District when the EIS/EIR was prepared.
Based on this lack okanowledge, protestant argues that a supple-
mental EIR should be prepared to cover this information, under
Section 15067 (a) (3) (B) (1) of the State CEQA Guidelines.

Protestant is incorrect. Under Public Resourceé Code Section 21166
‘and under Section 15067(a)(3)(A), no sﬁb@equent oxr suﬁplemental.EIR
shall be required unless one of three circuﬁsfances listed in
Section 21166 exists. Clearly; neither subséction (a) nor sub-
section (b) applies. Subsection (c) requires a supplement if
"[n]ew information, which was not known and could not have been
known atAthe time the environmental impact report was certified.
as completed becomeé available." While the Mono interest was
ﬁhknown to the District when the EIS/EIR wés prepafed, it was
clearly not something which "could not have been known at the
time the environmental iﬁpact report was certified as complete."
Nor was petitioner ofﬁered.or pointed to any evidence in the

- record to show thgt the Mono interest could not have been known at

the time of the EIR. Thus,.no'supplement can be required.
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Petitioner poses some further "environmental' questions
regarding the Monos. The relevance of these questions to the

®
Board's decision is unclear. They are: - ' o

"[W]ould Mono hunting on their land be
subject to California season and sex game laws?"

""Can the Board require the Forest Service
to allow gathering?" :

Regarding'the former queStion{ petitioner has offered -
no statutory citations and we.aré consequently unaware of the
subject to which petitioper refers or of its effect on‘the Board's
decision. Referring to the second questibn, no provision in
Deéision 1588 requires the Forest Service to allow géthering.

The decision and the permit issued pursuant to it apply to the
District. | .
Next, petitioner states that 'neither SHPO (State

Historic Preservation Officer) nor the Forest Service has jurisdic—(. |

: . . . e e
tion by law over the archeological sites on private land, and cites

Section 15088 (a)(2) of the State CEQA Guidélines. It is unclear !
what petitioner means to say about Section 15088(a) (2). |
Section 15088 (a) (2) refers to a written finding for a significant
effect whén chaﬁges in a project ére within the responsibility
and jurisdiction.of another public agency.

Some archeological sites are now on pfi?ate land.
However, they will be on public land as soon as the District
acquires them and has an opportunity to diéturb them. _Furthef,
SHPO and the Forest Service presently have jurisdiction over the
sites because the project is a federally licensed project (it-

has received a license from the Federal Energy Regulatory‘

®
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~Commission). 1In accordance with the jurisdiction of SHPO and the

Forest Service, the District is directed in Decision 1588 at
Term 17.g., to protect cultural resources on both private and .
public lands. Consequently, all the archeological sites affected

by the project can be protected. Section 15088(a)(2) is not’

violated by the Board's finding that federal law will provide

for mitigation of project effects on the sites.

Next,‘petitioner says that Condition 23 does not cover
the pros and cons of minimum pdol elevation. It appears that
petitioner means to refer to Condition 22. .The minimum pooi
elevation is discussed in Finding 47. The contents of findingé
are not repeated in the conditions.

Finally, petitioner asserts. that the permit conditions
to protect the "glade'" (Term 20), plant populations (Térm 19), and
law enforcement (Term 265 require a supplementai EIR. *

Petitioner bases its contention that a supplemental

EIR should be prepared on Sutter Semnsible Planning, Inc. v. Board

of Supervisors et al., 122 Cai.App.Bd 813, 176 Cal.Rptr. 342
(1981), and on 60 Ops.Cal.Atty.Gen. 335, 339-341 (1977).

As stated in Decision 1588 at Finding 72, the Sutter

. Sensible Planning, Inc., case is not applicable to the vresent

- fact situation. Under Public Resources'Code Section 21166, no

subsequent or supplemental EIR shall be required unless one of
three circumstances exists. Neither subsection (a) or (b) of
Section 21166 applies to the present facts. Subsection (c)

provides for a supplement if "[n]ew information, which was not

‘known and could not have been known at the time the environmental
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.impact report was certified as complete, becomes available'". The
"new" information mentioned by petitioner includes transmission
lines and road access to them, Mono interest ih'Dinkey Creek,
archeological sites, minimum pooi elevation (really a mitigation
measure, not an impact), the ''glade', plant populations, and law
enforcement. All of these items, to the extent that they con-
stitute environmentél effects of the project, were known by the
District or could readily have been known by the District when

it prepared the EIS/EIR and certified it as complete. The informa-
tion was not new information for which a supplemental or subsequent
EIR is appropriate. Thus, the provisions of Public Resourcés‘
Code Section 21166 do not apply to this case. |

Petitioper's citation of 60 OpsﬂCal.Atty.Gen. 335,

359—341 (1977) likewise does not advance petitioner's position. ('
The cited opinion was issued in 1977, before subsection (c¢) waé
added to Public Resources Code Section 21166. Along with

Section 21166(c), the Legislature added and amended several
sections of CEQA.; The opinion addressed a éituation in whicﬁ the
lead agency had not yet filed a notice of determination and had_
gotten new infofmation. The opinion assumed that the EIR was .
inadequate. Adequacy of an EIﬁ can be challenged.bgfore 30 days
has passed after filing of a notice of-determination. The

opinion concluded that the lead agency should reopen the CEQA
process if the EIR is demonstrated to be inadequate.  The present
- case doeé not present the situation addressed in the opinion.
.Theliead.agency has long since filed a notice of determination,

 and the 30-day period for challenging its adequacy has passed. {.
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Petitioner's demand for a supplemental or subsequent

. EIR is inappropriate. Petitioner could have challenged the

adequacy of the EIS/EIR when the District approved the project.
The Board has fully considered all known significant

environmental effects of the project, regardless whether they

'ére listed in the EIS/EIR, and the approval of the projeéf has

been conditioned to mitigate these effects. For the Board to
now require a supplemental EIR would be to place form over
substance, unreasonably delay the project,'and disregard Public

Resources Code Section 21166.

ORDER
1. The petitioh is denied.

2. Decision 1588 is affirmeq.

Dated: February 17, 1983
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Carole A. Onorato, Chairwoman

o

F. K. AlJlbury, Member )

Atz

Warren D'VNot ware, Member

Ké'17leth Wﬁ(ﬂj—k&:t?,/ﬂ}amber i
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