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STATE OF CALI FORNI A
STATE WATER RESOURCES CONTROL BQOARD

In the Matter of Permt 17461
(Application 24379)

CEORGE C. FOTINCS, et al.,

ORDER: WR 88- 26

SOURCE:  ‘Two unnamed streans
tributary to the
Napa River

COUNTY:  Napa

Permttees and
Petitioners.

ORDER GRANTI NG PETITI ON FOR AN EXTENSI ON OF TI ME
DELETI NG BUHMAN CREEK AS A PERM TTED SOURCE,
AND ADJUSTI NG RELATI VE PRI ORI TI ES

BY THE BOARD:

1.0 | NTRCDUCTI ON
The Board having initiated statutory revocation pro-
ceedings; the permttees having requested a hearing;
the permttees having filed a Petition for Extension of
Tine; notice of hearing having been given; a hearing
havi ng been held on Cctober 19, 1988 by the State Water
Resources Control Board (Board); permttees having
appeared and presented testinmony and exhibits at the

hearing; the evidence having been duly considered; the

Board finds as foll ows:

2.0 PERM T 17461

Application 24379 was filed on May 25, 1973 and the
Board issued Permt 17461 on Cctober 23, 1978. The

permt authorizes diversion of 25 acre-feet per annum



to storage fron1SepR%gber 1 of each year to June 1 of

the succeeding year for purposes of irrigation, frost
protection, recreation, and wildlife enhancement. One |
point of diversion is authoriied on each of two unnamed
streans both tributary to the Napa River. The [larger
tributary is also known as Buhman Creek, and for

purposes of this order, the larger tributary will be
referred to as Buhman Creek. The smaller tributary

will be referred to as the unnanmed stream

As originally issued, permt conditions 8 and 9
required the permittees to conplete construction of the,
project on or before Decenber 1, 1981 and to

dermonstrate conpl ete application of the water to the

proposed uses on or before Decenber 1, 1982.

BACKGROUND

The Board's staff inspected the proposed project on

May 3 and May-26, 1983. The inspections reveal ed that
no- work had been started on the project and there was
no evidence that the pennittees had exercised due dili-
gence in pursuing the project. Consequently, Board
staff recommended that the permt be revoked. However,
after being advised of the death of one of the permit-
tees, the Board determ hed that good cause existed for

an extension of time and on May 10, 1984 adopted an
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order which granted the permttees a tinme extension
(WR 1n). The order extended the tine for conpletion of
construction until Decenber 1, 1985 and extended the
time for making beneficial use of the water unti

Decenber 1, 1986.

Board staff inspected the project for a second time on
May 20, 1987. The inspection revealed that no work had
been started on the project and there was no evidence
that the pernmttees had exercised due diligence in
pursuing the project. Again, Board staff recommended

that the permt be revoked.

By letter dated January 5, 1988 (WR 11), the permttees
were advised to submt a request for revocation of the
permt and to reapply for a new water right permt when
and if they decide to construct the reservoir. By
letter dated January 26, 1988 (WR 1k), the permttees
stated that financial problens had prevented commence-
ment of construction of the project and that financing
for the project had finally been secured. The permt-
tees also requested an extension of time to begin

constructi on.

By letter dated February 16, 1988 (wR Ij), the permt-

tees were notified that |ack of nmoney was not a valid



reason for granting additional time to conplete a
projéct; however, forms were provided for filing a
petition for an extension of time. The permttees were
advi sed that statutory revocati on procedures woul d be
commenced if the Board did not receive the forns within

30 days.

By certified letter dated April 26; 1988 (WR i), the
Board initiated statutory revocati on procedures pur-
suant to Water Code S&ction 1410, et seq. By letter
dated May 6, 1988 (WR | h), the permttees requested a
hearing and infornmed the Board that they intended to
dgtart construction in My 1988. However, on August 11,
1988, the permttees contacted the Board to inform
staff that they had applied for a county grading permt
and that they would begin construction upon receipt of
the permt (WR 1d). Board staff advised the permtteed
that they were proceeding at their own risk since the
time to conplete construction had expired and revoca-
tion proceedings had begun.  Further, the perrtiittees
were advised that a Petition for Extension of Time had
not been received as requested in the Board’s letter

dated February 16, 1988 (WR |j).

On August' 25, 1988, the Board received a Petition for
Extension of Time (WR le). On Septenber 7 and 8, 1988



4.0

5.0

the permttees contacted the Board to report that the

reservoir had been constructed (wR Ib and Ic).

Construction of the reservoir was confirned by staff

field inspection on Septenmber 14, 1988 (WR | a).

irrigation system has not been conpleted yet.

HEARI NG | SSUES
The follow ng issues were noticed for hearing on

Septenmber 19, 1988:

"1, Should Permt 17461 plication
24379 be revoked for ailure to
nglete the project and put the water
eneficial use?

2. Should the Pernittees be granted an
extension of time to conplete
construction and put the water to
beneficial use?

'$. If an extension of tine is granted, to
what dates should the tine be
ext ended?

4. If an extension of tine is granted,

should the priority of Permt 17461 be
changed rel ative to. the priorities of
other applications, permts, and

li censes which authorize the diversion
of water fromthe sane source of water
and were filed or issued after My 25,
19731"

APPL| CABLE LAW

Water Code Section 1410, et seq., applies to the
cation of permts. Section 1410(a) states:
"There shall be cause for revocation of a

permt if the work is not commenced, prose-
cuted with due diligence, and conpleted or

The

revo-



the water applied to beneficial use as con-

tenﬁlated in the permt and in accordance
with this division and the rules and regu-
| ations of the Board."

Title 23; California Code of Regul ati ons Section 840,

et seq., applies to &ensions of time. Section 844

states:

"An extension of time within which to com
pl ete an application, to commence or com

pl ete construction work or apply water to
full beneficial use will be granted only
upon such conditions as the board deter-
mnes to be in the public interest and upon
a showing to the board's satisfaction that
due diligence has been exercised, that
failure to conply with previous time re-
quirements has been occasioned by obstacles
whi ch could not reasonably be avoi ded, and
that satisfactory progress will be made if
an extension of time is granted. Lack of
finances; occupation with other work, phys-
ical disability, and other conditions
incident to the person and not to the
enterprise will not generally be accepted
as good cause for delay. The board may, in
its discretion, require a hearing upon
notice to the permttee and such other
parties as the board may prescribe."”

DELETION OF BUHMAN CREEK FROM PERM T 17461

Ve find that in Buhmari Oreek, water is available only
during the rainy season and that water nust be stored
in order to be used during the irrigation season
There are nunerous wadter users on Buhman Creek with
rights which are junior to Permt 17461. These water

users could be prejudiced by the permttees' devel op-

ment of the project at this tine.



7.0

In the cover letter attached to the Notice of Intent to
Appear, the permttees stated that they did not intend
to use point of diversion nunber one from Buhman Creek
(Permittees 2). Further, during the hearing, the
permttees stipulated that point of diversion nunber
one could be deleted from Permt 17461 and that Buhnman
Creek could be deleted as a source of water for

Permt 17461. By deleting Buhman Creek as a source of
water, any adverse inpacts to the water users on Buhman
Creek due to the permttees' developnment of the project
at this time will be avoided. Therefore, point of

di ver si on nunber one will be deleted from Permt 17461
and Buhman Creek will be deleted as a source of water
for Permt 17461.

ADJUSTMENT OF WATER RI GHTS PRI ORI Tl ES

The Cos du Val Wne Conpany, Ltd. (Clos du Val) holds

the only water right (Application 25561, Permt 17739)

on the unnamed stream which is junior to Permt 17461,

Cos du Val pursued its project diligently and conplied

wth the terns of its permt.

When it is in the public interest, the Board is autho-
rized to adjust the priorities of water rights. United
States v. SWRCB (1986) 182 Cal.App.3d 82, 132, 227
Cal . Rptr. 161, 189; Water Code Section 1253.




8:0

We find that in the unnamed srream, wdter is available

dﬁly duriﬁg the tainy season and thdt water must be

stored for use Auring the irrigation seasson. Further; (@)
theré is not dlways enough water to satisfy the demands

of all of the divertefs from the unnamed streanm.

Duting the hearing, the permittees stipulated to

Permit 17461 beifig fiade juniof in priority to all

' e%ifting priorities on the unhatied Stream: Only Pérmit

17739 of Clos di val woild be affectsd by this charige
in priority. Because Cldstu val diligently pursued
its project wﬂile the pérmittees did not, inadequate
Water is available for all rights in all years, and the
ﬁermittees.hdve agreed to acéept a’priority junio¥ to
that of Clos di Val, we find that it is in the public

interest to ddjust the reldtive priority of

Permits 17461 and 17739.

COMPLIANCE WITH CALIFORNIA ENVIRONMENTAL QUALITY ACT
The revocatlon actlon, 1nclud1ng the change in prlorlty

of Permit 17461 is exempt from the califorhia Environ=

.mental Quallty Act (CEQA) (Publlc Resources Code

Sectioh 21000, et seq. ) because it 1s an enforcement

action 14 Callfornia Code of Regulatlons 15321. A

negatlve declaratlon was prepared on Appllcatlon 24379

pursuant to 14 CCR 15070, et‘sequ, on July 7, 1978. A

'
o
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second negative declaration is unnecessary for the
Board's action in approving the time extension on the
sane project described in Application 24379

(Permt 17461) because the project will be reduced in
scope and there will be no additional environnmenta

I npacts resulting from the project.

CONCLUSI ON

There appears to be cause to revoke the permt or to
grant a time extension in this matter. The permttees
exercised due diligence in pursuing the project only
after the revocation proceedings had begun. The rea-
sons given by the permttees for not starting construc-
tion earlier were a lack of finances to pursue the
project, a death in the famly, and tenporary disabil-
ity of one of the pernittees. These reasons are not
general |y accepted as good cause for delay. 23 CCR
844. However, since the reservoir has been con-
structed, the permttees are now diligently pursuing
the project, and the permttees have agreed to stipul a-
tions to hold harm ess other water users (Sections 6.0
and 7.0), we find that it is in the public interest to
grant a time extension in this matter with conditions

i mpl ementing the stipulations'rather than to revoke the
permt and require the permttees to reapply. Mre

specifically, we conclude:



v

1. Permt 17461 should be amended to del ete point of
di versi on nunmber one and Buhman Creek as a source

of water.

2. It isinthe public interest to adjust the relative

priority of Permt 17461 and 17739.

3. It isin the public interest to dpprove the

Petition for Extensioni of Ti ne.

ORDER
|T |'S HEREBY OrRDERED that:

i. Point of diversion nunber one listed in condition 2 shall be

deleted from Permt 1i7461.

2. The unnamed stream which is also known as Bihman Creek shali

be deleted fromcondition 1 as a source of water for Permt
17 4 6 1 ;

3. Condition i6 shall be addéd to Permit 17461:

This pernit is junior, in priority to the
appropriative water rights of Clos du val Wne
Conmpany, Ltd., under Application 25561

(Permit 17739).

10.



4. Condition 8 of Permt 17461 is anmended to read as foll ows:

Sai d construction work shall be conpleted on or
before Decenber 1, 1990.

5. Condition 9 of Permt 17461 is anended to read as foll ows:

Conpl et e aBpI|cat|on of the water to the pro osed
use shall be made on or before Decenber 1, 1992.
6. The last sentence of Condition 5 of Permt 17461 is deleted

(limting diversion of water from Buhman Creek).

CERTI FI CATI ON

The undersigned, Administrative Assistant to the Board, does
hereby certify that the foregoing is a full, true, and correct
copy of an order duly and regularly adopted at a neeting of the
State Water Resources Control Board held on Decenber 15, 1988.

AYE: W Don Maughan
Darl ene E. Ruiz
Edwin H Finster
Eliseo M Samani ego
Danny Wl sh

NO: None

ABSENT: None

ABSTAI N None

Adminrstrative ASSI stant to
t he Board
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