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Division of Water Rights | . :
State Water Resources Control Board

901 "P" Street

Sacramento, California 95814

RE:

.SUBJ:

North Kern Water Storage District v. Kern Delta Water District

(Tulare County Superior Court Case # 96-172919) :
Petition to SWRCB to Revise its Declaration that the Kern River
is Fully Appropriated; Application to Appropriate from Kern

- River by City of Bakersfield

Dear Mr. Anton:

This letter of transmittal is sisbmitted on behalf of the City of Bakersfield (City)
for two purposes. 1) petition the State Water Resources Control Board (SWRCB) pursuant to
Water Code section 1205 to revise its declaration that the Kern River is fully appropriated, and

2) accept the attached Application to Appropriate from the Kern River.

: It is presently undisputed that for many decades the waters of the Kern River have
been fully appropriated. However, as discussed in detail below, the City files this petition and
application in anticipation that the Tulare County Superior Court may find, in resolving the
above-referenced lawsuit involving water appropriations from the Kern River, that significant

.o

quantities of Kern River water have beén forfeited to the State and thus are available for appro-
priation. The central issue in this lawsuit is whether Kern Delta Water District (and its ’
predecessors-in-interest) has utilized its full paper entitlement to divert water from the Kern
River. It is possible that the court will rule that a significant quantity of water has been forfeited
back to the State because of nonuse. As one of the major appropriators on the Kern River, &nd
the only municipal user pursuant to Water Code sections 106, 106.5, and 1460, the City submits
this petition and application to appropriate in anticipation that there will be unappropriated water
* available on the Kern River. - '
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BACKGROUND

The Kern River emerges from the Sierra foothills into the southern San J oaquin
Valley about four miles northeast of the City of Bakersfield. It then runs across the northern
aspect of the City, about twenty miles into the San Joaquin Valley eventually turning to the
northwest to Tulare Lake. ‘

Diversion and use of the water flowing in the Kern River began in earnest in the -
late 1860's, as various individuals began to develop the southern San Joaquin Valley for agricul-
ture. By the 1870's, substantially all of the flow of the Kern River had been applied to various
agricultural domestic or municipal uses. Competition for the pre-1914 rights to use the water of
the Kern River was fierce, triggering several important legal battles:

In 1879, Henry Miller and others representing claimed riparian interest to the
Kemn River filed a lawsuit against James B. Haggin and other individuals and entities seeking to
enjoin appropriative diversions which Miller, et al. claimed were altering the flow of the Kemn
River. The Haggin defendants were primarily ocated upstream relative to the Miller plaintiffs
and exercised appropriate rights to the water of the Kern River. The appropriative diverters
(defendants) won at trial, but in April 1886, the California Supreme Court reversed the trial court

ruling and remanded the-case for a new trial in the now famous Lux v. Haggin (1886) 69 Cal,
255, decision. - . '

In lieu of a new trial, on July 28, 1888, the parties executed an agreement, entitled
"Contract and Agreement Between Henry Miller and Others, of the First Part, and James B.
Haggin and Others, of the Second Part," ("Miller-Haggin Agreement") settling the pending
lawsuit. (Theé Millér-Haggin Agreement is recorded with the Kemn County Recorder beginning
at Book 2, Contracts and Agreements, page 40.) - _ ' .

, Among other things, the Miller-Haggin Apreermient established two points of
measurement of existing water flow on the Kern River: an upstream "First Point" and the
" downstream "Second Point." Further, the Miller-Haggin Agreement established an allocation
-regime and hierarchy for distribution of the Kern River water as befween the appropriators -
(Haggin defendants in the Lux v. Haggin lawsuit and "James B. Haggin and Others" in the .
Miller-Haggin Agreement) and the riparians (Lux plaintiffs and "Henry Miller and Others" in the
Miller-Haggin Agreement). _ : '

1/The Miller-Haggin Agreerﬁent. has been amended on several occasions.. Any reference herein to

the Miller-Haggin Agreement is meant t6 include the initial Agreement and any and all amendments
thereto,
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, The Miller-Haggin Agreement did not provide for an allocation regime or
distribution hierarchy inter se between and amongst the Haggin defendants, Following the
execution of the Miller-Flaggin Agreement, 2 dispute arose among the First Point interests as to

“how Kern River water would be allocated under the agreement. This dispute led to trial in the
matter of Farmers Canal Company v. IR, Simmons (1895) Kern County Superior Court No.
1901. The court decree in this action, commonly referred to as the "Shaw Decree," confirmed
the validity of the Miller-Haggin Agreement and established a priority for the use of waters
between parties within the First Point of diversion, - . : |

- Since 1900, the First Point rights have been allocated in accordance with the
- Shaw Decree. Among other things, the "Shaw Decres" determined the existence, date of priority

(hierarchy) and maximum rate of diversion for each of the specified individuals or entities as of
August 6, 1900, :

Througﬂ the first half of this century, most of the water rights to the Kern River
were held by private companies. However, since 1952, North Kern Water Storage District
(North Kern), and subsequently the City and Kern Delta Water District (Kern Delta), have

succeeded to essentially all the rights to divert water from the Kern River at the First Point of
diversion. . - : '

On October 29, 1964, the State Water Rights Bpard deniegl several app}iqqﬁions to -
appropriate from the Kern River because theré was ho showing that unappropriated water was
available on the Kern River. (In the Matter of Applications 9446, 9447, 10941, 11071, 11148,

11351, 13403, 13700, and 15440 of Buena Vista Water District and Others Decision 1196.) The
SWRCB subsequently declared the Kern River to be fully appropriated on or about November -

16, 1989. (In the Matter of Declaration of Fully Appropriated Stream Systems in California
Order No. WR 89-25.) ) B : :

'NORTH KERN'S ACOUISITION, DIVERSION
AND USE OF KERN RIVER WATER

r North Kern is a public entity and water storage district organized and operating
pursuant to California Water Code section 39000 et seq. North Kermn's jurisdictional boundaries
are located within Kern County.. -

On January 1, 1952, North Kern acquired certain rights to use Kern River water
pursuant to an agreement entitled "Agreement For Use of Water Rights" ("1952 Agreement").
Pursuant to the 1952 Agreement, Kern County'Iand Company, Kern County Canal and Water
Company, James Canal, Inc., Anderson Canal, Inc., Plunket Canal, Inc., Joyce Caral, Inc.,
Pioneer Canal, Inc., Lerdo Canal Company, James and Dixon Canal, Inc., and Central Canal
Company, granted to North Kern, in perpetuity and subject to the terms of the 1952 Agreement,



Edward Anton, Chief =~
-October 10, 1996
Page 4

the Shziw Decree, the .I\d'.iller-Haggin Agreement and any .and' all other limitations or restrictions
applicable by operatien of law or equity, the right to use specified amounts of water aceruing to
the water rights to Kern River water held by the above listed companies.

The 1952 Agreement did not purport to alter in any way or modify the individual
rights and priorities of allocations established under the Miller-Haggin Agreement or the Shaw -
Decree and North Kern agreed to utilize the rights it obtained under the 1952 Agreement in
compliance with the Miller-Haggin Agreement and the Shaw Decree.

CITY'S ACQUISITION, DIVERSION AND
USE OF KERN RIVER WATER .

3 The City is a municipal corporation, located in Kern County. On April 12, 1976,
City entered into a written agreement, entitled " Agreement By and Between City of Bakersfield,
City of Bakersfield Water Failities Corporation, Tenneco West, Inc., Kern Island Water

‘Company and Kern River Canal and Irrigating Company," ("Tenneco Agreement") whereby,
among other things, the City acquired certain rights to use the water of the Kern River provided
for in the Miller-Haggin Agreement and the Shaw Decree from the above companies, who were
successors in inferest to the parties to the Miller-Haggin Agreement and the Shaw Decree. The

-~ actual conveyance of the water rights which were the subject of the Tenneco Agreement

occurred on or about December 13, 1976, upon entry of the Final Judgment in Condemnation in

the matter of City of Bakersfield v. Keffi Island Water Company (1976) Kern County Superior

Court Action No. 140616. '

The City has continuously and without interruption since the date of écquisition
put to reasonable beneficial use the water and water rights to the Kern River it acquired under

the Tenneco Agreement, with the exception of the water and water rights subsequently conveyed
to Kern Delta. : ‘

KERN DELTA'S ACOUISITION, DIVERSION AND
. USE OF KERN RIVER WATER :

Kern Delta is a public entity and water district organized under and operating

_ pursuant to California Water Code section 34000 et seq. Kern Delta's boundaries are located

. within Kerni County. On June 15, 1976, the City and Kern Delta entered into a written agree-
ment, entitled "Agreement No. 76-70 Agreement For The . Sale of Kern River Water Rights and
Canals By and Between City of Bakersfield and Kern Delta Water District," ("1976 Agreement")
whereby Kern Delta acquired from the City certain assets, including certain rights to use the .
water of the Kern River arising out of the Miller-Haggin Agreement and the Shaw Decree, and
subject to other terms and conditions and pre-existing agreements as set forth in the 1976 Agree-
ment and the Tenneco Agreement. The actual conveyance of the assets which were the subject
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.of the Tenneco -Agreement and the 1976 Agreemeht occurred on or about December 13, .1976
- upon entry of the Final Judgment in Condemnation in'the matter of City of Bakersfiel Kem
Island Water Company (1976) Kern County Supenor Court Action No. 140616,

The practical effect of the 1976 Agreement, was to unmedlately pass through the

- City to Kern Delta, 2 poition of the water rights previously held by Tenneco. Based on the paper
.entitlement of Kern Delta's predecessor's, Kern Delta succeeded to the nght to use approximately
250,000 acre feet per year from the Kern River. : :

' CURRENT DISPUTE BETWEEN THE CITY
- NORTHKERN AND KERN DELTA

In 1981, a chspute arose between and among all the holders of nghts to water at
First Point, consisting of the City, North Kern and Kern'Delta. This dispute was primarily
attributable to the fact that Kern Delta had increased its diversion of Kern River water beyond
the historical level of diversion of Kern Delta's predecessofs-m-mterest ‘On paper Kern Delta
has acquired sufficient rights under the Shaw Decree to support this increased level of diversion,
however, it has been alleged that Kern Delta rights to divert are limited to a much smaller

quantity because of histoncal use practlces (e,a portmn of the paper right has been forfeited by
rionuse). ,

Since 1982, the City, North Kern and Kern Delta have executed several interim
agreements pending good faith negotiations to resolve their différences. However, the perceived
conflicted has only escalatéd and on November 21, 1995, North Kern filed the above action
against Kern Delta. (A copy of the North Kern complamt is'attached hereto as Exhibit "A")) On
June 18,1996, Kern Delta filed a cross-complaint against the City. The City will file its cross-
complaint against Kern Delta and North Kern on October 11, 1996. (A copy of Kern Delta's
cross-complaint is attached hereto as Exhibit "B". A copy of the City's cross-complamt will be
forwarded under separate cover.)

5 In summary, at issue in the lawsuit is the breadth the rights to Kern River water
Kem Delta acquired.from the City in 1976. It is possible that the court may find that Kern
Delta's purchased rights were limited by the partial forfeiture attributable to Kern Delta's
successors-in-interest. (Smith V. Hawkins (1898) 120 Cal. 86; Lindblom v. Round Valley Water
Co. (1918) 178 Cal. 450.) While on paper Kern Delta's successors-in-interest had rights to take
up to approximately 250,000 acre feet per year from the Kern River, in fact, prior to Kern Delta's

purchase these entities had forfeited. appro:omately 90,000 acre feet per year by continuous
nonuse. :

Both North Kern and the City have asserted against Kern Delta several causes of
action and theories to support this result. Even if the court finds that Kem Delta s rights are
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limited, one result may be that the 1ower-m-pnonty Shaw Decree rights simply swell to capture
this "released" water. Another possibility is that the court will find that these forfeited rights
revert back to the state for subsequent apprcpnatlon under the provisions of the Water Code.
The City anticipates that as much as 90,000 acre feet of water per year (and perhaps more) may
become available for appropriation on the Kern River as a result of this dispute between it, North

Kern and Kern Delta. The City submits this petition and appheatlon in antxcxpatlon of this
possibility. ,

Currently, this matter 1s set for tnal in October, 1997,

REVISED DECLARATION OF STATUS OF KERN RIVER

: The City acknowledges that pursuant to Water Code section 1206 and SWRCB
Order WR 89-25, the Kern River is fully appropriated and the SWRCB will not accept any
application for a permit on the Kern River. However, the City submits this petition and applica-
tion pursuant to Water Code section 1205 in antxmpatlon of the court's ruling in the above
referenced lawsuit. Should the court find that, in effect, there is water available for appropnatlon
on the Kern River, the City requests that the SWRCB immediately provide for notice and a
hearing to revise the fully appropriated status of the Kern River. (Wat. Code § 1205(c).) The
City would then expect the SWRCB to formally accept its application to appropriate forwarded
- with this correspondence and acknowledge the City's pnonty right to the unappropriated water.
" (See Wat. Code §§ 106, 106.5; 1460.)

APPROPRIATION OF AVATLABLE SURPLUS

The enclosed application requests 100,000 acre-feet to meet the City's existing
and anticipated future demand. Given projected growth patterns (population growth from
215,000 to 525,000 by the year 2030) and the City's current water supply, the proposed increased
appropriation is necessary to meet the present and future municipal needs of the City's
customers, including such uses as municipal, recreation, irrigation and groundwater replenish-
ment. The City's application is entitled to priority status. (Wat. Code § 1460. ) The City's
existing distribution facilities are sufficient to appropriate the requested water. No new
construction of any kind is necessary to accomplish the addi_tional appropriation,

Because of the present status of the Kern River, there are no current filings on the
river. Indeed, because the Kern River was essentially fully appropneted prior to 1914, most of
. the rights on the River are either riparian or pre-1914 appropriative rights.

As = municipal corporation charged with the duty to obtain an adequate whole-
some supply for its existing and. future customers, the City is responding to the anticipated
- supply needs by attemptingto become self-sufﬁment in meeting its water requirements. The
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proposed project will provide a secure and reliable water supply for the City's existing and future
water users. o

ENVIRONMENTAL CONSIDERATIONS

In the modern age of water development, virtually any use of water can trigger
environmental review. However, in this instance, the City proposes to utilize existing diversion
structures and distribution lines for all its water diversions. Since no new construction is
contemplated, and the fact that thie Kern River is currently considered fully appropriated, the -
environmental impacts associated with this application should be minor and of no consequence.

PUBLIC INTEREST

. As a municipal dorpdration, the City's entire water supply is impressed with &
public use. Moreover, the City provides water solely for municipal uses within its municipal

boundaries. As such, the use is entitled to preference under the Water Code. (Water Code
section 106.)’ ‘

As proposed by the City, the project will not impair existing uses, permitted or -

- otherwise. Available yield from the Kern River System remains as it was, however, the City
rather than Kern Delta will be the entity entitled to divert this available supply. The proposed
project will serve to' maximizé the titilization of all water available consistent with the water
policy of this state. (Allen v. California Water & Telephone Co. (1946) 29 Cal.2d 466 [176 P.2d
- 8].) Finally, because the project can be implemented without additional construction or .
additional facilities of any kind, the environmental impacts are. expected to be minimal. Accord-
ingly, the project is within the public interest. (See Wat. Code §§ 106, 106.5, 1460.)

CONCLUSION

As a municipal corporation charged with the duty to provide a safe and whole-

some reliable water supply for its customers, the City is requesting that the SWRCB miaintain
. this petition to revise the fully appropriated status of the Kern River until such time as the court

- makes its final ruling in the above referenced matter. If the court finds that there is unappro-

priated water on the Kern River, the City requests the SWRCB conduct proceedings pursuant to

Water Code section 1205(c) to. revise the status of the Kern River, Concurrently with these
proceedings, the City would then request that the SWRCB approve the City's application to
appropriated from the Kern River in its entirety. Of course, the City is willing to provide
whatever additional information the SWRCB deertis necessary to appropriately evaluate this
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petltlon and application and to assist in the environmental review process should environmental
analysis be required, :

JOTT S. SLATER
ROBERT J. SAPERSTEIN
For HATCH AND PARENT
SSS:ROB:gml
Enclosure -

cc:  Gene Bogart
* Judy Skousen

93809.1:3334.22



sckiar HWIﬂFﬂunAppﬁulbnw W [ T S WSS S RYIC V-] -
Approprizte Watorbn Cafiomia} - el Sacramenio

POE  .Satrameno,CASS8T0 (
oo [x] APPLICATION TO APPﬁaPRIATE WATER BY PERMIT
bax

- REGISTRATION OF SMALL DOMES TIC USE APPROPRIATION*

{f s form s used to mg;s(er B :mall domestis use on,
the tams app&al‘xun and “applicant* hnrem. 8 ln%lad
. lnmz:.:haﬂmean myistrabon” end Tegiant’)

Application No.

. fl.save Hank)
i, APPLICANT .
City of Bakersfield . (805 ) 326 — 3715
Nams ol applcan E be machet
Water Resources De‘pa:tlumentu, : g:”ap::golnghm :Sdmsg.w:énxmmgamge)
1000 Biena Vista Road, .’ . Bakersfield, ca 93311
: {Malling nddress) ' {Chy of town) ' {Suta) {Zip eode)
2, SOURCE ' ’
& The name of Ihe source & e polnl ofdiversion s Kern River

{Hunnamad, s1ats thal i s an unnamed stream, sprng, eic.)
tributary to Tuldre ‘Take ‘Basin

b. In a normal yeardoes the sream dry up al any point downslream from your project? YESX) NDL...J Wyes; during-
what menths is It usually dry? From o

Whal alternale sources ara avallabla 1o your project should a portion of your requesled direc! diversion season be
excluded because of a dry stream or nonavallability of water? - Ground water

3. POINTS of DIVERSION and REDIVERSION

a. The point{s) of diversion wil be in the County of Rern
bl Listalipoints pmnpmrd‘m\e distancos from saclion comer Point wilin i ! ‘ | Bass mne
erolher 4 2 llowad by Board s%ggmu [40-2cr6 Subdision) Seston gTownsmpg Range | i 5
See 3.b. attached . . Vol Rt '
114 o} in [ :
- l :
1ol WM .o |

t. Does applicant own the fand al the polnl of diversion? YESD NOCJ See 3.c. and d. attached
d. If applicant does nol own the land al polnl ol diversion, slale name and address of owner and whal sleps have been taken
fo oblain rlghx of access:

4, PURPOSE of USE, AMOUNT and SEASON

2. In the lable below, siale the purposes) for which waler s 1o bs approprialed, the quaniilies of waler for each purpose,
and the dales batween which diversions will be made. Use gallons per day 1f rale Is less ihan 0.025 cubic loo! per szcond
{approximaltely 16,000 galions per day), Pufposs must only bs *Bomestic® for reglstration of small domesiic use."
DRECTDIVERSIN ' STORAGE
PURPOSE QUANTITY SEASON OF DIVERSION- AMOUNT COLLECTION SEASON

OF USE . RATE - . : )
Inigait tie, alz.) AROUNT innky Ending dale Aere-loal nning Date | Ending date
Usigaor, Bomesie, 22) (cm;lna:l . {Aereelos! Begb. E)ay) ann Day} par anrum 3991 B (o, & Day)
gulire pordy) | POTYeaN

Municipal ) . )
Recreation ) s ' !
Irrigation ) 2,000afs See 4.a. {attached
Groundwater |) 100,000 |Jan. 1 |Dee, 31 |100,000 |Jan. 1 . 31
Replenishment) - ' . ' Groundwaker storage

TOTAL AMOUNT TOTAL AMQUNT
b. Tol combxned amounl tzkef by direcl diversion and slorage during any one year will be 3-00 000 acre-feet.

’ Nol 1o exceed 4,500 gallons per day by direc! diversion or 10 acre-feel per annum by slorage
WR1 ( 12/8B)




. a IRRIGATION: Maximum arealobeimig.  coneyearis_30,000 _ __acres.

CROP scres | | JODOFIRRIGATON CREFEET | NORMAL SEN

~piinkiees, booding, le) PERYEAR | Beginring date| Endingwais e

| Various
° " see 5. attached . i

b. DOMESTIC; Number of residences lo bg servedis . Separalely owned ? YES (°3 NO L5
’ Total number of people to be served i5 , Esimaled dafly use per personis

Total area of domestic lawns and gardens is square lesl.
incidential domestic uses are

{Galons per day)

{Dus! contro} area, numbar and kind of domesiic anmal, ste.)
¢. STOCKWATERING: Kind of stock

Maximum number_____________ Describe typs of operation:

: R (-F'aed Iot, dairy, range, alc.) .
d. RECREATIONAL: Type ol recrealion: -Fishing (3 Swimming () Boating () Other ()

e. MUNICIPAL: (Eslimaled projected use)

. WAXUMMONTH " ANNUALUSE
"YBar porieds unkl Use ik tampla Avarega dalywso | Rataofdversion | Average daily usé Acterkeol
PERICD POP, per capia (gal) el | lookporcapia) | lpercanial Toalaere-eal
Prasent 215,000
2030 ! 525,000
Month of maximum use during year Is . Month of minimum use during year is
. HMEAT CONTROL: The lotalarea lo be heal protecled is S .nel acres.
' Type ol crop protecied Is :
Rale al which waler is applied lo use is _ gpm per acre. .
Trie heal protection season will begin aboul ___ - and end aboul . L,
{pate} . {Date
g. FROSTPROTECTION: The lotal area toba frost prolecled is — nelacms
Typs of crop prolected Is
Ralg al whichwater Is applied o usels . gpm per acre, ,
The Irost protection season wil begin about : _and end aboul _
{Daig) {Datg}
-h. INDUSTRIAL: Type of Induslry is i
Basls for datermination of amount of waler needed Is
I MINING: The name of the claim Is i i . Palented Unba\enled[]
The nature of tha mine Is . . Mineral lo be mined is
_Type of milling or processing is
Aller use, the water will be distharged inlo _
. (Nama of sveam)
Cin 114 of 1/4 of Section IS S - T B.& M
{40-acre subdivisien) . N )

J. POWER: The lotal fall lo be ublized s feet. The maximum amount of waler lo be used through the penstock
o cublcleat par second, The maximum heofetical horsepower capable of being generaled by the
warks I -, Electrical capaclly is kilowatis al o efficiency.

{CubicTs8! per sacand x fall +- 8.8) {Hp x 0.746 ¥ alicency)
Aherusa, the waler will.bs discharged Inle .
. . . {Hama ol steam) .
N 1Mol VéolSecton T R, B&M FERCNo
. (d0-acre sutdmsion)

k. FISH AND WILDLIFE PRESEHVM.'IDN ANDIOR ENHANCEMENT:  YESTTI NOTTJ 1l yes, fist specific species
and habitat type lQal will be preserved or enhanced inllem 17 qr Environmental ln!orm;lion Iorm WR 1-2.

. OTHER: Describe use: ' . Basis lor determination of amoun! of waler needéd Is




4, LoBS APPICET OWN TE [IT WIRI W W D2 USBLIE 11 L 19 Wkt 10 b s e e e

{Alljoint owners should include their name o eanls and sign the application.) A
If applicant does ol own land where the wal. _ used, give name and address of ownar and stale whal ar
have beer made with the owner, -

The water will be used in the San Joaguin Valley portion of Kern County.

b, . F IRRIGATED
et scoron | Townswp | Ravee | - REEE, e Py
i of i’
ol 17 1
thiol . "
.ol 1 ) . : R
Vi ol 1 ;
1Kol 17

(i area is unsurveyed, slate the locaition as il fines of the public land survey were projecied, or conlact the Division ol
Water Righis. If space does not penmil listing 2ll 40-acre bracts, Include on another s 2et or siale seclions, ownships
" and ranges, and show detail enmap.) ’ ' .

7 DINERSIONWORKS  see 7. attached.

a. Divérsionwll be by gravity by means of existing diversion dams described in 3 .b.
‘ {Dam, Fipa in unotsiructed channal, pips hiough dam, siphon, woir, paie, eic.)

b. Diversion wil be by pumping lrom : . Pump discharge rale __ Horsepower
{Sump, ofisal wall, channsl, resarvor, k) {els of gpa)
“c. Conduil Irom diversion poini lo first faleral or lo oﬁslream'sloragé g5ervoir:
CONDUIT MATERIAL CROSS SECTIONAL DIMENSION | 1engmy | TOTALLIFTOREALL | capACTTY
. [Pipaor pe of pipa or channs! finin Pipe diametar or diich depth - i
tgha%anel)' ((;x)::'x::als ﬁg«epe § buriad of rgl}) ‘nm log";nd bonom widtg) {Foen Feal Peore | {Estmate}

i
ie

Existing Facilities

d. Slu}age reservoirs: {For underground slofage, complele Supplement 1 to WR1, available up‘on request.)

_ DAM - RESERVOIR |
; Vot height : Frosbosrd | Approximate i e |
”?:‘;;,';{,‘;"’;?Eﬁ;"’ Irom downs\,r%am Consbuciion Damlengih | Dam height :grlace wea AP;’;;‘Q; t w}f\’;r‘?:;\
! 1 ‘weolsiopald matorial () sbova spﬂgmy whenfl | oeiony m .
spiltvay lovel (i) erest (1) lacres)
Existing Hacilities ‘ \

e OUUei pipe: (For slorage reservolrs having a capacity ol 10 acre-feet or more.) A

Diametar of Longh o i FALL .+ HEAD * Estimaied storape
ouln! pipe pulal pipa [Vertic! distance betwaen entrance {Verica) dbtunce from _s[immy ] below outiel pipe
{nches) () und axit of outel Hipa inlesl) pubel pipa In resarvoir in loel) sniranca {dead storage)

Existing Fa¢ilities

v | | | \\
| ' |
' \

"I lwalerwil be stored and the reservolris not al the polnt of diversion, the maximur rale of diversion lo olfsiream
storage will be ¢ls. Diversion io ofistream storage willbe made by: [TiPumping ) Gravity

5. COMPLETION SCHEDULE ~ See B. attached. C

& Yearworkwilslan __"Existing” . b, Yearworkwil be completed
¢. Yearwaterwil be used to the Iull extent inlended _ 2010  dl cox_’np\e\ed, y2ar ol first use

2000°




8, GENERAL ) _ W :

&. Name of the pas! offis most used by thos..... , near the proposed point of diversian Is Bakersfiel
b. Does any part of e place of use comprise a subdivision on file wilh the State Depariment ol Real Estale? YES T NOEZ
If yes, stale nams of the subdivislan ' :
* 1t na, Is subdivislon of thess lands conlemplated? YESTT  NOTXD
fsit planned lo individually meler each senvice connection? YESCT)  NOLXD If yes, When?

¢. List tha names and addresses of diverters of water from the source of supply downsiream from [he propesed poin! of
dversion: Buena Vista Water Storage District, Hacienda Water District,

Tulare Lake Basin Water Storage District.

d. Is the source used for navigation, imludingusé by bleasure boats, lor a significan! part of each year al the point ol
diversion, or does Ihe saures substantially conbribute to 2 walerway which is used for navigation, including use by plsasure '
boals? YES (T NOECJ  Ityes, explain:

10, EXISTING WATER RIGHT

Do you claim an existing right for the use of al or part of Ihe waler-sought by this applicaion? YES{J NO[J
Il yes, complele lable below: : '

Mature of Right ) Year of Purposs of use made In recant years Season. Soure Locahon of
{rpasian, appropriaiive, growrchwatar) | First Use intluding ameunt, il known of Usa s - Pomt of Diversion
Pre~1914 - 1870 | Irrigation A1l Yr| Kern River
appropriatior _
@ﬁﬁwlg%ar 1961 Manicipal ALl ¥r/] Groundwaten Basin

11, AUTHORIZED AGENT (Optional)

With respect to [ all matters conceming this waler right applicalion (T those maiers designaled as follows:

Scott S. Slater and Robert J. Saperstei?.
of Hatch and Parent on behalf of the BOS) 963-7000
(Namsofagent} City of Ba,_kersfield (Telaphons number of apent betweer 8 2. m. and 5p. m.)

21 E, Carrillo St., Santa Barbara, CA 93101 .
- {Mafiing address) {City or town) . {Stata) - {Zip code}

is authorized lo act onmy behall as my agent,

12, SIGNATURE OF APPLICANT

1 (we) dediare under panalty ol parury hat the above is true and carrect 1o the best of my (our) knowledge and beliel.
Daled_ October 10, 1996, at Santa. Barhara , Calilornia

Ms.(82 //ZZ
Miss, Mrs?: ‘

. , . /77 (signawre ol applicant) \
(tnhere'asmore xhannna'owne}ral\hapm)ec‘, i . Scott S. Slater, Robert J. Saperstein
please indicale Ihelr relaionship.} of Hatch and Parent, on behalf of the City -

. Ms. Mr. - of Bakersfield
Miss. Mrs. < '

{Signaturs of applicant)

Addilional Inlormation needed lor preparaion of this applicalion may be found in the Instruction Booklel eniied "HOW TO
FILE AN APPLICATION 70 APPROPRIATE WATER IN CALIFORNIA", If there is insufiiclent space Jor answers in {his
form, altach exra sheels, Please cress-referenca all remarks to the numbered llem of the application lo which they may
“refer. Send original application and ons copy lo the STATE WATER RESOURGES CONTROL BOARD, DIVISION OF.
" WATER RIGHTS, P. O, Box 2000, Satramenlo, CA 85810, with $100 minimum filing fee.

' NOTE: : _ _ |
It ihis appiication is approved lor a:permit,  minimum permit fee of $100 will be require belore the permil is Issued.
There is no addilional fee lor regisiration of small domeslic use.



SECTION(S) W

. RANGE . BE
NORTH
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i :
i
1
i
1
|
1
S
S .
QB o2 3000 4000 - 5000 FEET
0 G 12 Mi : 34 M ' 1 MILE
- : i ]

- (1) Show localion of the siream or Spring, and give name,

. {2) Locate anq'describe the point of diversion {t e. the paint at which waler Is 1o be taken from the siream
or spring) In the Iollowing way: Begln a the most convenient known comer of the public land survey, such
as a secllon or quarter seclion comer (I an unsurveyad land more than two miles from a section comer,
bagin at a mark or some natural object or parmanant monument that can be readily found and recognized)
and measure direclly norh or south untll opposlie the polnt which ) Is desired 1o jocale; then measure

direclly sas! or west 1o he deslred paint. Show these distances in figures on the map at shown in the
Instrustions. '

{3) Show localion of the main diich o pipgling from the point of diverslen,
{4) Indicate clearly the proposed placa of use of the water,

14, SUPPLEMENTAL iNFORMATION

* & Wyou are applying for-a permil, Environmental Information form WR1-2 should be campleied and attached lo
this form, . : :

: ’ - Y : .
b. Il you are reglsiering a small domastic use, Fish and Game Information lom WR1-3 should be compleled
and attached 1o Ihis form.

¢. I you are applying for underground storage, Supplement 1 1o WR 1 {available upon requesl) should be tompleled
and atiached o hls form, . .
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3. Points of Diversio

b. . . .
Coordinate Distances’ ' ' ‘ . Base and
Name , irom Section Corner Point is Within - Section Township Range Meridian -
Lake Isabella 1400 feet east & 200 fi. S.E. 1/4 of S.W. 1/4 19 268, 33E. M.D.
. ' north of S.W. Cor. Sec. 18. : .
Hart Park 300 ft. east & 1100 ft. S.W. 1/4 of S.W. 14 . 31 28S. 29E. M.D.
north of 8.W. Cor. Sec. 31. I : '
Lake Ming 100 ft. west & 300 ft. S.E. 1/4 of 8.E. 1/4 33 288, 20E. - M.D.
‘ north of S.E. Cor. Sec. 33, -
Beardsley Weir 2100 fi. cast & 500 ft. ° N.E. 1/4 of NW. 1/4 10 288, 2BE.  M.D.
‘ ‘ south of NW. Cor. Sec. 10. . .
Rocky Point Weir 2500 ft, east & 2050 ft. ~ N.E. 1/4 of S.W. 1/4 8 . 28s. 28E. M.D.
B "~ north of S.\W. Cor: Sec. &, ’ )
Calloway River Weir 1700 fi. west & 600 f. SW.1/40fSE.1/4 13 288,  27E.  MD.
“north of S.E. Cor. Sec. 13. .

* Kemn River Canal 350 ft. east & 1900 ft. S.W. 14 of NW. 1/4 33 288, 27E.  MD.
Diversion Weir south of N.W. Cor. Seoc. 33. D
Bellevue Weir . 400 ft. west & 400 ft. N.E. 1/4 of N.E. 1/4 1. 308. 26E. M.D.

: sputh of N.E. Cor. Sec. 1. ‘

- Kern River 900 ft. west & 2700 ft. 'SE.1/40fN.E.1/4 9 308. 26E. M.D.

(2800-acre) . north of S.E. Cor. Sec. 8. '

Spreading Weir

c. and d. City either owns the land at the point of diversion or has legal access to the point of diversion.
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SUPPLEMENT. OF APPLICATION TO APPROPRIATE g
~ BY THE CITY OF BAKERSFIELD

4.2. - Purpose of Use, Amount and Season

All use historically and currently is for irrigation and replenishment and storage inthe
underlying groundwater basin of the San Joaquin Valley portion of Kern County for subsequent
extraction and use. Diversion rates for such uses can be as much as 2,000 cubic feet per second
(cfs), and 100,000 acre-feet per year, including storage in Lake Isabella. The diversion season is
from January 1 through December 31. Storage at Lake Isabella can be as much as 570,000 acre-
fest. The storage season is January 1 through December 31, although periddic releases are made
to reduce stored water to provide storage space for flood control purposes in Lake Isabella.

However, future uses of such water will include municipal, mdustnal domestic and other uses
by the City of Bakersfield.

5. T ustiﬁcatibn of Amount

The City of Bakersfield has entered into long-term agreements to annually supply a basic
- quantity of 70,000 acre-feet of irrigation water to.four agricultural water districts -- North Kern
Water Storage District, Cawelo Water District, Kern-Tulare Water District and Rag Gulch Water
District. The City is also the successor to a long-term agreement to supply an average of at lest.
~ 10,000 acre-feet per year to the Rosedale-Rio Bravo Water Storage District which spreads the

water for groundwater replemshment and subsequently recovers for irrigation through wells in
the district. : ‘

In addition, each of the above five districts has rights through their agreeients to
purchase additional water from the City when available. Also, the James-Pioneer Improvement
District of the North Kern Water Storage District has rights under an agreement with the Clty to
purchase irrigation or replenishment water when available.

The C1ty is also the successor to agreements with Kern County to supply water to Hart
Park and Lake Ming. -

7. ' Diversion Works

See the map zittached. (The map is a reproduction of Plate 5 in Volume I of the
September 29, 1975 Final Environmental Impact Report showing the canal system acquired by
the City of Bakersfield from Tenneco West, on file with the applicant.)

~ 8 - Completion Schedule
| All facilities Were completed and in operation long before the City of Bakersfield .

- acquired the water rights and property from Tenneco West, Inc. in- December 1976, and most of
- the facilities have been in operation for more than 100 years.



: . ( 4
One improvement was completed more recently to enhance and formalize the long
historic practice of spreading water for groundwater replenishment at the City's 2,800-acre water
spreading facility astride the Kern River betwe:n Renfro Road and Interstate Hl. hway 5. This is
described in the two volumes of the Draft Environmental Impact Report dated February 10,
1983, and Comments and Responsés to Draft Environmental Impact Report dated August 9,
1983, copies of whmh are on file with the apphcant

94206,1:3334.22
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-~ STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
DIVISION OF WATER RIGHTS ‘
. 901 P Street, Sacramento
P. 0. Box 2000, Sacramento, CA 95812-2000

~ APPLICATION TO APPROPRIATE WATER BY PERMIT
‘ . ENVIROWMENTAL INFORMATION

(THIS IS NOT'A CEQA DOCUMENT)

. APPLICATION NO.
' ‘ (Teave blank)

The following information will aid in the environmental review. of your -
apg11cation as required by the California Environmental Quality Act (CEQA). "IN -

" ORDER FOR YOUR APPLICATION TO.BE ACCEPTED AS COMPLETE, ANSWERS TO THE QUESTIONS
LISTED BELOW MUST BE COMPLETED TO THE BEST OF YOUR ABILITY.. Failure to answer all
questions may result in your application being returned to you, causing delays
in processing. If you need more space, attach additional sheets. Additional
information may be  required from you to amplify further' or clarify the
information requested in this form. '

PROJECT DESCRIPTION

.1. Provide a description of your project, 1nq1uding but'not Timited to type of .
construction activity, structures existing or to be built, area to be graded
or excavated and .project operation, including how the water will be used.

. The City of Bakersfield's existing project -stores water in Lake Isabella,

’ wh:.ch water is subsequently released and diverted at various locations

identified in Attachment 3.b. of WRL for delivery to irrigation areas or |

groundwater storage in the San Joaquin Valley portion of Kern County. The

current applica'tion is to appropriate water to supplerhent the existing Kern '

. River _sﬁpply’ to the City's existing project.

WR 1-2 (3798



public agency, A be preparing the envird -1 document for your
project: o o o ‘ - :
' If necessary, the City of Bakersfield will prepare the

envirormental documents for the project.

Note: When completed, please -submit a copy of the final environmental
document (including notice of determination) or notice of exemption to the
State’ Water Resources Control Board. Processing of your water right

application cannot proceed until such documents are submitted.

Will your project, during construction or operation,’ generate waste or
wastewater containing such-things as sewage, industrial chemicals, metals,or
agricultural chem1qa1s,'or cause erosion, turbidity or sedimentation? Mo

If so, explain:

If you,answered yes or you are unsure of your answer, contact. your local
Regional Water Quality Control Board for the following information (See
attachment for address and telephone number): o

Will a waste discharge permit be required for your project? _No
- Person contacted ___ Date of contact
What method of treatment and disposal will be used? _ None

. - Have any archeological reports been prepared on this project, or will you be

| preparing an archeological report to satisfy another public agency?

Do you know of any archeological or historic sites located within the

general project area? If so, explain:




- EIS

Literature sourc ayer, K.E., and'W.F. Laude i , Jr., (eds). 1988. A,
Guide to Wildlife-..apitats of California. California Department of Forestry
and Fire Protection, Sacramento. 166 PP. (Note: You may view a copy of
this document at our public counter at the address given at the top of this
form or you may purchase a copy by calling the California Department of Fish
and Game, Wildlife Habitat Relationships (WHR) Program, at 916/653-7203)

Pbovide below an estimate of the type, number, and size (trunk/sten diameter

‘at chest height) of trees and large shrubs that are planned to be removed or

destroyed due to construction and operation of your project. Consider all
aspects of your project, including diversion structures, water distribution
and use facilities, and changes in the places of use-due to additional water .
development. S : _

‘

H AND WILDLIFE CONCERNS

'10..

Identify the typical species of fish which occur in the soﬁrce(s) from
which you propose to divert water and discuss whether or not any of these
Tish species or their habitat has been or would be affected by your project -

(Note: See footnote denoted by * under Question 11 below):




CERTIFICATION o o

I hereby certify that the statements I have furnished above and in the attached
exhibits are complete to the best of my ability, and that the farts, statements,
‘and information preseénted are true and correct to the 1701’ y knowledge.

Date .October 10, 1996 Signature .- S Al : |

B Scott 8. Slatey,/ Robert J. Saperstein
for Hatch and Parent;, on behalf of the
City of Bakersfield : :



MIVISION OF WATER RIGHTS T
221 P Btreot, Sacramento . .
P Q. wm. Sacramantn, CA B5810

UNDERGROUND STORAGE SUPPLEMENT
o APPLICATION TO APPROPRIATE YWATER BY BERIMIT

1. Stals amount of watar k be diveried o undafgromd stonge from eech point of dlversm In Hem ab of form WRI.-

. & Maximum Rate ol ciivarsion (1) cé .___,L_Q_m%) Spreading Ln niver bed upstream
b. Maximum Annuat Amount (1) (2) acre-igal '06 Kern River (g 500 ame) ép,wa_d.

2. Describa any warks ueadlau'«vertwalerloattslream spmading gtnmdsarirqechanweﬁsmhdenhﬁadlnhem 7 of form WR1, A1G Weln and
See 3. b, affanhzd Lo WR-1 diversion fo spreading grounds at
' : “Kern Rivern (7,800 ache] wein. -

d. Desoribe spraamng grounds endidentify its babun and numbsr of asres or location of mstraam and dawnstmam limits § enstream.
S ee. § attached Zo WR- ]

- 4, Egata depth in gromdwalar 1able In q:reai lfds émmecﬁa.la vicinlty: SE : Nw
. feat balow ground on 187~ _measured at a painl lbeated within the 1/4 of 14 ol
T R - R )
5. Glve any Hslorie maximum and or minimum depths to n?e cy'uundwater @ble Inthe area, 1992
tion Eu hMaxmum 8 . teal balow ground surlaes an: {date)
Lazation Minlmum __lestbzbwground surfaceon 76835 . {dale)

8. Destribs propas peration,  S2€ Envwomnem‘,a,ﬂ Impact Report, February 10, 1983
' nepofut SCH BZOQng 305 "1 ,800 Ac/ws Groundwater Kechalige racu,u:y Coy Uy baktetspleld..

7. Depiba losafion, capadtyandlealuras of proposed prefreatment fadlities and/or infection wells, DQ/-\"/WVLQ basin at
headworks, No other Treatment at this L£ime.

8. Reletanea any availabla angmaarlng repcns studies or data on ths aquller invaived. _See Envitonmental Impact Reponrt,
Feb/z.ua/zy 10,1983 "2, 800 Acres Ghoundwater’ Recha/Lge, Fac,d,oty“ City of Bakers Meld

8, Deseribe underground reservelr and aittach & map or sketch of lis lecation. S22 No. 8 above.

. 10, Stzte esﬁmatad slorage capacity of undarground resarvolr. 2,000,000 acre-feet

11. Describe exlsung use of the underground sterage resarvair and any pmpassd charg Inls usg: SIOMQ e and retrieval

of Ketn River,. Federal CVP and CAL SWP waten fon municipal, Lndw.»ma,&
recheation and uigation use.,

- 12. Dasarlbe the propasad method and boeation of measwement of water placed inlo and withdrawn from undergrourd storage
Spreading and percolation measured by 24-houn recorder operation of groviity -
flow measuring sthuctunres, verified With Loutine siieam §Low metferning
Zechniques. WALhdrawals by Zunbine well pumping through propellen on furbine
Lype mefers, verified by OPE hatings and mefer Lfestfing.

Supplement 1 Io WR 1 (12/88)



HATCH AND PARENT

1} East Carrillo Styes(
Sanla Barbara, CA 93101

Vv M 9 A L R W N~

38 SR BNV REEBES s 3560 F 8825

COLIN L. PEARCE (State Bar No. 137252)

FILED

. TULARE COUNTY
HATCH AND PARENT ' SUPERIOR COURT
21 East Carrillo Street : .
Santa Barbara, CA 93101-2782 ‘ MAY 2 6 1899
Telephone: (805) 963-7000 _ "
Facsimile: (805) 965-4333 ' 3 Clet

ALAN D, DANIEL (State Bar No. 81754) By:
CITY ATTORNEYS OFFICE

City of Bakersfield

1501 Truxtun

Bakersfield, California 93301

Telephone: (805) 326-3721

Facsimile: (305) 325-9162

Attorneys for Cross-Defendant/Cross-Complainant
CITY OF BAKERSFIELD

- SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF TULARE

NORTH KERN WATER STORAGE
ld).ISTRICT, a California water storage
istrict,

CASE NO. 96-172919

NOTICE OF ENTRY OF J UDGNENT
Plaintiff,

Vs.

California water district,
and DOES 1-3000,

-Defend ants,

|| AND RELATED CROSS-ACTIONS.

)
)
)
)
)
)
)
KERNDELTA WATER DISTRICT,2 )
)
)
)
)
)
)
)
)

TO ALL PARTIES AND TO THEIR COUNSEL OF RECORD: |
'PLEASE TAKE NOTICE that judgment in the above entitled action was entersd on
May 13, 1999 in accordance with the attached Judgment and Statement of Decision.
a |
"

S8 202719 v 1:03334.0022 -1= NOTICE OF ENTRY OF JUDGMENT




HATCH AND PARENT

21 East Carllo Strees

Santa Barhays, CA 93101
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{

DATED: MayJ(), 1995

$B 202719 v 1:03334.0022

HATCH AND PARENT

e I

By: COLIN L. PEARCE
Attorneys for Cross-Defendant/
Cross-Complainant CITY OF BAKERSFIELD

-2~ NOTICE OF ENTRY OF JUDGMENT




HATCH AND PARENT

21 East Camillo Steeed
Sanla Parbara, CA 93101
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17
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24

25 |

26

27 .

28

PROOF OF SERVICE

I am a resident of the State of California, over the age of 18 years, and not a party to the
within action, My business address is HATCH AND PAR.E%N’:F, 2] East Carrillo Street, Santa
Barbara, California 93101. On-April 7, 1999, I served the within document:

NOTICE OF ENTRY OF JUDGMENT

by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.-m.

X by placing the document listed above in a sealed envelope with postage thereon fully

- prepaid, in the United States mail at Santa Barbara, California addressed as set forth -
below. _

by causing personal delivery by Federal Express of the document listed abovs to the
person at the address set forth below.,

by personally delivering the document listed ahove to the person at the address get
forth below.

SEE ATTACHED LIST

I am readily familiar with the firm's practice of collection and processing correspondence for
mailing. Under that practice it would be deposited with the U.8. Postal Service on that same day

of the party served, service is presumed ipvalid if postal cancellation date or postage meter date
1s more than one day after date of deposit for mailing in affidavit.

X (State) 1 declare under penalty of perjury under the laws of the State of California that
the above is true and correct,

Executed on April 7, 1999, at Santa Barbara, California.

. %y/ﬂy

Pamela S. Monroe

SB 202718 v 1:03334.0022 NOTICE OF ENTRY OF JUDGMENT




HATCH AND PARENT

21 Ensl Carrillo Streel
Saata Barbara, CA 93101
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Alan Daniel, Esq.

City Attorneys Office
City of Bakersfield
1501 Troxtun
Bakersfield, CA 93301

Gene McMurtrey, Esq.
McMurtrey and Hartsock
2001 22nd Street, Sujte 100
Bakersfield, CA 93301

William Smiland
Theodore Chester
Smiland & Khachigian
601 West 5th Street
Los Angeles, CA 90071

Lloyd Hinkelman , .
Kronick, Moskovitz, Tiedemann & Girard
400 Capito] Mall, 27th Floor

Sacramento, CA 95814-4417 -

Ernest Conant, Esq.

Scott Kuney, Esq.

Young, Wooldridge

1800 30th Street, 4th Floor
Bakersfield, CA 93301

Daniel Dooley, Esq.
Dooley & Herr

100 Willow Plaza, Ste. 300
Visalia, CA 9329]

| Gregory K. Wilkinson

Arthur L. Littleworth
Best, Best & Krieger

P. 0. Box 1028 -
Riverside, CA 92502-1028
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" FILED
UNTY
&%@%Eo%%oum
" MAY 13 1999

By: Q\,\F‘\:—Yﬁm

SUPERIOR COURT OF THE STATE OF CALTFORNIA
FOR THE COUNTY OF TULARE

NORTH KERN WATER S TORAGE.
DISTRICT, = Cahfnrma waler storage
distri ot

) CASE NO. 96-172919
)

) JUDGMENT

) .

Plaintiff,. %

Vs, %

KERN DELTA. WA’I’ER DISTRICT a )

California water district, - v )

and DOES 1-3000, )

)

)

)

)

)

)

Defendants.

AND RELATED CROSS-ACTIONS

Phase One of the above captioned action came on regularly for trial on July 20, 1998 in
Department 6 of the above entitled court, the Honorable Kenneth E. Conn, J udge Presiding,

without a jury, and was tried from July 20, 1998 to November 25, 1998.

The court, having heard and considered testimony, documentary evidence and the .

| arsuments of counsel, the matter having been submitted for decision, and the court having issued

its statemnent of decision:

SB 202714 v 1:03334,0022 1 JUDGMENT
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IT IS ORDERED, ADJUDGED AND DECREED that judgment on the amended
complaint of plaintiff/cross-defendant/cross-complainant North Ke;'n ‘Water Storage District
(“Norch Kern”), the cross-complaint of defendant/cross-complainant Kern Délta Water District
(“Kem Delta™), the cross-complaint of cross-defendam/cfoés-complainant City of Bakersfield
(“City™), the cross-complaint of North Kerm and the affirmative defenses and answers of Kern
Delta, City and North Kern is hereby rendered s set forth in the attached Statement of Decisiomn,
which Statement of Decision is incorporated herein by this reference and made a part of this

Judgment,
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that no party to this

-action is deemed a prevailing party for the purpose of awarding costs or attorneys’ fees.

Accbrdingly, each party shall bear its own, costs and attorneys’ fees.

DATED: May /:5;, 1999 A 7T 4
; THE HONORABLE KENNETH E. CONN
JUDGE OF THE SUPERIOR COURT
SB 202714 v 1:09334.0022 2

JUDGMENT
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Tiedeman & Girard and James A Worth of McMurtrey and Hartsock appesared as counse] for

| Stephanie C, Osler of Hatch end Parent appeared as counsel for cross-defen

FILED
TULARE COUNTY
SUPERIGR COURT

MAR 3 1 1999

\} [

SUPERIOR COURT QF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF TULARE '
North Kern Water Storage District, CASE NO. 96-175919

STATEMEN CISION

Plaintiff,

V.
Kem Delta Water District, et al.

‘ Defendant(s).
And Related Cross-Actions

)
)
g
)
)
)
)
)
)
)
)

Phasé One of the above entitled case came regularly on for tral.on Tuly 20, 1998 in .
Department 6 of the aliove entitled court, the Honorable Kenneth E. Conn, Judge Presiding, without
@ jury and was tied from July 20, 1998 to November 25, 1993, |

Scott K. Kuney and Steven M. Torgiani of the 'Law Offices of ‘Young Wooldridge and
Gregory K. Wilkinson of Bést, Best and Krieger a'ppea.red as counsel for plaintiff/cross-
defendént/cross-complainant North Kern Water Storage ‘D:istric‘t (“North Kern™); Paul A. Vortmann
of Hurlbutt, Clevenger, Long, Vortmany & Rauber, L_l;oyd Hinkelman of Kronick, Moskovitz,

défandant/cross-compl;inant Kern Delta Water District ("Kemn Delta") : Colin L. Pea:ce and

danr/cross—complainam
City of Bakersfield (“City™).
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being fully advised, issues the following statement of decision pursuant to California Rule of

Court 232.5:

INTRODUCTION

The Kern River is a natural watercourss ori ginating in the Sierra Nevada range in Central

California. It drains the second largest walershed in the state. The river emeges from ths

foothills and discharges into the southern San J oaquin Valley a few miles northeast of

Bakersfield. It then flows to the southwest through the city to a point about 20 miles distant

. where in wet years it tums northwest and flows toward Tulare Lake,

Of all the major rivers of California, the Kem is the most variable from year to, year .
ranging from less than 200,000 acre fest of water to mare thao 2,500,000 acre feet in the 103
years since 1894, The a?emge annual river flow is over 700,000 acre fest.

‘ Beginning in the 1860‘5, water of the Kern River began to be diverted for agricultural and
domestic uses. As competing demands fof water increesed, disputes over the right to use the
river water npened into htlg;amn cuhnmatmg iz the notable decision of Lux v, Haggg 1 in 1886.

In order to 1esolve disputes and avoid a retrial of certain issues as directed by the court, |
most of the disputants on the river entered into a contract known thereafier as the M’J.ller~Haggm
Agreement which apportioned the rights to the flow of the Hver between the upstream users'and
the downstream users.

The agreement established two physmal structures designed to implement and record the

allocation of water: a measuring device located upstream about where the river left the bluffs,

known as the first point of tneasurement, and a device about twenty miles downstream almost at

the location where the river veers northeast, known as the second point of measurement
Those Who held the upstream rights became known as the first point interests and are the
predecessors to the parties of this action.
Some few years after Lux v. Haggin, litigation commenced among the first point interests
to determine their respective water rights, ending in the tral court decision in Farmers Canal Co,
§z_r_gmons forever after known as the “Shaw Decres.”

The Shaw Decree of 1500 adjudicated the rights of the parties and established & priority of
- -
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rights in terms of feet per second of river flow.
The name, date of priority and maximum rate of diversion of the existing water rights-
administered by each of the parties as of the date of this statement is as follows:
CITY OF BAKERSFIELD: o
Kem River Conduit | | (As stated in the January 1, 1964
zmendmcnt_ to the Miller-Haggin

| _ Agreemem;) _ |
Castro : , - About1870 | 20Cfs
South Fork ' Ja;;uary 1, 1870 10.5 Cfs
Beardsley (1%) (70%) December 2, 1373 60 Cfs
Wilson 4 . August 15,1874 " 10Cfs
McCord (49%) March 20, 1875 | 100 Cfs
Calloway (20%) May 4,' 1875 | 850 Cfs
Railroad (20%) August 7, 1876 , 200 Cfs
Beardsley (2%) (70%) | 1882 | 240 Cfs
KERN DELTA WATER DISTRICT:
Kern Island (1) C Japuary 1, 1870 300 ¢t
Buena Vista (1% Tuly 15, 1870 . 80 Cfs
Stine December 15, 1872 150 Cfs
Farmezs | April 20, 1873 150 Cfs
Buena Vista (21 October 7, i878 | - 90 Cfs
KemIsland ) 1888 | . 56Cfs
NORTH KERN WATER STORAGE DISTRICT: |
James (1%) ~ October 15, 1871 120 Cfs
Anderson (1%) | October 9, 1872 | 20 Cfs
Meacham | April 15,1873 30 Cfs
Plunkett , June 1, 1873 40k
Joyes . Tune2, 1873 | 400k

. - 5 : :
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Johnson June 2, 1873 40 Cfs
Pioneer (1%) August 1, 1873 130 Cfis
Beardsley (1) (30%) " December 2, 1873 60 Cfs
Anderson (2") . March 1874 10 Cfs

| James & Dixon June 1, 1874 40 Cfs
McCaffrey October 31, 1874 26 Cfs

- McCord (51%) March 20, 1875 100 Cfy
Calloway (80%) May 4, 1875 850 Cfs
Railroad (30%) August 7, 1876 200 Cfs
James (2™) October 7, 1878 | 180 Cfs
Pianeer (2") October 7, 1878 ' .- 170 Cfs
Beardsley (2) (30%) 1882 . . 240 Cfs

These water rights have come to be known as “theoreﬁcal”t or '.“pa‘p'er” entitlements,

Over the years a practice developed whereby the owner of a water right having no current
demand or desire to divert and use the ful] entitlernent of water would permit the water not d1verbed
1o remain in the river for dlverswn and use by junior rights, This water not diverted became known
as “release water” or water released to the river.

During the period from 1954-1976, the predecessors in interest to Kem Delta Water District

Kerm Delta) released on average 87,000 acre feet of water to the river each year. Durmg the same

penod North Kern Water Storage District (North Kern) diverted and beneficially used on average

about 66,000 acre feet of reléase water per year of w uch about 63,000 acre feet had its source in

water released by Kemn Delta’s _predecessors.

In 1976, Kern Delta acquircd its current watcr rights by means of a purchase from the City -

of Bakersﬁeld (City) onan*® as is” basis. Since that date, Kern Delta has comsistently diverted and

used Kem River water in greater amounts than that diverted and used by its predecessors,

Centml to any understanding of the administration of the Kern River is the cancept of “the

law of the river.” This refers to the body of decrees, agreements, customs and practices that came

into existence at a time in the late 1890's and early years of the 20th century when the water righfs

-4.
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of the first point interests were under the oWnership or control of the Kemn County Land Company

or its subsidiaries.

An intricate system of daily, monthly and yaa:]y records of river flow and diversions were

. dzhgently kept by the company. The records were continued to be faithfully kept in basically the

same format by its successors, Tenneco West, and ultimately by the City. The river flow and the |

diversions of water accruing to each tight is still recorded each day, albeitina computerized format,
" No party has challenged the accuracy of the river flow and di#ersion records.

Also important to note is the cooperation and consent among the first point holders of the

various water rights as to th.e' utilization bf release water by the various rights aécording to their

respective priorities, all without any formalized prior commumcauon or acknowledgment or transfer

, agreements It is entirely a permissive system administered under the law of the river.

. The discnssion that follows sets forth the court’s more specific findings regarding the issues
advanced by the parties.

*+ TheNature of the Water Rights Fleld By Kern Delta and Other First Point Interests

The court is persuédcd by the evidence that the water rights acquired by the predecessors of

Kem Delta Water District were appropriative in nature. Although the South Fork of the Kem River

WS a primary water course of the fiver in the 1850's and carly 18605’s, the floods of 1861- 1862 and

1867-1868 changed the natural ﬂow of the river to the west, first into Old River and then into the

present location of the Kem River,

The findings of Judge

Lucxan Shawin F atmers Canai Company v. Simmons confitued tha

by 1868 the South Fort had ceased to be o natural water course. The pames to the present action are

collaterally estopped from contending otherwise. Even though South Fork was maintaiged as a |

|| means of diverting and carrying water to many of the Kem Island water users, this was by no means

a riparian use because the lands were not abutting a natu:al water course.

The court.does not find persuasive the theory that certain of the water nghts of first point

interests, chiefly the Kem Island right, acquired the status of “contractual water nghts” either by

reason of the 1870 agreement between Kem Island Irrigating Canal Company and the land holders

in Swampland District 111, or the Mlllcr-Haggm agreement of 1888,

-5
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First, it is questionable whether there is, in law, such a thing as a “contractual water right ”
Certainly a water right, whether appropriative, riparian, or prescriptive, may be the subject of a
legally enforceable agreement like a myriad of_ other rights, obligations, goods, lands or services, but
this does not adorn the water right with any special vestments other than those spelled our in the
contract itself. Merely calling a water right a “cuntrac’rué.l’f wateT tight does not mean it embodies
supeﬁor qualities f_cnd ering it impervious to challenges based on lack of use, or unreasonable use,

Nothing in the confracts in questmn are persuasive that any of the first point rights referred

to therein were other than ap| propnatwe nghts gither befcre or after the contracts were entered into

and at al| times subject to the laws of the State of California pcxjtammg, 10 appropriative water rights

from time to time existing. _ _
Specifically, the court is persuaded that the Mxller-Haggm agreemsnt by its’ plam and

unambiguous Ianguage was intended to and did setfle litigation between the two warring facuons in

the Lux v. Hgggm case, the duwnstream riparian -claimants (the second point interests) and the

|| upstream appropriators (the first point inferests). By Its terms, the apreement specxﬁcally avoided .

any atternpt to deal with the various.first point Wwater rights other than to confirm that, based on the
then traditional recitation of consideration, al] water rights or claims among and between the first
point 1nlerests would remain just as they had been prior to the agreement

Nothing in the agresment, or its amendments suggested that any water right was tmnsformed

into a guaranteed right having attributes of permanence orin any way was insulated from the

application of the watcr law of the State of California.

Moreover, the concept of the guaranteed, paramount though dorrnam water right, even 1f

mtentionally created by the Mﬂler—Haggm Agreement, would have doubtful validity today in view

of the doctrine of unreasonable use discussed later in this Smtement of Decision.

Later 11t1gat10n endeavored to apportion the respective rights of the first point interests to the
use of Kern River water as amongst themselves. This resulted in the “Shaw Decree” of 1900 in the
case of Farmers Canal Company v, Simmons.

The Shaw Decree quantified the various water rights in terms of stream flow and ranked the
various rights in order f priority based on the date of each appropriation - a classic méthdd of
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‘allocating appropriative rights. The first priority was given to the Kemn Island right to divert and

appropriate from the Ken River 300 cubic feet per second through the Kemn Island Canal. The
decree also provided that the distri bution of Kern River water would be administered as provided
in the Miller-Haggin agreement.

Although the subject of “release water” was not addressed in the MLlIer-I-Iaggm Agreemcnt
and the Shaw Decree, it became the practice that if any prior right did not or could not use zl] the
water 1t was entitled to such remaining water became available to the nght next in priority on down
the list unti] the water was either entirely used up or all rights had thmr demands met and the
remamder of the first point water was allowed to pass the second point for use by the downstream
interests in accordance thh the Miller-Haggin agreement.

2. e Rights ired by Kern Ita » |

In 1976, Kem Delta acquired certain rights in Kern River water by entering into an
agreement with the City of Bakersfield dated June 15, 1976, whereby the City transferred certain of
the water rights it had obtained in a recent agreement with and quitclaim deed from Tenneco West,
Inc,, the preceding April. » _

The plain language of the June agreement made it clear that the City transferred to-Kem Delta
only such rights as it had received by tﬁs Tenneco Agreement, “whatever they may be.” The court
finds no ambiguity. The courtis persuaded that the City made no guarantee of any mesasure or extent
of entitlement and specifically provided that the rights transferred were “subject to the legal

camsequences, if any, of the actual admuustratmn of' the agreements, documents and decrees

' involving the City’s predecessors, including the Shaw Decree,

Bccause Kem Delta could only have acquired what the Cn‘y had to sell, itis IECESSArY to

determine whether and to what extent the paper or theoretical entitlement had beeq reduced by the

time of the 1976 agreement by reason of prior agreements or by an historic failure to use the full
thent of the water right.

At the outset, it has been contended thar Kern Delta’s predecessors never perfected the ful]

amount of its appropnauva e;untlemeut by reason of their historic failure to put to beneficial use the
water attributed to their rights,

-7
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- It is the law that an appropriative right cannot be established ﬁnﬁl it is pe;fected by
beneficially using the water which is the subject of the appropriation.

It appears Lo be conceded (hat the full entitlements of Kemn Delta’s rights ‘were never
historically used in the more than halfa century prior to Kern Delta’s acquisition. The enumeration
and prioritization of the various first point rights in the Shaw Decree, however would seem 1o
obviate a further need to perfect any of the appropriative nghts Any reduction of Kemn Delta’s

rights by reason of non-use are covered by later discussion,

3. -Purchase By North Kern ‘
It is contended by North Kern that its January 1, 1952, agreement with Kern County Land
Ccompzmy and certain of its submdxary canal companies transferred to North Kern the right to use,

in perpetuity, all water accrumg to the water rights described in the agreement. North Kem contends

-that the agreement should be interpreted to mean that 208,000 acre feet per year, on average acerued .
|| to such nghts during the 53 year period from 1894-1946, and that it included 67,500 acre-feet of

release water, Based on North Kermn'’s 66,100 acre-feet of actual annual use of release water from

1954 to the.date of Kemn Del‘ta’s acqmsmon in 1976, North Kemn contends that the rights acquired
by Kern Delta were thus reduccd by the amount of release water that Kern Delta’s predecessors
failed to divert and use. | _ .

| The evidence fails to persuade the cbu:t that North Kemn purcﬁésed any of the Kem Delta’s
water rights.

A fair readmg of the 1952 agreement discloses s 1o g'uarautcc of any specific quantity of water

to North Kern and no ldentx:ﬁcanon of any specific amount of release water which might be available
to North Kern i in future years, It is likewise s1gmﬁcant that none of the public utility canal
companies that were Kemn Delta’s predeces}sovrs signed the agreement, |

Even.if it were necessary to go beyond the plain and unambiguous language of the
agreemcnt the sun'oundmg cmcumstances do not support North Kern’s purchase theory. The 1950
Repor’c does not identify any proposed acqmsmon of any portion of the rights now claimed by Kern '
Delta AT most it notes that water belonging to other canal companies but not diverted will be
available to augment the water supply available to North Kem. Thus, the projected amount of
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release water was an é,xpcctemcy -more of g hope than a guaraniee, .

Lastly, desi:ite the contention that the .public utility canal companies had long since lost their
rights to the release water through non-user, it is signlﬁéant that North ke sought no approval from
the Public Utilities Commission for 2 transfer of the release water as required by Section 851 of the
Public Utilities Code. In the court’s opinion any purported transfer of a water right claimed by a
p‘ubiic utility would be invalid under the terms of that statute, |
4.  Forfeiture |

Kefn Délta’s predecessors held pre-1914 appropriative water rights which were subject to
the rule that a failure to maké beneficial use of water for a continuous period of five years or more
results in a loss, or forfeiture, of those rights not beneficially used. (Smith v. Hawkins (1895) 110
Cal. 122). This rule also existed in rudimentary form in Section 1411 of the Civil Code enacted in
1872 and is now codified in Sections 1240 and 1241 of the Water Code. Jt appears that the five year
périod may be any histotic period of non-use that is continuous, and not necessarily the period
immediately preceding the commencement of the legal action seeking to assert a‘forfeiture. (Hufford
¥. Dyve (1912) 162 Cal. 147).

A unigue aspect of this lawsuit is the undisputed fact that careful river flow

records have beeq diligently

and diversion

maintained and preserved for more than a century, No party to this

|| lawsuit disputes the accwracy or validity of these records, The interpretation of the data and the legal

effect of the records are matiers of acute conti'oversy, however,

The evidence is persuasive that Ker Delta’s predecessors failed to use beneficially the full
extent of their theoretical or paper rights during various periods of five continuous years prior to the
1976 acquisition by Kern De;lfé_

“The fact that the water that was ot so used may haVE been put to beneficial use by holders
of other rights does not relieve the forfeiture. Each Bppropriative right to use of Kern Rjver water

has been historically treated 85 a separate and distinct right, frqm the Miller-Haggin agreement,

through the Shaw Decree, and for a century of recording river flow and diversion records pursuant

to the “law of the river.” The concept of “a use by ane'is 2 use by all” has no basis in law, lagic, or

historical fact.
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The evidence is persuasive that the extent of the forfeiture, considering a 45 year period
commencmg in 1932, resultsina preserved entitlement to Kem Delta of approxxmately 159,286 acre
feet per year on average. The court is further persuaded that the evaluation of preserved entitlement
set forth in Exhibit 5142 is an accuratc portrayal of water use during the period in question as
attnbuted to each of the rights acquired by Kem Delta. (Attachment A to this Statement of

Decxsmn)

How and to which entity the forfmted water nght passes isa subject d1scussed later,

5. Abandonment
* The court, is persuaded that North Kem has failed to prbve that Kem Delta or its bpredecessors

abandoned a water right for failure to prove the element of intent,

As previously noted it has been established that from time to time and for various periods
Kern Delta and its predecessors failed to use its firll paper enfitlernent. Unlike the law of forfeiture,
howeVer, abandonment requires not only non-use of water but also a corresponding intent or purpose
that such water be abandoned or given up forever. Such intent may be express or implied. It would
be rare indeed for a litigated dispute to have evidence of an express intent to zbandon. Instead, |
almost 2l cases involved a question of fact whether non-use for a period of time, coupled with other |
facts and czrcumstances establish an implied intent to abandon all or part of a water nght

 In the present case, the court finds that the evidence of non-use might well be sufficient to
establish abandonment were it not for the presence of other 51gmﬁcant circumstances.

Most persuasive is the historical practice, that apparently is unique to the Kem River, of
releasmg water to the river whenever on an any._given day the use of such water is surplus to the
demand of the entity holding the water right Such release is accomphshcd with the full intent that | |

the water so released may be used by thc next junior right having a demand for water

but with the acknowledged understanding that the next day is

on that day,

anew day on the river" when the full

'r%ght may be taken if there is a demand therefor.

Also persuasive is the volume of e\udence showmg that Kern Delta and its predecessors on

2 consistent basis over the years have asserted the Kem Island right to the first 300 cfs of the flow
of the Kern R,xver

- -10-
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Under these circumstances, the court finds that there was no intent to abandon any water right
that can be inlerred from the evidence of non-use.
6. Prescription

The Court is persuaded that North Kern has failed to prove thar it has acquired any of the

water rights of Kern Delta or jts predecessors by prescription for failure to prove the element of

adversity.

It has been suggested that the decision in Pegple v. Shirpkow (1980) 26 Cal3d 301,

precludes the acquisition of 2 common law Prescriptive right by advers;e'use'r after 1913, the date of
our present statutes governing appropriation of water rights. Althpugh the language of the opinion
woﬁld proﬁdc persuasive support for such a conclusion, the decision expressly Limits the prohibition
against asserﬁng post-19 i3 prescriptive rights to f:laims against the state. Whether such prescription
right could be perfected against 2 private party was specifically left oéen. . .
Numerous decisibns ailoWing Post-1913 acquisition of prescripfcivé rights are thus left in
force, e.g, Moore v, Cal, Orepgon Power Ca. ( 1943') 22.Cal. 2d 725, and are binding upon this courr,
In order to establish a prescriptive right, the claimant must prove a use of the water for a
coﬁﬁnuous and 'u::interruptedi period of at least five years, such use being open, notorious, adverse

and hostile to the owner, and under a claim of right.

The court finds no evidence of adversity in the present case.

 atall times permissive, as described above. A permissive use, such as that enjoyed by North Kern,

could never ripen into a prescriptive right because its use did not substantially interfere with the

property right of Kern Delta.

By deﬁnition, water “released” by Kern Delta was water in excess of its demand on gn v

given day, and thus considered surplus water,
' The adversity element cannot be supplied by refererice to Kern Delta’s Pleadings alleging that

release water “was and is within the needs and water demands” of land owners and water users
within the boundaries and service areas of Kern Delta. This is, first of all, only an allegation that
does not attain the status of a Judicial admission, and, second, appears to be supparted by evidence

<11 -
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that at jeast some of the release water could have been put to beneficial use in the area in question
had water users not chosen to meet their demands from other sources.

R AN
The element of adversity nof having bcen proved, the claLm of North Kern for acquisition of |

a water right by prcscnpnon fails,

7. Inverse Condemnation

North Kern asserts li ab111ty on the part of Kem Delta on a theory of inverse condemnation
in that Kern Delta has diverted waters it was not enntled to divert in which North Kem held a
paramount right to divert,

Inverse condemmation is a loss or injury by an owner of property resulting from an invasion
ofa property nghi by a public entity without Payment of just compensation. Property of a public

agency can be taken by inverse condemnation. (Magp Mun, Water Dist. v..City of Mill Valley
(1988) 202 Cal. App. 3d 1161.

There has been evidence presented tending to show that Kemn Delta has since its acquisition
oi‘ Kern River water rights in 1976 diverted more water on average than its predecessors dWerted
hlstcncally The quant:ﬂcatmn af such over dxversmn attempts to balance 2 number of varigbles
including the annual ﬂuctuah on in the flow of the river, the- substantially different i itrigation water
uses in the different seasons and’ historical differences i water use practices. The average annual

over diversions or under diversion were highly variable.

The evidence is persuasive that Kem Delta diverted an aggregate amount of up to 35 0,000
nf acre feet more water from 1977 through 1996 compared to 1966 through 1976.

Where the inverse condemnation analysis breaks down is the failure of the ev1dence 10 prove
that such over diversion constituted a “taking"” of property owned by North Kcm

The court is not persuaded that the evidence supports & conclusion that m.'.ly over diversion |

in a given period was at the expense of North Kern in the sense that is actually deprived North Kern
of a particular diversion of water that would have beeq used but for the taking thereof by Kem Delta.

Addltxonally, to the extent Itis contended by North Kern that all or part of the water taken
was felease water acquxred by North Kemn through forfeiture, that issue is addressed later in this

decision,
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- For these reasons the court finds that the inverse condemnation claim asserted by North Kern

has not been proved. _
8.  Intervening Public Use
North Kern asserts that it is an intervening public user of the rclease water in question, thus
preserving for itself the nght to future use of such water to the exclusion of any claim by Kern Delta.
The doctrine of interveninp public use is most often applied as a shield protecting a public

entity under certain circumstances from an injunction prohibiting further use of a water right. The |

doctrine is explaif;ed_ in Miller & Lux v. Enterprise Canal agd Land Co. (1915) 169 Cal. 4135, as

follows:

“..That where a person has suffered property. .
belonging to him and under his control to be taken i
and devoted to a public use by one engaged in --
admiristering such use, and the matter has gone onso
far that the beneficiaties thereof rely on its
contirmance and adjust their affairs accordingly, such
owner having knowledge thereof and making no.
objection or protest, this canduct will be regarded by
the courts as a dedication by such owner of the
property to the particular public use, and he canmot
thereafter interrupt nor prevent the same, his only

remedy being to seek compensation for the property
he has thus allowed to be taken,..”

1d at 429,

To fhe extent that Kemn Delta may seek to enjoin North Kern from fugther use of i-elcase

water taken from Kern Delta and put to public use by North Kern, North Kern could foil the claim

for injunctive relief and limit Kem Delta to the remedy of compensatory damages.

Here, however, North Kern attempts to use the doctrine as a sword, asserting that its talcing

of the release water for public use entitles it to continue the use free from any claim by Kemn Delta.

This application of the doctrine of intervening public'use must fail for several reasons.

First, it is tantamount to the assertion of a prescriptive right and suffers from the same defects

as noted above in regard to prescriptive use.

.

Further, the doctrine does not apply to property already dedicated to public use, (See Wright
. Goleta Water District (1985) 174 Cal, App. 3d 74, 90; Civil Code section 1007).

Here, Kern Delta’s predecessors were public utilities and their water rights were dedicated
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to & public use long before North Kern came upon the scene.

For these reasons, the. court finds that the mtervening public use claim asserted by North

Kern has not been proved.
9. Unreasgpable Uée ‘

North Kern asserts that Kern Delta’s increased leSl'SlO!lS of Kern R.wer water in excess of
the historic dzversmns of 1ts predecessars a.nd its claim to cormnue such use constitute an |'

unreasonable use of water pl'()hlblted by Article X, Section 2 of the Californja Constitution. North

‘Kem’s contention has merit.

Kem Delt’s claim to such excess diversions is based upon the theory that its ‘predecessors’
water rights set forth in the Miller-Haggin agreement are confractual and are ‘chcrefore guaranteed
and mvmlaj:e Such nghts according to Kem Delta, even though dormant and unused, have absolute
priority and are paramount {0 active appropriate rights of a lower priority such as those held by North

Kem.

This stance is contrary to the doctrine of unreasonable use as set forth in the case of In re

Waters gf Long Valley Creek Strear sttem (1979) 25 Cal. 3d 339 The court in I;gng Valley

upheld the State Board’s determination that ag unexercised Tiparian right may we]l be given a lower

priority than emstmg appropriative rights. The desision was based upon Article X, Section 2. One
of the reasons advanced was a belief that water users suffered too much from the uncertainty created
by grantmg & dormant and unexercxsed r1panan nght a higher priority than active appropriations. |

‘The court finds that Article X, Section 2, would likewise foreclose Kemn DeJ

ta’s use of water

rights, unexercised for almost a century, under a claim of absolute prionity. The uncertzunty that rises

from such a claim has plagued other water rights holders such as North Kern in the past and would,

if upheld, continue to cloud future endeavors

For these reasons, Kern Delta’s use of its water rights to divert Kern River water ; 10 excess

of hlstunc amounts is precluded.
10. } osition of Water Rights
The court now-turns to the issue of what disposition should be made of the water rights lost

by Kem Delta or its predecessors because of forfeiture or unreasonable use

- 14 -




U 68 ~N v A WwwW

10
11
12
13

14

15

16|

17
18
19
20
21
22

23 |

24
25
26
27
28

The issue of whether pre-1914 water rights revert to the state upon forfeiture 6r revert to
Jjunior appropriators appears to be a matter of fir'st impression in California.

1n‘ Erickson v. Queen Valley Ranch Co. (1971) 22 Cal. App. 3d 578 the court considered
whether a plaintiff had put its pre-1914 appropriative water right to reasonable and beneficial use

faor a period of five years. Inreviewing the law of forfeiture, the court stated:

Generally, an appropriative water nght is forfeited by
force of statute and reverts to the public if the
appropriator fails to put it to beneficial use during a
three-year period. (Wat. Code, section 1240-1241.)
Since [plaintiff’s] appropriative right had - been
established before 1914, forfeiture required nonuse for
five rather than three years. (Wright v. Best, 19 Cal.
2d 368, 380; 1 Rogers & Nichols, Water for
Celifornia, pp. 515-516; Hutchins, The California
Law of Water Rights, pp. 293-296). .

Moreover, the revision of forfeited water back to the piiblic reconciles squarely with the
administrative policy of the State Water Resources Control Board (SWRCB):

Since enactment of the Water Commission Act
(efiective December 14, 1914), & right to appropriate
or use water (other than as a riparian or overlying .
owner, or appropriator of percolating ground water),
cannot be acquired without issuance of a permit (see

- Watter Code section 1225 and Crane v. Stevinson 5
Cal. 2d 387, 54 P. 2d 1100) ...it is the policy of the
Division of Water to disregard a claim to water
subject to the permit procedure which is based only
upor: use initiated subsequent to 1914 unless it is
supported by a permit.

- (California State Water Resources Control Board, Information Pertaining to Appropriation

of Water in California 5 (1990)) | .
Water Code section 1202(b). and 1201, early California decisions, and SWRCB policy |
directives, wheﬁ read in conjunction with the judicial forfeiture doctrine as described in Erickson
and Water Code section 1241, establish that pre-1914 appropriaﬁve rights which have been forfeited
by nonuse revert to the public, and are available for subsequent appropriation only through those |

procedures set forth in the Water Code for the appropriation of unappropriated water after 1914
(See also Peaple v. Shirokow (1980) 26 Cal. 3d 301; Water Code section 1225.)

After 1914, the statutory procedures set forth at Water Code sections 1200 et.séq. “became
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the exclusive means of acquiring appropriative rights.” (Shirakow, 26 Cal. 3d at 308; Wat. Code
sections 1201, 1225.) As a result, no party today who wishes to appropriate unéppropriated water
from surface water sources of the state, such as the Kern River, may do so without filing an

“application to appropriate" with the SWRCB. This requires application to the board for a pemiit

{| to put unappropriated water to beneficial use. (Wat. Code section 1252.)

. The SWRCB is the administrative body charged by the legislature With exercising the
“adjudicatory and regulatory functions of the state in the field of water resources.” (Wat Code sectidn
184.) As such, the SWRCE is re5poﬁsible for the allocation of apprcprién:ive rights in the state
(Littleworth, Qf alifornia Water 43 (1995).) The SWRCB must “consider and act upon all applications
for permfcs to appropriate water,” and is autharized to do all things requxred or proper to act on such
applications. (Wat. Code section 1250.) After duc consideration of the application, the SWRCB may

grant , condition, or deny an application for appropriative use. (United States v SWRCB (1986) 182
Cal. App. 3d 82, 102).-

. Presently, the waters of the Kem River are “fully appropriated,” as that term is-defined and
has been declared by the SWRCB. (See SWRCB, Declaration of Fully Appropriated Strem Svstems,
Water Rights Order 89-25 app. A, at 15’ (1991).) Until declared to be otherwise by a court or the
SWRCB, Kem Delta, and all other Kern RlVET.' interests, collectively hold all nghts in and to the
waters of the Kem River.

Because this court has determined that certain of Kern Delte’s water rights have been
forfeited, this court further finds that the Kern River is no longer fully appropriated and such water
is subject to appropriation. o

North Kern has cited aﬁthority, however, for the proposition that watér forfeited by a senior

appropriater automatically passes to the next most senior appropriator to the extent necessary to

satisfy its needs. The only case authority cited is the Utah decision in Wellsville Bast Field Irr. Co.
v. Lindsay Land & Livestock Co. (1543) 104 Utah 448, 137 P.2d 634, The scenario in that case

appears to involve adverse possession. The suggestion that forfeiture does not necessanlv reqmre
areversion to the state is dicts and not persuasive authority in the present case. »
[t is therefore the decision of this court that the portion of water rights of Kem Delta fourd
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to be forfeited shall be deemed unappropriated water and become subject to appropriation pursuant
to applicable procedures before the State Water Resources Contral Board.

| Ifitis ultimataly determined on appeal, however, that this decision is in error on this point,
then it is the finding of this courl that the water rights so furfexted pass automatxcally to the next
junior water right holder which in, thls case is North Kem and in that event itis the decision of this
court that such water mghts have vested in North Kem on the effective dates of the forfmtures

The court has considered ather alternative d13posﬂwns as discussed below.

11.  Equitable A ortionment -

The doctrine of cquitéble apportionment permits a court to 1argely'disregafd the striet mles
of priority in favor of an allocation that will be fair to all water users. This usually involves a
reduction in water rights to fairly distribute the burden of scarcity. (See City.of Egggdcna v.
Albambra etal, (1949) 33 Cal. 2d 908).

A, physical solution on the other hagd is a practical approach seeking to meet the basic needs
of compehng water users through a mechamcal restructuring of the water supply or dlsmbutmn
System. (See City of Lodi v, Bast Bay Mumgzgal Utility Distriet (1936) 7 Cal, 2d 3 16). ,

This court is persu&ded that neither of these doctrmes are appropriate dispositions in this
case. The evidence has shown that no party to this lawsuit is threatened with dire injury or loss
regardless of the outcome of this case, It is apparent that the dispositior; of the disputed water rights

herein will have an economic impact, either favorable or u.nfavorablc ‘upon the various parties

hereto, but not to the extent that any porty will face drastic consequences. The longstanding pracﬁce

of diversion and distnbutmm of Kern River water is marked by its acceptancc and its utility,
Basu:ally, the existing system works well and results in available water bemg distributed in an

orderly and predmable menner and being beneﬁcxally used where demands exist.

This court deems it lmportant that the existing system be preserved so far as possxble and

declines to altempt an equitable appomonment or & physical restructuring of the method of
distribution on the Kern River.

12, Public Policy
This court has considered the City’s assertion that public palicy favers the municipal use of

-17 -




—

) i e R e R T - o Ut WP S G [
gﬁgaﬁwsggww\zmm&wmwo

=R HN T N S N N

water over that of ﬁgricultural or industrial and that the City has a priority to any forfeited,

.unappropnated water under Water Code section 106 and 106. 5 and based on its future demand for

additmnal water. As persuaswe as those arguments may be, this court notes that the City’s use of
waler and its projects have not yet been threatened by the competing claims or uses of the release
water herein in dispute and that City’s projected reasonable water demands will be met for many

decades to come under its existing water rights.

This court is of the opinion that the City’s quest for priority upon reappropriation of the

forfeited water rights is more properly addressed by the State Water Resources Control Board.

13.  Injunctive Relief

The court is not persuaded that injunctive relief is appropriate at this time for several reasons.
First, it remains to be deterrrined which party or parties will become entitled to the water subject to
the forfeited water 'righ'ts. Second, no party is threatened with such dire losses or unjust
consequences that equitable relief is required. Third, under tﬁe cirt;ﬁ;zxstances of this case, any party
ultirnately determined to have been deprived of water by reason of an unlawful diversion can be
made whole by the remedy at Jaw of money damages.

‘The court declines to .impose injunctive relief as tb any party hereto.

However, the court also understands the parties’ concerns regarding the firfure day 10 day

administration of the Kern River. Accordingly, the court anticipates that the adininistration of the

Kem River will continue as it has in the past, in accordance with “the law of the river.* The court

further anticipates that the Kemn River flow and diversion records will continue to be maintained as
they have in the past. As indicated brcviously in this statement of decision, this court finds that
under the doctrme of forfeiture Kemn Delta has a preserved entitlement of approximately 159,286
acre feet per yea: on average. Kem Delta is enfitled to take jts preserved entitlement by exermsmg
its rights on a daily basis up to the full amount of its "paper” or “theurehcal" entitlement on that day,
provided that its total utilization does not exceed 159,286 acre feet per year, on average, using the

45 year period of 1932 through 1976 (the time period for calculation of the preserved entlﬂements)

The preserved entitlement re presents an average, and not an absolute, rigid cap or ceiling. The court

therefore recognizes that Kermn Delta may take more or less than 159,286 acre feet of Kern River

- 18-




= - RN B Y D S 7 T X S

water in future years, znd (hat Kern Delta’s running average annual diversion amount may flyctuate

over thc Years.

14. City’s Righth Cause of Action

City asserts in its Eighth Cause of Action in its cross-complaint against Kem Delta a claim
for darnages for breach of coritract, asserting that Section 3.2 of the 1976 agreement between those |
parties was violated. The pmwsmns of that paragraph purport to prohibit the institution of any
action or claun regardmg water rights against the other party unless necessary for the protection,
preservation or defense of the water rights claimed by the instigating party. City contends that Kem
Delta’s cross-complaint against City breaches this provxsmn .

* The Court finds this contention to be thhou'c merit for two reasons. Flrsr, City has offered
no evidence to show that it was not necessary for Kern Delta io make its cross-complaint for the
protection of its water rights. Second, the Court finds tha‘c the state of the evidence is persuasive {hat
it was necessary to Kemn Dalta to file g cross-complaint against Cﬁy in order to protect, preserve and
defend its water rights and property interests, City’s E1ghih'Capse of Action of its cross-complaint

against Kem Delta has not been proved.
15.  Disposition of Causes of Action

The court decides the followmg surviving causes of action and defenses based on the findings

and conclusions above sat forth as follows:

Amended Complaint of North Kemn

First (Purchase): Not proved.
Second (F orfeiture); Proved.
Third (Abandonment): Not proved.
Fourth (Intervening Public Use): Not proved.
Fi‘fth (Prescription): Not proved.
| Sixth (Equitable Apportionment): Not proved.

~ Seventh (Unreasonable Use): Proved.
Eighth (Injunction): Not proved.
'N‘inth (Daclarétory Relief): Proved.

-19-
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-Tenth (Damages):

Cross-Complaint agd Answer of Kcm Delta

First (Quiet Title):

Second (Declaratory Relief):
Third (Injunction): '
Seventh (Specific Performance):

First through Seventh Affirmative Defenses:

* Bighth Affirmative Defense:

Ninth through Nineteenth Affirmative Defenses:
ss=Complaint and Answ:

First (Forfeiture):

Third (Quiet Title):

Eighth (Breach of Ceontract)

Eleventh (Imjunction):

Twelfth (Injunctmn)

First through Thirty-Fifth Afﬁrmatwe Defenses:

First (Declaratory Relief/City)

Second (Declaratory Relief/City)

Third (Breach of Contract/K.em Delta)
Fourth (Inj unction/City)

Fifth (Inverse Condemnation/Kem Delta)

Kern D:elta’s Cr

Cross-Co mplaint of North Kem

Deferred.

Not proved.
Proved.
Not prbved.
Not proved.
Not proved.
Moot
Not proved.
laint
vacd.
Not proved.
Not proved,‘
Not proved.

* Not proved.

Not proved.

Not proved.
Not proved.
Not proved,
Not proved.

- Not proved.

Affirmative Defenses of Kern Delta to North Kem Cross-Complaigt

First thru Forty-Fifth Affirmative Defenée:

Afﬁnna‘tiye Defenses of Citv to North Kem Cross-Complaint

First thru Twenty Sixth Aﬁirtnati\;e Defense:

Not proved.

Not proved,

Affirmative Defenses of North Kem to City’s Cross-ComnIamt

First and Second:

220 -

Not proved.
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‘Decision. Counsel for City is dirscted to prepare, notice,

Third: Proved as heretofore
discussed.
Fourth through Twenty-third Affirmative Defenses: Not proved. |
16. Damages

The court finds that no party has established a right to damages against any other paﬁy to this
actxon A further phase of this trial dealing with damages s moot, and a final judgment can
appropnately be entered.

17. Costs and Attorney Fees
- The Court further finds that no party to this action can be deemed a pi'evailing party fof the
purpose of awarding costs or attorney fees. Each of the parties has .been successful in establishing

one or more causes of action or affirmative defenses; each has been unsuccessfill in establishing

others. No clear benefit to auy party has yet emergéd in this action that would make an award of

costs or attorney fees required as a matter of right or appropriate as being fair, just and equitable.

Accordingly, each party shall bear its own costs and attorney fees.

18. Conclusion

_A final Judgment shall be entered in accordance with the provisions of this Statement of

and submit a proposed Judgment in
accordance with rules of court. |

Dated: March 3/ | , 1999,

- KENNETH E. CONN
Judge of the Superior Court
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SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE COUNTY OF TULARE

Visalia, California April 23, 1999

North Kern Water Storage District -
‘ No. __96-172919 Dept. No. 6

Plaintiff

")
)
) R
) Judge, Honorable KENNETH E. CONN
vs ) _
) Clerk , Denise Williams
\ .
Kern Delta Water District ) Reporter
N Defendant ) :
' )
NATURE OF HEARING _EX PARTE ORDER CORRECTING ERROR IN
- STATEMENT OF DECISION

It appears to the court that the fo llowing provision was inadvertently omitted from the Statement of

Decision filed herein on March 31 » 1999, and should be inserted at page 21, following line 3:

Affirmative Defenses of North Kern to Kern Delta's Cmsg-comgla;'m

First and Second: Not proved.

Third: Proved as heretofore diséussed.

Fourth th}ough Twenty-second Affirmative Defenses: Not proved.

It is ordered that the Statement of Decision be deemed afnended to include the above provisions,

(/Qﬂf/f'fym///{jﬂ/&@y«%.'

CLERK



i ‘ {

Filed 1/31/03 N. Kern Water Storage Dist.-v. Kern Delta Water Dist. CA5

NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

Caiifornia Rules of COui't, rule 877(a), prohibits courts and parfies from citing or rele‘/ing on opinions not certified for
publication or ordered published, except as specified by ruie 877(b). This opinion has not been certified for publication or
ordered published for purposes of rule 877, . .

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIFTH APPELLATE DISTRICT

- NORTH KERN WATER STORAGE | F033370
DISTRICT, ‘ - - .
' . ' (Super. Ct. No. 172919)
Plaintiff, Cross-defendant, Cross- '
complainant, Respondent and Appellant,

v OPINION

KERN DELTA WATER DISTRICT,

- Defehdant, Cross-complainant, Cross-
defendant and Appellant;

CITY OF BAKERSFIELD,

Cross-defcndant,' Cross-complainant and
Respondent,

APPEAL from a judgment of the Superior Court of Tulare County. Kenneth E.
Conn, Judge.
Law Offices of Young Wooldridge, Ernest A. Conant, -Scott K. Kuney and Steven

- M:-Torigiani; Best; Best & Krieger;-Gregory K- Wilkinson-and-Arthur-Is- Eittleworth-for- ——

- Plaintiff, Cross-defendant, Cross-compl.ainaht, Respondent and Appellant North Kern
Water St&rage District. ' |
McMurtrey & Hartsock, Gene R. McMﬁrtresf and James Worth; Smiland &
Khachagian, William M. Smiland and Theodore A. Chester, Jr. for Defendant, Cross-
complaiﬁant, Cross-defendant and Appellant Kern Delta Water District.



Duane, Morris & Hecksscher, Thomas M. Berliner and Colin L. Pearce; Bart J.
Thiitgen, Alan D. Daniel and Duane Morrié, LLC, for Cross-defendant, Cross-
complainant and Respondent City of Bakersfield.

STATEMENT OF THE CASE

Plaintiff and cross-appellant North Kern Water Storage District (North Kern) filed
an action against defendant and appellant Kern Delta Water District (Kern Delta)!-
alleging, among other claims, that Kemn Ijélta had lost some portion of the rights it held
to Kern Rivér water, which rights had passed to North Kern. The complaint relied upon a
number of legal theories, including purchase, forfeiture for nonuée, forfeiture by
unreasonable ﬁse, abandonment, intervening public use and prescription.

Kern Delta filed a cross-complaint, which named North Kern and respondent City
of Bakersfield (Bakersfield) as cross-defendants. The cross-complaint, by a number of

legal theories, sought a determination that Kern Delta had lost none of its Kern River -
water rights and, in the altefnative, a determination that Bakersfield was obliged to
indemnify Kemn Delta to the extent such rights had been lost. Bakersfield filed its own
cross-complaint which named Kern Delta and North Kern as cross-defendants and
sought, on several legal groundé, a declaration that Kern Delta and North Kern had
forfgited some of their Kern River rights. North Kern filed a cross-complaiht against

Bakersfield and Kern Delta.

1 North Kern was formed and has operated as a water storage district pursuant to

division 15 of the California Water Code, sections 39000 et. seq. Kern Delta is a public

entity and political subdivision formed and existing under the authority of division 13 of
the code, sections 34000 et. seq.



Prior to trial, Bakersfield moved for summary adjudication of the fourth, fifth and |
ninth causes of action (indemnification and breach of contract) of Kern Delta’s cross-
complaint. The motion was granted.? | |

Aftera leﬁgthy trial without a jury, the trial court issued its statement of decision.
In essence, the trial court found that Kern Delta had forfeited by nonuse a significant
- portion of its historic right to Kern River water and that the forfeited water had reverted
to nonappropriated status subject to the jurisdiction of the State Water Resources Control
Board (SWRCB). The trial court fej ected all other claims raised by the parties in their
reépec?ive lﬁleadings, including North Kern’s contention that the water lost by Kern Delta
had passed to North Kern as a junior ai:propriator. |

Both Kern Delta and North Kern have appealed, challenging the trial court’s
- decision. | |

STATEMENT OF FACTS

A. Introduction

The Kern River is 2 natural watercourse, which originates in the Sierra Nevada
mountain range and drains into the southern San Joaquin Valley through a series of forks
and.sloughs a few miles northeast of Bakersfield. The flow of the Kern River, like most
rivers originating in the Sierra Nevada, varies widely from season to season and year to
year, ranging from less than 200,000 acre féet of water to more than 2,500,000 acre feet
per year (afy). The maximum seasonal flow, dérived from mélﬁng snows of the Sierra
Nevada, occurs in late spring or early summer. The water of thé Kern River has been
diverted for agricultural use since the early 1860°s through a series of canals managed by

a number of canal companies. Since the late 1800°s, all of the natural flow of the Kemn

2 This order is challenged on appeal by way of two footnotes Nos 15 and 48, in

Kern Delta’s opening brief.



River has been fully appropriated and beneficially used by the canal companies and area
landowners. Not surprisingly given the ebb and flow of the river, disputes over water
rights have arisen when the water supply runs short. Water shortage is the rule, rather
fhan the exception, on the Kern River, especially during peak irrigation seasons.

The existing rights to Kern River water date back to the 1860°s. Kern Delta’s
primary right was first establishe.d in 1870, when one of its predecessors, Kern Island
Irrigation and Canal Company.(Kern Island) filed a notice of approﬁriationﬁ The right is
considered a pre-1914 appropriative right because it antedated the 1913 Water
Comﬁﬁssion Act (WCA), legislation that created a system of statutory appropriative
water rights now administered by the SWRCB. Both North Kern and Bakersfield also
hold rights to Kern River water which date back to the 1860°s and thus also predate the
WCA. The administration of these rights among the parties and their predecessors in
interest has been accomplished by an intricate, carefil system of measurement in effect
since 1894 and principally governed by two documents, the ‘Miller-Haggin Agreement
(MHA) and the Shaw Decree, which together have formalized the practices and
agreemenfs of those who hold appropriative rights to Kern River Watér.

B. MHA

In the late 1800°s, a dispute arose between upstream appropriative users of Kern
River water (including the predecessors in interest to all three parties) and downstream
riparian ﬁght holders. Ultimately at issue was whether the riparian rights were
recognized by California law and, if so, whether they were paramount to the
appropriative rights. In the historic decision of Lux v. Haggin (1886) 69 Cal. 255, the

Supreme Court legitimized the riparian rights under California law and found them

3 Though in this opinion we may use only the name of a party to this appeal, we

intend any such reference to include, whenever necessary for historical accuracy, the
party’s respective predecessor or predecessors in interest, as appropriate.



superior to the appropriative rights unless an appropriative right 'predated the acquisition
of the riparian property. The matter was remanded for l;etrial to determine the age of f_he
rights in question,* but, to settle the dispute, the upétream users (known as first point
users) and the downstream landowners (known as second point users) entered into the
MHA on July 28, 1888. All the current uses of Kemn River water are subject to the MHA
and are limited to those who hold a right specified in the agreemeﬁt as either a first or
second point user. | |

' The MHA requires Kern River water to be meastired on a régular basis at two |
locations, the first at an upstream point then known as the Beardsley Ditch and the second
at a downstream point then known as the Joyce Canal.5 The parties do not dispute that
these measurements have been made contiﬁuously on a daily basis since the inception of
the MHA and are accurate. The agreement also confirmed the apportionment of Kern
River water between the first point users énd the seooﬁd point users in accordance with
_ preexisting rights. The MHA thus did not cénvey or create any water rights; instead, it
merely recognized the rights previously held by the parties and apportioned the water
between the two groups of litigants. The agreement did, however, recognize that Kern
Island had a first priority right to 300 cubic feet per second (cfs) daily and that only after
this entitlefnent had been satisfied did the apportioned rights among the remaining |

holders, first and second point alike, begin. Specifically, the agreement provided:

“When the amount of said waters flowing at said First Point of
Measurement does not exceed three hundred (300) cubic feet flowing per
second, the Kern Island Irrigating Canal Company, one of the parties of the

.4 . Itappears undisputed that Kern Island’s appropriative filing predated the purchase
dates of the riparian claimants. Thus, Kern Island’s rights were paramount to those held

by the riparian downstream users.

5 Curently, Bakersfield is responsible for the measurements.



second part [first point users], its successors and assigns, shall be entitled to
all thereof.

“When the amount of said waters flowing at said First Point of
Measurement during said months of March, April, May, June, July and
August [irrigation season or MHA season] exceeds three hundred (300)
cubic feet flowing per second, then of the amount thereof over and in
excess of said first three hundred (300) cubic fest per secord, the parties of
the first part [second point users], their heirs, executors, administrators and
assignees, shall be entitled to one-third (1/3), and the parties to the second
part [first point users], their heirs, executors, administrators and assignees,
shall be entitled to two-thirds (2/3) .... The water allotted to the [first point
users], other than the three hundred (300) cubic feet flowing per second,
above specifically allotted to the Kern Island Irrigating Canal Company, ...
to be taken out, used and disposed of by them in any manner, at any place
and for any purpose they may think Proper, Or arrange or agree Upon among
themselves. Said three hundred (300) cubic feet of water flowing per
second, so specifically allotted to said Kern Island Irrigating Canal
Company, to be by it taken out, used and disposed of in any manner, at any
place and for any purpose it may think proper.

“During the months of January, February, September, October, November
and December [off season months] of each and every year, the Kern Island
Irrigation Canal Company, its successors and assigns, as to the first three
hundred (300) cubic feet flowing per second, and the parties of the second
part [first point users], their heirs, executors, administrators and assigns, as
to all over and above said first three hundred (3 00) cubic feet flowing per
second, shall be entitled to all the water flowing in said Kern River at any
point above said Second Point of Medsurement, and may intercept, divert,
take out, use and consume the same in such manner, and at such points and
places, and for such purposes, as they may desire. Any and all water to
which the parties of the second part [first point users] are entitled

- hereunder, which shall not have been diverted by the parties of the second
part [first point users], their heirs, executors, administrators or assigns, or
soriie of them, befote reaching said Second Point of Measurement, shall, -
upon and after passing said Second Point of Measurement, belong to the
parties of the first part [second point users], their heirs, executors,
administrators and assigns, to be used and enjoyed by them as the other
waters which they shall receive as hereinabove provided.” (Emphasis
added.) ' : '

The agreement further required that the rights held by the parties shall be

“diminished so as.to make each contribute pro rata to the amount by this Instrument



allotted to the [second point users]; and to the said three huﬁdred (3 OO) cubic feet allotted
to the Kern Island Irrigating Canal Company.” |

The MHA has been amended from time to time byl the parties and their successors
in interest, but the agreement has remained essentially the same.

C. Shaw Décree A |

A few years after execution of the MHA, again Whenvfhe available water was not
sufficient to meet all the demands of the claimants, a new dispute arose among the first -
point users concerning diversions. This dispute also ended in liti'gation. The first point
users sought an injunctién agaiﬁst diversions by Kern Island® which interfered with the
remaining first point appropriative rights.”

In 1901, Judge Lucien Shaw issued a decision thereafter known as the “Shaw
Decree.” ‘The decree reaffirmed the MHA, set.a maximum'ﬂoiw available for diversion'
and appropriation by each first pqint user, and established an order of priority for ‘
divsrsions among them, including Kern Island. These conditions are sometimes referred
to as “theoretical” or “paper” enﬁﬂements and apply whenever there is insufficient water
to meet the claims of all right holders - a frequent occurrence. The second point users
were not impacted by the Shaw Decree. .

The Shaw Decree rested upon the existing hjétorical ﬁghts identified in the MHA
and confirmed Kern Island’s priority to the ﬁrst 300 cfs of flow.8 The decree 1istéd each

right holder and the specific quantity of water to which the holder was entitled when

6 Kern Delta now administers the appropriations of Kern Island, Buena Vista, Stine
and Farmers. However, it is clear the parties are primarily fighting over the Kern Island
- rights, which have first priority and provide the measure for all other first point rights.

7 There are 31 historic first point rights or entitlements, which are now held by three
entities; all are parties to this action.
8 Kerm Island was also awarded an additional 56 cfs entitlement, which had a much

later priority, fifteenth of fifteen.



there is sufficient water to be apportioned.? The decree also confirmed that the rights of
the first point users are subordinate to Kern Island’s 300 cfs priority and to the second
point priorities, which had been set by the MHA.

The Shaw Decree noted that the custom on 'Fhe river had always been to divert -
only that amount of water required for usé b'yva particular appropriator and to allow the
unused water to flow back to the riyer'for use by holders of junior rights, a practice which
continued after the dacree.io The unused water has been traditionally termed “release
water,” although neither the MHA nor the Shaw Decree contains these words.

Land ownership aiong the Kern River has changed through the yéars; but the
rights and the obligations identified in the MHA and the Shaw Decree run with the land. -
‘The MHA and the Shaw Décree together have governed ‘the river’s use for more than a
hundred years. The entitlements recorded in the documents are measured daily and the
extent of the actual uses vary signiﬁcantly from day to day, month to month and year to

year.1l The parties have consistently referred to the two documents in light of historical

9 The decree states in relevant part: “... the right of each of said plaintiffs to divert
- and appropriate said waters includes the right to use the same and furnish the same to
others to be used ..., but not to suffer the same t¢ be wasted, and that as between
themselves, when there is not sufficient water available for all of said plaintiffs, the order
of right and priority shall be as follows: [Fifteen separate priorities then follow,
including Kern Island’s 300 cfs daily (approximately 210,000 afy ) and those held by

. North Kern’s predecessors.]”

10 The decree states that the water in dispute (that of the Kern River) was necessary
for irrigation, domestic and mechanical purposes, had been used for these purposes when
 diverted and had not been wasted. Both the Shaw Decree and the MHA appear to accept
that the parties who hold rights to water from the Kemn River have perfected those rights
by reasonable and beneficial use of the water claimed. Both documents frame the issue
decided as a dispute upon holders of a perfected right when water is unavailable to satisfy

all existing water rights.

11 A “normal” year for the Kern River occurs when flows are between 74 percent and
125 percent of “average.” Less than one third of the years are “normal’ under this
standard. '



demand, historical use and historical practices when setting policy for administering the
river. All river users share _the cosfs of the facilities and operations required to move the
water along the system. The first point users also share amongst themselves the costs of -
measuring and reporting.12

D. North Kern

North Kern was formed in 1935. In 1950, it undertook to dex}elop its water supply
system. As part of this project, North Kern acquifed water :n'ghts in 1952 from several
holders of pre-1914 appropriative rights, somé‘ of which were and remain subject to the
'MHA and the Shaw Decree.13 North Kern assessed its water supplies based on its paper
entitlements as well as upon tﬁe histoﬁc availability of release water. North Kern then
- made substantiél investments in its water storage and delivery syéfems. Since 1968, the
land within the North Kern district has been fully developed for agricultural purposes.
| From 1954 to 1996, North Kern used an average of 1.67,000 afy of Kern River
water, Qf which 92,000 came from its own péper entitlement4 énd the rest, an average of

66,000 acre feet, from release water of which, 95 percent, or an average of 63,000 acre

12 Currently, half the cost of operations and facilities is borne by the first point users
and half is borne by the second point users. Reporting costs are divided in thirds -- one-
third paid by Kern Delta, one-third by North Kern and one-third by Bakersfield.

13 North Kern holds the following paper entitlements to water under the MHA/Shaw
Decree: James (1st), Anderson (1st), Meacham, Plunkett, J oyce, Johnson, Pioneer (1st),
Beardsley (1st) (30 percent), Anderson (2d), James & Dixon, McCaffrey, McCord (51
percent), Calloway (80 percent), Railroad (80 percent), James (2d), Pioneer (Zd)
Beardsley (2d) (30 percent)..

14 North Kern has used its filll entitlement every year but one. North Kern'’s use of
release water has not caused any problem for Bakersfield, which has sufficient water to
meet its current needs.



feet, was from Kern Delta or its predecessors.!® ‘Obviously, the amdunt of release water
‘used by North Kem varied substantially from month to month and'seaé on to seasomn.
| E. Bakersfield

In April of 1976, Bakersfield acquired, from Tenneco West, séveral of the
appfopriated water rights identified in the MHA and thé Shaw Decree.16 The Kem River
is an important water source for the city. Bakersfield works in close cooperation with the
other MHA parties in managing the entitlements; especially in its present role as river
adnﬁniétrator. , v

In June 1976,.Bakersﬁeld17 séld to Kern Delta certain of the Tenneco water rights
and canal facilities. The rights conveyed included the Kern Island 300 cfs priority, were
transferred by quitclaim deed, and were described as “whatever they may be.” Both
. parties were aware of the history of the river, the historical practices and the gbveming
agreements. Both parties were also aware that the enﬁtlément acquired by Kerﬁ Delta
historically had not been put to full use. The purchase agreement was made subject to the

MHA and Shaw Decree, as well as to other agreements govemiﬁg the river. The rights

The experts testifying at trial each selected their own time period for purposes of
calculating annual averages, excluding or including wet years or dry years or taking other
factors into account. Their respective numbers diverged accordingly.

15

16 The contract between Bakersfield and Tenneco described the Kern Island rights .
and their relationship to the MHA and the Shaw Decree as follows: “said rights are -
known and identified by the names used herein, and have certain priority dates, priorities
and quantities. Said priority dates, priorities and quantities are more particularly-
described in the [MHA] of 1888, ... and subsequent amendments thereto and were
interpreted in the Shaw decree of 1900 ..., and the acquisition herein of said water rights
is intended to include said priority dates, priorities and quantities enumerated in said
documents.” .

17 Bakersfield holds paper entitlements to the following rights: Kern River Conduit,
Castro, South Fork, Beardsley (1st) (70 percent), Wilson, McCord (49 percent), Calloway
(20 percent), Railroad (20 percent), and Beardsley (2d) (70 percent). '
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were conveyed “subject to the legal coﬁsequences, if any, of the actual administration of
said agreements, documents and decrees ....”} At the time of the sale, Bakersfield knew
that North Kern took a substantial portion of the water released by Kern Island and its
Successors.

F. Release Water

As Both the MHA and the Shaw Decree reflect, each.day_ the use of the river water
begins with the Kern Delta, which now holds the forfner Kern Island entitlement. Kem
Delta’s decision to either use or release some or all of its entitlement sets the amount
available each day for use by junior right holders. The daily amount released by all first
point users is governed by the amount of water available in the river!® and the amount of
water requested by more senior right helders, vbe'g‘inm'ng with Kern Delta. Each
subsequent user either uses or releases water based on the amoﬁnt of water available to it
and its particular needs for the day. Thus, each subsequent right holder makes its own
deeisions based on the daily decisions of more senior right holders, subject always to the
amount of water provided by the river itself, in accordance With the historical practices.

Release water is not recorded or treated as a transfer or sale to junior Iight holders.
Release water is not ordered and cannot be used until it is relinquished each day by a
more senior right holder. Most of Kern Delta’s release water is generated during the
winter when Kern Delta historically has not had a use for all the available water by
| reason.of low crop demands, the lack of spreading19 facilities, the significant use of

ground water instead of river water for irrigation by farmers in the district, or other

18 For example, even though Kern Delta’s paper entitlement is 300 efs the river’s
natural flow might be less on any given day in any given year.

19 Spreading consists of flooding fallow land with excess water for the purpose of
recharging the underlying ground water basin. ‘
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factbrs. Both Kern Delta and North Kern have lesser irrigation needs in the winter, but
North Kern has an established spreading practice. o

During the period from 1954 to 1976, the pgedecessors in interest to Kern Delta
released an average of 87,000 acre feet of water to the river each year, primarily during
the winter months. This use was less than the full MHA entitlement. Ninety percent of
all the release Watér in the river originated with Kern Delta. Although that figure has
increased since 1976, Kern Delta éurrently does not have a demand for more then
200,000 afy on average; this number would be higher if Kern Delta constructed spreading
facilities. | |

After acquiring the water rights from Bakersfield, Kern Delta made public its
intention to increase diversions in éxcess of its historical use. Both Bakersficld and
North Kern objected to any diversion beyond Kern Delta’s historical use. Despite these
objections, and sincé 1981, Kern Delta has consistently diverted and used more Kern
River water than did its predecessors. Kern Delta’s expert compared Kern Delta’s use

with that of its predecessors as follows:

Year , Actual Entitlement | Use Release
1968-1976 ' _ - _
Pre-Kem Delta | 290,277 afy 163,370 afy 87,000 afy
1981-1994 - |
Post-Kem Delta 250,498 afy 182,175 afy 68,000 afy

The increase in use necessarily has reduced the amount .of release water available
-to junior right holders. From 1977 to 1996, the period following Kern Delta’s acquisition
of the rights, approximately 52,000 acre feet of release water was available to North
Kem, an amount iess than what was available both before 1977 and historicallj.

G. SWRCB

The SWRCB declared in 1964 that the waters of the Kern River were fully
appropriated. (SWRCB decision No. 1196.) Asa result, the SWRCB will not consider

12




application for an appropriative right to the waters of the Kern River unless the
application is accompanied by a study showing unappropriated waters are available. The
decision was reaffirmed in 1989. Anticipating that the trial court might find that some of
Kern Delta’s rights had been forfeited, the parties petitioned for the appropriation of any
such forfeited water. These applications are currently pending before the SWRCB, which
has deferred any action until the conclusion of this litigation.20

" H. Key Findings of the Trial Court

' The trial court made numerous findings in its statement of decision. Many are not
challenged by any party on this.appeal, such as the trial court’s decision that North Kern
failed to prove its contentions that Kern Delta had abandoned its rights and that Norﬁh
Kern had acqulred a portlon of Kern Delta’s water right by prescription, inverse
condemnation or an mtervenmg pubhc use. Bakersfield has not appealed from the trial
court’s adverse ruling on Bakersfield’s cross-complaint for damages against Kern Delta
for breach of contract. | |

In deﬁning the water rights held by the parties, the trial court found:

1. The water rights in question are appropriative rights, not contractual
rights. The MHA did not create water rights, but merely confirmed the

rights held at the time of the agreement. The agreement alsc was never
intended to and did not remove any right held outside the purview of
California water law.

2. The Shaw Decree also did not create any rights, but merely confirmed
and allocated the rights already obtained by appropriation. The Shaw
Decree eliminated any need to perfect the appropriative rights because it
confirmed a given quantity to each right holder.

20 Kern Delta has asked this court to take judicial notice of a letter from the SWRCB
dated October 8, 1999, which expresses SWRCB’s decision to defer action on the
petitions while this case is pending. We grant the request.
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3. The rights held by the parties are appropriative and not riparian because
the South Fork of the Kern River, the watercourse involved in Kern Delta’s
riparian claim, ceased to be a natural waterway in 1868.

4. North Kern did not purchase any.release water in 1952. A fair reading
of the 1952 purchase agreement discloses no guarantee of any specific
. quantity of water.

5. The 1976 Bakersfield/Kern Delta agreement for the sale of water rights
was not ambiguous -- Bakersfield only sold the water rights it had
“whatever they may be” and the sale was subject to the actual .
’ adrmmstrauon of the water under the MHA and the Shaw Decree.

As to the administration of the river, particularly the practice of releasing water to

junior appropriators, the trial court found:

1. Kern Delta holds the first priority right, through its predecessor Kern
Island, to divert and appropriate from the Kern River 300 cfs daily. The
entitlements established by the Shaw Decree are calculated on a daily basis.

2. The historical practice was to release water to the river Whenever there
was, on any given day, a surplus above the actual demand of the particular
right holder, which water was available for use by junior right holders
having a demand for the water on that day. All parties understood that the
release of any quantity of water on a given day was available on that day
only and that each day on the river is a “new” one for purpose of
‘calculating release water.

3. Use of release water was at all times permissive, without formalization,
prior communication, acknowledgement or transfer agreement. There

- existed historically “cooperation and consent” among the first point users
with respect to the practice of releasing water and the use of released water.

4. Release water is not addressed directly in either the Shaw Decree or the
MHA.

5. The existing system of diversion and distribution works well and results
in a predicable distribution system and full beneficial use of all the water
available, a state of affairs which should be preserved insofar as possible.

6. During the period 1954-1976, Kern Delta released on average 87,000
afy of water per year. During the same period, North Kemn diverted and .
beneficially used on average 66,000 afy of water, of which 63,000 afy was
water released by Kern Delta.

14



Finally, with respect to forfeiture, the trial court found:

1. Kern Delta’s pre-1914 rights were subject to the rule of statutory

forfeiture. The five-year period may be any period of continuous historic -
- nonuse and need not be the five-year period immediately preceding the

commencement of the legal action seeking to prove forfeiture.

2. Kern Delta has forfeited a portion of its appropriative rights by nonuse

for a continuous five-year period based on annual averages over 45 years.
~ Kern Delta has used on average approximately 159,286 afy, which is the

extent of its preserved entitlement. The remaining portion of Kern Delta’s
- entitlement has been forfeited through nonuse.

3. Article X, section 2 of the California Constitution (article X, section 2)
precludes Kern Delta’s use of water rights in excess of historic amounts; to
do so would be an unreasonable use because it would harm other water
right holders. | '

4. When an appropriative right is forfeited under the statute, the right
reverts to public use. Because a portion of the water rights formerly held
by Kern Delta has been forfeited, the Kern River is no longer fully
appropriated. That portion of the water, which has become unappropriated,
1s now subject to appropriation under the applicable procedures and the
jurisdiction of the SWRCB.

DISCUSSION
Kerh ﬁelta Appeal
L |
Although the record is complex, as are the arguments of the parties, this case for

the most part involves competing legal princiﬁles, @d the critical facts are generally not
dispﬁted by the parties. The trial court’s statement of decision is detailed and well
organized, and separates the court’s findings and analysis by the various theories raised
by the parties, and the parties in large part do not challenge the trial court"s factual
findings. North Kern lost all its claims against Kern Delta except for two -- forfeiture for
nonuse and a contention under article X, section 2, which prohibits unreasaonable use of
water resources. Essentiallfy, the trial court found that Kerﬁ Delia had not used its full

entitlement under thé MHA and therefore had forfeited a portion of its rights. Kern Delta
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‘contests this determination and disputes the method used by the trial court to measure
nonuse. - |

North Kern and Bakersfield, while agreeing with the trial court that a portion of
Kem Delta’s rights were forfeited for nonuée, disagree that the forfeited water reverted to
public ﬁse. They assert instéad that the forfeited water rights reverted to the holders of
junior appropriative' rights. |

| IL.
. A.

It goes without sayiﬁg that water is one of thé most, if not the most, important of
this state’s natural resources. The history of California water law commenced with the
pueblo rights held b'jf owners of the early Spanish land grants.?1 Although all- water
within the state is the property of the people (Wat. Code, § 10222), the right to use water
" may be acquired and held in a variety of forms, including riparian and appropriative. The
right to use water, once acquired, is a vested property right, although it is usufructuary
and subject to the limitations estabiished by -1aw. (United States v. State Water Resources
Control Bd., supra, 182 Cal.App.3d 82.) Article X, section 223 (adopted in 1928 as

21 . There are excellent summaries of the history of California water law in two
published cases, United States v. State Water Resources Control Bd. (1986) 182
Cal.App.3d 82, and Pleasant Valley Canal Co. v. Borror (1998) 61 Cal.App.4th 742.

22 All further references are to the Water Code unless otherwise noted.

23 Article X, section 2 (1976 version) provides: “It is hereby declared that because
of the conditions prevailing in this State the general welfare requires that the water
resources of the State be put to beneficial use to the fullest extent of which they are
capable, and that the waste or unreasonable use or unreasonable method of use of water
be prevented, and that the conservation of such waters is to be exercised with a view to
the reasonable and beneficial use thereof in the interest of the people and for the public
welfare. The right to water or to the use or flow of water in or from any natural stream or
water course in this State is and shall be limited to such water as shall be reasonably
required for the beneficial use to be served, and such right does not and shall not extend
to the waste or unreasonable use or unreasonable method of use or unreasonable method

16



former art. 14, § 3) sets the primary limitations upon water rights in the state, as follows:
1) the right to use water is restricted to that amount of water reasonably required for a A
beneficial use; 2) the right does not extend to the waste of water; and 3) the right does not
.extend to unreasonable uée or unreasonable methods of use or diversion. (Peabody v.
City of Vallejo (193 5)2 Cgl.Zd 351, 367.) These prfnciples hold whether the rights are
riparian or appropriative. (Ibid., see also City of Barstow V. Mojavé Water Agency (2000)
23 Cal.4th 1224, 1240.) The courts have conSistently found that article X, section 2 is

'- intendéd fo insure the water resources of the state are ‘put to a reasonable use and are
made available for the constantly increasing and changing needs of all the state’s citizens.
(City of Barstow v. Mojave Water Agency, supra, at p. 1240; People ex rel. State Water
Resources Control Bd. v. Forni (1976) 54 Cal.App.3d 743, 751-752.)

By virtue of the éonstitutional provision, water rights are quantified by the amount
of water devoted to a beneficial use and water rights are restricted or reduced by the
amount of water not so used. No title or right can be acquired to any amount of water
which exceeds that Which can Be puttoa reasonable beneficial use. (Joerger v. Pacific
Gas & Electric Co. (1929) 207 Cal. 8‘, 22.) Being usufructuary, water rights cannot be
obtained by diversion, by deed, by title, or by contract, nor can they be sustained simply
by possession of a license from the SWRCB. Instead, the legal right to use particular

water exists only so long as the water is put to a reasonable beneficial use. (Joslin v.

of diversion of water. Riparian rights in a stream or water course attach to, but to no
more than so much of the flow thereof as may be required or used cons1stent1y with this
section, for the purposes for which such lands are, or may be made adaptable, in view of
such reasonable and beneficial uses; provided, however, that nothing herein contained
shall be construed as depriving any riparian owner of the reasonable use of water of the
stream to which the owner’s land is riparian under reasonable methods of diversion and
use, or as depriving any appropriator of water to which the appropriator is lawfully
entitled. This section shall be self-executing, and the Legislature may also enact laws in
the furtherance of the policy in this section contained.”
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| Marin Mun. Water Dist. (1967) 67 Cal.2d 132, 141 [wasteful use is not beneficial use and
thus no legal right to waste water exists]; Joerger v. Pacific Gas & Electric Co., supra, at
p. 22 [diversion not sufficient to preserve right]; Southside Imp. Co. v. Burson (1905) 147
.Cal. 401 [contract right to water limited to amount put to beneﬁcialvunse]; United States v. ‘
State Water Resources Control Bd., supra, 182 Cal.App.3d atp. 97 ‘[if license holder fails
to put water to beneficial use, license is revoked]; Big Rock M.W. Co. v. Valyermo Ranch
Co. (1926) 78 Cal.App. 266, 275 [diversion without use confers no right]; Witherill v.
Brehm (1925) 74 Cél.App'. 286, 294 [extent of the user’s right is limited, not by _th¢
quantity of water diverted or by capacity of the ditch but by the qﬁantity applied for
beneficial purposes]; Simons v. Inyo Cerro Gordo Co. (1920) 48 Cal.App. 524 [discox)ery
of springs does not convey ownership if not used].) Water rights carry no specific
property right in the corpus of the water itself. (Big Rock M.W. Co. v. Valyermo Ranch
Co., supra, atp. 275.)
B.

The trial court found that Kern Delta’s predecessors in interest held appropriative

water rights to the first 300 cfs of Kern River water. This finding is supported by the

evidence and is not seriously challenged by the parties.?* The overwhelming weight of

24" Kem Delta argues, as it did -- with considerably more conviction - in the trial

court, that its rights are also riparian in nature and thus cannot be lost through nonuse.
(See Fresno Canal & Irrigation Co. v. People’s Ditch Co. (1917) 174 Cal. 441, 450; Mt.
Shasta Power Corp. v. McArthur (1930) 109 Cal.App. 171, 191.) Even if this was a
correct statement of present law, and we are not certain it is (see Joslin v. Marin Mun.
Water Dist. supra, 67 Cal.2d at p. 134 [riparian rights attach only insofar as the amount
of water which can be used consistent with article X, § 2]; Fellv. M. & T, Incorporated
(1946) 73 Cal.App.2d 692 [constitutional mandate of beneficial use applies to all water
“under whatever right the use may be enjoyed”]; Orange County Water District v. City of
Riverside (1959) 173 Cal.App.2d 137, 184 [riparian users may not lose right by nonuse,
but amount not used becomes available for appropriation which becomes a legitimate
claim against the riparian right]), the trial court found that any such riparian right had
been extinguished prior to Kern Delta ownership because of a change in the watercourse
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the evidence established that Kern Delta and its predecessors always considered the rights
‘appropriative and acted consistently. The parties’ historical use of water and the
administration of the watercourse is the best evidence of their relative water rights.
(Pleasant Valley Canal Co. v. Borror, supra, 61 C.al.App.4th 742.) The Kern Island
rights can be directly traced to the notice of appropriation filed on December 1, 1889.
Both the MHA and the Shaw Decree refer to the rights as appropriative.

An appropriative right is the right to use an identified quantity of water, to the ,
exclusion of subsequent right holders, provided the entire quantity is necessary for the
beneficial pufposes for which it was appropriated; the right holder is entitled to meet all
its water needs up to the amount appropriated before any subsequent right holder may
take any water from the subject watercourse. (City of Pasadeﬁa v. City of Alhambra
(1949} 33 Cal.2d 908, 926; Senior v. Anderson (1900) 130 Cal. 290, 297; Hoffman v.
Stone (1857) 7 Cal. 46, 49; Ortman v. Dixon (1859) 13 Cal. 33, 3 8; Butte Canal & Ditch
Co. v. Vaughn (1 85 8) 11 Cal. 143, 153-154; Hutchins, The California Law of Water
‘Rights (1956) pp. 154-157.) ' |

Since 1914, the statutory scheme created by ’ghe WCA is the exclusive method of

acquiring appropriated rights to water. To secure such a right, an application must be
filed with the SWRCB for a permit authorizing construction of the necessary water works
‘and the taking and use of a specified quantity of water. (United States v, State Water
Resources Control Bd., supra, 182 Ca].App'.Bd at p. 102.) If the appropriation is not

of the South Fork of the Kern River (the watercourse from which Kern Island would have
held riparian rights) which occurred in the mid-1800’s. When a waterway changes its
channel through natural causes, riparian rights are contemporaneously altered. (See
McKissick Cattle Co. v. Alsaga (1919) 41 Cal.App. 380, 388-389.) Having changed its
flow, the Kern River no longer runs contiguous to the former Kern Island land. Only
land which borders a natural watercourse is endowed with riparian rights. (Gallatin v.
Corning Irr. Co. (1912) 163 Cal. 405, 416; Lux v. Haggin, supra, 69 Cal. at pp. 424-425))

19



secured by such a per‘mit,' the claimant must prove the appropriation was accomplished
prior to 1913 and ﬁot since lost by prescription, abandonment or forfeiture. (See Crane v.
Stevinson (1936) 5 Cal.2d 387, 398.) | |

Here, Kern Delta proved, by its notice of appropriation and by the MHA and the
S'haW'Deqree, that it holds superior appropriative rights to 300 cfs daily of the Kern River
water. The core dispute in this case thus focuses upon the second element of the
necessary proof -- whether Kern Delta forfeited all or a portion of this right thrdugh
nonﬁse. -

1.
A. .

An appropriative right is neither infinite nor indefinite. An appropriative right
cannot be held in perpetuity if the water is not put to a beneficial use: (Bazet v. Nugget
Bar Placers, Inc. (1931) 211 Cal. 607, 617; Duckworth v. Watsonville Etc. Co. (1907)
150 Cal. 520, 531-534.) | “[An] appropriator [can] hold, as against one subsequent in
right, ‘only the maximum quantity of water which he shall have devoted to a beneficial
use at some time within the period by which his righf would otherwise be barred for
nonuser.” (Smith v. Hawkins (1898) 120. Cal. 86.)” (Lindblom v. Round Valley. Water
Co. (1918) 178 Cal. 450, 455.) |

A water right is forfeited When the holder fails to put the water right to full
beneﬁCial use for a period of five consecutive years. (§ 1241, formerly Civ. Code,

§ 1411 (1872 enactment).) This statute codifies common law. (Wright v. Best (1942) 19
Cal.2d 368, 380; Smith v. Hawkins (1895) 110 Cal. 86, 122; Erickson v. Queen Valley
Ranch Co. (1971) 22 Cal.App.3d 578, 582; Hutchins, The California Law of Water

~ Rights, supra, pp. 295-296.) Pre-1914 appropriative rights may be lost by nonuse in the
same fnanner as post-1914 appropﬁative rights. (Pleasant Valley v. Borror, supra, 61
Cal.App.4th at p. 754.) The party asserting such a forfeiture bears the burden of proof.
(Ward v. City of Monrovia (1940) 16 Cal.2d 815, 820.)
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The trial court decided that, although Kern Delta initially held the first prioﬁ’ry
right to divert and appropriate 300 cfs per day from the Kern River, Kern Delta lost a
portion of its right through nonuse because “[t]he evidence is pefsuasive that Kern
Delta’s predecessors failed to use beneficially the full extent of their theoretical or paper
rights during various periods of five continuous years prior to the 1976 acquisition by
Kern Delta.” The trial court found that Kern Delta used, on average, only about 159,286
afy, aﬁd released, on average, 87,000 afy during several continuous five-year periods
between 1954 and 1976 the timeframe selected for measurement U1t1mate1y, the trial
court concluded that Kern Delta forfeited all its nght in excess of 159,286 afy.

Kern Delta challenges the trial court’s decision on several grounds, including the
following: | |

1. Because the law abhors a forfeiture, the MHA and the Shaw Decree must be
read exiaansively eo as t:o avoid forfeiture, and when so read, both documents preclude
North Kern and Bakersfield from asserting any claim to the water released by Kern Delta.

2. North Kern and Bakersfield are estopped from asserting any claim to such
water because they failed to raise it in a timely fashion and their predecessors in interest
agreed to Kern Delta’s release practices. |

3. Releasing water under the agreements to othe; first point users was a beneficial
use of Kern Delta’s entitlement.

4. The amount of water found to have been forfelted 1s excessive because the trial
oourt used the wrong penod of measurement and the increased diversions after 1976 were

not unreasonable.

21



B.

1. The MHA and The Shaw Decree

Kern Delta does not dispiite that, during the 45-year evaluation period, it released
on averagé 87,000 afy for use by junior approbriators.zs It argues, however, that, by
virtue of the MHA and the Shaw Decree, North Kern and Bakersfield, through their
predecessors, waived all future claims to released water and, alternatively, are estopped
to deny Kem'Del.ta’s right to its full MHA entitlement -- 300 cfs daily. _

The trial court concluded there was nothing in the MHA which transformed the
existing water rights into a “guaraﬁteed right having attributes of permanence” or a right
“insulated from the application of the water law of the State of California.” The court
also questibned Wheth'er a guaranteed or paramount, but dormant, water right would be
valid under current law, and implicitly found that the Shaw Decree did nothing to
foreclose :a later claim of forfeiture by North Kern or Bakersfield.

As Kern Delta sees it, its right to 300 cfs daily is inviolate because the MHA
established the right for any purpose selected by Kern Delta. ﬁnder this theory, Kern
Delta is free to waste water or entirely abandon the right for decades and then reassert it‘
to the full extent of the MHA entitlement -- 300 cfs daily. In other words, according to
the Kern Delta, the MHA and the Shaw Decree invalidated the legal doctrines of
prescription, forfe;iture, and abandonment, all of which exist and have always existed to
ensure that the limited water resources of this state are fully put to beneficial use.

In the absence of disputed extraneous evidence, which is the case.here, the
interpretation of a document is a question of law subject to de novo appellate review.

(CBS Broadcasting Inc. v. Superior Court (2001) 91 Cal. App.4th 892, 906.) In our

25 It does maintain that this is not an appropriate measurement, a claim we discuss

later in this opinion.
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estimaﬁbn, the construction of the_MHA and the Shaw Decree advanced by Kermn Delta
Violates'public policy and would requiré this court to declare it null and void. (See
SafeWay Stores v. Retail Clerks etc. Assn. (1953) 41 Cal.2d 567, 57‘445 75 [contracts may”
be declared violative of public policy when policy is declared in statute or Constitution];
Kreamer v. Earl (1891) 91 Cal. 112, 117 [California courts are loathe to enforce contract
‘provisions offensive to public policy]; Potvin v. Metropolitan Life Ins. Co. (2000) 22
Cal.4th 1060, 1073 [same]; Nahrstedt v. Lakeside Village Condominium Assn. (1994) 8
Cal.4th 361, 381 [same] ;) When the public policy of this state outweighs the interest in
the enforcement of a contract, the courts will not give effect to the offending agreement.
(Cariveau v. Halferty (2000) 83 Cal.App.4th 126, 133-134)

| We are hard pressed to identify any physical resource in this state more worthy of
protection as a matter of enlightened public policy than water; it is simply too precious a
comumodity to be allowed to be wasted under the auspices of a private contract or
otherwise. (See Joslin v. Marin Mun. Water Dist,, supra, 67 Cal.2d at p. 141; Joerger v.
Pacific Gas & Electric Co., supra., 207 Cal. at p. 22 [for this reason, water rights in
California are defined and quantified by beneficial use].)

In any évent, whether Kern Delta’s construction of the documents would conflict
with an ovérﬁding public policy is an issue we need not get into, because we do not find
anything in the MHA or the subsequent Shaw Decree which, ‘expressly or impliedly,
evinces an intent to insulate the covered rights from the operation of the laws of water
then (or now) in effect in this state. In an absence of such an intent, we must read the
documents in conjunction with the water law at the time the contract was made. (See
Miracle Auto Center v. Superior Court (1998) 68 Cal.App.4th }8_18, 821 [existing laws
become part of an agreement.])

The vlaw in 1888 and 1900, before the Constitution was amended to include the
precursor to article X, section 2, defined water rights by reference to beneficial use, as the

law does today. Thus, though the documents created a contractualﬁght to assert, among
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~ the disputing claimants, a priority appropriative right to water put to beneficial use, they
neither insulated such rights from the operation of general California water law nor gavé
“thé etérnal life! Accordifgly, even thotgh the MEA and ths Shaw Decree “confirmed”
Kern Delta’s 300 cfs daily, the right was at all times thereafter subject to forfeiture
through nonuse under the applicable principles of general California water law. (See Fell
y. M. .& T., Incorporated, supra, 73 Cal.App.2d 692.)

The documents also do not reflect a waiver by North Kern or Bakersfield of the
right to challenge Kern Delta’s retention of its appropriative right.26 The waiver of a |
legal right comes about only by the holder’s intentional act with knowledge of the facts,
(Roesch v. De Mota (1944) 24 Cal.2d 563, 572.) Though the Shaw Decree and the MHA .
may have subsumed the competing claims underiying the lawsuits settled by the
documenfs (see Wackerman Dairy, Inc. v. Wilson, supra, 7 F.3d 891, 897), neither
instrument is susceptible of being read as an intentional relinquishment in perpetuity by
North Kern or Bakersfield of the ability to question Kern Delta’s beneficial use of its |
entitlement. |

For the same reasons, neither document operates to estop North Kern or
Bakersfield. The doctrine 6f contractual estoppel is based on the notion that parties who
have expressed their mutual assent are bound by the contents of the instrument they have
signed and may not later claim that its provisions do not express their intentions or
understanding. (See Evid. Code, § 622; Estate of Wilson (1976) 64 Cal.App.3d 786, 801-
802; City of Santa Cruz v. Pacific Gas & Electric Co. (2000) 82 Cal.App.4th 1167,
1176.) North Kern and Bakersfield here do not question the contents of the documents,

do not contend the agreements did not express the intentions of the parties at the time,

26 A water right may be relinquished by contract. (See Southside Imp. Co. v. Burson,
supra, 147 Cal. at pp. 407-408; Wackerman Dairy, Inc. v. Wilson (9th Cir. 1993) 7 F.3d
891, 896-897.)
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and do not take positions inconsistent with those taken by their predecessors in interest

when the documents were created. North Kern and Bakersfield instead maintain that,’

its acknowledged MHA entitlement because it has, for at least one five-year period, failed.
to put all of its allocation fo beneficial use. And, even if there was something in either of
the two documents which might be'read to précludé any party from challenging another’s
beneficial use of the contractually confirmed right -- and there is nothing -- we would be
reluctant to enforce such a provision for the public policy reasons expressed earlier. "

‘None of the opinions relied upon by Kern Delta are apposite. Each deals with
either a contract for the sale of water rights or a deeded transfer of land to which water
righfs attached and a claim by one party to the sale or transfer that certain additional
rights §vere intended to be included in the deal, situations far from the issues here. (See
Copeland v. Fairview Land Etc. Co. (1913) 165 Cal. 148; Duckworth v. Watsonville Ete.
Co., supra, 150 Cal. 520; Williams v. Laras (1955) 131 Cal.App.2d 217; City of
Coronado v. City of San Diego (1941) 48 Cal.App.2d 160; Crane v. East Side Canal Etc.
Co. (1935) 6 Cal.App.2d 361; Wackerman Dairy Inc, v. Wilson, L's*upra, 7F.3d 891.) A
case on point, however, is Allen v. California Water & Tel. Co. (1946) 29 Cal.2d 466. In
Allen, the defendant claimed that the city plaintiff was estopped from objecting fo the
defendant’s pumping and exporting of water from a river basin because the city had
entered into an earlier contract, which obligated the defendant’s predecessor to develop
an indepéndent supply of water for the pumping operation. The court rejected this
argument, finding that the recital in the c_:‘ontract between the city and the defendant’s
predecessor did not contain any representation, express or implied, that the city would not
raise available legal objections to the defendant’s future activities. (/d. at p. 490.)
Analytically, this is also the case here.

. To conclude, the MHA and the Shaw Decree did not transfer any rights between

the parties, andins‘tead resolved existing disputes over acknowledged, preexisting,
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competing water rights. Neither document included any explicit or implicit

representations about the future actions of any party, nor did either purport to forever

ifistlate the Tights fiom the application of established Califormia law 2™ The teial comt ™~~~

therefore did not err when it found that neither the MHA. nor the Shaw Decree precluded
the current claims of North Kern and Bakersfield.

2. Laches

Kern Delta contends the trial court erred by rejecting Kern Delta’s affirmative
defense of laches (Civ. Code, § 3527). According to Kern Délta, North Kern and
Bakersfield unreasonably waited until 1995, more than 100 }}eafs after Kern Delta
commenced surplus releases, to bring their actions for forfeiture. North Kern replies that |
the equitable defense of laches is not available in this action in law and that, in any event,
Kern Delta did not prove the elements of the defense. Because we agree with this latter
proposition, we will ignore the former.

“The affirmative defense of laches requires unreasonable delay in bringing suit

- and resulting prejudice to the ciefendant.' [Citation.] Whether laches has occurred in a

particular case is primarily a question of fact for the trial court and an appellate court will
not interfere with the triai court’s decision unless it ~is obvious a manifest iﬁjustice has

occurred or the decision lacks substantial support in the evidence. [Citation.]”

27 The notion of beneficial use embodied in article X, section 2 anticipates exactly

this scenario; increased need and changed circumstances often require a readjustment of
historically held water rights. (See In re Waters of Long Valley Creek Stream System
(1979) 25 Cal.3d 339, 348 [prospective riparian right can be limited by beneficial use
doctrine]; Temescal Water Co. v. Dept. Public Works (1955) 44 Cal.2d 90, 106 [judicial
determination of existing appropriative rights rests on present use which may be quite
different at later time]; Miller & Lux, Inc. v. Bank of America (1963) 212 Cal.App.2d 719
[owner of recognized superior right cannot prevent use by another of water not needed by
holder of superior right]; Gin S..Chow v. City of Santa Barbara (1933) 217 Cal. 673
[constitutional amendment’s intent is to preserve present and future well-being of state by
full beneficial use of water resources].)
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(Transwestern Pipeline Co. v. Monsanto Co. (1996) 46 Cal.App.4th 562, 506; see also
County of Orange v. Smith (2002) 96 Cal.App.4th 955, 963; Piscioneri v. City of Ontario -
(2002) 95 Cal. App.4th 1037, 1046 t“The defense of laches is derived from the maxim

that ‘[t]he law helps the vigilant, before those who sleep on their rights.” (Civ. Code,

§ 3527.)"].) | '

The trial court made no expfess findings on the subject. However, implicit in the
trial court’g judgmenfc is a determination that laches was not proved. Unlike the cases
relied upon by Kern Delta,28 this case does not .in'.volvev the failure of a party to protect its
legal rights or to object to threatening action by another. Prior to 1976, North Kern’s and
Bakersfield’s predecessors in interest, consistent w1th the practice and agreement of the
parties, used whatever release water was made available to them by Kern Delta for nearly
a century.. This use was permissive, and, because the released water was surplus} as to
Kemn D‘elta, the use of it by North Kern and Bakersfield did nbt adversely affect Kern
- Delta’s water needs. | | |

The use also did not pose a threat to North Kern’s or Bakersfield’s rights until
1976, at the earliest, when Kem Delta sought to increase its own use beyond historical

amounts2? and thereby reduce the release water available downstream.30 In effect, there

28 Miller & Lux v. James (1919) 180 Cal. 38; Conaway v. Yolo Water & Power Co.
(1928) 204 Cal. 125, 135; and Empire West Side Irr. Dist. v. Straford Irrigation Dist.
(1937) 10 Cal.2d 376.

29 When Kern Delta purchased its interests in 1976, the parties believed the first
priority entitlement was limited to historical usage. Kern Delta acquired the rights
knowing full well the issue would someday have to be resolved, if not consensually then
by resort to the courts.

30 There is no evidence that, prior to 1976, Kern Delta’s predecessors ever curtailed
- the release of surplus water normally made available to North Kern. Had there been such
evidence, the failure to make an earlier claim might well have supported a laches defense.
The claim simply did not exist until 1976 when there was a clash in the rights of the
competing right holders. This date becomes important in determining the designation of
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was nothing for North Kern or Bakersfield to fight about, and thus nothing for North
Kern or Bakersfield to “acquiesce” in, so long as Kern Delta confined its usage within
historical patterns. (Conti v.- Board of Civil Service Commissioners (1969) 1 Cal.3d 351
[defendant asserting laches must show that plaintiff has acquiesced in defendant’s
wrongful acts and hasvundﬁly delayed seeking equitable relief to defendant’s prejudice].)

After 1976, North Kern and Bakersfield objected to any use by Kern Delta beyond
~ the historical. At first, it appeared that Kern Delta had been convinced not to exceed past
usége, but later, when it became apparent that Kern Delta intended to and in fact had
increased diversions®! and decreased release waters, North Kern and Bakersfield
commenced negotiations with Kem'Delta to attempt to resolve the brewing dispute short |
of litigaﬁon. This action followed immediately upon the breakdown of thé settlement
talks. The record does not support a conclusion that the lengthy negotiations in this
complex matter were unreasonable as a matter of law. (Transwestern Pipeline Co. v.
Monsanto Co., supra, 46 Cal.App.4th at pp. 521-522.)

. The record amply supports the trial court’s implicit conclusion. that laches was mot

proved by Kern Delta.

3. Practice of Releasing Water

Kern Delta argues that its historical practice of releasing suriolxis water to junior
appropriators itself precluded forfeiture. Kern Delta’s position has several distinct but

related components, to wit: 1) the MHA and Shaw Decree addressed the release practice

~ the five-year statutory forfeiture period of measurement, as we will discuss in section III.,
POSL. :

31 The point at which North Kern and Bakersfield acquired actual knowledge of Kem .
- Delta’s increased use cannot be pegged by simply identifying the particular date when
increased diversions began. The amount of water available for release depends upon the
flow of the river, which varies considerably from year to year, and increased upstream

- diversions will be detected only after sufficient time has passed to establish a pattern.
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and, therefore, Kern Delta’s participation in the practice waived the right to claim a
forfeiture; 2) participation in the practice created an implied prorriise not to claim a
forfeiture; 3) the release to junior appropriators who used the water for beneficial
purpos.e.s:"2 must be found to be a “beneficial use” precluding forfeiture because the MHA
and Shaw Decrees provided for the practice and constituted a transfer or sale by Kern
Delta of the release Watefs; and 4) the lack of demand for the water, a condition beyond
~ Kern Delta’s control, determined the amount of éurplus water available for release. The
trial court rejected all these theories and concluded that the release of water was
equivalent to nonuse, which ultimately amounted to a forfeiture.

The terms of the MHA and the Shaw Decree do not support the implied contract
or waiver contentions advanced by Kern Delta. We have been unable to locate any |
reference, either direct or indirect, to the concept of release water in either d_ocument.
Instead, the documents merely note the practice as the custom of the parties, but do
nothing to establish any independent right or duty with réspect to any released water.

Moreover, for the entire time the MHA and the Shaw Decree have existed, the
release of surplus water to downstream appropriators has been required by the doctrine of -
beneficial use, and an appropriative user has not been able to retain more than neceésary
to supply its own requirements. (See City of Barstow v. Mojave Water Agency, supra, 23 |
Ca1.4th‘at p. 1240 [where theré is surplus, holder bf prior rights may not enjoin its |
appropriation by others]; Duckworth v. Watsonville Etc. Co., supra, 150 Cal. 522 [a prior
appropriator méy not prevent appropriation or use by others of surplus waters]; Smith v.
0 Hara (1872) 43 Cal. 371, 375.) Indeed, the principles of prescriptioh, appropriation,

forfeiture and abandonment would have little reason to exist in the absence of a demand

32 There is no chspute that the released water d1verted by North Kern and Bakersfield
“was put to legitimate beneficial uses.
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that water be released if not beneficially used, énd, by applying these principles in a
variety of contexts, the California courts have, for more than'a centﬁry, confirmed the
perfection or loss of rights by reference to beneficial use and to the expectation that |
surplus water must be released to junior claimants. (Eri'ckson v. Queen Valley Ranch Co.,
supra, 22 Cal.App.3d 578 [nonuse may result in forfeiture]; Thorne v. McKinley Bros.
(1936) 5 Cal.2d 704 [nonuse during certain period of day defines appropﬁative right];
Akin v. Spencer (1937) 21 Cal.App.2d 325 [actual use, not amount diverted, defines
right]; Pleasant Valley Carial Co. v. Borror, supra,. 61 Cal.App.4th 742; Miller & Luzx,
‘Inc. V. ﬁaﬁ‘k of America, supra, 212 Cal.App.2d 719 [the requiremeﬁt that surplus water
be released assumes that the water cannot be put to beneficial use by the privority Aright
holder); Lindblom v; Round Valley Water Co., supra, 178 Cal. 450 [plaintiff claimed right
to water not used by defendéﬁt].) Kern Delta’s practice of releasing water if coulci not
use therefore cannot be deemed a “beneﬁpial use” by them or others, and we have found
no authority to the contrar’yi.'

Likewise, we have found no authority which remotely suggests lack of demand as
a reason for the alleged nonuse is of any moment iﬁ determining whether there has been a
forfeiture. The Supreme Court has held exactly the opposite, and decided that a water
cbmpany’s appropriaﬁve right was subject to forfeiture despite a declining demand from
its customers. (See Lindblom v. Round Valley Water Co. .(1918) 178 Cal. 450.) This
result makes eminent sense under the rule of “use it or lose it” in a state such as
California, where water is scarce and a lessened demand by one user is invariably
matched with an increased demand by another.

Finally, as the trial court correctly found, the MHA and the Shaw Decrée do not
treat release water as a sale or transfer to junidr appropriators and inétead treat each water
entitlement as a separate right in descending order of more senior rights. Consistently,
the parties meticulously maintained each entitlement as a separate right, even when

ownership interests merged, and each entitlement was traced to an independent notice of
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appropriation. Each day the Watermaster has individually caloulated the entitlements and
has never categorized or identified the use of release Weter as a transfer or sale of water
to a junior appropriator, temporary or otherwise.

The pfactices of the parties and the watermaster have been in accord with the law,
which mandates that sﬁrplus water be released by the senior appropriator. Such releases
have never been regarded as a sale, a transfer or a beneﬁcial use. (See Smithv O’Hara,
supra, 43 Cal. at p. 375; Hewitt v. Story (9th Cir. 1894) 64 Fed. 510 515.) Thus, the
released water which exceeded the quantity Kemn Delta actually requ1red to satisfy its
needs was nonuse by Kern Delta and subject to competing claims by junior appropriators.
(See Lindblom v. Round Valley Wdter Co., supra, 178 Cal. 450, 455.)

The cases cited by Kern Delta to support the prdposition that its release practice
constitutes a beneficial use are not persuasive. In Calkins v. Sorosis Fruit Co. (1907) 150
Cal. 426, Calkins sold the surplus water to a neighbor and the court found, in the absence
of an express contract provision to the contrary, that the competing appropriator could not
assert that the sale was not a beneficial use because the appropriation included a right to
sell surplus Water Neither the MHA nor the Shaw Decree included any equivalent or
- comparable provision. In addltlon in Calkins, the court found that the sale did not affect
the defendant’s appropna’aon not the case here.

In Davis v. Gale (1867) 32 Cal. 26, the plaintiff failed to fend off the defendant’s
adverse claim even though the defendant had released water to downstream miners “from
time to time.” The issue in Davis did not involve a claimed forfeiture for nonuse by the
defendant, but rather involved the plaintiff’s loss of its priority appropriation by virtue of
the defendant’s presc;‘iptive use. The court’s opinion did not address whether a
continuous release for the statutory Ideriod would have resulted in forfeiture.

Finally,.in East Side Canal & Irrigdtion Co. v. U. S. (Ct.CL. 1948) 76 F. Supp.
836, the trial court found that_ the plaintiff’s custom of holding water as a reserve in the

upper reaches of a canal system was a beneficial use precluding forfeiture. The case
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obviously did not concern water released to junior users. Interestingly, the opinion
supports the trial court’s decision here, because the East Side Candi & Irrigation Co.
court also concluded that any amount not used or held in reserve was lost by forfeiture,
despite a contract provision establishing the right in the plaintiff to 2 given quantity of
water.
| The trial court did not err in determining that Kern Delta’s practice of releasing
surplus water, however consistent, did not constitute a beneficial use which precluded its
forfeiture. |
- C.

The controlliné law of forfeiture, for both pre- and post-1913 rights, is section
1241 and the intefpretive case law. (§ 1241; Smith v. Hawkins, supra, 120 Cal. at p. 88;:
Eriksonv. Queen Val. Ranch Co., supra, 22 Cal.App.3d 578.)33 The statute provides:

“When the person entitled to the use of water fails to use beneficially all or
any part of the water claimed by him, for which a right of use has vested,
for the purpose for which it was appropriated or adjudicated, for a period of
five years, such unused water may revert to the public and shall, if reverted,
be regarded as unappropriated public water ....” (§ 1241, emphasis
added.)34

33 - Kern Delta’s challenge to the trial court’s finding that Kern Delta’s use in excess

of historical levels would constitute unreasonable use under article X, section 2, is moot.
The trial court’s decision rested on its conclusion that article X, section 2 precluded Kern
Delta from claiming water rights which had been unexercised for almost a century.
There was never any contention made that Kern Delta misused or wasted water, issues
found in more conventional challenges to alleged unreasonable uses. Because we will
conclude the amount unused by Kern Delta was forfeited, we need not address the
constitutional question directly. We have already noted the strong public policy that
water in this state be beneficially used.

34 The law abhors a forfeiture and when a statute calls for the forfeiture of a
recognized property interest, it must be given a fair, reasonable construction in order to
avoid harsh results. (Contra Costa Water Co. v. Breed (1932) 139 Cal. 432, 441,
overruled in part on other grounds in Miller v. McKinnon (1942) 20 Cal.2d 83, 90.)
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The five-year period under section 1241 means five continuous years of nonuse
for the purpose for which the water was appropriated. (Erickson v. Queen Valley Ranch
Co., supra, 22 Cal.App.Bd 578.) The amount lost by forfeiture is measured by the
amount not continuously used during the statutory period. (See Smith v. Hawkins, supra,
© 120 Cal. at p. 88 [the amount not lost is the maximum quantity put to use during statutory
period]; Lindblom v. Round Valley Water Co., supra, 178 Cal. 450; Northern California
Power Co., Consolidated v. Flood (1921) 186 Cal. 301.) However, the case law makes
~ clear that the “continuous use” necessary to defeat an alleged forfeiture does not
neoessgn’ly mean “constant use” (Irrigated Valleys L. Co. v. Altman (1922) 57 Cal. App.
413), and the concept of éontinuous use is directly related to the nature of the initial
appropriative use. (Id. at p. 429, citing He&peria Land & Water Co. v. Rogers (1890) 83
Cal. 10, 11; see also § 1241.)

The determination of the amount of water required to satisfy an appropriative use
isa question of fact to be determined by the trial court (Gray v. Magee (1930) 108
| .Cal.App. 570), as is the determination of the time of use and nonuse and the quantity of
use and no.nuse (Erickson v. Queen Valley Ranch Co., supra, 22 Cal.App.3d at p. 582;
Joerger v. Pacific Gas & Electric Co., supra, 207 Cal. 8; Pabst v. Finmand (1922) 190
Cal. 124; Mt. Shasta Power Corp. v. McArthur (1930) 109 Cal. App. 171, 179). The
appellate courts review such findings under the substantial evidence rule. (See Erickson
| v. Queen Valley Ranch Co., supra, at p. 582, citing Chowchilla Farms, Inc. v. Marin
(1933) 219 Cal. 1, 9-10; Pabst v, Finmand, supra, 190 Cal. 124, 135.)

The trial court here examined the period from 1942 to 1976 during which Kemn
Delta did not use its full MHA entitlement. HoWever, the court did not identify any |
spéciﬁc ﬁve—yeaf timeframe upon which to base its ruling, vand rather relied upon, and
- quantified Kern Delta’s annual use during, a 45-year “evaluation” period. The court then

decided that Kern Delta retained a “preserved entitlement to ... approximately 159,286
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acre feet per year on average,” a figure apparently derived from exhibit 5142,35 which
 derives its figures from the 45-year “evaluation” period.36 '

‘We think the trial court erred in two respects. First, we believe it failed to identify
an apliaropriate' period for measuring whether there was a statutory forfeiture. Second, we
" believe the court erred when it measured the amount of water forfeited by Kern Delta |
using an énnual average or annual figure without restricting its decision to mox.:e

accurately reflect historical use patterns. -

35 Although the parties at oral argument claimed that exhibit 5142 is “incorporated

into the judgment by reference,” and that it is not based on averages but actual use, we do

not find this apparent from the judgment itself or the court’s statement of decision. The
court does refer to exhibit 5142, but it does not expressly or implicitly incorporate the

- exhibit into the judgment. It states that “the evaluation of preserved entitlement set forth
in Exhibit 5142 is an accurate portrayal of water use during the period in question as
attributed to each of the rights acquired by Kern Delta.” The exhibit itself is entitled
“Preserved Entitlement and Average Actual Use of Kern Delta Diversion Rights Based
on 45-Year Evaluation Period.” This is a statement pointing to the evidence which

- . supports the court’s findings. The exhibit itself uses the words “Average Actual Use.”

As it currently stands, the judgment identifies the amount of water forfeited as an annual
average without regard to daily, monthly or seasonal usage and we find this to be error.
If the parties’ representation at argument is correct, and this is not the way the 159,286
afy figure was obtained, the error is not so much how the figure was calculated but rather
how the judgment is constructed. Either way, remand is required. Furthermore; the
figure is unacceptable because it was not extracted from an appropriate five-year period.
(See discussion, post.) |

36 We asked the parties for additional briefing on the issues of measurement and
time. We have the discretion to propose and consider questions of law on appeal,
especially where all due process considerations have been satisfied. (See, e.g., Cabrera
v. Plager (1987) 195 Cal.App.3d 606, 611.) “We are at liberty to consider, and even to
decide, a case upon any points that its proper disposition may seem to require, whether
taken by counsel or not.” (Noguera v. North Monterey County Unified Sch. Dist. (1980)
106 Cal.App.3d 64, 72, fn..5.)
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1. The Five-Year Period

We hold that the trial court erred in not selecting a speciﬁc five-year period, but
choosing instead to rely on the 45-year evaluation period. Becat;se section 1241 requires
the showing of ﬁonuse for a continuous five years, due process concerns mandate that the
relevant period be expressly identified by the trial court, and the failure to do so precludes
meanmgful review in violation of the 14th Amendment of the United States Constitution.
(See Rupf'v. Yan (2000) 85 Cal.App.4th 411, 419 [due process requires meaningful
‘review]; Nasir v. Sacramento County Off. of the Dist. Atty. (1992) 11 Cal.AppAth 976, _
986 [forfeiture statu"ces must afford due process of law and provide both-notice_and
meaningflﬂvheal.‘ing].) |

In addition, although we disagree with Kern Delta that the law limits the five-year
period to the exact five years immediately preceding the lawsuit (see Hufford v. Dye
(14912) 162 Cal. 147; Witherill v. Brehm, supra, 74 Cal.App. 286), we do believe the
period selected must bear a diréct temporal relationship to the time the contrary claim
was made. The doctrines of forfeiture, adverse possession, abandonment and prescription
are all related (see Smith v. Hawkins, supra, 110 Cal. 122) and, without éxcep’c_ion, are all
evaluated in the context of competing claims of the right to use water. They are not
doctrines which are adjudicated in the abstract without the presence of a compéting
clajm. (Sée Orange County Water Dist. v. City of Riverside, supra, 173 Cal.App.2d at
p. 184 [although riparian ﬁsers do not lose their right by nonuse, the amount not used is
subject to appropriation which becomes a legitimate claim against the rights of the
riparian]; Pabst v. F inmand, supra, 190 Cal. at pp. 128-129 [prescriptive rights must be
obtained by actual clash of rights]; Lindblom v. Round Valley Water C‘o., supra, 178 Cal.
at p. 452 [doctrine of forfeiture prevents appropriator from diverting and storing amounts
over its legitimate needs and thereby prevent use by others, appropriator cannot hold
amount forfeited against claim by one subsequent in right]; Pleasant Valley Canal Co. v.

Borror, supra, 61 Cal.App.4th at pp. 784-785 [party cannot complain of unlawful
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diversion un'less he is injured thereby).) In this case, for reasons we have already
identified in our discussion of the laches doctfine, ante, there was no competing claim

until 1976 when Kemmn Delta sought to expand its historical use, which in turn impacted
| the amount of water it released each day to junior appropriatofs. Therefore, we believe
the appropriate five-year period must be no later than the five years immediately
preceding 1976,37 although the period of measurement can be adjusted for drought years,
if there were any, where the nonuse is not the result of a voluntary act of the appropriator
but rather the result of a lack of supply. (See Irrigated Valleys L Co. v. Altman, Supra,
57 Cal.App. 413.) | | |

Although the cases cited by North Kern in support of their position, Hufford v.

Dye, supra, 162 Cal. 147, Erickson v. Queen Valley Ranch, supra, 22 Cal.App.3d 578
and Witherill v. Brehm, supra, 74 Cal.App. 286, base ﬂ:leir analysis on more than a five-
year historical paﬁem of use, none of the cases stand for the proposition that the statutory
five-year period can be plucked from any point during the period of ownership, even
decades prior to the assertion of any adverse claim. Witherill is an adverse possession
case in which the claimant was seeking to defend a claim previously perfected under the
rules of advérse possession.” Hufford involves a claimant seeking to define a prior claim
established by prescription. Erickson was a quiet title action looking to déﬁne the claim
' existing at the time a competing claim was made. All three cases looked to the historical
patterns of use in order to define the nature of the right held subject to a later élaim. This
approach represents a proper assessment of the relevant historical evidence. However,

none of these cases used historical patterns over an extended period of time to establish

37 We do not define the exact period of measurement but leave that for the trial court

because we recognize there are other issues and evidence relevant to selecting the

- appropriate time period. Both parties represent that there were tolling agreements and
earlier suits and obiections arising from the clash of rights. These may well play a role in
selecting the appropriate period of measurement. B
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forfeiture in the absence of z ¢laim. .In other words, in each, the court looked back to the
prior clésh of rights, when both parties were asserting competing claims. It did not allow
a curreﬁt claimant to define and perféct a current claim by means of a reach back to a
period when.there was no clash of rights. We note the seminal Supreme Court forfeitufe
“case of Smith v. Hawkins, supra, 120 Cal. 86, used the five years preceding fhe action as
the appropriate period of measurement.38 :
" 2. Nonuse |
It also appears that the trial court premised its fmding.}lpon Kern Delta’s use (i.e.,

“approximately 159,286 acre feet per yéar on average”’) rather than upon Kern Delta’s
nonuse. In other words, fhe court turned the fundamental principle .of forfeiture on its
head. (Gray v. Magee, supra, 108 Cal.Appv. 570; Orange County Water Dist. v. City of
Riverside, supra, 173 Cal.App.2d at pp. 196-197 [loss of right by nonuse measﬁred by
how much is appropriated by others].)¥ The determination about whether there has been
a continuous nonuse for purposes of forfeiture (or for the related doctrines of
abandonment and adverse possession) requires an assessment of the beneficial use for
which the water was appropriated. (See Montgomery & Mullen L. Co. v. Quimby (1912)
164 Cal. 250; Hesperia Land etc. v. Rogers, supra, 83 Cal. atp. 11; Withei;ill v. Brehm,

38 The question about when the statutory five-year period commences would appear

 tobean appropriate issue for the Supreme Court to address, given the ambiguity. of the
existing authorities on the subject. i

39 The measurement must include both quantity and time, since the evidence here

suggests both are variables which govern the “law of the river.” The task of measuring

water use and nonuse for irrigation purposes is complicated because it involves factors

- not subject to precise human control. (Pabst v. Finmand, supra, 190 Cal. 124; Mt. Shasta

Power Corp. v. McArthur, supra, 109 Cal. App. atp. 179 [quantity of water required for

irrigating is governed by the nature of the soil, climatic conditions, and circumstances

- surrounding the land and crop].) For this reason, there is no uniform rule of usage or
nonusage applicable to all cases. (Joerger v. Pacific Gas & Electric Co., supra, 207 Cal.

8.) :
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supra, 74 Cal.App. 286, 294, Davis v. Gale, supra, 32 Cal. 27 [with appropriativé right,
use and nonuse are the tests of the right and must be decided upon facts of case]; see also
City bf Barstow v. Mojave Water Agency, Sup}"a, 23 Cal.4th at pp. 1254-125 6 [actual

-measurement of use defines right].) The historical beneficial use is the best evidence of
the parties’ characterization of the base appropriative ﬁgh’c. (See Pleasant Valley Canal
Co. v. Borror, supra, 61 Cal.App.4th 742.) However, forfeiture is based on nonuse.

(§ 1241; see Gray v. Magee, supra, 108 Cal.App. 570 [court rejected minimum use

| finding and instead looked to see what was lost by nonuse].)

" The law is unambigudus that what is forfeited is what is actually not used for the |
entire statutory five-year period, not what exceeds the average use for that period.#0 The
distinction is not meaningless pedantry, as the‘followving hypothetical demonstrates.
Consider the following fictional average annual usages for a prior appropriator with a

160,000 afy entitlement:

1970 145,000 afy
1971 135,000 afy
1972 125,000 afy
1973 150,000 afy
1974 140,000 afy

The average of these averages is 139,000 afy. Under the “use” approach applied
by the trial court, the appropriator would have a “preserved entitlement” in this amount,
and thus would have forfeited 21,000 afy (160,000 minus 139,000'afy'). Under the
“nonuse” approach required by the laws of forféitlure, howeifer, the party has lost only
10,000 afy, which represents the difference between the highest use in the five-year
. period and the full entitlement. (See Smith v. Hawkins, supra, 120 Cal. at p. 88.) The

40 This analysis is based on our assumption that the judgment means what it says.
See footnote 35. ‘
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result of this latter, correct approach carries out section 1241’s mandate that the amount
forfeited is only that part of the right which has not been continuously used for the
particuiar ﬁve—year period (§ 1241). In the hypothetical, that amount is 10,000 afy.
The record evidence does not support a conclusion that Kern Delta’s predecessors
failed to use the entire enhtlement during every part of every year within the 45-year
‘evaluation period, even if we agreed this was an appropriate period for measurement,
which we do not. To the contrary, there were many instances when Kern Delta’s
- predecessors used the full entitlement during certain months of a partiéular year. For
| example, in 1959-1961, 1964, 1966, 1968, 1970-1972, 1976, 1979, 1981-1982, Kern
| Delta’s predecessors did not release any surplus water during one or more of the months
of June, July and August and a finding of forfeiture for these months 11;1 any five-year -
period that included one of the noted years would be iinproper. When the nature of the
initial beneficial use is linked to a particular time of day, a certain month, or a particular
season of the year, the finding of forfeiture must also be thus linked.4l (4drmstrong v.
Payne (1922) 188 Cal. 585, 600; Oraﬁge County Water District v. City of Riverside,
supra, 173 Cal.App.2d 137, 197.) Consecjuenﬂy, it is possible to forfeit a right to use
water for a portion of the year or a certain hour of the day but not for other such

periods:42 (See Santa Paula Waterworks v. Peralta (1896) 113 Cal. 38, 44 [forfeiture six

41 The MHA anticipates that water use will vary from month to month and season to

season. The parties concede as much When they distinguish between the “MHA season” -
and the “non MHA season.”

42 This is not to say that North Kern may extract the most favorable portions ofa

year over a 45-year period to establish forfeiture. At argument North Kern asserted that
exhibit 5142 represented the lowest amount of use for January over a five-year period,
and the lowest amount of use for February over what may well be a different five-year
period. The statute requires that forfeiture be measured during a continuous five-year
period. (§ 1240.) And, although forfeiture can be for the entire year or only a part of the
year (a designated day, month or time), the period of measure is a single continuous five-
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out of seven days a week]; Scott v. Henry (1925) 196 Cal. 666 [continuou‘s use for
irrigation season); Bazet v. Nugget Bézr Placers, Inc. (1931) 211 Cal. 607
[winter/summer]§ Gray v. Magee (1930) 108 Cal.App.570 [same]; Garbarino v. Noce
- (1919) 181 Cal. 125 [one day in three]; Haight v. Costanich (1920) 184 Cal. 426 [two
* months out of four].) . | -

The amount released by Kern Delta each day is directly dependent on the amount
of water available and the demand for irﬁgation déliveries. An annual average is entirely
too simplistic as a measurement of the loss of Kern Delta’s vested right. (See Tulare
' Irfigation District v. Lindsay—S}frathmore Ifrigation District (1935) 3 Cal.3d 489, 569-
570.) We will illustrate, with another hypothetical, the law’s demand that the amount
forfeited be linked to actual need and actual use and that the right lost be quantified by
concrete feferences to actual historical use. Consider the following yearly use pattern for
five continuous years by a fictional right holder with a 15,000 acre feet per month |

entitlement:

January through March - 5,000 acre feet per month

April through May - 10,000 acre feet per month

June through August - 15,000 acre feet per month
September through December - 5,000 acre feet per month

In this scenario, the average monthly use is 8,333 acre feet, far below what was
put to beneficial use during April through August of eéch hypothetical year. If forfeiture
is determined by mathematical averages unrelated to this actual uée, the party would havg
its right reduced to 8,333 acre feet per month for every month of every year, even though
in reality it used its full entitlement from June through August in every examined year,

when it obviously had and séﬁsﬂed beneficial needs.

year period. There is no authority for the pick and choose method advanced by North
Kem.
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While the evidence here may support a finding of continious nonuse based upon a
defined season, month or day,*? no such finding was made by the trial court, which
precludes further meaningful appellate review and, if the judgment was intended to limit
the forfeiture to a defined season, month or day, creates an unacceptable ambiguity.44 |

, - The record suggests the evidence would support a finding based on daily use (the
,e'a'_cttial measurement under the MHA) or some other larger period of time if it can be
linked to the initial need and historiéal beneficial use. In this connection, many of the
reports generated for the paﬁies used monthly averages, which allow for some
segregation between on and off-season p'eriods.v We are in no posiﬁon, nor is it our
function, to make these determinations of fact, which may require the taking of additional -
evidence. We simply hold that, because the judgment measures thé forfeiture using an
annual average it is érroﬁeous as a matter of law, and reversal and remand is required fox
further appropriate proceedings.

We reiterate that, whatever base measurement period (i.e., day, month, season,
© etc.) the tria‘l court selects, the choice must have evidentiary support and the nonuse, if

aﬁy, must be calculated by reference to the maximum quantity beneficially used by Kern

Delta for each such period during the five-year span before the 1976 claim by North Kern
: selected by the trial court as the appropriate period for evaluating whether a forfeiture
occurred. (See Smith v. Hawkms, supra, 120 Cal. at p. 88; Tulare Irr. Dist. v. Lindsay-

Strathmore Irr, Dist., supra, 3 Cal.2d 489, 569-570.) The court may consider the effect

43 The actual calculation of the water ordered, used, and released by right holders is
calculated on a daily basis. However, day, month and season measurements are found in
the MHA. What is not found is an annual measurement or the use of averages.

44 See Pabst v. Finmand, supra, 190 Cal. 124 (failure to limit finding to particular

time or season requires inference that finding is based on continuous use for five-year
penod) :
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(or lack of effect) of any other factor or variable, beyond the control of Kern Delta anéx
not related to demand, suggested by the record as having some potential relevance to
nonuse, such as climate and water supply. (See Irrigated Valleys Land Co. of Cal. v.
Altman, supra, 57-Cal.App. 413.) |

IV. _

In two footnotes, Kern Delta challenges the trial coufc’s order, datéd June 10,
1998, grantin.gvsummary adjudicationin favor of Bakersﬁeld on the fourth, fifth and niﬁth
causes of action (indemniﬁcaﬁon and breach of contract claims) of Kern Delta’s créss- |
' comﬁiaint. Kem Delta’s argume‘nt'on these issues is set out in its footnote 48, which
asserts that the court’s ruling “denied [Kern Delta] its day in court with respect to the
damage issue raiéed in the fourth, fifth and ninth causes of action of its cross complaint”
and was not reducéci to a proper, fofmal order.

First, Kern Delta has waived any objection td the form of the order by failing to
raise the issue at the trial court and conceding that the minute order, made in open court,
- finally disposed of the three causes of action. (Guardianship of Stephen G. (1995) 40
Cal.App.4th 1418, 1422.) Secondly, Kern Delta has waived the points for purposes of
appeal by its conclusory presentation. A_n_appellate court may treat as waived an issue
Which; although raised in the brief, is not supported by pertinent or cognizable legal
argument or Iﬁroper citation to authority. (McGettigan v. Bay Area Rapid Transit Dist.
(1997) 57 Cal.App.4th 1011, 1016, fn. 4; Landrj 2 Berfyessa Union School Dist. (1995)
39 Cal.App.4th 691, 699-700 [issue abandoned where supported only by assertion of
general legal principles without argument or application to facts on appeal].) It is the
appellant’s duty to demonstrate affirmatively trial error. (Reyes v. Kosha (1998) 65
Cal.App.4th 451, 466, fn. 6.) Kern Delta’s general assertion of error, unsupported by
specific argument or authority, that it Waé “denied its day in court” is patently insufficient

to raise the issue on this appeal.
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Third, Kern Delta has waived the issue for purpéses of api:éal by its abbreviated
footnote treatment. (See Cal. Rules of Court, rule 15(a) [éach argument must be stated
under separate headings in the briefs]; In re Keisha T. (1995) 38 Cal.App.4th 220, 237,
fn. 7 [“We interpret this casual treatment as.reflecting [the appeliant’s] lack. of reliance on
* this argument”].) |

North Kern Cross-ApQéal |

The trial court determined that the portion of the rights forfeited by Kern Delta had
reverted to the public. ‘Altemativély, the trial court found that the forfeited rights passed
to North Kern, a junior appropriator. Not surprisingly, North Kern now bhallenges the
trial court’s first conclusion and contends the court’s alternate conclusion is the correct
one. | |

All parties agree that none of the water of the Kemn River is subject to an
appropriative SWRCB permit. Therefore, in order to secure the right to any water
forfeited by Kern Délta, North Keni was required to prove that its claim was per‘fectevd _
before 1914.45 However, our resolution of Kern Delta’s éppeal effectively moots the
issue becauée the lack of a sustainable finding that Kern Delta forfeited any of its ri ghts.
means, obviously, that there are yet novforféitéd rights to which North Kern may have

succeeded. (See Dannenbrink v. Burger (1913) 23 Cal.App. 587, 594 [once the amount

45 As we said earlier, one who lacks a permit and who claims a right to appropnatwe

water in this state must prove the appropriation was made prior to 1913 and not thereafter
lost by prescription, abandonment or forfeiture. (See Crane v. Stevinson, supra, 5 Cal.2d
at p. 398.) Since 1914, all appropriations of water in California must be approved by the
SWRCB. (§§ 1201, 1225, 1252.) The claimant for a permit must submit an application
to-the SWRCB which sets forth, among other items, “[t]he nature and amount of the
proposed use” (§ 1260, subd. (c)) and “[t]he place Where it is intended to use the water.”

({d., subd. (f); County of Del Norz‘e v. City of Crescent City (1999) 71 Cal.App.4th 965,
976. )
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forfeited has been quannﬁed the claimant may prove up a subsequent appropriation of
the same].) The issue must therefor be addressed on remand, if necessary.

We do, however, offer some observations which may be relevant on remand.
First, the MHA and the Shaw Decree, which quantify North Kern’s and Kern Delta’s
respective entitlements, do ﬁot appear to support a claim by North Kern to any of Kern
Delta’s rights because neither document evidences a pre-1914 appropriative claim to an
increased entitlement by North Kern. Though under the documents North Kern’s
entitlements are “juniorf’ to Kern Delta’s when there is insufficient water in the river to
satisfy both baﬂies’ entitlements, a finding on remand that Kern Delta has forfeited some
portion of its entiﬂemem will not necessarily result in the enhancement, by an equivalent
amount, of North Kern’s rights. It only will mean that, when water is scarce, there is an
increased likelihood that North Kern’s entitlement will be satisﬁed because Kern Delta’s
claim will have been reduced. North Kern will gainb an increase in its entitlement only if
it;proves a pre-1914 appropriation. (Sé'e Wellsville East Field Irr. Co. v. Lindsay Land &
Livestock Co. (19_43) 104 Utah 448, 462, 137 P.2d 634 [where water is scarce and
existing junior appropriators, whether under permit or common law, claim more water
‘than is ordinarily .available, the forfeited water will actually feed tﬁe existing entitlements/'
of the junior appropriators, a practical result not equivalent to the expansion of the
- existing junior entitlements].) Any pre-1914 appropriation by North Kern must be
defined by the actual quantity of water forfeited and the actual quantity of water
subsequently put to beneficial use.4® (City of Barstow v. Mojave Water Agency, supra,
23 Cal 4th at p. 1241.) |

46 It would appear from the position taken by North Kern at trial, and the records of

water use before us, that a pre-1914 appropriation of any water forfeited would be less
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Second, the trial court determined there was no prescriptive use by North Kern or
abandonment by Kern Delta, ﬁndings which have not been challenged on this appeal.
(See Dogherzj) v. Creary (1866) 30 Cal. 290 [abandoned water right subject to subseéquent
appropri'ation] ; Gallagher v. Montecito Valley W:ater Co. (1894) 101 Cal. 242 [right
acquired by prescriptionj ; Lindblom v. Round Valley Water Co. (1918) 178 Cal.450
[nonuser forfeits water rights which become available to subsequent appropriator].)

Thus, the only remaining possibility is that Kern Delté’s predecessors in intérest forfeited '
. a pdrtion of their rights prior to 1914, which were to some extent subsequvenﬂy |
appropriated by North Kern’s predecessors prior to 1914, (See Smith v. O 'Hara (1872)
43Cal.371) -

Third, if North Kern is unable to prove a pre- 1914 éppropﬁation, its claim, like
any other post-1914 claim, wﬂl be subject to the statutory mandates because the clear
inteﬁt of the WCA is to provide for the uniform adnﬁnistratioﬁ of California’s water
resources. (Art. X, § 2; § 1201; Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 367-
368.) Thﬁs, thé pre-1914 nature of Kern belta’s right does not preclude application of
thé WCA if that right is found to have been lost qfter 1914. We find no authority to
support North Kern’s position that, once established, a pre-1914 appropriation is subject
to future management outside the statutory scheme. Though certain constitutional

- provisions restrict a state from altering or extinguishing an existing property interest,

than the amount of water now claimed by North Kern. North Kern’s predecessors, like
those of Kern Delta, did not practice winter ground water recharge. Therefore, the
increased need for water for this purpose, occurring in the middle of the 20th century,
could not be part of any pre-1914 appropriation. (4rmstrong v. Payne, supra, 188 Cal. at
p. 600 [an appropriation of water has always been defined by the amount used].) An
appropriation cannot be expanded except by a new appropriation. (Pleasant Valley
Canal Co. v. Borror, supra, 61 Cal.App.4th at p. 753.)
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such as a preexisting water right (see Fall River Valley Irr. Dist. v. Mt. Shasta Power
Corp (1927) 202 Cal. 56, 68), there appears to be no barrier to the application of a
statutory scheme if the preexisting right is legitimately extinguished by operation of
common law principles. This result is particularly compellinnghen strong public policy
considerations make a strong case for statewide uniform management of an essential
resource such as California water.
On-this sﬁbjec’c’, there is no doubt about the public policy of the state. The
| SWRCB has exclusive jurisdiction over appropriative claims made éfter 1914. (§§ 1201,
1202, 1225, 1250; Pleasant Valley Canal Co. v. Borror, supra,_ﬁ 1 Cél.App.4th at p. 754;
United States v. State Water Resources Control Board (1986) 182 Cal.App.3d 82, 102.)
After 1914, a ‘claimant may not establish an appropriati’ve right merely by use. (§§ 1225,
1201, see People of State of Cal. v. United States (9th Cir. 1956) 235 F.2d. 647.) Water
forfeited reverts to the public and becomes available for appropriation byvo’chers47 |
| thrOUgh the permit procedures. (§ 1241.) This furthers the Legislature’s aim of
“foster[ing] the most reasonable and beneficial uses of the state’s scarce Wwater resources.
[Citation].f’ (Pleasant Valley Canal Co. v. Borror, supra, 61 Cal.App.4th at p. 754; see
| also National Auduboﬁ Soc. v. Superior Cburf (1983) 33 Cal.3d 419, 447 [legislativ.e
intent is to grant SWRCB broad expansive authority to undertake comprehensive

planning and allocation of water resources].)

47 The language of the statute which requires a finding of the SWRCB and notice to
the parties, is intended to provide procedural guidelines to be followed before forfeiture
when the SWRCB is the agency determining whether forfeiture has occurred. (See 12
Pacific L.J. 526, 527.) In this case, the competing rights of the parties were fully litigated
and full procedural protection was afforded. .
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- Fourth, Whilé we havé been unable to uncover any authority for the proposition
that a forfeited pre-1914 entitlement reverts to the public, this subject is not ﬁ'ow before
us. The irreducible issue raised by North Kern’s appeal is whether any amount forfeited
by Kem Delta hias been appropriated as a matter of law by North Kern, but this issue is
not ripe for decision givén our disposition of Kern Delta’s appeal. On the other hand, if
on remand North Kern cannot prove its ent1ﬂement to any water found to have been
forfeited by Kern Delta, whether the Water has mstead become a part of the public
domain would seem to be irrelevant to the interests of North Kern,, at least in this action.

Other Issues
The remaining issues raised by the pafties, whether on the appeal or on the cross-
appeal, are moot. Resolution of all such issues first requires the resolution of the issue
whether Kern Delta forfeited some portion of its rights by nonuse and if so the
quantification of the amount'forfeited'. '

DISPOSITION
~ The judgment is reversed. The case is remanded for retrial of:

(1) the question whether Kern Delta forfeited by nonuse any part of its MHA
entitlement of 300 cfs per day, based.upon a measurement (day, mionth, season, etc.), a
specific five-year period; and a consideration of all other relevant factors disclosed by the
evidence; and |

(2) all other issues (1) expressly raised by the parties on this appeal but (2) not
resolved by this opinion and not found in this opinion to have been waived or abandoned
for purposes of this appeal, and (3) put in controversy by reason of the trial court’s

determination of the issues described in (1) above.
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The parties are not limited on retrial under this remand to the evidence introduced
during the previous proceeding, and may offer whatever additional evidence they desire
to have admitted, subject to the trial court’s rulings on the admissibility of such evidence.

Each party shall bear its own costs on this appeal.

| Dibiaso, J.
WE CONCUR:

Ardaiz, P.J.

Levy, J.

48



.- e vWUVUs U/ GY

!

COURT OF APPEAL

- ' ' FIFTE -
IN THE COURT OF APPEAL OF THE STATE OF CALY d‘ﬁ%ﬂ%ﬁﬁ'mm

FIFTH APPELLATE DISTRICT MAR 3 - 2p
BE;;E Sproule Court Admiristrator/Cler).

NORTH KERN WATER STORAGE : F033370 P

DISTRICT, ' '

v , ' (Super. Ct. No. 172919)
Plaintiff, Cross-defendant, Cross- | :
complainant, Respondent and Appellant,

v - ORDER MODIFYING

: ' OPINION AND DENYING

D TER DISTRICT,

KERNDELTA WA TR  PETITIONS FOR REHEARING
Defendant, Cross-complainant, Cross- LNO CHANGE IN JUDGMENT]
defendant and Appellant;

CITY OF BAKERSFIELD,

Cross-defendant, Cross-complainant and -

Respondent. ,

I. |

The opinjon filed in the above entitled action on January 3 1,2003, is modified as
follows: | '

1. The following scntence is added to footuule 6 on page 7:

“Noﬁctheless, by limiting our discussion to the Kern Igland rights, we do

not mean that any amount forfeited is correspondingly limited to Kern

Island rights. Any amount forfeited may well include portions 6f Kern

Delta’s other appropriations.”

2.- The following sentence is added to footnote 33 on page 32, after the sentence
which ends with the words “alleged unreasonable uses,” and before the sentence that
begins with the words “Because we will:” ’

“Un these facts, article X, section 2 does not provide an independent

ground for affirming the judgment,”

18 T9vd A | Yoa § | 69/5-SPp-655  9ZIST £oBZ



R AR ' ,
3% Tho last paragraph of Page 33 ul' the opinion is modified to read “1932 10 1976"
in place,of 1942 to 1976,”

. 4.-Ont'page 474 ‘Paragraph (1) of the disposition, the words “MHA entitlement
of 300 cofs per day” are deleted and the words “paper cntitlements” arc put in their pluce
' 'so that the paragraph reads as follows: : ‘

“(1) the question whether Kern Delta Torfeited by nonuse any part
of its paper entitlements, based upon a measurement (day, month, season,
ete.), a specific five-year period, and a consideration of all other relevant
factors disclosed by the evidence; and”

-+ 5. There is no change in Jjudgment.
I
| North‘Kem’s peﬁtion for rehearing is denied.

Other than the few matters addressed by the modifications deseribed above in

section I of this Order, North Kern’s petition for rehearing is nothing more than the
expression of North Kern'’s obvious indignation that this court had the chutzpah to
disagree with most of the contentions raised by North Kern on thls appeal. We also point
out that California Rules of Court, rule 25 [Rehearing], is not an {uvitation to edit the
opinions of the Courts of Appeal. (See Lewis v, Superior Court (1999) 19 Cal.4th 1232,
1263 [“[Aln opinion is not a brief in reply to counse’s arguments,’, . . In order to state
the reasons, grounds, or principles upon which a decision s based, the court need not
discuss every case or fact raised by counsel in support of the parties’ positions™]; People
v. Garcia (2002) 57 Cal.App.4th 847, 853-854.)

II1.

~ Kemn Delta’s petition for vrehearing i denied.

The court did not decide this case on public policy grounds. The opinion states - -

only that, even if the Miller-Haggin Agreement and the Shaw Deorey suppbrted Kern
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Delta’s contention that its rights were not subject to California law governing forfeiture

and unreasonable use, the court would be compelled to reject this argument on.public
pohcy grounds. Moreover, the parties extensively briefed the pubhc policies of this state

with respect to water and water rights.

Dibiaso, P.J.

WE CONCUR:

& Ardaiz, P.J, |

4 ' Levy, .
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