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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of
, ORDER: WR 88-
WASTE AND UNREASONABLE USE OF

WATER BY IMPERIAL IRRIGATION COUNTY: Imperial

DISTRICT.
ORDER TO SUBMIT PLAN AND IMPLEMENTATION SCHEDULE
FOR WATER CONSERVATION MEASURES
BY THE BOARD:
1.0 INTRODUCTION

The State Water Resources Control Board (Beard) havimg isswued Water
Right Decision 1600 on Junme 21, 1984; Decision 1600 having found that
the operatiomal practices of the Imperial Irrigatiom District (IID or
District) result im a misuse of water im violation of Article X,
Section 2 of the Califormia Comstitution and Sectiom 100 of the
California Water Code; the Board having ordered that IID take
specifiéd measures te comserve water including the development of a
comprehensive water comservation plan and implementatiom schedule; the
Board having conducted further hearings om May 5, 1987 and March 30
and 31, 1988 to receive evidence regarding the status of IID's water
conservation program amd plams; IID and other interested parties
having appeared and presemted evidemce; the evidemce having beem duly

considered by the Board; the Board finds as follows:
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BACKGROUND

Decision 1600 and Related Litigation

The Board's involvememt in evaluating water use and the potemtial for
water comservation im Imperial Irrigatiom District begam with the

filing of a complaint with the Board and the Department of Water i

™

Resources alleging waste and unreasomable use of water. Following
investigation of the complaint, and failure to resolve the matter with
11D, the Departmemt of Water Reéources referred the complaint to the
Board for hearing. Based om the record developed at the hearing im
Septenber and December of 1983, the Board issued Decision 1600 om

June 21, 1984. Decisiom 1600 reviewed the issues raised at the
hearing concerning the operatioms of IID, the causes amnd quantity of
water losses im 1D, and the potential for reducimg water losses
through implementationm of water comservation measures. The decision

acknowledged efforts of IID and many individual farmers to comserve

water, but it found that there were additiomal practical water
conservation measures available and that the failure to implement such
measures resulted in a misuse of water im vielatiom of Article X,
Section 2 of the California Water Code. TID was directed te submit
evidence regarding tailwater momitorimng, to repair or require the
repair of defective tailwater structures, to submit a plan for
resuming construction of regulatery reserveirs, to develep an improved
water accounting system and to prepare a comprehensive water
conservation plan specifying a schedule of implementation and method

of finamcing for selected water comservation measures. -
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Following the Board's demial of a petitiom for recomsideratiom, IID
filed suit challenging the Board's jurisdictiom to adjudicate the
reasonableness of 1ID'S water usage under pre-1914 appropriative
rights. The Superior Court ruled that Decision 1600 had no binding
legal effect om 1ID. On November 4, 1986, however, the Court of
Appeal upheld the Board's jurisdictiom teo adjudicate issues comcerming
the alleged waste or unreasconable use of water and to emter orders
requiring corrective actiom where a misuse of water is determined to

exist. (Imperial Irrigatiom District v. State Water Resources Comtrol

Board, (1986) 186 Cal.App.3d 1160, 231 Cal.Rptr. 283.) The Califormia
Supreme Court demied IID's petitiom for review amd the case was
remanded to Superior Court for determimatiom of whether the

evidentiary record supported issuance of Decisiom 1600.

On April 13, 1988, the Superior Court emtered a Statement of Decision
which concluded that the evidence amply supports the Board's finding
that the failwre of IID to implement additiemal water comservatiom
measures is unreasomable and constitutes a misuse of water: The couft
also concluded that the Board had looked at all relevant aspects of
IID's operationms and declared that Decisiom 1600 is a reasonable and
balanced directive for achievimg compliamce with Article X, Sectiem 2
of the State Comstitution. The court remanded the matter te the Board
for establishing a mew schedule for complying with Decisiom 1600,

IID's motion for a mew trial was demied om July 8, 1988.

Subjects Addressed at Hearing on March 30 and 31, 1988

No actiom was taken to enforce the requirements of Decision 1600

pending resolution of the litigatiom comcermimng the Board's
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Jurisdiction. A hearing was held om May 5, I987 to receive a status
report from 11D om water comservation measures. A more extemsive
hearing was held on March 30 and 31, 1988 to receive evidence
regarding: (1) the status of 1ID's 1985 Water Comservation Plan:

(2) additiomal water comservatiom studies or programs which have been
initiated or completed since adoption of the 3.985 Water Comservation
Plan; (3) the priority im which identified water comservatiom measures
would be implememted; (4) the ecomomic feasibility amd sources of
funding for water comservation measures; (5) the schedule for
implementing particular water comservation measures; (6) estimates of
other water users' present and future meeds for water which is made
available as the result of IID water comservation; and (7) the

anticipated effects of water comservation in IID upon bemeficial uses

of the Salton Sea.

STATUS OF IID WATER CONSERVATION PROGRAM

Ongoing Water Cemservatiom Measures

Imperial Irrigatiom District is involved in numerous water
conservation projects. With respect to the repair of defective
tailwater structures required by Decisiom 1600, 11D motified all
farmers within the District to repair defective tailwater structures

or the District would repair the structures at the farmers' expense.

o

The District also maintains an omgoing program of metifying farmers of

faulty tailwater structures which do met allew for accurate water
measurement. Testimeny from District persomnel and farmers indicates

that the program is effective.

~ &

2
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With respect to momiteorimg tailwater discharges, fﬁe District provided
evidence indicating that, for 1987, District personnel momitored 91.7
percent of water deliveries of ome cubic foot per second or greater:
Deliveries for smaller amounts of water are mormally for stockwater or
rural domestic use which seldom have amy tailwater. The Board
concludes that the evidence presented substamtially comp lies with the
provisions of Decision 1600 directing IJD to submit evidemce regarding

the extemt of tailwater momitoring.

With respect to developing an improved water accounting procedure as
directed by Decisiom 1600, the District intreduced evidence regarding
its Water Balancing Accounting--Delivery Accountimg Program which
records the amount of water actually delivered at the farmers'

headgates rather than simply the amount of water ordered as was done

"previously. The District also has implemented a program to make

measurements of camal spills, deliveries to lateral headgates, field
deliveries, tailwater discharge, and tile draimage at various
locations throughout the District. A sampling method was utilized to
develop a water balamnce for the District based om informatiom from
continuous water recorders placed at various randemly selected
locations. Although development of the water accounting procedure is
not complete, the evidence indicates that the District is making
reasonable progress toward developing a comprehensive water accounting

program as directed By Decision 1.600.
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After emtry of Decisiﬁﬁ“lﬁOO,IID applied for a low imterest loam to

construct am additiomal regul'atery reserveir which it estimates will

conserve 4,100 acre-feet per anmum of direct operational discharge
plus 500 acre-feet per annum of additional water comserved due to
eperationmal flexibility. The reservoir is scheduled to be in :
operation in August or September of this year. Th;RDistriCt also has

plams for amother regulatory reservoir to be located adjacent to the ¢
East Highline Camal. Further comstruction of regulatory reservoirs

appears to be clesely related to the development amd implementation of

the District's overall water comservatiom plam as discussed below.

Other ongoing water comservatiom programs referred to inm the record

include comtimuation of the District's comcrete lining of camals, a

demonstration tailwater recovery program, operation of seepage

recovery systems along portioms of the East Highline Camal amd All-

American Camal, amnd participatiom in a cooperative study with the
U. S. Bureau of Reclamation to determime the cost effectivemess of
lining the East Highline Camal. The rate of comcrete lining of
canals, however, has decreased substamtially im recent years due to

budget limitatioms. (IID, 10, Table 14; T,I,113:22-—115:23)1

3.2 Development'of Water Comservation Plan

11D presented testimomy that its presemt water comservatiom plam is

composed of a number of studies and reports developed over the last

=

; ¥r-Citations to exhibits /in the record are inmdicated by the abbreviation of )
the party submitting the exhibit, the exhibit number, amd the numbér of the
page, table or figure within the exhibit. Citations to the hearimg tramscript
are-indicated by a "T" followed by the velume number, the begimming page and
line number amd the ending page and 1ine number.

ook
Yo ho-
,‘,;.f!ﬂ :" B

V3 o N L

PR ST . EE P Y .
T I A SR PR R B -
N 4 = % . + < .



several years. These documents include the 1985 Water Comservatiom
Plan and 1985 Supplement, the 1985 Water Requirements and Availability
Study, the 1985 Water Tramsfer Study, and the 1986 amd 1987 Water
Comservation Activities amd Update reports. Im addition, 11D has
prepared am Emvirommemtal Impact Report on the proposed Water
Comservatiom Program and Imitial Water Tramsfer Study as well as a

very recent Water Comservation Implementation Plam.

The 1985 Water Comservatiom Plan discusses District operatioms and on-
going [1D water conservation programs. The plam also specifies a
number of long-term water comservation goals imcluding additiomal
concrete linmimg of District camals, replacing camals and drains with
pipelines im cities and towns, comstructiom of am 8,000 acre-foot
reservoir mear the East Highline Camal, comstruction of up to tem
regulatory reserveirs of 200 to 500 acre-feet each, imstallatiom of
automated remote system comtrol amd data acquisitiom devices at
numerous locatioms, comstruction ef spill collector systems and
seepage recovery systems, use of computerized water delivery -
scheduling, collection and distribution of weather and soil data for
farmers' use im scheduling water orders, cooperation im providing
information om irrigation and tailwater recovery systems to farmers,
continuation of omn-farm improvements, implementatiomn of irrigation
mamagement programs by farmers amd imstallation of tailwater recovery
systems. The lomg-term goals cutlimed im the plam are subject to
funding availai)ility. Comsequently, mo Firm schedule is established

for implementation of most specified comservatiom measures.



The 1986 and 1987 Water Comservatiom Activities amd Updates reports

provide informatiom om changes in conditions and modificatioms to the

plan made in each year. The Water Requirements amd Availability Study
was undertaken to 'idemtify the District's potential water supply needs
and to determine the amount of water that could be comserved and made o

available for other uses.

The 1985 Water Tramsfer Study prepared for 11D by Parsoms Water
Resources, Inc. examimed a number of facters to determime the most
likely candidates for a water tramsfer arramgememt with 11D. Factors
considered imclude curremt and projected water supply and demands,
feasibility of a water transfer, amd bemefits te both the tramsferor
and the tramsferee. The study identified Metropolitam Water District,
San Diego County Water Authority, amd Kerm County Water Agemcy as the
three most likely candidates for emterimg into a water transfer

arrangement. Of those three agencies, Metropolitam Water Bistrict

(MWD) was determimed to be the "most suitable candidate" because it

has the necessary facilities and comveyance capacity, its receipt of

additional water would bemefit a number of water agencies im the south

coastal region of the State, it has am existing comtract for Colorado

River water and it is familiar with the water comtract admimistration
policies of the U. S. Department of the Imteri'or. (1ID, 8, p.ES-5)

The Water Transfer Study comcluded that 1ID should negotiate am

imitial water tramnsfer agreement with MWD that would make additiomal 2
water available for diversiom imto the Colorado Aqueduct System. The

initial transfer would involve water made available as a result of &

previously implemented comservatiom measures. The study recommends
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that additiomal water tramsfer agreements with MWD should follow as
further water comservatiom occurs. Im the evemt a water tramsfer
camnot be negotiated withim a reasomable time, the study recommends

that a transfer to the Sam Diego Water Authority be mnegotiated.

Based om the imformatiem from the various water comservation documents
prepared over the last few years, I1D recemtly developed a Water
Conservation Implementatiom Plam which is discussed im Section 5
below. The Envirommental Impact Report for the proposed I1ID water

conservation program is discussed im Sectiom 7.

NEED FOR WATER CONSERVATION

Possible Increase im Water Demand Withim 11D

) Implementation of water comservation measures im 11D could make a

substamtial amount of water available for other uses, either within
the District or elsewhere. Some of the water made available through
water comservation may be required for imcreased leachimg im IID to
prevent salt build-up in the seil. Other factors which may increase
IID's demand for water imclude the possibility of irrigatimg
additional acreage, increased use of double cropping, and increased
municipal demands. Imperial Irrigatiom District estimates that
implementation of its‘ proposed water comservation plam would result inm
conservation of 367,900 acre-feet per annmum, in additiom to water
savings already achieved. IID propeses to tramsfer 250,000 acre-feet

per year, holdimg the remainder im reserve to cover future Wae needs

in the Imperial Valley. (T7,1,56:10-56:17)
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Metropolitan Water District of Southerm Califormia

As noted im Sectiom 3.2, IID's 1985 Water Tramsfer Study concluded
that 11D should megotiate a water tramsfer agreement with MWD. The
projected water demands for MWD and the basis for those projections
are explaimed in MWD Exhibit 12. As the result of wet conditioms om
the Colorado River simce 1983, MWD has been able to divert close to
the 1.3 mill ien acre-foot capacity of its Colorade River aqueduct im
each of the last five years. (T,11,339:17-19). Due to the
development of the Cemtral Arizema Project and other factors, however,
the quantity of Colorade River water available for diversiom by MWD om
a dependable basis will be restricted to the quantity available under
its fourth prierity right to 550,000 acre-feet per anmum. This
quantity is reduced further by approximately 30,000 acre-feet per
annum due to current levels of use by other holders of present
perfected rights. There is a possibility of additiomal reductioms in
the quantity of water available to MWD due to imcreased use by Imdiam
tribes. (MWD, 2, p. 22) The Cemtral Arizoma Project began deliveries
in 1985 and, is expected to utilize-its full apportionment im about

1992. (T,11,340:11-340:16). Without the development of additiomal

~ supplies, the record indicates that MWD faces a potemtial systemwide

shortfall during dry periods of 560,000 -acre-feet per annum by the'’
year 2000, increasing to 980;000 acre-feet per annum by 2010. (MWD,
12,pp. I, 13; MWD, 15, p. 2)-

Coachella Valley Water District

Imperial Irrigatiom District, Coachella Valley Water District (CVWD),

Palo Verde Irrigatiom District and the Yuma Project collectively hold

10.
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rights to divert 3.85 million acre-feet per amnum from the Colerado

River. CVWD imtroduced evidemce of water usage by the four agemcies

showing that in 5 of the last 28 years,vthe 3.85 million acre-feet per
anpum limitation was exceeded. If excess Colorade River water had mot
been available, CVWD would have faced shortages ranginmg from 8,000 to
232,000 acre-feet. (T,11,439:17-440:8; CVWD, 3) The estimated water
shortages to CVWD are based upon the assumption that the water savimgs

resulting from lining 49 miles of the Coachella Canal were im effect.

(T,11,439:24-440:1)

Based upon the evidence of past water usage, CVWD contends that
additional water comservation im IID is mecessary to emsure that CYWD
water demands can be met within the 3.85 million acre-feet
apportiomment of the four agricultural agencies. However, CVWO
Exhibit 3 shows that simnce 1982, ammual Colorade River water use of
the four agencies has been below their 3.85 million acre-feet
entitlement. No evidence was presenteﬂ explaining the reasons for the
reduction in water use im recemt years or showing the extemt to which
additional water comservation measures will be required im order to

stay within the 3.85 million acre-feet emtitlement.

Effect of 11D Water Comservatiom om Water Available to Other Areas

Imperial Irrigatiom District initiated negotiations with Metropolitan
Water District im March 1984 to develop a water comservation funding
program. (MWD, 8) As moted above, the 1985 Water Transfer Study
prepared for IID also identified Metropolitam Water District, alomg
with San Diego County Water Authority and Kerm County Water Agemcy as

the three most likely candidates to emter imto a water tramsfer

I1.



agreement with IID, Neither Sam Diego County Water Autherity mor
Kern County Water Agemcy appeared at the Board hearing mor was amy
evidence presemted to establish that either agemcy is seeking to
negotiate a water tramsfer with IID.As a member agemcy of MWD,
however, the Sam Diego County Water Authority would bemefit by a2 water
transfer arrangememt which imcreases the overall reliable water supply

available to MWD.

Although ne evidence was presented of other major water users seeking
to acquire water from 1ID, the State Water Comtractors produced
testimony showing how a tramsfer of water to MWD could increase the
supplies available to other State Water Project (SWP) water users by
reducing the demands of MWD for water from the SWP. (T,I ,211:24-22:3)
The State Water Comtractors is a momprofit corporation represemting 28
of the 30 public agencies that purchase water from the SWP which
together hold a contractuwal emtitlement to 99.3 perceutiof SWP water
delivery obligatioms. (T7,1,10:21-11:1) The agencies represented by
the State Water Comtractors are located throughout the State ramging
from Butte amd Plumas Counties im the morth to parts of Sam Diego,
Riverside and Imperial Counties im the south. (SWC 3, Figure 1)
Approximately 17 million people get at least a supplemental supply'of
water from the SWP. (T,I,11:12-11:13)

Utilizing existing facilities, the SWP cam deliver a dependable water
supply of 2.2 million acre-feet per ammum to the State Water
Contracters'in 1990 declining to 2.1 million acre-feet per amnum by
the year 2000 as water use im Northerm Califormia imcreases. (MWD, 2,
p. 23) The State Water Comtractors demands im the current year are

about 2.6 nif llion acre-feet per ammum. (T,1,13:13-15:15) If there

12.
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were no surplus water available to MWD from the Colorade River,
however, the State Water Comtractors' demand for SWP water would
increase to about 3.1 milliom acre-feet per annum, a demand which

could not be met about 50 percemt of the time with existimg

facilities. (T7,1,13:4-13:24)

State Water Comtractors' Exhibit 2 projects total SWP demand of about
3.6 million acre-feet per anmum in the year 2010. With existing
facilities capable of delivering a dependable supply of 2.1 milliom
acre-feet per annum, a demand of 3.6 million acre-feet per annum would
result in shertages to the State Water Contractors of about 1.5
million acre-feet per annmum inm dry years. The Department of Water
Resources Bulletin 160-87 projects a SWP demand of 3.6 milliom acre-
feet pef annum in the year 2010 assuming that 250,000 acre-feet of
water comserved im the Colorado River region becomes available for use

im the South Ceast regiom. (Staff 1, p. 43)

Summary of Evidence Regarding Need for Water Made Available Through
I ID Water Conservation

The Colorado River Aqueduct will soon have substantial excess capacity
due to the reduced quamtity of Colorade River water available to
California water users. The fact that IID and MWO have beem actively
negotiatingb to arrange a water tramsfer provides stromg evidence that
there is a demand for water which could be made available through 1D
water comservation. To the extent that MWD could obtain a portiom of
the water made available by [ID water comservatiom, its demand for
water from the State Water Project would be reduced, thereby
increasing supplies available to other SWP water users and reducing

pressure for development of additiomal water supplies.

13.
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The evidemce presemted clearly establishes that Califormia water users
have a need for substantial additiomal water supplies and that
additional water comservation im IID presemts a feasible meams of
meeting a portion of that demand. The implementation plam set forth
im Scemario Ne. 1 of I ID Exhibit 25 proposes a series of water
conservation measures which would emable [ID to make 250,000 acre-feet
per annum available for use by amother water user 11 years after the
plan is implememted. In making projectioms of future statewide water
demand in Bulletim 160-87, the Department of Water Resources assumed
that a transfer of 250,000 acre-feet per annum of water to other water
users would occur due to 1D water comservatiom. (Staff, 1, p. 41)
The evidence presemted at the Board hearing confirms that a transfer
of this quantity of water would assist in meeting the idemtified

future demands of Califormia water users.

[1D'S PRESENT IMPLEMENTATION PROPOSALS FOR WATER CONSERVATION PLAN

IID has developed am implementation plam which presents a strategy for
implementing these elements of its 1985 comservation plam which the
District comsiders could be efficiemtly executed in a cost-effective
manner. The implementatiom plam covers all proposed water

conservation prejects that are plamned to be accomplished over the 35-

year period begimming im 1989. The projects include these that are

part of the District's system and on-farm projects to be implemented
by the farmers at the District's expemse. The District intends to
review the plan periodically and modify it to reflect mew technology

developed in implementing the various comservationm proposals.

14.
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The major e lements of the implementatiom plam are described im 11D

Exhibit 25. The plam inc ludes the following elements:

- (1) Camal liminmg.
. (2) Conmstruction of regulatory reserveirs.
(3) Imstallatiom of nonleak gates om canals.
(4) Recovery of operatiomal discharge (camal spills).
(5) Automation of the water delivery system.

(6) A study of water level fluctuatiom in lateral camals to assist
in developing system automatiom strategies.

(7) Farmer imcemtive programs to encourage water conservatiom.
(8) Tailwater monitoring amd excess tailwater assessments.
(9) Program planmning and design work.

(10) Irrigatiom water mamagement program to improve on-farm practices.

(11) Imstallatiom of tailwater pumpbacks.

(12) Farmer incentive payments to emcourage imstallatiom and use of
tailwater pumpbacks.

(13) Salinity production loss payments to farmers using tailwater
pumpbacks.

(14) Land levelimg to improve irrigation efficiency amd reduce
tailwater.

(15) Reimhursement of hydropower revemues lost due to reduced water
diversions.

(16) Establishment of a salimity control fund teo finance yet to be
identified salinity comtrol measures.

! (17) Envirommental mitigation studies and programs.

- (18) Comstructiom of evaporation ponds te maimtaim Salton Sea
salinity at am acceptable level.

(18) Legal comntimgency fund.
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Implementation of the program elements described above would result in
a comprehensive water comservation'program amd improvement im District
operations. [ID estimates that implementatiom of proposed programs
with each of the elements idemtified above could occur over the mext

35 years amd would result im comservimg 367,300 acre-feet per ammum

upoen completion of the program. (IID,25, Appendix A, Scenario Ne. 1)

Based on informatiom from the Parsoms Water Resources, Inc., report,
however, it appears that the estiméted quantity of water to be
conserved through use of om-farm pumpback systems should be carefully
reviewed. It appears that the comservation potemtial of the tailwater
pumpback systems may have been overestimated if such systems are to be
implemented in conjunction with other water comservation measures
which would assist in reducing tailwater. The Board also notes that
items 12 and 13 are proposed as imcentives or compemsatiom for farmers
participating in imstallation and use of tailwater recovery systems.
Some farmers, however, have voluntarily imstalled tailwater pumpbacks
at their own expemse. Therefore, it is umclear from the record
whether items 12 and 13 would be necessary for widespread use of
tailwater recovery systems. Ifthe incentive amd compensatiom
programs eof items 12 and 13 are mecessary, them the cost of such
programs should be comsidered together with the tailwater pumpback

installatioem cost to provide am accurate indication of the total ceost

of tailwater recovery systems.

It should also be recognized that the salinity control fund as

identified in item 16 above may be required to deal with salt build-up

16.
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in the soil amd expected imcreases in Colorade River salinity whether

2
or not an expanded water comservatiom program is implemented. Te
the extemt that a salimity comtrol program is needed evem in the
absence of further water comservation measures, the cost of such a

program should not be comsidered as part of the cost of water

comservation.

Potential sources of fundimg for am expanded water comservatiom
program are discussed im Section 6 below. Inorder to secure adequate
funds to implememt a proposed comservation program, it will be
important fer [ID to calculate as closely as possible the quamtity Of
water expected to be saved and the costs which will be incurred im
implementing the program. IflID were to implement all 19 elements Of

its present implementation plan as set forth im Exhibit 25, the

District estimates that uponm completiom of the program it could
conserve 367,900 acre-feet per annum at a tetal cost over 35 years of
$3,350,571,578. A second scemario set forth im IiD Exhibit 25calls
for full implementatiom of some of the programs discussed above,
partialvimplementatioh of others, and no implementation of the
remaining elements. This scemario was amalyzed for the same 35-year
period at a total cost of $729,013,416. Upon completion, the program
identified in the second scemario is estimated to comserve 104,823

) acre-feet of water per ammum. (11D, 25, Appendix A, Scemario 2)

anaddition to salinity comtrol measures which IID may implement, the
problem of high salimity levels in the lower Colorade River has been the
subject of a basin-wide program to comtrol and reduce sources of sal imity im
upstream areas.
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The documents described im Sectiom 3.2 above provide an extemsive

amount of valuable imformatiom for use im developing a comprehemsive

water comservation plam. They set forth what has been termed a "menu"
from which to select the desired water comservatiom measures. Based
upon the selectioms from the menu, IID Exhibit 25 sets forth what the
District comsiders to be am "ideal program" which ikncludes all
feasible water comservatiom projects idemtified im previous studies.
(T,1,49:7-49:24) The imability of the District to provide or secure
adequate funding for its proposed water comservation program, however,

has delayed widespread implememtation of specified measures.

SOURCES OF FUNDING FOR INCREASED WATER CONSERVATION

Imperial Irrigation District Funding

Funding for 11D water comservatiom measures implemented to date has

come primarily from revenues gemerated by District water sales.

(11D, 3, pp. ES,9,VI1.8) The 1985 11D Water Comservatiom Plam states
that future expenditures on water conservation will be at the maximum
level commensurate with funding capabilities, including, revenues
derived from sales of water. (IID,3,pp. VI.9 amd V1.10) Other
sources of fumding which 11D may consider im the future include loanms,

bond sales, and imcreased rates or assessmemts. (IID,3,p. VI.9)

There was 1ittle evidence imtroduced on the fimancial feasibility of
11D fundimg a' substamtially expamded' conservatign program. im the
absence of extermal fumdimg. Curremtly, IID assesses a $1.00 per acre- i

foot charge on water deliveries to fimance water comservatiom
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measures. (T,1,100:12-24) Between 1980 and 1986, the portiom of
water charges allocated to comservatiom was $1.75 per acre-foot, but
it declined to $1.00 per acre-foot im 1987 due to District budget
considerations. (7,1,100:20-101:10) Evidence was presented
indicating that 11D spends 10 percemt of its water budget om water

cemservation. (IID, 31, p. 11; T,1,58:10-12)

Although no detailed informatien was requested or offered regardiﬂ%
the ecomomic condition of agriculture im the Imperial Valley, there
were a number of gemeral statements presemted stressing that the
farmers im IID are experiemcing ecomomic hardship. In additien, the
Water Comservation Advisory Board presented extemsive testimomy on the
unique problems facimg farmers im IID and the fact that their real

water costs substantially exceed the $10/acre-foot charged by the

- District. (T7,1,247:9-25;T,1,258:13-259:17) The positiom of the

District and the farmers is that the farmers cammot afford
substantially higher water rates to underwrite water comservatiom

measures. (71,1,482:9-483:13, T1,1,222:17-21;7,1,224:18-225:2)

Information in the 1985 Water Cemservationm Plam shows that the IID
1985 budget was composed of total expenditures of nearly $104 milliom,
approximately $23 million for water operatioms and $81 milliom for
power. Total estimated revenmue was "slightly over $105 million", of
which approximately $23.4 milliom was from Water Department
operations. Thus, over 75 percent of IID revenue and expenditures are
tied to sale and production of electrical emergy. (IID,3 pp. 11.20,

11.21) The possibility of fundimg water comservation measures with
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revenues gemerated by power sales was not addressed im the evidemce

presented. Ifa differemt methed of funding additiomal water

conservation im IID is mot established and implemented im the near

future, the possibility of fumding certain comservation measures with

revenue from electrical power sales should be investigated.

External Sources of Funding for 11D Water Comservatiom

Several 'existimg and potential extermal sources of funding for water

conservation measures withinm 11D were identified at the hearing.

These sources are discussed helow.

State amd Federal Fimancial Assistance

I1D has pursued a variety of state and federal programs to provide

funding for water comservation measures and studies. The USBR has

assisted with an irrigation scheduling program which, simce 1981, has

invelved 52,423 acres and momitoring of eover 7,000 irrigatioms. (IID,

31, pp. 4, 5; 1ID, 15) 1ID also cooperated with the USBR's

preparation of a lemgthy report emtitled "Water Comservatiom

Opportunities, Imperial Irrigatiom District, Special Report", July

1984.(11D, 26) State funding was obtaimed through the Cleam Water

Bond Law of 1984 for comstruction of the Trifolium Reserveoir amd

nearby camal limimg. (7,1,45:8-10)Inaddition, IID has applied.to

DWR for low imterest leoams for several other water comservation

projects. (T,1,45:10-15) IID also has' applied for a leam authorized

by the Water Comservation and Water Quality Bond Law of 1986 to fumd a

feasibility study of large evaporation pomds as a means of limiting

the imcrease im Salton Sea salimity levels.

(T,1,46:18-47:2) These,

»
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6.2.2

and a number of other programs and studies identified at the hearinmg
demonstrate that [ID has utilized state and federal funding and
assistance where available. There was no evidence introduced,
however, of amy state or federal programs which could provide
sufficient funding to implement comprehemsive water comservation

programs of the type preposed im IID's water comservatiom plam and

related documents. (IID, Exhibits 3, 4, 5, 12, and 25)

Metropolitan Water District

The 1985 Water Tramsfer Study by Parsoms Water Resources idemtifies
MWD as the most likely candidate for a program imvelving the tramsfer
of water in exchamge for water comservatiom impruvéments. (110, 8,
p. ES-53) MWD presemted written and oral testimomy that it would be
willing to pay "all reasonable costs" of implementing water
conservation measures in 11D in exchangeﬂfbr use of the water made
available through such comservation. (MWD, 15, pp. 1 amnd 2;

T,11,349:25-353:4)

In July of 1985, the nmegotiating teams from IID and MWD reached a

memorandum of understanding which envisioned an initial tramsfer of
100,000 afa for use im MWD for a period of 35 yéars in exchange for
MWD pay ng.$10 million per year imto am IID water comservation fumd
for a period of 38 years. Payments to the comservation fund would
begin three years before the initial tramsfer of water, resulting in
an average payment.of $109 for each acre-foot of water tramsferred.
(T,11,286:17-293:3; MWD, 9a) Following the rejection by the 11D Board
of Directors of the memorandum of understanding, the I1I1D/MWD

negotiations have continued, but no agreement has beem reached.
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Both districts submitted evidemce imdicating that the primary obstacle

vhich has prevemted a water tramsfer agreememt is disagreememt over

the costs of implememting an expanded water comservatiom program;
(IID,Sl,p. 14; MWD, 15, p. 2) Exhibits and testimoriy presented at
the hearimg illustrate the differemces im the two districts' views of
the reasomable costs of impleménting a water comservatiom program.

11D Exhibit 25 sets forth a scemarie for transfbrfing 250,000 acre-
feet per amnum to-MWD at a cost per acre-foot of $288.60. (IID,25,
Appendix A, Scemarie 1) As am altermative, 11D proposes a tramsfer of
IOO,dDO acre-feet per ammum at a cost per acre-foot of $175. (11D,

25; Appendix A, Scemario 2)

Based on information from the 1985 Water Requirements and Availability
Study (IID,6), MWD Exhibit 11 sets forth a propesed water

conservation program of 114,000 acre-feet per anmum at a cost per acre-

foot of $64.00 (MWD 11, Figures 1 amd 2; T,II,311:1-312:25). MWD also
proposed an altermative set of water comservation measures intended to
save 267,000 acre-feet per ammum at a cost per acre-foot of $78.

(MWD, 11, Figures 3 and 4; T,11,311:i-312:25)

The substantial differemces in cost estimates of IID and MWD are due
to several factors. First, 1ID's position is that if 11D assumes the
risk of providing an assured Supply to MWD, them MWD stiould pdy the
entire costs of the conservation pregram rather tham just a percemtage
of the costs based on the amount of water tramsferred; (?5ii;515:5~13)

MWD responds that it is mot equitable for it to pay the emtire n
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cost Of a program estimated to comserve 367,900 acre-feet per amnum if

MWD would receive a maximum guaranteed amount of 250,000 acre-feet Per

AMREMm .

A second difference betweenm the 11D amd MWD water comservatiom cost
estimates is due to differemces in the specific comservation measures
proposed by each district. MWD proposes a program which would
implement the most cost-effective measures whereas 1ID's Exhibit 25
sets forth what IID comsiders té’be an "ideal program" which includes
all feasible water comservatiomn projects identified im previous
studies. (T,1,49:7-24) MWD rejects some of the proposals identified
in Scemario 1 of IID Exhibit 25 on the basis of excessive costs, IID
responds that it is important that the program be implemented
systematically amd that effective implementation of some of the more
cost-efféctive projects would mot be feasible without alse
implementing certain of the more expensive projects. Focusing on the
more cost-effective projects idemtified by MWD would result im
réducing the unit cost of each acre-foot of water comserved, but it

3

would also reduce the. overall amount of water conservation.

3 It should be noted that 51,000 acre-feet per annum of the difference
between the water savings progected for 11D's 367,900 acre-feet per annum
pregram and MWD's 267,000 acre-feet per ammum program is attributable to the
projected water savings from lining the All-American Canal betweem Pilot Knob
and Drop 1. Both districts agree that such a comservation measure should be
undertaken. IID proposes that the project be included im its overall water
conservation pregram, with comstruction beginming 10 years after program
implementation begins. (JID, 25, Appendix A, Scemario 2) MWD, om the other
hand, supports federal leglslatlon which would authorize llnlng of the All-
Amerlcan Canal from Pilot Knob to Drop 4 by any of the existimg Califormia
agencies receiving water deliveries from the Colorado River. (MWD, 13, p. 7)

(CDNTINUED)
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A third major area of disagreememt between the cost estimates of 11D

and MWD invelves imdirect costs such as envirommemtal mitigatiom

measures, potential litigation expemses, amd reductiom in hydropower
generation; The programs proposed im Scemario 2 of IID Exhibit 25
‘include allowances for numerous idemtified imndirect costs of am i
expanded water comservatiom program, including envirenmental

mitigation, litigation comtingencies, hydropower replacement, farmer )
incentives, amd evaporation ponds to maintain the salinity of the
Salton Sea at a viable level for survival of the fishery. (I'ID, 25,
Appendix A, Scemario No. 2) In contrast, the costs shown for the
program described im MWD Exhibit 12 include capital costs and
operations and maintenance expenses but do mot include a separate
allocation of expense for each of several inmdirect costs idemtified in

the 11D proposal. This is apparently due to the contention that some

of the imdirect costs included in the IID proposal are umrelated or

only'marginally related te water comservatiom. (MWD; 14, p. 8)'

A fourth difference in the cost estimates of the two districts is due
to the completion of additional studies. The cost estimates set forth
in MWD Exhibit 11 are based upon the estimates of Parsems Water
Resources, Inc. which were prepared for' IID im 1985. (MWD, 11,p. 1)

.The cest estimates for the proposals described im 11D Exhibit 25

3 (FOOTNOTE CONTINUED)

Thus, MWD is interested in obtaining additional water due te limimg the All-
American Camal, but it appears that MWD would prefer to undertake that project
independently from amy water tramsfer agreement with 11D,
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reflect additiomal studies by 11D amd recemt chamges which have
reduced the operations and maintenmance expenses required for the

present system. (T,11,509: 5-511:13)

The large differemces im the IID amd MWD cost estimates for a water

~ conservation program are due to the factors idemtified above and other

factors idemtified im the testimomy and exhibits. Due to the
parties' imability to megotiate a mutually acceptable agreement to
date, MWD requests that the Board select specific water comservatiom
measures to be implemented, formulate financing for the selected
measures, establish a schedule for complying with requirements of the
California Envirommental Quality Act and National Enviremmemtal Policy
Act, and establish a schedule for implememting selected measures.
(MWD, 15, p. 5) If the Board or a court were to attempt to formulate
the details of am I1D water comservation program as suggested by MWD,
detailed analysis of the ecomomic costs of such a program would be
required. Although the differemces im the conflicting cost estimates
could be reselved by the Board or a court in appropriate

circumstances, resolution of that issue is beyond the scope of this

order.

Other Sources of Funding

Another source of funding for additiomal water comservation by IID is
payment received from parties located mear 11D who wish to obtain a
supply of water from the District. IID recently completed a cemtract
with IT Corporation im which IID agreed to supply 100 acre-feet per

annum for $250 per acre-feot. IID reports that it has been approached
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by two other potemtial water users for similar comtracts te supply 250
and 5,000 acre-feet per amnum, respectively. (IID, 31, p. 11) With
the exception of the IfD/MwD negotiations, however, there was mo
evidence presented of amy potemtial agreements to supply water to
water users outside 1ID's boundaries which would provide sufficient
funding for all or a major portiom of the various water comservation

measures proposed im I1D Exhibits 3, 4, 3, 12, and 25.

ENVIRONMENTAL CONSIDERATIONS

Salton Sea

The Salton Sea Basin is a low-lying, rather flat desert basin largely
surrounded by mountains. It includes the Coachella Val ley and the
Imperial Valley, which are separated by the Salton Sea, and part of
the Mexicali Valley south of the Mexicam border. Elevatioms im the
basin vary from about 2,000 feet at the morthwest emd of the upper
Coachella Valley, to a low of 278 feet below sea level at the bottem
of the Salton Sea. (Staff, 12, from 1983 SWRCB Hearimg, p. 9) From
time to time as the Colorado River meanderéd back and forth acress its
delta, its entire flow entered‘the Salton Basin creatimg a body of
water about 117 miles long and 30 miles wide. This amcient body of
water was called Lake Cahuilla and appears to have evaporated away for

the last time about 500 years ago. (Staff, 12, from 1983 SWRCB

Hearing, p. 10)

The modern day Salton Sea was formed by the accidemtal and

uncontrolled diversiom of Colorado River floed flows during 1905 to

26.
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1907. (Staff, 12, from 1.983 SWRCE Hearimg, p. iii) The Salton Sea is

sustained primarily by agricultural drainage water and, to a lesser
extent, by return flows from domestic water use. Minor amounts of

rainfall and groundwater alse emter the Salton Sea. (Staff, 12, from

d,

\ ' 1983 SWRCB Hearimg, p. 12) The elevatiom of the Salton Sea has

ry

fluctuated from a maximum of 196 feet below sea level im 1907 to as
low as 250 feet below sea level im 1920. Agricultural expansion and
the resulting imcrease im draimage water have caused the sea to rise
to its current level of approximately 227 feet below sea level. (IID,

12, Attachment 15)

The historic record of the Salton Sea shows a gradual increase im the
concentration of disseolved salts. Simce the Salton Sea is im a closed

basin having mo outlet, salimity is a function of the degree to which

inflow balamces evaporationm. Although salinity levels have fluctuated
slightly, the historic trend shows an imcrease im salimity. Im
January of 1986, the salimity comcemtratiom im the Salton Sea was
approximately 39,300 mg/1. (IID,2,p. 3-8) As explainmed below, the
Environmental Impact Report for the proposed watér conservation |
program recognizes that one consequence of reduced inflow to the

Salton Sea will be a more rapid rate of increase im the salimity.

7.2 Impacts of Water Comservatiom im IID

IID prepared an Envirommental Impact Report (EIR) for the proposed
water comservatiom program which idemtified several adverse effects of
implementing the pregram. With respect to the Salton Sea, the EIR

recognizes that a reduction im inflow of agricultural return flow will
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result in a reduced elevationm of the Salton Sea and am accelerated

increase im salimity. At some point, imcreasing salimity levels will

interfere with the survival of the fishery. (Staff 12, from 1983
SWRCE hearing, p. 16) Implementatiom of additiomal water comservatiom
measures will also result im a reduction of existing wetland habitat ®
along the Salton Sea shorelime. The EIR states that the reductiom im

habitat could cause significant damage to terrestrial wildlife, °
especially the Yuma Clapper Rail, a federally desigmated endangered

species and California designated rare aviam species. (IID, 2, p. 4-23)

Recreational activities at the Salton Sea would also be.adversely
affected by an accelerated increase in salinity expected to occur due
to water comservation. The 1986 Draft EIR estimated the total
recreational activity at the Salton Sea to be 750,000 recreatiomal use

days amnwally. This includes 400,000 days related to fishing, 150,000

days related to hunting, and 200,000 days of other recreational uses.
With or without implemenmtation of additiomal water comservatiom
measures, the EIR asSumed that continued deterioratiom of the Salton

Sea due to increasing salinity will result im the loss of all fishing

activity and one-half of th'e eother recreational activity, or a tetal

loss of 575,000 recreation days ammwally. (1ID, 2, p. 4-27)

Impacts to recreational use of the area depend to a large extemt onm

when the fishery would be severely impacted. For purposes of the EIR,
itwas assumed that a salinity level of 45,000 mg/l is the point at ~
which most fishery activity would be severely reduced. This salinity )

level would be reached three years soomer with the implementatiom of
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water conservation measures propesed im 1ID's 1985 plam. (IID, 2,

p. 4-27)

Additiomal water comservatiom im IID will significantly reduce floWs
in the Alamo River, the New River, amd draims flowing directly to the
Salton Sea. The reduction in inflow te both rivers will result im an
increase im salinity and pollutamt concemtratioms which will impact

the aquatic amd terrestrial biota. (11D, 2, pp. 4-22 and 4-23)

The most significant bemeficial impacts which would result from am
expanded water censervatiom program are the availability of comserved
water for other uses, the reduced demand om other sources of water,
and the economic stimulus provided to the local ecomomy through
increased comstruction activity. The extemt of both such bemefits
depends upon the scope of the comservatiom program and the rate of
implementation. For purposes of the EIR, it was assumed that a
conservation program would emtail comstruction expenditures of $300
million and annual operatiom and maintemamce expenses of $20 millionm.
(IID, 2, p. 1-4) Other bemeficial impacts of the program identified
in the EIR include lower farm production costs and reduced pemalty
payments te landowners experiencing flocding due to the existing high
water level of the Salton Sea. Offset agaimst the economic stimulus
was a projected $13.5 million loss im regiomal income due to
accelerated loss of recreation and $10.4 million in "social cests"
representing the value of lost recreational emjoyment, reduced
property values and related property taxes. It is reasomable to
assume that both the adverse and bemeficial effects of water
conservation im [ID will vary dependimg upon the specific water

conservation measures imvolved amd the quantity of water comserved.
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CEQA Comsideratioms

In April of 1986 the Imperial Irrigatiom District circulated a draft
EIR through the State Clearimghouse (SCH 86012903) for the District's
proposed Water Comservation Program amd Imitial Water Tramsfer. Om
June 18, 1986 the State Board commented om the draft EIR, and im
October of 1986110 released the fimal EIR. On December 2, 1986 IID
approved the Water Comservatiom Program and the Imitial Water
Transfer, and filed Notices of Determimation with the County Clerks of
Imperial and Riverside Counties amd the State Secretary for

Resources. The EIR addresses the envirommental impacts of am expanded
water comservatiom program im [ID, but the discussion of environmental

mitigation measures is limited.

The Notice of Determimation for the propesed Water Comservation
Program acknmowledged that the plam would have significant effects on
the enviromment and reports that fimdings of overridimg comsideratioms
were adopted by IID's Board. (1ID,lbamd Ic) The Imperial

Irrigation District's findings were based om the premise that specific
economic, social, and other comsiderations made infeasible the project

alternmatives identified im the fimal EIR. Entry of a finding of

overriding comsiderations is authorized by Public Resources Code

Sectiom 21081 which specifies the circumstamces under which a public

agency cam approve or carry out a project which will significantly

impact the emviromment.

Significant envirommental impacts identified im the EIR include the

following: (1) lower elevation and higher salimity of the Salton Sea

resulting from reduced inflows (IID,la, p. 2); (2) increased salimity
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and decreased flow of the New amd Alamo Rivers (IID,la,p. 8);

(3) increased pollutamt concentratioms im the New River at the outlet
by as much as twenty percent, amd in the Alamo River by as much as

s fifty percemt at some locatioms, assuming present pollutamt loads
(11D, 1a, p. 11); (4) increased uptake of pollutants imte the
terrestrial food chain through the New amd Alamo Rivers
wetlands/riparian habitats (IID,la,p. 20); (5) reduction of
migratory bird use areas within Imperial amd Riverside Counties which
are part of the Pacific Flyway (1ID,la,p. 24); (6) decreased use of
the Salton Sea aquatic amd riparian habitats by terrestrial bieota
(IID, la, p. 31); (7) accelerated loss of biota amd fishery im the
Salton Sea, including the desert pupfish (emdamgered species) (11D,
la, p. 37); (8) accelerated loss of recreatimi value of the Salton Sea

(11D, la, 46);and (9) accelerated loss in resort and property values

near the Salton Sea (IID, la, p. 52).

The EIR discusses mitigatiom measures for these emvirommental impacts
in gemeral terms but gemerally does not identify specific mitigation
measures available to rectify adverse impacts to the enviromment.!
The lack of detailed discussion of mitigation measures may be
partially due to the fact that the District has not yet determimed
which particul‘ar water comservatiom measures should be pursued or what

» the schedule for implementatiom should be.

' Characteristic of the non-specific mitigation measures specified im the
EIR are statements such as "habitat loss and degradatiom will be mitigated by
enhancing other habitats or creatinmg mew omes". (IID, 2, p. 5-2)
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Inviewof the very general pature of the water comservation program
approved by the District im 1986, the EIR certified im that year
should be considered a Program EIR vwhich provides a gemeral assessment
of the overall emvirommemtal effects of increasing water comservation
efforts im IIPrior to the approval of a specific water
conservation program by IID, either a subsequent EIR or a supplement

to the existing'EIR méy be required im accordamce with the criteria

specified in the State CEQA Guidelimes. (CCR, Title 14,

Sections 15162 amd 15163) Reasons for requiring a subsequent EIR or
an EIR supplement include substamtial chamges in the mature of the
proposed project, chamges in the circumstances umder which it is to be
undertaken or the availability of mnew informatiom of substamtial
importance to the project. One example of significant mew imnformationm
which was not available im 1986 comcerms the proposed feasibility
study of evaporatiom ponds'as a meams of limitimg the imcrease im
_Salton Sea salinity-levels. (T7,1,46:18-47:2) The results from this
study and other omgoing studies conducted by IID and other agemcies
should be comsidered im determining appropriate mitigation measures

for. the'adverse emvirommental impacts idemtified im the 1986 EIR.

'"LEGAL PRINCIPLES APPLICABLE TO:1ID WATER CONSERVATION PROPOSALS

'Constitutionaland Statutory -Requirements te Maximize Bemeficial Use
of Water

-

Article X, Section 2 of the Califormia Comstitutiom sets forth the

basic policy governing all water use im the State of Califormia':

32.

o




"It is hereby declared that because of the comditions
prevailing in this State the general welfare requires
that the water resources 0f the State beput te
beneficial use €o the fulTest extent of which they are
capable, and that the waste or umreasomable use or
unreasonable methed of use ofwatér pé prevented; amd
that the conservation of such waters is L0 be exercised
with a view to the reasomable and bemeficial use thereof
in the imterest of the people and for the public
welfare. The right to water or to the use or flow of
water in or from amy matural stream or water course im
this State is and shall be limited to such water as
shall be reasonably required for the bemeficial use to
be served, and such right does mot amd shall mot extend
to the waste or umnreasonable use or unreasomable method
of use or umreasonmable method of diversiem of water....
This section shall be self-executing, amnd the
Legislature may alse emact laws in the furtherance of

the policy im this section comtained." (Emphasis
added.)

A similar mandate is set forth in Section 100 of the Califermia Water
Code. These basic constitutional and statutory provisions reflect

several impertant primciples.

First, the Califormia Comstitution and Water Code prohibit the
wasteful or unreascmable wse, method of use or methoed of diversiom of
water. Numerous factors which should be comsidered in evaluating
instances of alleged waste or unreasomable use are discussed in
Decision 16080. (Decision 1600, pp.24~29)5 A key concept relevamt

to the future use of Colorade River water by water users im California

is set forth im a 1935 Californmia Supreme Court decision regarding

water use im amother area of the state:

"What is a beneficial use, of course, depends upon the
facts and circumstances of each case. What may be a

See Kramer and Turmer "Prevemtion of Waste and Unreasomable Use of Water:
The California Experiemce". 1 Agricultural Law Jourmal 519, 522 (1980).
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reasonable bemeficial use, where water is present inm
excess of all needs, would not be a reasonable
beneficial use im am area of great scarcity amd great
need. What is a bemeficial use at ome time may, because
of changed iged conditions, become a waste of water_at a
1ater time."” (fulare Irr. Dist. v. Lindsay- Strathmore
Irr Dist., 3 Caf.zd 489, 45 P.2d 972 1007 (1935),
‘emphasis added.)

A second, and related, primciple established by-Article X, Sectiom 2

is that the limited availability of water for use im Califormia meams “
that those water resources which are available must be applied to the

maximum bemeficial use of which they are capable. Merely making some
benmeficial use of the water is mot sufficiemt. Rather, bemeficial use

of water is to be maximized amd "the comservation of such waters is to

be exercised with a view to the reasonable and bemeficial use thereof

in the interest of the people amd for the public welfare."

The third principle reflected im Article X, Sectiom 2 and Water Code

Section 100 is that the right te the use of water extemds omly to such

water as is reasonably required for the bemeficial use to be served.
Thus, if there are reasomable water comservation measures available to
reduce the quantity of water needed to serve existing bemeficial uses,
then such comservation measures should be utilized. Determimatiom of
reasonableness with respect to wateér use and methods of use depends
upon the circumstamces of each case im view of statewide

considerations, including "the ever increasing meed for comservatiom

of water in this state". Joslin v. Marin Mumicipal Water District 67 -
Cal.2d 132, 429 P.2d 889 (1967). Im circumstances where the
constitutional standard of reasconable use leads to the conclusiom that r

additional water comservation measures should be employed, a water
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user camnnot maimtain a right to divert amd use a quamtity of water

which is meeded omly if umreasomable practices are followed.

Stated differemtly, a water user canmot "bank" the availability of a
fhture water supply by failing to implement water comservation
measures meeded to comply with Article X, Sectiom 2 of the California
Constitution. To the contrary, under presemt Califormia law, im a
situation where practical water comservation measures are available,
an established water right cam be protected most effectively by
reducing the quantity of water used through implementing water

conservation measures. (See genmerally Water Cede Sectiom 1011.)

With respect to emcouraging water comservation im IID specifically, in

1984 the Legislature emacted Water Code Sectiom 1012 which provides as

follows:

"Notwithstanding amy other provision of law, where amy
person, public agency, or agency of the United States
undertakes amy water comservatiom effort, either
separately or joimtly with others entitled to delivery
of water from the Colorado River umder comtracts with
the United States, which results in reduced use of
Colorade River water within the Imperial Irrigatiom
District, no forfeiture, diminutiom, or impairment of
the right to use the water conserved shall occur, except
as set forth im the_agreements between the parties amd
the United States. "

6 A non-codified provision of the bill by which Section 1012 was emacted
provides:

"The Legislature finds and declares that the emactmemt of
Section 1012 of the Water Code is intended to clarify and
make specific existing Califormia law in regard to water
conservation measures which may be takem within the Imperial
Valley. In emacting Section 1012 of the Water Code, it is

(CONTINUED)
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In summary, it must be recognized that a water right is mot
mecessarily protected simply by divertimg water amd applyimg it to a
beneficial use. Protection of the water right also requires that the
method of diversionm and use must be reasomable im view of all relevant
circumstances. The availability of finamcial resources for
implementing proposed water comservatiom measures is a factor to be
considered im evaluating the reasonableness of an existing method of
.diversion and use. Ifsufficient funding is available to implement
reasonable water comservation measures, them the failure to implement
such measures could endanger the underlyimg water right. A water
right is protected most effectively under California law by making
reasonable and bemeficial use of water while implementing all

reasonably available water conservatiom measures.

5 (FOOTNOTE CONTINUED)

not the imtent of the Legislature to alter the relatiomship
of state and federal law, as each may apply to the
distribution and use of Colorade River water." (Stats.
1984, c. 429, § 1.)

The statement of imtemt was added in recognition of the legal dispute regarding
the effect of potential conflicts between specific provisions of state law and
the various aspects of federal statutes, judicial decisions, agreements, and
international treaties which govern diversiom of water from the Colerado River
and which are kmown collectively as the "Law of, the River". The State Board's
position has been that it will mot attempt to resolve issues imvolving the
right te sell or transfer water outside of the priority scheme reflected in the
federal comtracts for delivery of Colorado River water without first
determining that it has jurisdictiom im the particular case and them only
pursuant to an orderly proceeding im exercise of that jurisdiction. Such a
proceeding would include the submission of legal briefs by interested parties.
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8.2

Jurisdiction of State Water Resources Control Board

The respomsibility of the State Water Resources Comtrol Board to
pursue the policies established by Article X, Sectiom 2 of the
California Comstitutiom is established by several statutery provisionms
and judicial opinions. The role of the Board with respect to
California water resources is summarized im Water Code Sectiom 174
which provides im relevamt part:

"The Legislature hereby finds and declares that in order

to provide for the orderly and efficient admimistration

of the water resources of the state it is mecessary to

establish a contrel beard which shall exercise the

adjudicatory and regulatory fumctioms of the state in
the field of water resocurces."

Water Code Sectiom 275 charges the Department of Water Resources and

the State Board with the respomsibility of preventing the misuse of

water im Califormia:

"The department [0f Water Resources] and board [the

State Water Resources Control Board] shall take all

appropriate proceedings or actions before executive,

legislative, or judicial agencies te prevent waste,

unreascnable use; unreasonable method of use, or

unreasonable method of diversion of water im this

State."
The issue of the Board's jurisdiction with respect to water coemserva-
tion im 11D was raised im litigatiom imitiated by IID following emtry
of Decisiom 1600. InrejectingIID's argument regarding the alleged
lack of Board jurisdiction, the Court of Appeal for the Fourth
Appellate District comcluded that "the Board's authority includes the

pover to adjudicate the article X, section 2, issue of unreasonable

use of water by IID." Imperial Irrig. Dist. v. State Water Resources

Control Board 186 Cal.App.3d 1160, 1171; 231 Cal.Rptr. 283, 2980
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8.3

[

(1986). The Court also concluded that the adjudicatory authority of
the Board im the matter of umreasomable use,would include the
authority to order I ID "to submit a plam to comserve water as was done

here." (186 Cal.App.3d at 1170, 231 Cal.Rptr. at '289.)

Following the Court of Appeal rulimg confirming the Board's

jurisdiction im waste and unreasomable use proceedings, the suit was

returned to the Superior Court for review of Decision 1600. Im its
Statement of Decision upholding Decision 1600, the Superior Court

emphasized that:

"While the Court agrees that the primary respomsibility
for evaluating and implementing potemtial water
conservation measures for 1IN lies with the District
itself, it is the board (alomg with the Department)
which is charged with the responsibility of preventing
the misuse of water. Water Code 6275. Furthermore,
recent decisions have recogmized a 'broad', 'open-
ended', 'expamsive' autherity om the part of the Board
to undertake comprehemsive planning and allocatiem of
the State's water resources. [Citatioms omitted. ]
Indeed, as the Court stated im Umited States v. State
Water Resources Control Board (1986) 182 Cal.App.3d 82
at page 129, 'All water rights, imcluding appropriative,
are subject to the overriding constitutiomal limitatiom
that water use must be reasomable . . . . To that emnd, the
Board is empowered to imstitute mecessary judicial,
legislative or admimistrative proceedings to prevent
waste or umreasomable use...."'

The Superior Court remanded the matter to the Board for the purpose of
determining new dates of compliance with the order provisioms of

Decision 1600.

Implementation of Water Comservation Measures Purswant to Agreement
0 Tramsfer Comserved Water

As discussed im Sectioms 6.1 through 6.2.3, IID and other imterested

parties have directed comsiderable attemtion to the pessibility of

3 8 .
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8.4

funding additiomal water comservatiom measures im I ID as part of am
agreement to tramsfer the right te use water made available through
11D water comservation measures. With the emactment of Water Code
Section 109 in 1980, the California Legislature went om record im
favor of promoting voluntary tramsfers of water or water rights as a
means of meetimg the State's growimg water meeds. Specific
authorization for the tramsfer of water made available through water
conservation efforts is provided by subdivision (b) of Water Code

Sectiom 1011:

"Water, or the right to the use of water, the use of
which has ceased or been reduced as the result of water
conservation efforts as described in subdivision (a),
may be sold, leased, exchamged, or otherwise tramsferred
pursuant to amy provisiom of law relating to the
transfer of water or water rights, including, but not
limited to, provisioms of law governing anmy chamge im.

point of diversiom, place of use, and purpose of use due
to the tramsfer."

With respect to water comservationm im [ID, Water Code Sectiom 1012
provides that mo diminution er impairmemt of IID's right to the use of
conserved water shall eccur, except as set forth in the agreement
between the participating parties and the United States. In summary,
the Californmia Water Code not only authorizes the voluntary tramsfer
of water made available through implementation of comservatiom
measures, but it actively emcourages such tramsfers and protects the
underlying water right of the agemcy which comserves the water.

Implementation of Water Comservation Measures Pursuant to Physical
Solution Doctrine

The record clearly establishes the existence of altermative meeds for
water which could be made available through IID water comservation,
the feasibility of comserving substantial amounts of water through
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improvements to the IID system, and the expressed imterest of 11D amd

other water users im cooperatimg to implement such improvements.

Although a voluntary agreement between 11D and other parties
interested im the use of comserved water appears to provide the mest
feasible way of achieving significant water comservation im thé near &
'future, the failure of the affected parties to reach an agreement
would not preclude the Board or the courts from developing and ¢
ordering implementation of a "physical solution" te the dispute.

Under the physical solutiom doctrime, a jumior appmpriétor or

appropriators could finance improvements to [ID's water distribution

system in exchamge for receivinmg the water made available through such

comservation measures.

With respect to resolving a dispute between competimg water users im

which the parties could mot agree om a physical solutiom, the

California Supreme Court has stated:

eeo it is mot only within the power but it is also the
duty of the trial court to admit evidence relating to
possible physical solutions, and if nome is satisfactory
te it to suggest om its own motion such physical ‘
solution. [Citations omitted.] The court possesses the
power to emforce such solution regardless of whether the
parties agree." (Ci% of Lodi v. East%ﬁ%Mlmici al
Utility District ( )7 TaT.2d 316, 60 P.2d 439, 150).

The Court went om to say im the Ledi decision that, if a physical

solution is ordered to be implemented, amy substantial cost should be
'borne by the holder of the jumior right (Id., 7 Cal.?d at 341, 60 P.2d

-at 450). With respect to water tramsfer proposals between 11D and .

MWD, if the omgoing megotiatioms prove umsuccessful, the dispute
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could be resolved pursuant to the physical solutiom doctrime.7 If

the physical solutiom doctrime were applied, it would be mecessary to
determine which water comservation measures should be implemented anmd
& how the holder of the jumior right would pay the reasomable cost Of

J implementing the selected measures. It is reasomable to assume that
environméntal mitigation measures and other expemses directly
attrihutable te the water comservation program would be included as
part of a physical solution and the associated costs. Amy programs
which are unrelated to water comservation measures, however, would not
normally be imcluded im the calculatiom of costs of implementing a

physical solutiom.

9.0 CONCLUSION

Since the issuamce of Decision 1600, IID has undertakem or expanded a

wide variety of studies and programs to increase water comservatiom.
11D has prepared a comprehemsive array of plamning documents which
identify various water comservation measures which could be
implemented and a tenmtative implementation schedule under differing
assumed conditioms. Limitations resulting f;rom present methods of -
funding, however, have impeded implementation of additiomal
conservation measures and have even reduced the rate of camal liming
in recent years. The temtative schedule for implementationm of water
) conservation measures proposed im the 11D planning documents is highly

contingent upon the District developing adequate finamcing. In the

7 For a general discussion of the physical selution doctrime and application
of the doctrine to water comservation in the Imperial Irrigatiom District, see

Harrison C. Dumning, "The 'Physical Selution' Im Westerm Water Law", University
of Colorado Law Review, Vol. 57, Ne. 3, Spring 1986.
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absence of additiomal sources of fundimg for water comservatiom, it

is very umlikely that 1ID will implement all or a major portiom of the

water comservation measures identified im its plans at amy t me in the

near future.

Implementation of the water comservation measures propesed by 11D A

would require a period of several years before the major portiom of

<

water comservatiom is achieved. The evidence firmly establishes that
there will be a need for water which could be made available within
the period of time required for implementation of idemtified water
conservation measures as specified im IID's recemt proposals. Im
order to comply with the comstitutional mandate to maximize bemeficial
use of water, it is imperative to establish a definite schedule for
implementing a comprehensive water cnnservationvprogram and to begin

implementation as soon as possible.

The numerous studies and plamning documents already developed by 11D
provide a solid basis of information from which te finalize a specific
water comservation plan and implementatiom schedule. Implementation
of a specific plan on a timely basis, however, will require four
further interrelated developments. First, the specific water
conservation measures actually to be implemented must be determined.
'Second, sufficient funding must be arranged for whatever comservation

measures are selected. Third, a schedule for implementing the

£

selected water conservation measures must be established. Fourth, the ¥

selected water comservation measures must be implemenmted im accordamce a

with the specified schedule. Implementation of a water comservation
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plan MuSt be in compliance with the Californmia Emvirommental Quality
Act. In addition to the mitigation measures idemtified im the 1986
EIR, CEQA requires that if mew informatiom of substamtial importance
becomes available regarding emvirommemtal impacts and mitigatiom
measures, such informatiom must be evaluated im a supplemental
environmental document or documents and appropriate mitigatiom

measures taken.

Inview of the progress made to date, and in view of the fact that the
Superior Court review of Decision 1600 was concluded omly recently,
the Beard concludes that 11D should be given until Janwary 1, 1989 to
submit a writtem plam amd definite implementatiom schedule for the
additional water comservation measures which IID selects. The plan
should specify water comservation measures estimated to comserve at
least 100,000 acre-feet per annum by January 1, 1994. The
conservation of at least 100,000 acre-feet per annum as proposed in
the plan shall be im additiom to water comservation due to previous

actioms or improvements.

Inorder that the selected water comservation measures be implemented

" on schedule, the plan should specify the chosem method of fimancing

and should be accompanied by proof of diligent efforts to secure such
financing. The Board's direction to submit a specific plan of
implementation should mot be interpreted as a call for further
feasibility studies or development of temtative altermatives fBP
further investigation. Although further studies may be required im
the course of develeping [ID's ultimate water comservatiom program,
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sufficient imformation presemtly is available for IID to develop anmd

submit by Jamuary 1, 1989, a defimite plan and implementatiom schedule

for comservation of am additiomal 100,000 acre-feet of water per

annun. Ifnmo such plan and schedule are submitted, the Board will

determine what additiomal steps are appropriate at that time.

The need for substamtial additiomal water supplies im California and
the prospects for substamtial water comservatiom im 1ID have beem well
established. Development of a defimite schedule and implementatiom
plan fer comservimg at least 100,000 acre-feet per annum should be
regarded as an initial step in developing and implementing am everall
water comservation program which will assist in meeting identified

. needs. Based on presemtly available infermation, the Board finds that
comservation of 367,900 acre-feet per anmum as proposed im IID

Exhibit 25 is a reasonable long-term goal which will assist im meeting

future water demands. The Board will retain jurisdictiom te review

implementation of the initial plam and future water comservation

measures.

ORDER
IT IS HEREBY DRDERED that:

1. Imperial Irrigatiom District shall submit to the Board by January 1, 1989 a
specific writtem plan of implementation contaiming a defimitive schedule
for implementihg additional water comservation measures. The specified "o
water comservation measures shall be sufficient to comserve at least
100,000 acre-feet per amnum by January 1; 1994. The plan shall identify

the source or sources of funding for the selected water comservation

measures.
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Imperial Irrigatiom District shall submit te the Roard by January 1, 1989
proof of diligemt efforts to secure funding suff cient to implement the
Water conservation measures described im Paragraph 1 of this Order. Said
proof of efforts to secure funding shall comsist of a resolution by the
Imperial Irrigatiom District Beard of Directors committimg the District to
fund implementation of the selected water comservatiom measures USing
District resources, or am executed agreement with a separate emtity willimg
to linance water comservatiom measures im Imperial Irrigatiom District, or
evidence of a comparable actiom which assures adequate fundimg for the
selected water comservatiom measures. If the Imperial Irrigation District
Roard of Directers deterﬁnines that am election is needed to approve the
selected methoed of Fimamcing or implementationm of the selected water
conservation measures, or both, the District shall submit evidemce by

Januwary 1, 1989 establishing that the District has scheduled such

election.

Imperial I rrigatiom District shall submit semi-annual progress reports to
the Board showing the status of implementation of the District's water

conservati on program. The progress reports shall be submitted commencimg
on July 1, 1989 and contimuing at six-momth imtervals until further netice

from the Board.

Imperial Irrigatiom District shall submit evidence to the Board by July 1,
1991 showing that 20,000 acre-feet per annum of the 100,000 acre-feet per
annum referred to im Paragraph 1 of this Order has beem comserved by

Janwary 1, 1991.
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The Board reserves jurisdictiom im this matter for the purpese of reviewing

the adequacy of the required water comservation implemenmtatiom plam and

District actioms, momitoring the progress of.the District im carrying out

the various elements of the water comservation plan amd taking such other

action as may be appropriate to emsure that the requirements of Article X,

Section 2 of the California Comstitutionm are met.

CERTIFICATION

The undersigned, Administrative Assistant to the Board, does hereby certify
that the foregoimg is a full, true, and correct copy of am eorder duly and

regularly adopted at a meeting of the State Mater Resources Comtrol Board held
on September 7, 1988.

AYE: W. Don Maughan
Eliseo M. Samaniego
Danny Walsh

M- None

ABSENT: Darlene E. Ruiz-
Edwin H. Finster

ABSTAIN: None

arche’ .
rative Assistant to the Board
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