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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of )
. . ) ORDER:  WR 84-12
Loy ALLEGED WASTE AND UNREASONABLE )
i USE OF WATER BY IMPERIAL ) SOURCE: Colorado River
IRRIGATION DISTRICT )
- B ) COUNTY: Imperial

ORDER AFFIRMING DECISION 1600 AND
DENYING PETITIONS FOR RECONSIDERATION

BY THE BOARD: '

The Board having issued Decision 1600 on June 21, 1984; Decision 1600 having’
directed Imperial Irrigation District to take certain specified actions to
increase Wéter conservation; petitions for reconsideration of that decision

having béen fiiéd by Imperial Irrigation District and Metropolitan Water

District of Southern California; and the petitions having been duly considered;

the Board finds as follows:

1.0 GROUNDS FOR RECONSIDERATION
The hearing notice dated August 23, 1983 informed the parties that the
Board would conduct the proceedings in this matter as closely as
practicable to the procedures applicable to appropriative water right
.. ' proceédings as set forth in the California Administrative Code,
. Title 23, Article 14, Sections 731 through 735, and Article 14.5,
Sections 737.1 through 737.5. Section 737.1 provides that

reconsideration of a Board decision or order may be requested for any

‘of the following causes:




2.0

2.1

2.2

d. An error in law. T

a. A procedural irregularity which has prevented the petitioner from

receiving a fair hearing;

b. The decision is not supported by substantial evidence;-

c. There is relevant evidence available which, in the exercise of

reasonable diligence, could not be produced at the hearing; or -

SUMMARY OF PETITIONS AND RELATED SUBMITTALS

Igpek1a1 Irrigation District

The Imperial Irrigation District (District or IID) requésts that the
Board reconsider Decision 1600 based en the contentien that the
evidence shows the District is beneficially using all water which it

diverts from the Cotorado River. The Bistrict suggests that the Board:

should find no misuse at the present time and dismiss the proceeding.
The arguments presented in support of the District's position are

discussed in Section 3 below.

Metropolitan Water District of Southern California

The Metropolitan Water District of éouthern Ca¥ifornia (MWD) requests.
that the Board delete the finding on page 66 of Decision 1600 _

regarding the current misuse of‘water by the District and substitute o
in its place a statement that additional water conservation measures <

are necessary to prevent a misuse of water. MWD also requests that

. the order be phrased as an "interim interlocutory order" since




2.3

2.4

3.0

additional data will be necessary to evaluate District operations more
fully. Finally, MWD requests that the phrase "Water Rights Decision"
be deleted from the cover of the Decision since the proceeding does

not involve an application to appropriate water.

United States Bureau of Reclamation

The United States Bureau of Reclamation (Bureau) submitted a letter
dated July 18, 1984 stating tﬁat the Board would be justified in

reconsidering the decision since several points did not appear to be

~given adequate consideration. The Bureau stresses the contention that

Wsurpluses” have existed in the Colorado River system for the past’

" several years. The Bureau also argues that a comprehensive water

conservation plan cannot be completed by the date specified in the

Board's order.

John and Stephen Elmore

John and Stephen Elmore submitted a memoraridum of points and

authorities which responds to the points raised in the petitions for

reconsideration and which urges that reconsideration be denied. ’

ISSUES RAISED IN IID PETITION '

The Imperial Irrigation District requests reconsideration because it
coﬁtends that the evidence shows the District is Beneficially using
all water which it diverts from the Colorado River. The District does
not challenge the Board's findings on specific factua1lissues (11D
Petition for Reconsideration, p. 6), but contends that the facts do

not support a finding of misuse.
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The District's position that there is no misuse of water is based upon
the following supporting contentions:

f
i

a. The District is making beneficial use of all water which it

diverts; N
b. There is no other present competing use for water used by TID; and e
c. If not diverted by 11D, the water w%u1d be "wasted" to the Gulf of %

California. (IID Petition for Recoésideration, pp. 3-5.)

In addition to presenting the District's view of the law and facts
fegarding the above contentions, the District's petition discusses
several subjects referred to in Decision 1600 and argues at length
that the existence of the particular factror.situation idoes not
constitute a misuse of water”. (IID Petition for Reconsidération,

pp. 6-35.)

Decision 1600 does not conclude fhat the existence of any particular
fact in isolation requires a finding of misuse. Rather, the issue is
whethér all of thé‘re1evant facts togethér result in a misuse of
water. Therefore, the discussion of each of the subjects addressed in
- the District's petition will focus upon tﬁe relevance of that subject

to the issue of misuse, *

Beneficial Use of Water by 11D
'‘The first point stressed in the District's petition is that the

' District makes beneficial use of all water diverted for consumptive




use and operational losses; power production; and fish, wildlife and
recreational uses. The District argues that Decision 1600 should be
reconsidered because the "evidence shows that 1ID is beneficially
using -- not misusing -- all water diverted.” (IID Petition for

Réconsideration, p. 1).

At the outset, it is important to récognize that the existence of a
benéficial use of water does not foreclose a finding of misuse under
the California Constitution. To the contrary, Article X, Section 2
reqdires that the use of water be.both beneficial and reasonable. ™ The

distinction between the dual requirements of beneficial use and

‘reasonable use was addressed by the California Supreme Court iﬁ Jos1in

v. Marin Municipal Water District, 67 Cal.2d 132, 60 Ca1.Rptr..377,
429°P.2d 899 (1967) as follows: '

"[PTlaintiffs have not shown how their claimed use
~ of the stream in the instant case, when measured
‘by the constitutional mandate, is a reasonable
~one. In essence their position is that such use
is a beneficial one encompassed within their
riparian rights and that all beneficial uses are
reasonable uses. Such a position ignores rather
than observes the constitutional mandate. Article
"XIV, section 3, [now Article X, section 2] does
_not equate 'beneficial use' with 'reasonable use.'
Indeed the amendment in plain terms emphasizes
that water must be conserved in California 'with a
~ view to the reasonable and beneficial use thereof
. in the interest of the people,' that the right to
- use water 'shall be limited to such water as shall
 be reasonably required for the beneficial use to
be served,' and that riparian rights 'attach to,
but to no more than so much of the flow' as may be
required 'in view of such reasonable and
beneficial uses.' (Emphasis added.) ~(Cal.Const.,
art.XIV, §3; see fn. 5, ante.) Thus the mere fact
that a use may be beneficial to a riparian's lands
is not sufficient if the use is not also
reasonable within the meaning of section 3 of
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article XIV énd, as indicated, plaintiffs' use
must be deemed unreasonable." (ld., 67 Cal.2d
at 142, 143, emphasis in original).

In the present situation, there is no dispute that some beneficial use

is made of the water diverted by IID. The criticai issue is whether
the use, method of use, and method of diversion are.reasonab1e in
1ight of all relevant conditions. Examining the beneficial use or
uses made of the water diverted by the district is relevant to
determining the reasonableness 6f District practices, but it is not
dispositive of the issue. With that in mind, we proceed to discussion
of the contentions raised in the District's petition regarding .

beneficial use of water.’

';3.1.1-. Irrigation and Operational Losses

‘As mentioned above, the fact that I1ID makes some beneficial use of all
water diverted for either irrigation or power productioﬁ is not-at

"+, issue. The Board does take issue, however, with the District’s

characterization of canal spills, tailwater and eicess Teachwater as a
“beneficial use" of water. (IID Petition for Reconsideration, p. 9.)
ﬂ Testimony presented by the District and other parties at the hearing
focuged on how these losses of water could be reduced. The fact that
a portion of the losses may be difficult to eliminate does not make
the losses "beneficial®. Attempting to portray such losses as
"beneficial" -- and therefore as-desirable -- serves cnly to divert

attention from the promotion of more efficient use of water.

The District also argues that "the amount of water used by 11D

consumptively and operationally is probably sanctioned by" the duty of

-6-




3.1.2

water provisions of Section 657(a)(1) of Title 23 of the California.

- Administrative Code. (IID Petition for Reconsideration, p. 16.) The

water duties specified in the regulation, however, provide dnly rough
guidelines ranging from 1 cubic foot per second (cfs) for each 50
acres to 1 cfs for each 150 ac?es, depending upon the circumstances.
The existence of such guidelines does not foreclose inquiry into the
reasonableness of the method of use and the method of diversion of the
water which is appiied. In the case of I1ID, where large quantities of
imported water end up in the Salton Sea, it is reasonable to expect

bettet control of tailwater discharges and canal spills than was shown

_to, exist by the evidence presented at the hearing.

Power Production

'The_Diétrict's betition for reconsideration discusses at 1éngth the

value which it receives and has received from hydroelectric ﬁdWer
ﬁroductidn. Three observations with respect to the petition'é“
discussion of hydroelectric power production are in order. 'Fifst,
becision 1600 expressly acknowledges the use of water for

hydroeléctric generation and the economic benefit which IID receives

_ from it. (Decision 1600, pp. 7 and 8.) Second, Mr. Welch's affidavit

dated July 19, 1984, which is referred to repeatedly in the petition

-for reconsideration is not part of the hearing record, and in the

exercise of reasonable diligence, much of the information preéented in
that affidavit could have been produced at the hearing. To the extent
that the affidavit refers to more recent information, the Board does

not believe the information is of sufficient significance to justify




3.1.3 -

reopening the hearing record. Therefore, the information in that
affidavit does not provide grounds for reconsideration.

(Section 737.1, Title 23, California Administrative Code.)

Fina]iy, it is not clear what the potential reduction of hydroelectric
power generation and resulting revenue has to do with reconsideration

of Decisiﬁn 1600. The District has repeatedly stressed the efforts it
is making to conserve water which, when successful, necessarily result

in the reduction of diversions and a corresponding decrease in

:~.hydroe1ectric power generation. IID Board of Directors' Resolution

No. 8-84 establishes that District policy is to expand %fs

conservation program with the goal of reducing inflow to the Saiton

Sea by 100,000 acre-feet by July 1, 1985. (11D Memorandum, 2/21/84,_

Exhibit 1.) If successfully implemented, this policy will reduce the

District's revenue from hydroelectric power generation. ,Ihus,,the'

District's existing policy, as reaffirmed by Resolution No. 8-84,

stresses that water conservation efforts within 1ID should be

increased at the present time, even at the expense of incidéntal.

hydroelectric power generation. The District cannot seriously contend

that Decision 1600 should be reconsidered for following the same

policy.

Fish, Wildlife and Recreation

The District urges that use of Colorado River water for maintenance of

the Salton Sea fish, wildlife, and recreational uses "constitutes a-

" present beneficial use -- not a misuse". (IID Petition, p. 21.)

Two points should be noted at the outset. First, the evidence

establishes that the Imperial Irrigation District is not operated with
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any intention of promoting the Salton Sea fishery. Neither its

" -appropriative water right permits, nor its contract for water delivery
‘with the Secretary of the Interior provide that fish and wildlife

"enhancement or recreation are authorized purposes of use for the water

diverted by the District. IID presently treats the Salton Sea and
surrounding property as a drainge reservoir for agricultura1'feturn
flow and canal spi115. An incidental beneficial effect of that inflow
is to postpone the increase in the Salton Sea salinity. The fact that
I1ID's operations result in an incidental beneficial effect does not
mean'that the District is making an authorized beneficial use of

water.

Tﬁé second point to be recognized is that the issue is not whether the
inflow into the Salton Sea has an incidental beneficial effect, but
whether it is a reasonable and beneficial use of water. Decision 1600
expreés1y recognizes the beneficial effect of inflow to the Salton Sea
on temporarily postponing the increase in the salinity.

(Decision 1600, p. 26, 59.) However, the decision also recognizes
that the rising water 1evei of the Salton Sea between 1971 and" 1981
resulted in the flooding of approxﬁmate1y 15,750 acres of adjoining
brivate and public land, and that, as of May of this year, the water

level was continuing to rise. (Decision 1600, pp. 57, 58.)

In view of the limited life of the Salton Sea fishery under current
conditions (Decision 1600, p. 61), the Board concludes that the

beneficial effect of the present quantity of IID inflow is outweighed




by the adverse effect of the rising water level on surrounding
property and various uses associated with that property. Under
pfesent conditions, we do not believe that the existing quantity of
IID inflow to the Salton Sea can be considered a reasonable use of
water.l “Although contrary to the position urged in the District’s
:petition, the Board's conclusion is consistent with the District's

y announced goal of reducing inflow to the Salton Sea by 100,000 acre-

. feet by July 1, 1985. (IID Board of Directors Resolution No. 8-84.)

3.2  Propriety of Considering the Effect of 1ID Operations on F]obded
' Property

) The second point stressed in the District's petition for

" reconsideration is that "the fact that water which is beneficially

el i k.

L statement presented by the Salton Sea Fish and Wildlife Club at the

Board meeting on June 21, 1984 urged that an order resulting in reduction of
inflow to the Salton Sea would violate the Board's duty to protect the public
trust. The Board recognizes the beneficial effects.of freshwater inflow on
Salton Sea salinity. The Board also recognizes, however, that in the absence
of an expensive salinity control project, the salinity will inevitably increase
unless ever greater amounts of freshwater are diverted into the Salton Sea
resulting in an ever larger body of water. The public trust doctrine is based
upon the State's ownership of navigable waterways and underlying lands as
trustee for the benefit of the pecple. Colberg Inc. v. State of California
(1967) 67 Cal.2d 408, 416; 62 Cal.Rptr. 30T, E%ﬁ. Upon 7ts admission to the
Union in 1850, California acquired title as trustee to navigable waterways and
underlying lands. National Audubon Society v. Los Angeles (1983) 33 Cal.3d
419, 435, 189 Cal.Rpir. 346, 355. No such title or public trust easement was
acquired. to the property underlying the present Salton Sea since the Sea was .
not created until 1905. Therefore, regardless of the extent to which the "
public trust doctrine may or may not apply to an artificial body of water, it

is apparerit that the doctrine does not justify continued inundation of property

to which no public trust easement attaches. Although we believe that v

maintaining present levels of inflow is an improper way to postpone increases
in the salinity level, we are encouraged by the District's concern about the
fishery and by the discussion of physical solutions which could preserve the
fishery indefinitely.
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uéed may contribute to flooding does not constitute a misuse of

water " (11D Petition, p. 24.) The issue, however, is not whether
the existence of flooding constitutes a misuse of water, but ‘whether

the fact that productive property is being flooded should be

.‘cons1dered in evaluating the reasonableness of IID water management
polwcwes. In essence, the position of the District is that the Board
must consider the incidental beneficial effect of IID inflow on the
Salton Sea fishery, but that it is barred from considering the adverse
- effects of that same inflow on the adjacent property and associated
uses of that property. Such a position is neither logical nor

consistent with prior judicial decisions.

The nature of the inquiry into the reasonableness of a particular use

or method of use of water was addressed by the California Supreme

e

Court as follows:

"The scope and technical complexity of issues
concerning water resource management are
unequalled by virtually any other type of activity
presented to the courts. What constitutes a
reasonable water use is dependent upon not only
the entire circumstances presented but varies as
the current situations changes." Environmental
Defense Fund v. East Bay Municipal Utility
ﬁlstrwct (1977) 20 Cal.3d 327, 344, 142 Cal.Rptr.
, 72 p.2d 1128, 1137 (Emphas1s added.)

The District's petition repeats its previously stated position that
determination of the nature and extent of private property rights is
'outsfde the jurisdiction of the Board. Contrary to the District's
repeated inferences, the Board has made no attempt to evaluate issues

regarding easements and 1iability for damages to others' property. In

-11-




view of the broad interpretation which the courts have consistently
given to Article X, Section 2 of the California Constituffon, however,

it is inconceivable how the District can argue that the adverse

effects of District operations on thousands of acres of productive
property are irrelevant to an evaluation of the reasonableness: of
District operations. Even if the Board's inquiry were limited to
exémination of the beneficial uses of water for irrigation, domestic
uses‘and other purposes within the District, it is indisputable that =
the flooding of property in the vicinity of the Salton Sea has

virtually eliminated the beneficial uses of water which previously

existed on that property and which could be reestablished if the water

Tevel of the Salton Sea recedes.

Contrary to declared District policy, the petition for reconsideration
'suggests that it is reasonable for the District to continue the

present methods of operation, at least until the demand for water for

other uses increases. In reference to Decision 1600, the petition

states:

"Finally the Board suggests that 'the danger level

for fish reproduction, [may occur] in less than

five years whether or not a planned reduction in

inflow takes place.' Decision 1600, 61. Again it

is not understood what prompts the Board to -
postulate either the probability or advisability of

‘a planned reduction in inflow.' ... It is known

that a reduction in inflow will not change the fact

that damages have been caused to some private .
property in the past. But it is not known why I1ID : ®C
should, at the present time, plan a reduction in
inflow, only to have the water pass wastefully to o
the Gu;f." (11D Petition for Reconsideration, : : Y
p. 34.

-12-
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We make two observations with respect to the above statement. First,
although a reduction of inflow will not eliminate past damage, it can
reduce future damage to presently submerged property and prevent

future flooding of additional property caused by continuing increases

- in the Salton Sea water level. Second, the Board was prompted to

"postulate” the probability of a planned reduction in inflow to.tﬁe
Salton Sea based, in part, upon the provisions of IID Board of |
Directors Resolution No. 8-84. Among other things, the 11D Resolution
refers to the policy of the State Constitution that the waste,
unreasonable use, unreasonable method of use, or unreasonable method
of diversion of water should be prevented, and it declares that the

District shall improve its water conservation programs "with the goal

Qj.reducinQ inflow to the Salton Sea [by] 100,000 acre-feet by July 1,

1985." (Emphasis added.)

Decision 1600 expresses the Board's concern about the need for the
District to identify precisely how the planned reduction of inflow is
to be achieved. Froh the language of Resolution No. 8-84, hbwever, it
is apparent that announced District policy recognizes the relationship
between the present quantity of inflow to the Salton Sea and the
reasonable use of water. The fact that Becision 1600 contains the

same recognition does not provide grounds for reconsider‘ation.'2

A

2 The petition for reconsideration also objects that the beneficial effects

of reduced inflow to the Salton Sea discussed in Decision 1600 are "generalized
speculations". (IID Petition, pp. 30-34.) There is ample evidence in the
record for the Board's conclusions that a reduction in inflow would be 1likely

s e AL
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3.3 chér Beneficial Uses For Conserved Water

The District's argument concerning other beneficial uses for conserveéd

wéter is twofold. First, the District contends that there dre o
other beneficial uses for conserved water at fhe present time.
Secohd, the District submits that the impending shortagesnof,GbTGFéao
River water are irrelevant to a finding of present misuse. Thése

contentions are discussed below.

3,3.1 . Present Beneficial Uses

WEth respect to present alternative uses for conservea watéry the
record indicates that the parties to the Seven Party Agrésiiént have
had their orders for Colordo River water satisfied in recént years.
From this evidence, the District asks us to conclude that there areé .
presently no other beneficial uses to be made of conserved water and

" that any water not diverted by IID would flow "wastefully” to the Guif

of California in violation of the constitutional mandate to makximize

beneficial use. This argument cannot be accepfed for several

veasons.

First, as the Elmores point out, there was uficoritroverted tastimony

that there is substantial storage capacity avdilable in thrde Southern

W

2 (FOGTNOTE CONTINUED) . . N
to have the bemefits noted. (Decisionm 1600, pp. 56-61 and pass . ) Since the
District's announced goal is te reduce 1nf1@w into the SaTton Sea, hewevér “we

fail to understand the vehemence with which the petition argues that &

reduction in present inflow weuld not be benef fciat .

-14-




California groundwater basins. The arrangement betwen MWD and the

Coachella Valley Water District provides an example of how a
groundwater recharge project can work to the advantage of
participating agencies. (Decision 1600, p. 54.) In recognition of
the benefits of placing water in groundwaterAstorage for future use,
R ‘ Water Code Section 1242 specifically provides that such storage is a
beneficial use of water. Increased water conservation by IID would

make additional water available for groundwater storage programs.

Also significant are the instream uses which could be made of water
that becomes available as a result of I1ID conservation efforts. The
discussion of alternative uses in Decision 1600 and much of the
testimony at the hearing focused primarily on uses of conserved water

for various consumptive uses within California. This was due to the

evidence that present California water users will face reductions in
Colorado River deliveries in the near future.3 Since many of the
‘pqtehtia] water conservation measures identified may not bevfuT1y
implemented before the impending shortages are expected to occur, it
was reasonable to focus on the expected consumptive use requirements
as alternative uses for conserved water. That does not mean, however,
that water which is conserved by IID fin the meantime would serve no

beneficial purpose.

The evidence in the record shows that the fishery and riparian

vegetation in the Tower Colorado River has improved significantly

3 See Deciéion 1600, pp. 51-56, for discussion of impending reductions of
Colorado River water available to California water users.
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during past periods of high flows. There is also evidence that the
fish populations downstream from Imperial Dam would be substantially
jncreased by timed releases of water from Lake Mead and Lake. Havasu.
(Board 14, p. 31.) In most years, such releases would be facilitated
by the availability of additional water due te increased water

conservation by the Imperial Irrigation District.

Additional water made available as a result of water conservation
could also be used to reduce the salinity in the Cé1orado<Rivef beTow
imperia1 Dam. The federal government has been extensively imvolved in
the development of numerous salinity control projects aimed at
decreasing salinity in the lower Colerado River. (USBR I, pp. 1 and
2; Public Law 93-320, 43 U.S.C. §1571 et seq.; Public Law 98-63).
Sbme of these projects are directed at making more water available to
" be used for salinity control purposes below Imperial Dam.
Ensuring that there is adequate water to meet the United States'
treaty commitments to Mexico is purely a federal responsibi]ity which
" is to be met without reducing the quantity of water a]iocated by the
~U. 5. Supreme Court to California or to water users within
California. Nevertheless, in view of the relatively high salinity
normally present in the lower Colorado River, it is incorrect for 11D
to suggest that making water available for increased flows below

~ Imperial Dam would serve no useful purpose.

?

In summary, water conserved by IID will be needed for consumptive use -

VWithin California in the very near future. In the interim, however,

~ any water which may be conserved could be placed in groundwater

-16-




3.3.2

3.4

‘e

storage or could be left in the Colorado River where it would serve

the important purposes of fishery enhancement and salinity reduction.

- Future Beneficial Uses

The IID petition argues that the impending shortages of Colorado River
water available to ‘other California users "can hardly influence a .

determination of whether IID is misusing water at the present time."

" (IID Petition for Reconsideration, p. 35.) As discussed above, the

record shows that water conserved by IID could be put into groundwater

storage or could be used for various instream uses in the lower

. Colorado River.

It is also important to realize that many water conservation measures
will take a considerable period of time to implement fully. If, as
the évidence shows, a serious water shortage is approaching 1n'1985,
1986, or shortly thereafter, then it is unreasonable not to take steps

now to deal with the impending shortage. It is entirely appropriate

~ for the Board's evaluation of District operations to be based, in

part, on conditions which will exist within the period necessary'tb

“implement certain water conservation measures.

Availability of Water Conservation Measures

The petition for reconsideration contends that IID is not required to

_make investments to improve efficiency in order to provide water to

junior appropriators. The petition further contends that adoption. of

any potential conservation measures will increase the cost for IID

water users. As noted in Decision 1600, however, a recent appellate

-17-




3.5

3.6

court decision acknowledged the fact that water users may be required

to incur reasonable expenses if necessary to comply with the

-constitutional mandate of reasonable use. People ex rel. State Water

Resources Control Board v. Forni, 54 Cal.App.3d 743, 751-752; 126
Cal.Rptr. 851 (1976). Furthermore, in this instance, there was
considerable evidence presented that implementation of additional
water conservation measurés in IID would be cost effective. If done.
as part of a water transfer arrangement with another user, the
evidence indicates that additional water conservation would be in the
District's economic interest. Under exfsting circumstances, the |
availability of practical water conservation measures is clearly

relevant to evaluation of the reasonableness of IID's water management

practices.

Future Planning

The District's petition stresses the desirability of planning for
efficient water use at the local level. (IfD Petition for
Reconsideration, pp. 40-42.) Planning at the local level is entirely
consistent with the provisions of the Board's order which directs tﬁe
Dfstrict to prepare the required water conservation plan. - This plan

will be subject to review and appro@a] by the Board, but the initial

'preparation of a plan is primarily the District's responsibility.

Summary of Board's Position Regarding 1ID Petition

. Most of the contentions raised in the District's petition were raised

previously and were addressed in Decision 1600. The preceding

paragraphs elaborate further on the Board's position regarding these

-18-
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subjects. The Board concludes that the petition does not provide

grounds for reconsidering or revising Decision 1600.

4.0 ISSUES RAISED IN METROPOLITAN WATER DISTRICT PETITION
“#17 " " "Conclusion Regarding Misuse .
X ‘Metropolitan Water District requests that the Board rephrase the last

sentence of the first paragraph on page 66 of Decision 1600 to state
that additional water conservation measures are necessary to prevent a
misuse of water. The suggested change would delete the finding of
present misuse of water by IID. MWD suggests that the proposed
wordin§ would provide ample justification for the Board's order since
Section 275 of the Water Code directs the Board to undertake all

~hppﬁdpriate proceedings to "prevent" misuse. The MWD petition also

argues that the present inability to quantify IID water losses

accurately makes a finding of present misuse inappropriate.

The Board agrees that Water Code Section 275 provides jurisdiction to
enter'preventative orders to avoid an impending misuse of water. For
the reasons described with respect to the IID petition, howeve}, the
Board believes that the record supports fhe finding of current’
misuse. The record is clear that the present method of District -

operations has had substantial adverse impacts on the District and

(R

othérs, that the District has not stringently or consistently
implemented certain elements of its announced water conservation
program and that there are other beneficial uses to be made of

conserved water. Several additional practical methods of conserving

-19-




water are described in the record. ‘Under the circumstances, it is not
necessary for the Board to quantify the amount of water which is

unreasonably used in order to conclude that a misuse is ocurring.

The difficulty in accurately quantifying the amount of water savings

achievable through specific conservation measures is in 1afge part-éue

to incomplete or inaccurate recordkeeping by IID. The inébi]ity of .,
the District to account for the large quantities of water losses {n ‘ 2
District operations is itself evidence that the District's existing
watef management practices are unreasonable. The District has
'acknow1edged that it "has a present obligation to adopt more
sophisticated measuring devices" and the'Board's order specifica]ly
calls for development of accurate water accounting procedures by
February 1, 1985. (IID Petition for Reconsideration, p. 40; Decisjon

1600, pp. 67, 68). 1In the interim, the Board has not directed thej'

District to undertake any large capital improvements. Therefore, it

is not necessary to revise any provisions of the decision due to the

present limitations on data regarding 11D operations.

MWD also expresses concern that a finding of present misuse may
disrupt its efforts to participate in a joint water conservation
program with 11D “bj unnecessarily polarizing the issues and the
‘pdrticipants." (MWD Petition for Réconsideration, p. 5.) Its concern

is based upon the possibility that Decision 1600 may be injected into A
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ongoing litigation against the District involving issues outside of

this Board's jurisdiction.q

.The Board's interest and responsibility in this proceeding do not

extend to providing ammunition for parties in private 1itigation, oﬁ
any side. It would be untenable to suggest, however, that the
existence of private litigation justifies a policy of Board inaction
in the face of substantial evidence of misuse of water. Such inaction
would fndeed abrogate the Board's true interest and responsibility,
which is plainly articulated in Water Code Section 275 and reinforced
by decisions of the Supreme Court and appellate courts of this;State.

(Envi[bnmenta] Defense Fund, Inc. v. Fast Bay Municipal Utility

District, 20 Cal.3d 327, 142 Cal.Rptr. 904 (1977); People v. Shirokow

26 Cal.3d 301, 162 Cal.Rptr. 30 (1980); and People ex rel. State Water

Resources Control Board v. Forni 54 Cal.App.3d 743, 126 Cal.Rptr. 851

(1976).) 1In addition, our research has failed to disclose any .
judicial recognition of a private cause of action for money damages.
predicated upon the Constitutional mandates and prohibitions of
Article X, Section 2. It is true that the Constitutional requireménts
may provide a basis for granting injunctive relief to‘a privqfe'party;

however, the existence of this remedy is fully consistent with the

e w———

4 Although this point is not mentioned in the IID Petition for -
Reconsideration, it was also raised on page 10 of the Supplemental Comments
submitted by IID, dated June 20, 1984. These "Supplemental Comments" were
resubmitted as an appendix to the IID Petition for Reconsideration. From
counsel's oral remarks before the Board on June 21, 1984, the District's ,
primary objection to the decision apparently is based on the concern that the
decision might -adversely affect the District's position in litigation not
involved in this proceeding.
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.of water,

. Board's fiinding, however, it is equally possible that the finding 3y

.might respond.

ey s ‘ . . . . [
recognition, the Board has reserved jurisdiction, and any future -

policy enunciated by the people of this State in approving the

‘Constitutional provision which prohibits the waste or unreasonadble use

The Board shares MWD's concern that Decision 1600 not disrupt -efforts

to develop a more effective water conservation program. Whatever the

would be referred to by some party in the ongoing litigation. The

District has recently announced its willingness to prepare a water

‘conservation plan as was previously requested by the Department of

Water Resources. In view of this development, it is unfortunate for
all parties ‘that the matter was not resolved earlier without need of a
formal hearing. Having.conducted an adjudicatory hearing as provided
by law, however, the Board‘'s findings must be gerrned by the record

before it rather than on speculation regarding how a particular party

Form of Order

MWD also requests that the order be phrased as an "interim

interlocutory order® due to the recognized need to develop additiomnal

~ information regarding 11D operations. The Board recognizes that the

order entered in Decision 1600 is not a final resolution of what water

conservation measures should be implemented by IID. Based on that

orders will be based upon the record before the Board at that time. £

1t isﬂndt.necessary to change the form or title of the present order.
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5.0

Description of Proceeding

MWD's final request is that the phrase "Water Rights Decision" be

deleted from the cover of Decision 1600 since the proceeding does not

involve an application to appropriate water. First, we note that

.a1fhough the phrase is on the cover of the decision, it is not a part

of the actual decision adopted by the Boa#d. Second, we note that
although the proceeding did not involve Board action on an application
to appropriate water, it does involve Board findings and an order
regarding the manner in which IID's water rights must be exercised.
Thus, we believe that Decision 1600 is properly referred to as a water

rights decision.

BUREAU OF RECLAMATION COMMENTS

A 1gtt§r dated July 18, 1984, was received from the Bureau of.
Reclamation stating that the Bureau believes the Board "would be
justified in reconsidering" Decision 1600. It is not clear whether
the 1gtter was intended to be a petition for reconsideration. If so,
however, much of the proposed evidence referred to in the letter .
;annot be considered since: (1) the information was not presented at
fhe‘hearing; (2) there is no showing that it could not have béen

produced at the hearing in the exercise of reasonable diligence, and

(3) it is not presented in the form of an affidavit as required for

new evidence submitted in support of a petition for reconsideration.

(Ca]ifornia Administrative Code, Title 23, Sections 737.1, 7}7.2.)

'Neverihe1ess, to the extent that the Bureau's arguments are based on

evidence in the record, the Board will briefly address them.
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The Bureau's first contention is that several points were given
inadequate consideration in reaching a conclusion of present misuse.

Hith the exception of new evidence which is not in the record, all of

the facts referred to in the Bureau's letter were considered in the
formulation of Decision 1600. Most of the subjects to which‘the

Bureau refers are further elaborated on in the preceding sections of

&
)
.

this order. The Board believes there is ample evidence to support a

finding of current misuse. : : "

. The second point raised in the Bureau's letter is the contention that

a comprehensive water conservation plan cannot be prepafed by
February 1, 1985. However, the District advised the Board prior to
adoption of Decision 1600 that the "scope of the proposed order, as
understood by IID, is acceptable to IID." (Supplemental Comments by
IID; June 20, 1984.) Simi1§r1y; the District's petition for

reconsideration makes no suggestion that the required plan cannot be

"prepared by the time specifigd. The Board recognizes that certain

aspects of the District's ptan may bé revised based on future
information and future developments, but that is no justification to
postpone preparation of a water conservation plan which is necessafy '
to eliminate a current misuse of water. The Board believes that the
seven-month period previously specified in Decision 1600 for

preparation of a water conservation plan is adequate.

CONCLUSION . o Y

- None of the parties requesting reconsideration of Decision 1600 akgue

that Imperial Irrigation District should not expand its water
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conservation efforts. Prior to adoption of the order, the District

even advised the Board that the scope of the proposed order was
écceptab]e. The stated concern of the three parties seeking 4

reconsideration is that the Board is unjustified in finding a current

4?;

-
b}

misuse of water. For the reasons discussed above and in

Decision 1600, we affirm our previous conclusion that the District's
failure to implement additional water consérvation measures is
unreasonable. Further, the record demonstrates that the present water
management practices of the Imperial Irrigation District are resulting
in a misuse of water. The petitions for reconsideration do not -

present sufficient cause to reconsider Decision 1600.

ORDER
NOW, THEREFORE, IT IS ORDERED THAT:

a. The ﬁetitién for reconsideration of Decision 1600 filed by the Imperiaf

Irrigation District is denied.

b. The petition for reconsideration of Decision 1600 filed by The Metropolitan

Water District of Southern California is denied.
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c. The request for reconsideration of Decision 1600 submitted by the—United{

States Bureau of Reclamation is denied.

d. The findings and order of Decision 1600 are affirmed.

Dated: SEP 2 O 1984

4
W/

Abstained

EOWIN Y. FINSTER, WMember —
W
£
¥
fih
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