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On behalf of the San Luis & Delta-Mendota Water Authority and Westlands Water District, please see attached.

v/r,

Phil Williams

Philip A. Williams
Deputy General Counsel
Westlands Water District
Office: 916.321.4207
Cell: 931.237.7455
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January 22, 2016

Via Email and U.S. Mail

Felicia Marcus, Chair

Tam Doduc, Member

State Water Resources Control Board
1001 I Street

Sacramento, CA 95814

Email: CWFhearing@waterboards.ca.gov

Re:  California WaterFix Hearing Process
Dear Ms. Marcus and Ms. Doduc:

Thank you for the opportunity to submit written comments in advance of the Pre-hearing
Conference set to begin on January 28. This letter provides the comments of the San Luis &
Delta-Mendota Water Authority and Westlands Water District regarding procedural matters for
the upcoming hearing on the petition to change water rights for the California WaterFix Project.

Given the number of protests, notices of intent, and the varied interests of the parties, absent
reasonable controls, the process could necessitate undue consumption of time. On the other
hand, each party must be accorded reasonable opportunity to call and examine witnesses, to
introduce exhibits; to cross-examine opposing witnesses; to impeach any witness; and to rebut
the evidence against him or her. Gov’t. Code §11513(b). But if every party were accorded
unlimited time for those purposes, then the hearing would drag on interminably. The challenge
is finding the appropriate balance between an orderly proceeding and ensuring the parties are
provided the process they are due. The pursuit of that balance must bear in mind the inevitable
Jjudicial and public scrutiny to follow. To that end, we offer the following suggestions for
ordering the proceedings. ‘

Organize The Parties Into Groups By Interest

If each party takes the allotted time proposed in the notice, the hearing will be far longer than the
allotted 34 hearing days. Instead of time allocations for each individual party, the parties should
be grouped by interest, and each group allotted a block of time it must allocate between its
respective parties for presentation of direct, cross, re-direct and re-cross examination. That will
encourage parties in a grouping to coordinate and will not inappropriately prejudice parties who
rely on a single presenter with relatively limited time for having done so. By contrast, parties
who decline to coordinate with others in their group will suffer a more disjointed presentation of
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similar interests, have a limited pro rata share of the overall time for their group and will not be
rewarded with extra time necessary to accommodate their failure to coordinate.

To further this objective, the Authority and Westlands suggest that the parties be allowed an
opportunity to organize, if they have not already. We suggest that you require the parties to
make proposals of such groupings, with supporting information and arguments, as part of the
March 1 submittal of proposed testimony and exhibits. Your staff should then review those
submittals and offer a draft order that addresses organization and time allotments for direct,
cross, re-direct and re-cross examination. The interested parties should be accorded an
opportunity to comment on that draft order before you consider it for adoption.

Different Time Limits Should Be Set For Different Parties

The October 30, 2015 Hearing Notice sets a limit of 1 hour total for each party for presentation
of direct testimony. That would mean 2 hours combined for the petitioners Department of Water
Resources (“DWR”) and Bureau of Reclamation (“Reclamation’). As the January 15 Notice
suggests, that time will likely be inadequate. There may be other parties that should be accorded
additional time. Some other parties will not need even an hour. Each group’s relative need for
time should be explained and justified pursuant to the process outlined above.

Time Limits Should Be Subject To An Offer Of Proof

Time limits are necessary. But as the evidence develops, generally applicable time limits set in
advance, particularly those set for cross, re-direct, and re-cross examinations may not allow for a
full and necessary presentation in specific instances. You should therefore allow for additional
time based on an offer of proof regarding what additional evidence would be presented or
inquiry pursued.

The Board Should Cancel Phase 1 Protests That Are Not Properly Substantiated

The Authority and Westlands recommend that you impose a process that will cancel protests that
are not properly substantiated by March 1. We suggest that you require all protestants to submit
to the State Water Board the information identified under Water Code sections 1703.3 and
1703.6(c). And, you should direct your staff on or prior to February 15, 2016, to notify (1) any
protestant that filed a protest without the supporting information identified under Water Code
sections 1703.3 and 1703.6(c) and the additional information required under Water Code section
1703.1 et seq. that their protests are inadequately supported, and (2) the protestant(s) has until
March 1 to provide the required information. If that information is not submitted on or before
March 1, the State Water Board should cancel the protest, pursuant to Water Code section
1703.6(c), and prior to commencing evidentiary proceedings.
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The Board Should Cancel Phase 1 Protests That Claim Injury Protected by Any
Conditions of Approval Offered by Petitioners DWR and Reclamation

The Authority and Westlands recommend that you impose a process that will cancel protests,
pursuant to Water Code section 1703.6, that raise claims of injury that are protected by
conditions of approval offered by petitioners DWR and Reclamation. The Water Rights Division
relied on this approach, for example, to dismiss protests to a change petition related to
implementation of the San Joaquin River Restoration Program. (See Order Approving Change
and Instream Flow Dedication, dated October 21, 2013.)

Order of Proceedings

In general, the Authority and Westlands agree with the proposed order of proceedings at pages
34 through 36 of the Hearing Notice, with two additions and one clarification.

The first addition to the schedule concerns settlements. As a group of parties, which included the
Authority and Westlands, requested in a separate letter, you should establish procedures and
timelines for this proceeding, (i) encourage the resolution of protests through settlement, and (ii)
include procedural mechanisms that will accommodate settlements as they occur during the
course of the hearing process.

The second addition to the schedule is time for procedural motions such as motions to dismiss
and motions in limine. The motions should be briefed before the evidentiary proceedings begin,
with argument after presentation of policy statements but before presentation of cases-in-chief.
Finally, the clarification is the order of rebuttal. We propose that rebuttal testimony proceed in
reverse order from presentation of the cases-in-chief. In fairness the petitioners should have the
last opportunity to present rebuttal evidence, after all other evidence is in.

Thank you for your consideration of these comments.

Sincerely,

4;ubin Philip A. Williams

General Counsel Deputy General Counsel
San Luis & Delta-Mendota Water Authority Westlands Water District

cc: Electronic service list as provided by SWRCB on January 22, 2016 (Revised Service List (2))

Clifton Court, L.P. (US Mail)



