CWFhearing

From: Michael A. Brodsky <michael@brodskylaw.net>

Sent: Friday, November 18, 2016 4:39 PM

To: CWFhearing

Cc: Alan Lilly; Aaron Ferguson; Andrew Hitchings; ajr@bkslawfirm.com; Amy Aufdemberge;

Alex Peltzer; awearn@nrdc.org; Barbara Barrigan-Parilla; Barbara Vlamis; Barry Sgarrella;
Barbara Daly; Brian Johnson; Chris Shutes; bobker@bay.org; Brad Pappalardo; Brett
Baker; Bob Wright; Wilcox, Carl@Wildlife; Carol Krieger; Colin Bailey; Conner Everts;
CWFhearing; David Aladjem; daniel@kaydix.com; Dustin Cooper; dcoty@bpmnj.com;
Deidre Des Jardins; S. Dean Ruiz; Bill Jennings; Daniel P. Garrett-Steinman; Dan Kelly;
dobegi@nrdc.org; "Daniel J. O'Hanlon"; David Orth; Emily Pappalardo; Espe Vielma;
elamoe@minasianlaw.com; Fred Etheridge; fmorrissey@orangecoveid.org; Mitch
Avalon; Gregory Adams; info@californiadelta.org; Mizell, James@DWR;
jailin@awattorneys.com; jto@bkslawfirm.com; Jeff Conway; jfox@awattorneys.com;
Jennifer Spaletta; Herrick, John @aol.com; Minton, Jonas; John Luebberke; Rubin,
Jon@sldmwa.org; jph@tulareid.org; Joe Robinson; Suzanne Womack; Jonathan
Salmon; Jamey Volker

Subject: CWEF Hearing Delta Alliance Request for Reconsideration/Clarification Regarding
Presentation Time
Attachments: Nov 18 stmt of srv.pdf

On November 16, 2016, the Hearing Officers issued an e-mail ruling captioned “Hearing Officers Ruling
Concerning Save the California Delta Alliance.” (“November 16 Ruling”)

This email requests reconsideration / clarification as to the November 16 Ruling’s allotment of time for Save
the California Delta Alliance to present its case in chief. Several other matters in the Ruling will be addressed
under separate cover.

First, the ruling allocates “a total of 1.5 hours, subject to extension for good cause.” This does not include the 20
minutes allocated to all parties for an opening statement. (See October 30, 2015, Notice of Petition, p.35) Delta
Alliance intends to present a 20 minute opening statement and requests clarification that the 1.5 hours was
intended by the Hearing Officers to apply to witness testimony and did not include the opening statement,
which will be in addition to the witness testimony.

Next, the ruling allocates 10 minutes each for “SCDA’s non-epert witnesses” and 20 minutes each for “SCDA’s
expert witnesses” for a total of 1.5 hours.

On September 2, 2015, Delta Alliance timely submitted a revised witness list in response to the Board’s emailed
instructions of August 26, 2016.

The revised witness list provided 4 expert witnesses: Michael Guzardo with 15 minutes estimated; Michael
Brodsky with 80 minutes estimated (a request to allocate an extra 20 minutes); Tom Burke with 40 minutes
estimated; and Erik Ringelberg with 40 minutes estimated. This revised list eliminated a previously scheduled
witness slot of 40 minutes.

The revised witness list provided 2 non-expert witness: Frank Morgan and Janet McCleery with 15 minutes
estimated for each.



The November 16 Ruling notes that “taking into consideration the content and brevity of the written testimony”
the time requested was excessive.

The written testimony of experts Michael Guzzardo is 1 page; Erik Ringelberg 2 pages; Tom Burke 6 pages;
and Michael Brodsky 13 pages (after deletions directed by the Board). Brodsky's testimony is substantially
longer and more complex than the other experts and should be allotted more time.

Delta Alliance also presents through Brodsky’s testimony a proposed condition on approval of CWF that it
believes would protect in-Delta users while allowing CWF to meet its goals. Delta Alliance believes that this
suggestion is worthy of adequate oral presentation. Although Delta Alliance had requested 80 minutes for
Brodsky, Delta Alliance believes Brodsky’s testimony can effectively be presented in 40 minutes.

Delta Alliance believes Guzzardo’s testimony can effectively be presented in 15 minutes; Ringelberg’s
testimony in 15 minutes; Burke’s testimony in 30 minutes.

Delta Alliance believes that Morgan and McCleery’s testimony can be effectively presented in 15 minutes each.

Delta Alliance therefore requests that the Hearing Officer reconsider/clarify that Delta Alliance be allowed a
total of 2 hours and 10 minutes for direct testimony. This is a one-hour and twenty minute reduction from Delta
Alliance’s originally requested time for witness testimony. Delta Alliance, et al’s group (Group 30) includes 5
parties. The October 30, 2015, Notice of Petition contemplates 1 hour per party, which would be 5 hours or
more than double what Delta Alliance is requesting (Notice of Petition, p.35)

At the close of the hearing on Friday November 18, 2016, Hearing Officer Doduc summarized that hearing days
November 30, December 1, and December 2 would be devoted to Save the California Delta Alliance (Group
30), California Sportfishing Protection Alliance, et al.(Group 31), and an orphaned witness left over from
Central Delta, et al.’s presentation. Hearing officer Doduc noted that Group 32, Restore the Delta, would not
begin until December 8 in order to honor RTD’s request. The three hearing days allotted will allow more than
ample time to finish Groups 30 and 31 and a leftover witness from Central Delta.

Of course, the Hearing Officers retain authority to curtail testimony if it becomes repetitive or unproductive.
However, under the circumstances, Delta Alliance believes it would by fundamentally unfair to arbitrarily limit
Delta Alliance’s presentation to 1.5 hours.

Thank you for considering this request.

This email is sent to the service list in 2 groups. This is group 1.

Michael Brodsky

Law Offices of Michael A. Brodsky
201 Esplanade, Uppr Suite
Capitola, CA 95010

831-469-3514
michael@brodskylaw.net

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review,
use or disclosure is prohibited and may violate applicable laws including the Electronic Communications
Privacy Act. If you are not the intended recipient, please contact the sender and destroy all copies of the
communication.



STATEMENT OF SERVICE

CALIFORNIA WATERFIX PETITION HEARING
Department of Water Resources and U.S. Bureau of Reclamation (Petitioners)

| hereby certify that | have this day submitted to the State Water Resources Control Board and
caused a true and correct copy of the following document(s):

Email requesting clarification / reconsideration of Hearing Officers’ November 16, 2016 Ruling.

to be served by Electronic Mail (email) upon the parties listed in Table 1 of the Current
Service List for the California WaterFix Petition Hearing, dated November 15, 2016, posted by

the State Water Resources Control Board at
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/service_list.shtml

| certify that the foregoing is true and correct and that this document was executed on

November 18, 2016.
Signature: M QZ’V‘?/

Name: Michael A. Brodsky ﬂ
Title: Attorney

Party/Affiliation:
Save the California Delta Alliance, et al.

Address:

Law Offices of Michael A. Brodsky
201 Esplanade, Upper Suite
Capitola, CA 95010
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Michael Brodsky


