
First Amendment MOA Collaboration BDCP 

FIRST AMENDMENT 

. TO THE 
MEMORANDUM OF AGREEMENT REGARDING COLLABORATION ON THE 

PLANNING, PRELIMINARY DESIGN AND ENVIRONMENT AL COMPLIANCE FOR 
THE DELTA HABITAT CONSERVATION AND CONVEYANCE PROGRAM.IN 

CONNECTION WITH THE DEVELOPMENT OF THE BAY DELTA CONSERVATION 
PLAN 

This First Amendment to the Memorandum of Agreement ("MOA'') Regarding Collaboration 
On the Planning, Preliminary Design And Environmental Compliance For The Delta Babitat 
Conservation And Conveyance Program In Connection with the Development of the Bay Delta 
Conservation Plan ("First Amended MOA'') is entered into as of the last date of execution of the 
signatories hereto. This First Amended MOA replaces in its entirety the MOA executed by the 
Parties in March 2009. 

The MOA, as amended, establishes a joint process among the California Department of Water 
Resources (''DWR''); the U.S. Department of the Interior's Bureau of Reclamation 
("Reclamation"); the State and Federal Contractors Water Agency ("SFCWA"), Metropolitan 
Water District of Southern California, Kem County Water Agency, State Water Project 
Contractors Authority, San Luis & Delta-Mendota Water Authority, Westlands Water District, 
and Santa Clara Valley Water District ("Public Water Agencies''). 

The purpose of this First Amended MOA is to enable timely analysis of conservation· measures 
and water supply measures, including Delta conveyance options that are developed in the Bay 
Delta Conservation Planning process. This First Amended MOA also addresses certain financial 
matters related to budgeting, cost sharing, funding sources, and the use of these funds to 
accomplish the purposes of this First Amended MOA. 

RECITALS 

A. The Parties initiated the Bay Delta Conservation Plan ("BDCP") process in 2005-2006,
and the Delta Habitat Conservation and Conveyance Program ("DHCCP") in 2008.

B. The BDCP is a voluntary effort to obtain long-term, incidental take permits for: 1) the
operations of the State Water Project ("SWP") through development of a comprehensive
Habitat Conservation Plan ("HCP") under the federal Endangered Species Act ("ESA"),
and a Natural Community Conservation Plan (''NCCP") under the California Natural
Community Conservation Planning Act ('�CCPA") and; 2) support for incidental take
authorization for the operations of the Central Valley Project ("CVP") under section 7 of
the ESA. The BDCP is being developed in an open and inclusive process.

C. One or more of the CVP water contractors may also seek long term incidental take
permits for certain actions undertaken by them based on the BDCP under ESA section 10
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and the NCCPA, including implementation of conservation measures and conveyance of 
- water through new or improved facilities.

D. The :PHCCP is the program that is providing funding for the necessary engineering and
investigation programs and preparation of the BDCP Environmental Impact Statement
and Environmental Impact Report ("EIS/EIR") pursuant to the federal National
Environmental Policy Act ("NEPA") and the California Environmental Quality Act
(11CEQA 11). 

E. On June 1, 2010, DWR, Reclamation, U.S. Fish and Wildlife Service ("USFWS"),
National Marine Fisheries Service (''NMFS"), and consultant HDR, Inc., executed the
"Agreement Regarding Preparation of a Joint Environmental Impact
Report/Environmental Impact Statement for the Bay Delta Conservation Plan" ("Lead
Agency Agreement") to· define the roles and responsibilities of the agencies with respect
to preparing the EIR and EIS for the BDCP. DWR is the lead agency under CEQA and is
responsible for producing an EIR that satisfies CEQA requirements, including certifying
that the EIR satisfies CEQA, publishing a draft EIR for public comment, and filing a
Notice of Determination (''NOD") when the project is approved. Reclamation, USFWS,
and NMFS are co-lead agencies under NEPA (''NEPA Co-lead Agencies") and are
responsible for producing an.EIS that satisfies NEPA's requirements and carrying out the
procedural steps leading to the issuance of a Record of Decision · ("ROD"). The Public
Water Agencies are responsible agencies that will rely on the EIS/EIR to implement
certain actions of the BDCP-DHCCP. The Lead Agency Agreement remains in effect
and is not modified by this First Amended MOA. Reclamation's role as set out in this
agreement specifically, including Section 11.E, is intended to be consistent with and to
clarify implementation of the Lead Agency Agreement.

F. In May 2010, the NEPA Co-lead Agencies and the state and federal water contractors,
through SFCWA, executed an MOU that defines the roles of the Public Water Agencies
and NEPA Co-lead Agencies in the preparation of the EIS that complies with NEPA.

G. The Parties have executed several agreements memorializing their ongoing commitment
to the BDCP and DHCCP including: Memorandum of Agreement for Supplemental
Funding for Certain -Ecosystem Actions and Support for _Implementation of Near-Term
Water Supply, Water Quality, Ecosystem, and Levee Actions (July 2006); Statement of
Principles (Dec. 2005); Planning Agreement Regarding the Bay Delta Conservation Plan
(October 2006, amended January 2010); Cooperation Agreement Among Potentially
Regulated Entities fqr Preparation of the Bay Delta Conservation Plan (November 2006,
as amended November 2009); Memorandum of Agreement Regarding Collaboration on
the Planning, Preliminary Design and Environmental Compliance for the Delta Habitat
Conservation and Conveyance Program in Connection with the Development of the Bay
Delta Conservation Plan (March 2009); the Agreement for Funding Between the
Department of Water Resources and the San Luis & Delta-Mendota Water Authority for
the Costs of Environmental Analysis, Planning and Design of Delta Conservation
Measures, Including Delta Conveyance Options (March 2009, amended June 2010); and
the Agreement for Funding Between the Department of Water Resources and [ member of
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the State Water Project Contractors Authority] for Costs of Environmental Analysis, 
Planning and Design of Delta Conservation Measures Including Delta Conveyance 
Options (March 2009). 

H. The Planning Agreement Regarding the Bay Delta Conservation Plan was adopted in
October 2006 and remains in effect and'will continue to guide this planning process in
·furtherance of the BDCP planning goals, as follows:

• Provide for the conservation and management of BDCP Covered Species within
. the Planning Area;

• Preserve, restore, and enhance aquatic, riparian and associated terrestrial natural
communities and ecosystems that support BDCP Covered Species within the
Planning Area through conservation partnerships;

• Allow for projects to proceed that restore and protect water supply, water quality,
and ecosystem health within a stable regulatory framework;

• Provide a means to implement BDCP Covered Activities in a manner that
complies with applicable State and federal fish and wildlife protection laws,
including the California Endangered Species Act and federal ESA, and other
environmental laws, including CEQA;

• Provide a basis for permits necessary to lawfully take BDCP Covered Species;
• Provide a comprehensive means to coordinate and standardize mitigation and

compensation requirements for BDCP Covered Activities within the Planning
Area;

• Provide a less costly, more efficient project review process which results in
greater conservation values than project-by-project, species-by-species review;
and

• Provide clear expectations and regulatory assurances regarding BDCP Covered
Activities occurring within the Planning Area.

I. The Memorandum of Agreement for Supplemental Funding for Certain Ecosystem
Actions and Support for Implementation of Near-Tenn Water Supply, Water Quality,
Ecosystem and Levee Actions expired in 2007, and the Cooperation Agreement Among
Potentially Regulated Entities for Preparation of the Bay Delta Conservation Plan expired
in or about January 2011.

J. In November 2007, the BDCP Steering Committee described in a memorandum entitled
"Points of Agreement for Continuing into the Planning Process," that 11 

• • •  the most
promising approach for achieving the BDCP conservation and water supply goals
involves a conveyance system with new points of diversion," and therefore the BDCP
Steering Committee agreed that the DHCCP will evaluate a full range of potential facility
design and operational parameters for D�lta .water conveyance options to achieve the
BDCP conservation and planning objectives over the near and long term.

K. In a February 28, 2008, letter to State Senators Perata, Machado, and Steinberg, Governor
Schwarzenegger stated his intention to direct DWR to proceed under CEQA to evaluate
at least four alternative Delta conveyance strategies in coordination with the BDCP.

3 



First Amendment MOA Collaboration BDCP 

L. The Sacramento-San Joaquin Delta Reform Act was passed by the California Legislature
in 2009, and sets out, among other things, that DWR shall consult with the Delta
Stewardship C<;>uncil and the Delta Independent Science Board during the development
of the BDCP, and that if the BDCP complies with specified requirements, the Council
shall incorporate the BDCP into the Council's Delta Plan and the public benefits
associated with the BDCP shall be eligible for state funding.

M. In November 2010, the Natural Resources Agency made a working draft of the BDCP
HCP/NCCP available to the public.

N. In December 2010, the Natural Resources Agency released its "Highlights of the BDCP"
as a summary of the BDCP HCP/NCCP.

0. In December 2010, the federal government released its "Interim Federal Action Plan
Status Update for the California Bay-Delta: 2011 and Beyond" ("Interim Action Plan
Update'), thereby reaffirming its commitment to the BDCP. In the Interim Action Plan,
·the federal government noted that "the USFWS and NMFS, together, with Reclamation,
are working to lay the technical, policy and regulatory foundation necessary to develop
an integrated biological opinion that could be issued jointly by both the agencies for the
BDCP and continued operation of the CVP." (Interim Action Plan Update, p. 19.)

P. DWR issued a Notice of Preparation on February 13, 2009, under the CEQA, and the
USFWS, NMFS, and Reclamation issued a Notice of Intent on February 13, 2009, under
NEPA to commence an environmental review process for the BDCP, which will include
measures that incorporate options for improving the Delta water conveyance system.

Q. DWR is primarily responsible for the development of the BDCP developed under ESA
section 10 and the NCCPA. The federal and state lead agencies are responsible for the
development of the EIS/BIR necessary for analyzing the potential environmental effects
of the BDCP and· the incidental take permits pursuant to the BDCP. The Parties intend
that the �ffects analysis for the BDCP and the EIS/BIR will be coordinated, and, so far as
practicable, consistent.

R. The BDCP and DHCCP planning processes have progressed to a point where the most
efficient use of resources can be achieved by closely coordinating the development of
elements of the BDCP and NEP A/CEQA processes, which will facilitate a more efficient
and cost effective process that:

(a) analyzes potential responses to multiple threats to the State's economic well being
posed by the current conveyance system's vulnerability to seismic risk, climate
change, and regulation;

(b) analyzes the conservation measures intended to address threats to the Bay-Delta
· ecosystem and the species in the ecosystem;
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