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SAN FRANCISCO BAY-DELTA ESTUARY WATER QUALITY AND FLOW CRITERIA
NECESSARY TO PROTECT SACRAMENTO RIVER FALL-RUN CHINOOK SALMON'

BACKGROUND

I am Bill Kier. I am a certified fisheries scientist. I lead a consulting practice, Kier
Associates http://www.kierassociates.net, engaged almost exclusively in the assessment
of data concerning salmon population and salmon habitat conditions in California, the
Pacific Northwest, and the Gulf of Maine, and in providing recommendations to state,
local, federal and Tribal governments, and others, based on such assessments, about the
measures necessary to improve salmon habitat and increase salmon populations.

Kier Associates has been providing these services for 24 years.

I'am presenting the recommendations advanced here concerning the San Francisco Bay-
Delta estuary water quality and flow conditions necessary to protect Sacramento River
fall-run chinook salmon on behalf of the Pacific Coast Federation of Fishermen’s
Associations (PCFFA), the West Coast’s largest organization of working fishermen and
fisherwomen, and the Institute for Fisheries Resources (IFR), a non-profit public service
research organization affiliated with PCFFA. I serve IFR as a senior science advisor.

I began my career as a fisheries scientist in the San Francisco Bay-Delta estuary for the
California Department of Fish and Game 52 years ago. I am generally familiar with the
state of fisheries and water quality science in the Bay-Delta estuary, and I have followed
that science specifically as it relates to the conservation of Sacramento River fall-run
chinook salmon.

I have appeared before the State Water Resources Control Board and its predecessor
State Water Rights Board many times over the past 50 years, both as a California
Department of Fish and Game scientist and manager, and as an expert witness for
various parties. Most of these appearances have concerned the flow requirements
necessary for the conservation of Central Valley salmon.

Sacramento River fall-run chinook salmon — referred to as ‘SRFC’, Sacramento River fall
chinook, by the fishery regulatory agencies - are the backbone of the ocean fisheries
from Santa Barbara, California north to Astoria, Oregon — a thousand miles of the
nation’s Pacific Coast, including dozens upon dozens of coastal communities dependent
to some degree, some quite heavily, on the region’s 150-year-old ocean salmon fishery.

ISubmitted on 16 February 2010 to the California State Water Resources Control Board in conjunction with
the Board’s 2010 ‘Informational Proceeding to Develop Flow Criteria for the Delta Ecosystem Necessary to
Protect Public Trust Resources’, to be presented orally by Mr Kier during that proceeding’s hearings scheduled
to begin in Sacramento, CA, on 22 March 2010.



The fishery has been shut down since 2008 due to the poor returns of adult SRFC to the
Sacramento River.

The Pacific Fishery Management Council (PFMC) has set a conservation goal of
122,000-180,000 SRFC adult salmon returning — ‘escaping’ - to their natal Sacramento
River basin streams. Spawning escapement of SRFC was estimated to be 88,000 in 2007,
66,000 in 2008; and 39,530 — the lowest number on record — in 2009. From all
appearances, the PEMC will ban salmon fishing for a third straight year in 2010.

We have been here before

We have been here before. In the summer of 1968 the California Department of Fish
and Game and Fish and Game Commission urged the closure of the fishery for SRFC
salmon. The fishermen resisted — this was before the federal Magnuson Fishery
Conservation and Management Act of 1976 elevated such decision-making to the four-
state PEMC — the fishery continued, and the cause for the low SRFC numbers of the late
1960s was eventually laid by State and federal fishery experts in large part to the poor
design of the fish ladders at the Central Valley Project’s Red Bluff Diversion Dam,
forcing reconstruction of the ladders to allow adult fall-run chinook salmon to reach the
quality spawning habitat above Red Bluff.?

It is not clear, of course, what may have happened to the fishery, nor to the public trust
Sacramento River fall-run chinook salmon resource that supported it, had the fishermen
failed to ‘speak truth to power’. They suspected that the SRFC decline had not resulted

trom over-harvesting of salmon and they insisted that the actual problems be addressed.

Andwe have been here before in the matter of determining the ‘flow criteria for the
Delta ecosystem necessary to protect public trust resources’ — more than once.

What many of us believed would be the proceeding to determine the ‘flow criteria for the
Delta ecosystem necessary to protect public trust resources’ to end all such proceedings
was that conducted by the State Water Resources Control Board between 1986 and 1988,
which produced the October, 1988 draft SWRCB ‘Water Quality Control Plan for
Salinity, San Francisco Bay/Sacramento-San Joaquin Delta Estuary’ — ‘Phase 1’ of what
was to have been a two-phase proceeding, the first to determine the water quality and
flow criteria necessary to protect public trust resources, the second to make the
adjustments to water project operations needed to meet those water quality and flow
criteria in the estuary.

That 396-page 1988 draft Plan contains a great deal of science-based guidance
concerning Delta water quality and flow criteria necessary to protect Sacramento River

2'The CVP’s Red Bluff Diversion Dam, which began operation in 1967, continued to be so problematic for
salmon consetrvation that it is in the process of being replaced by an alternative, non-batrier river diversion
device
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fall-run chinook salmon — which we will get to straightaway, as we conclude these
introductory remarks.

The SWRCB’s 1988 draft Plan for the Bay-Delta estuary, that contemplating a Phase 2
proceeding to consider the necessary adjustments to water project operations, created a
political firestorm. For the first time in the SWRCB’s then-20 year history the board
came under direct fire from the Governor’s office.?

The calumny heaped upon SWRCB chairman Don Maughan, a nationally recognized
expert in water resources planning and policy, by the CVP and State Water Project
contractors threatened his pending reappointment to his post.* In order to quell the
political ruckus created by the water project contractors and to salvage his reappointment
Mr Maughan repudiated the board’s 396-page 1988 draft Plan - the product of more than
40 days of SWRCB hearings that produced 14,000 pages of testimony and 44,000 pages
of exhibits as ‘merely a staff draft’, and effectively suspended those Bay-Delta
proceedings.

The next Governor, as it turned out, set the SWRCB up for another smack-down.

Newly-elected Governor Pete Wilson declared in 1991 that the Delta was ‘broken’ and
directed the SWRCB to prepare a plan for its protection and restoration. That plan, draft
‘Water Right Decision 1630: San Francisco Bay/Sacramento-San Joaquin Delta Estuary’,
was released in December, 1992. That draft Decision also had a lot to say about the ‘flow
criteria for the Delta ecosystem necessary to protect public trust resources’.

The 1992 draft Decision was, like its predecessor, attacked by the CVP and SWP
contractors. In language better suited to gang warfare, a memo concerning testimonies
by the State and federal fishery agencies from the State Water Project Contractor’s
general manager sneered ‘It’s time to take these folks on. They should be taken out.”?

The Governor’s Office rang the curtain down on D-1630 when he issued a 1 April 1993
stop-work order to the SWRCB¢, claiming that the federal agencies had pre-empted
Delta decision-making through the exercise of their Clean Water Act and Endangered
Species Act responsibilities.

3 An carlier proceeding, that which resulted in the board’s Decision 1379, a water quality control plan for the
Delta and Suisun Marsh, the then-director of the California Department of Water Resources joined San
Joaquin Valley interests in attacking; the Resources Secretary backed the board’s Decision; and the Governor,
Ronald Reagan, refrained from commenting publicly altogether.

# Sacramento Bee article ‘Reappointment of water board chief opposed’, Attachment 1

5 Schuster memo, Attachment 2

6 Governor Wilson’s letter, Attachment 3
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This figure, prepared by Water for Fish, a fisheries advocacy organization, shows that as
freshwater pumping from the Delta has increased returns of adult chinook salmon to their
Central Valley home-streams has decreased dramatically.

Speak truth to power

California has a rich history, then, of political intervention in State Water Resources
Control Board efforts to ‘develop flow criteria for the Delta ecosystem necessary to
protect public trust resources’ — a Governor who threatened the board’s chair with
removal from office if the board continued to identify and put in place protections for
the Delta; and a Governor, who, after directing the board to fix the Delta because it was
‘broken’, hit the board with a stop-work order when the freshwater requirements of that
‘fix’ came under attack from federal and State water project contractors.

The decades of political dithering over the needs of the Delta are self-evident. If the
Delta was ‘broken’ in 1991 it is far more ‘broken’ today.

Senate Bill 1 of the 2009-2010 Seventh Extraordinary Session of the California
Legislature directs the State Water Resources Control Board, ‘pursuant to its public trust
obligations (to) develop new flow criteria for the Delta ecosystem necessary to protect
public trust resources’.
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The legislation does not, as the board was counseled by Assembly Water Committee
Chair Huffman on 7 January of this year,” plunge the board into the politics of balancing
the water quality and streamflow needs of public trust resources against those of the out-
of-stream water users — the precise role for which the board was created in 1967, the role
that has proven so problematic since 1988.

Our hope, then — the fishermen’s advice to the board — is that the board does precisely
that requested of you by SB-1 and not try to ‘second-guess’ what issues its new flow
criteria may present to the various new Delta factotums created by the legislation - or for
the water contractors, for that matter. If anything is clear from the Bay-Delta estuary
public trust resource protection experiences of the past twenty-two years, the ultimate
power over the Delta is held by the Governor and Legislature, not by the ‘quasi-judicial’
State Water Resources Control Board that we all pinned our hopes on 43 years ago.

End SWRCB?’s practice of shuffling the real Delta problems to the bottom of the deck..
Let those with the demonstrated power — the Governor and Legislature - answer to the
nation and the world if the San Francisco Bay-Delta estuary, the most important estuary
on the Pacific Coast of North or South America, continues its decline.

Look to the scientific truths available to this year’s proceedings and, in the words of the
fishermen, ‘speak truth to power’.

THE DELTA AND ENVIRONS WATER QUALITY AND STREAMFLOW NEEDS OF
SACRAMENTO RIVER FALL-RUN CHINOOK SALMON

The water quality and streamflow requirements of Sacramento River fall-run chinook
salmon in the San Francisco Bay-Delta estuary and environs is documented in detail in
the 204-page statement “The Needs of Chinook Salmon, Oncorhynchus tshawytscha, in
the Sacramento-San Joaquin Estuary’ submitted to the State Water Resources Control
Board as U.S Fish and Wildlife Service (USFWS) Exhibit 31 in the board’s 1987 ‘Water
Quality/Water Rights Proceeding on the San Francisco Bay/Sacramento-San Joaquin
Delta’.

This testimony by USFWS salmon scientist Dr. Martin Kjelson was vetted extensively
among the Interagency Ecological Study Program agencies as well as with independent,
non-agency scientists.

The recommendations presented here, drawn in large measure from Dr Kjelson’s
Exhibit 31, will focus primarily on the water quality and flow criteria needed to enable
juvenile Sacramento River fall-run chinook salmon — ‘downstream migrants’ — safe
passage in their trip from the Sacramento River across the Delta to San Francisco Bay.
The evidence presented by Dr Kjelson and others makes clear that adult ‘escapement’,
the return of adult Sacramento River fall-run chinook salmon to their natal streams to

7 See Huffman presentation notes, Attachment 4
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spawn, is determined in large measure by the survival — the safe passage — of juvenile
salmon traversing from the Sacramento River successfully to San Francisco Bay.

Dr Kjelson lays it out clearly at page 2 of his testimony synopsis :

“The evidence presented in this report will demonstrate that habitat alterations in the
Delta limit salmon production® primarily through reduced survival during the
outmigrant (smolt) stage. These lower survivals are associated with decreases in the
magnitude of flow through the estuary, increases in water temperatures and water
project diversions in the Delta.

Smolt mortality in the Estuary will impact resulting adult salmon population levels.
However, other factors that influence stocks and their measurement in upstream and
oceanic waters make that impact difficult to quantify. Nevertheless, increasing smolt
survival rates though the Delta is a critical step toward restoring natural salmon
production in the Central Valley.’

He then goes on (page 3) to explain that the decade-long study he conducted as part of
the Interagency Ecological Study Program found that:

‘Smolt survival increased with increasing Sacramento River flow at Rio Vista, with
maximum survival observed at or above 20,000 to 30,000 cfs. This relation was
based on two independent measures of survival.

Smolt survival is highest when water temperatures are below 66°F. Temperatures of
76°F or higher are lethal to salmon and stress would occur as temperatures approach
that level.’

Dr Kjelson then went on to note that the SWRCB’s salmon flow standards in place at
that time, those established by D-1485 in 1978, calling for flows at Rio Vista during the
April-June smolt emigration period of between 1,000 to 5,000 cfs would yield from zero
to 2% survival based on the relationship between smolt survival and flow established by
his research.

Dr Kjelson concluded his synopsis of Sacramento River water quality and flow
requirements by noting:

‘Water development in the Sacramento Valley has reduced inflow to the Delta during
the April-June smolt migration period. These reductions combined with the present
Delta diversions off the Sacramento River have been enough to reduce average
smolt survival in the Sacramento Delta by at least 30% since 1940.

Potential measures to improve smolt survival through the Sacramento Delta include:
increasing flows, closure or screening of the Delta cross channel, elimination of
reverse flows in the lower San Joaquin and reducing Project export levels in the
southern Delta.’

8 “Production’ is the term used by fishery managers to refer to the ‘total elaboration of new body substance in a
stock in a unit of time, itrespective of whether or not it survives to the end of that time.’, i.e, both the
‘escapement’ of adult salmon, as used here, and their harvest
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Applying the recommended Sacramento fall-run chinook salmon water quality
and flow criteria to the Sacramento River and Delta

Where Dr Kjelson fixed his proposed Sacramento fall-run chinook salmon out-migrant
flow recommendation at Rio Vista, we would recommend moving it — the 20,000-to-
30,000 criterion — further upstream to take into consideration the combined effects of
Georgiana Slough and possible Delta cross channel diversions of Sacramento River
water, as well as the proposed hydra-headed ‘conveyance’ reportedly favored by the
current Administration — up to, say, Freeport.

Our recommendation is to split the difference between Dr Kjelson’s 20,000-30,000 cfs,
the levels at which optimum levels of juvenile Sacramento River fall-run chinook survival
across the Delta occurs, and set a public trust resource protection flow criterion of a
minimum of 25,000 acre-feet of Sacramento River flow past all points of diversion,
present or future, from an upstream point at Freeport to a downstream point at Chipps
Island from 1 April to 30 June of each year. These Sacramento River fall-run chinook
salmon public trust resource protection flows should be managed adaptively so as to
maintain water temperatures well below 66°F.

Adaptively managing the recommended Sacramento River fall-run chinook
salmon public trust resource protection water quality and flow criteria

The Interagency Ecological Program should replicate Dr Kjelson’s Sacramento River
fall-run juvenile salmon smolt survival studies of the 1970s-80s. The new study should
use sonic tags on the study fish to strengthen the level of its scientific certainty.

The basic objective of any adaptive management of the flow criterion should, however,
be the attainment of the Pacific Fishery Management Council’s well-established
conservation goal for Sacramento River fall-run chinook salmon — a spawning

escapement of 122,000-180,000 adult salmon.
REFERENCES

CA State Water Resources Control Board. 1988. Draft Water Quality Control Plan for
Salinity, San Francisco Bay/Sacramento-San Joaquin Delta Estuary.
http://www.fishcalendar.net/cac/SWRCBs 1988 draft Bay-Delta water quality plan.pdf

U.S. Fish and Wildlife Service. 1987. Exhibit 31: The needs of chinook salmon,
Oncorhynchus tshawystcha in the Sacramento-San Joaquin Estuary. Presented to the State
Water Resources Control Board for the 1987 Water Quality/Water Rights Proceedings on
the San Francisco Bay/Sacramento-San Joaquin Delta.

US Fish and Wildlife Service. 1992. Measures to improve the protection of chinook salmon
in the Sacramento-San Joaquin River Delta. Presented to the State Water Resources Control
Board for the 1992 Water Quality/Water Rights Proceedings on the San Francisco Bay/
Sacramento-San Joaquin Delta.

PCFFA Exhibit No. 2 7



Kimmerer, Wim J. 2008. Losses of Sacramento River Chinook Salmon and Delta Smelt
(Hypomesus transpacificus) to Entrainment in Water Diversions in the Sacramento-San Joaquin
Delta. San Francisco Estuary and Watershed Science. Vol. 6, Issue 2 (June), Article 2.
(Available from: http://escholarship.org/uc/item/7v92hofs )

Lindley, S.T et al. What caused the Sacramento River fall Chinook stock collapse? Report to
the Pacific Fishery Management Council. March, 2008.
http://swfsc.noaa.gov/uploadedFiles/Operating units/FED /Salmon_decline report Marc

h 2009.pdf

PCFFA Exhibit No. 2 8



PCFFA Exh 2_Att 1 _Sacto Bee article

Reappointment of Water Board Chief
Opposed

January 07, 1989

SACRAMENTO — Angry water distributors in the San Joaquin Valley and urban
Southern California are campaigning against the reappointment of W. Don Maughan as
chairman of the state Water Resources Control Board.

The opposition to Maughan stems from a proposal made by the water board staff Nov. 3
to set aside more water in the Sacramento and San Joaquin rivers for preservation of
fisheries and to put a cap on future shipments of Northern California water to the south.

It has drawn fierce protests from the southern half of the state, and the question of
whether Maughan should be reappointed has become a focal point for the anger, even
though the board has not yet taken a position on the staff proposal.

"There are attorneys and water district managers up and down the state who figure the
governor has a real problem,"” said Jason Peltier, managing director of the Central Valley
Water Project Assn. "To say they're upset is an understatement. Outraged is more like it."

No Support

However, there is no support for Maughan from those environmentalists who believe the
water board staff did not go nearly far enough in curbing water shipments to the south
and saving water for the north.

"We are not that happy with the standards ourselves," said David Fullerton, spokesman
for the Committee for Water Policy Consensus, in which most San Francisco
environmental groups are represented. "We don't consider Don Maughan to be
particularly on our side."

The powerful five-member board has the final say--short of the Legislature and the
courts--on California water rights questions. The terms of Maughan and another member,
Elisio Samaniego of Visalia, expire Jan. 15. All board members are appointed by the
governor.

So far, there has been no indication from Gov. George Deukmejian's office whether
either will be reappointed. Urban and agricultural water interests in the southern half of
the state have expressed no opposition to Samaniego.

Stay on Job

When terms of water board members have expired in the past, it has been customary for
the governor to ask them to stay on the job until a decision is made on filling the job.
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PCFFA Exh 2_Att 2_Schuster memo

7-9-92
MEMO

To: State Water Contractors

From: Schuster

Subject: Initial reactions 1o the fishery agencies’ testimony before the
State Board in the interim standards hearings.

USF&WS:

Exhibit #8: USF&WS recommendation is to "attain a late 1960's 10
early 1970's level of fish protection.” Great! The CVP and SWP
export demand has increased bv 5,000,000 acre-feel since then So
the only way to attain this agency's recommendation is to eliminate
deliveries to the SWP and the CVP’'s San Luis Unit and to return to an
era when the project's were used primarily for power proaduclion,
recreation, and environmental protection. 1 operated the CVP during
this time which should give me credibility when I attack this
recommendation.

This is an irresponsible recommendation that plays right into our
hands and that is exactly what we should say as a lead in 1o our own
recommendations. The fishery agencies have decided to "cop out.”
Thev did not have the courage to recommend {except for l.oudermilk
on the San Joaquin) interim actions that would not fully restore the
habitat because their respective constituencies would get mad.  So
they asked for the world knowing they wouldn't get it and will
simply blame the Board when they don't get what they want. [It's
not their fault right? They have, knowingly or unknowingly, sel up
the Board and the Governor. Specific objectives they state they have
are:

-"The entrapment zone located in Suisun Bay late winter and
spring.” Very high outflows regardless of vear type. If we eliminate
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exports as they recommend, why does the entrapment zone need to
be in Suisun Bay?

-"Net reverse [lows in San Joaquin River and in south Delta
channels should not be allowed to occur.” That means virtually no
pumping except in wet years especially when this recommendation is
coupled with the Delta Cross Channel and Georgianna Slough closure
recommendations. The impact of their recommendations is getting

closer 10 6.5 million acre-feet or more.
-We agree with their screening recommendation.

-They recommend an Old River barrier, sort of. Why if we
aren't pumping?

-They wan coordinated operations of exports for the purpose of
minimizing fishery impacts while taking the minimum tevel of export
necessary. | wonder what they think "minimum export necessary’ is
other than zero given their other recommendation.

-They state that storing spring runoff is detrimental to fish.
Less storage means less water supply. How are we going to restore
habitat to the late 60's conditions when that storage provided those
conditions in many years?

-They want to reduce upstream water diversions also,

-They want project storage to be dedicated to fish. | wonder
who will pay for the SWP water supply that is dedicated to fish and
wildlife (enhancement) which can not be charged to the water users
under state law, USF&WS?

-During this interim period they want all discharges of
contaminated drainwater to stop.

iJ
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They seem to have decided that interim means ultimate protection
until the long term solution is developed. They probably have some
weird political logic that significant harm to California’s economy will
lead to the construction of facilities 10 help fish and help meet our
water supply needs. A more likely scenario is that the people will
gel so angry that they will want 1o "kiss off " fish which would be a
sad outcome since its unnecessary and triggered by the so called
protectors of California’s natural resources.

-They want to transfer Friant waler users water to others to
reduce Delta exports. Botiom line throughout this document is to
take ag. lands out of production.

-They reject interim solutions we have submitted and solutions
such as the Suisun Marsh agreement.

The only solution, in their opinion, i1s more water for fish and less
pumping by the CVP and SWP. The fishery agencies have joined the
“radical environmentalist” and adopted their cry for more walter
regardless of the tmpact on others. Hoew can the Wilson and Bush
administrations allow this type of advocacy to occur?

Unbelievable!l!

Exhibit # 10. This is an agreemen! that reflects the interim
recommendations made in Exhibit #8 and it's signed by USF&WS
(Plenert), EPA (Saradarian), and NMFS (Fullerton). The effect of their
recommendations, if implemented, would be to reduce water
deliveries to ag and urban water users by 6-10 million acre-feet
which would have a catastrophic economic impact on California.

This is the document we ve been looking for politically. Its time for a
letter writing campaign to Wilson (DF&G supports USF&WS's
recommendations), the Secretary of Commerce, Reily, Lujan and Bush
to ask whether this type of devastation to the California economy i3
their policy. If not, what the heli is going on”?

3
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Exhibit #11: They state that delta smelt requires the following
habitat conditions:

Salinities below 2ppt (bottom salinily) in the upper Suisun Bay
area from March through mid-Jjune.

Freshwater temperatures {inflow to the Defta 1 assume) from
7-15 C (45-59 F) from February through June.

Reduce number of days reverse flows occur in the lower San
Joaquin River {whatever that means).

Water that is free of toxic concentrations f{rom ag. and
industrial discharges.

The above criteria, if implemented, would take all of the developed
water in the Central Valley in many years. Besides the obvious
economic impacts this criteria would also have devastating impacts
on all other natural resources.

The fish guys seem to have gotten themselves into an illogical and
inconsistent position. They want everything for every species
regardless of the impact on California including the environment. |
say fish guys because USF&WS, DF&G, and NMFS 1estimony was
coordinated and they have agreed to each others recommendations
Its time to take these folks on. They should be taken out. I'm sure
glad they are incompetent strategists. If they weren't, they could
have hurt us. Instead they have proven themselves 10 be irrelevant
to the Board process.

DF&G:

Exhibit #|: Entrainment losses. Who cares since the SWP losses are
replaced through the 4-Pump agreement.

4
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Exhibit # 2: This exhibit is the key technical testimony for DF&G.
Stevens attempts to explain that his outflow/export rclationship to
striped bass survival is still valid. He argues that the relationship
has simply moved downward and that is due to the significant
increases in exports that have occurred since the early 70's to meet
the SWP and federal San Luis Unit demand.

I don't have too much trouble with this testimony in the context of
this hearing. We should be able (o use it to our advantage to
establish long-term objectives that can only be met by construction
of the Peripheral Canal. We should try to accomplish the following
through cross examination:

-See if Don can separate the effects of direct entrainment losses
which we mitigate through the 4-Pump agreement from the effect of
reverse flows.

-He states that better quality than 1.5 EC at Antioch is needed.
Why? Probably to expand habitat which would have to be coupled
with export constraints. Conversely then, no export constraints leads
to no need to provide better quality.

-Since Don thinks that exports are the major culprit, there are
only two solutions: stop pumping or construction of the Peripheral
Canal. Does he agree?

-We should see what Don's thoughts are concerning outflow
requirements after the canal is in operation. He should say he
doesn't know since all of his data is based on the current Delta water
transfer configuration.

Exhibit #3. Steven's model. Let others attack. Specifically DWR
unless Chuck has something he wants to question. Exhibit ®2 is key.
Not this model
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Exhibit #4: White catfish is a pon-pative fish. "Because the water
project intakes are located in the south Delta, draw water from these
key reproductive areas, entrain large numbers of catfish relative 10
the 1980 estimate of catfish are low relative to other species such as
striped bass and threadfin shad, il seems reasonable to _hypothesize
that, as for striped bass, losses to water exports have caused the
decline in white catfish abundance.” Nice tight science isn't it?

We should ask if white catfish ¢an be raised in hatcheries and if so
why can't the impacts of exports be mitigated through the 4-Pump
agreement as that agreement contemplated?

Exhibit #5. Splittail. So what! They are trying to establish a nced
for high Delta outflows to allow reproduction in the Suisun Marsh
area. However, they state that the splittail’'s high fecundity and long
breeding life allow this fish to maintain a viable population
Therefore, management of this fishery should be easy with no need
10 impact our water supplies. Simply optimize breeding during wet
years which should occur again someday.

Exhibit #6: Same Bay fisheries data they used in Phase 1.

Their data base too short and not reflective of most water years.
Three of the wettest years in history and a drought.

The monthly average outflow numbers they are discussing are so
large that this testimony is irrelevant. We shouid tell them they
should be testifying before God and not the State Board since he/she
is the only one that can make it rain.

Exhibit#14-22; Important exhibits. They support our
recommendations for upstream actions. We can use these exhibits 1o
point at actions upstream, specifically instream flow needs, that
would be much more beneficial to salmon and less costly in terms of
water than actions in the Delia.

Ty
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Exhibit #25: San Joaquin salmon. "A program that provides
additional tributary and mainstem San Joaquin River streamflows
during fall and spring migrations, coinciding with and directly linked
to physical and operational measures in the Delta, offer the greatest
opportunity for interim improvements.”™ This is an important policy
statement  We should be able to use it as an imporiant [ong-term
objective for the San Joaquin River.

We should suppori their potential interim solutions for adult
migration. We should support their potential interim and long-term
solutions for yearling migrations.

I think we can also support their potential interim solutions for Delta
survival. They call for higher flows, an Old River barrier and export
constraints. They make it clear that all three must occur and
implementing only one of the three doesn't make scientific sense.
They state that they don't know what the export constraints should
be if an Old River barrier s constructed and additional flows are
provided and they recommend deveioping then through an open
process. [ think that with higher flows and a barrier in place the
export constraints would be minimal plus we may even gain waler
through use of the increased flows for Delta outflow. Its worth a try
plus 1t puts big pressure on the upstream guys to be reasonable for a
change or eilse.

Exhibit #8. DF&G Recommendations.

DF&G starts out by agreeing with the Governor that the Delta js
"broken” They go on to explain why it's broken and conclude that
there has been widespread deterioration of fishery resources caused
by water development. Isn't it interesting the way they
conveniently ignore the rest of the Governor's policy? For example:

The Governor's reference 1o the Delta being broken was in the
context of a long-term comprehensive water solution for California.
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He was discussing the need for Delta lacilities not the need to fix the
Delta now at the expense of all other users of Delta water.

They completely ignored the Governor's repeated policy that no
one sector will be allowed to get ahead of any other. He said that we
will move forward together on a step by step basis and each sector
will benefit with each step. So they recommend interim actions by
the Board that could reduce the water supplies of other water users
by anywhere from 4-10 million acre-feet or more. (DWR will
conduct some “"Quick and dirty” studies 1o better quantify the
polential impacts.)

DF&G's interim goal 1s to halt the decline in aquatic populations and
begin recovery (regardless of the impact on others) which they go on
to say they believe is consistent with the Governor's policy. They
state that one measure of interim progress towards this goal 1s to
reestablish the fish populations, not habitat as NMFS, EPA, and
USF&WS had recommended, that existed during the late 60's and
early 70's. This recommendation is even worse than the other
fishery agencies because it assumes there are no other factors
depressing the populations other than water development and since
there are other factors affecting the [ish we are being asked to
mitigate the affects of those factors also. They say that "DF&G
believes, however, that the late 1960's and early 1970's reflects a
period in which the estuarine ecosystem was viable and healthy, and
that this health and viability existed because the Delta had not been
altered 1o its present extent.” The alteration they are talking about 1s
deliveries of water to the SWP water users, delivery of CVP water to
the San Luis Unit water users. and increased demand (how much |
don't know off the top of my head but it can be quantified easily by
DWR) upstream of the Delta by water users other than CVP and SWP
water users. So in summary DF&G like USF&WS, EPA, and NMFS
believe that the Board should eliminate all deliveries 1o SWP
contractors, all federal San Luis Unit contractors and reduce
deliveries to all non-SWP and CVP San Luis Unit water users to early
1970's levels. | assume the deliveries t¢ all non-SWP and CVP San

8
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Luis Unit water users would be reduced even further if the fish
populations do not recover because of other factors such as toxic
discharges or the affects of exotic species recently introduced to the
system.

I actually have trouble treating this policy position seriously because
it seems so politically bizarre to me. The Governor said that it 1s time
to stop the water wars so what does DF&G do they stake out a
position that is sc extreme that it insures those wars will continue.
The Governor's only option is to reverse his own agencies position
publicly which he will pay for dearly in political terms. It sure
makes you wonder who is incharge, if anyone, of the Wilson
administration.

I am even more convinced now that we should make the policy
heads of these agencies (McGovern-EPA, Fullerton-NMFS, Plenert-
USF&WS, and Gibbons-DF&G) publicly defend their policy bv going to
their bosses (Wilson, Wheeler, Bush, Riely, Lujan, and the Secretary
of Commerce) through a public letter writing campaign (public in the
sense that our letters go to the press the same day it is delivered).

The next 25 pages are recommended actions for various species of
fish. The entire section can best be described as alL best inconsistent.
For example:

The DF&G recommendations do not reflect the policy goals
discussed above. In all cases their recommendations would
require more or less water than what would represent
conditions in the late 60's or early 70's.

DF&G did not have the courage to make one recommendation
per species. Instead, they have three aliernative
recommendations for each. They clearly decided to dump the
problem in the Board's “lap” and will now sit back from their
lofiy environmental advocacy perch and take shots at that
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Board. The trouble is they have not "set-up ' the Board they
have “set-up” the Governor.

The DF&G recommendations themselves are inconsistent
between- species. If specific recommendations for some species
were actually implemented, the ability to protect other species
would be eliminated with potential disastrous resufts for

those species. For example, DF&G recommends flows for Bay
fisheries such as an average daily flow in February in a below
normal year of 34,400 cfs. First of all you don't know what
type of water year you have in February. Assuming its been
relatively wet in December and January but has not rained for
two weeks, Delta outflow has dropped, and assuming 90
percentile rainfall from February on you would have a forecast
for a below normal water year on February 1. Maintaining the
34.400 cfs requirement could cost the projects in this case
about 1.3 million acre-feet in one month The next month the
forecast drops to dry, assuming it doesn’'t rain, and finally 1n
April you get to a critical year forecast. The total cost in these
three months could total 1.7 million acre-feet. What kind of
effect would this loss of water have on the projects’ ability to
meet the other DF&G recommendations ignoring, of course as
DF&G has the impactis on the water users? Ridiculous! DF&O
couldn't even resolve policy conflicts between species within
DF&G so they dumped thal probiem on the Board too.

DF&G has also scattered water policy recommendaticns throughout
this exhibit. The most important are the following:

They support efforts 10 develop 'new water” and Lo have that
waler shared among the urban, agriculture and environmecntal
water users.

They state that progress on ag. water conservation is occurring
in the AB 3616 process so the Board should expect water
savings from ag conservation in their deliberations.

10
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The Board should consider'criteria for new water facilities in
the Delta in this hearing. They don’'t use the name but the
facility they are recommending is the Periphera!l Canal.

They state that their recommended standards for striped bass
and salmon are sufficient to protect delta smelt {(that's a relief
isn't it?).

In my opinion, Mr. Gibbons, DF&G Director, in his short tenure has
been able through this testimony and his decisions on striped bass
and salmon hatchery issues 10 reduce DF&G's credibility to levels that
challenge USF&WS's. He has done that by deciding DF&G ¢ role is not
to help the state solve problems but is instead to be an advocate for
the environment. Too bad. All DF&G will be now is a technically
competent EDF. The result of his leadership in these hearings i1s that
DF&G will be irrelevant and it will be very difficult, if not impossible,
for the Board to make a deciston that is not politically damaging to
the Governor regardiess of the substance of that decision

For vour information | have combined DF&G's recommendation for
striped bass, fall-run salmon, and winter-run salmcn into one set of
standards for their high level of protection alternative
recommendation and their low level protection aliternative. ! have
also included the existing D-148)5 standards, if applicable, so you can
compare the relative changes DF&G is recommending. [ have not
inciuded the DF&G Delta outflow recommendations for Bay fish
because ithe recommended requirements are ridiculously high and
are based on no credible science.

High level of protection alternatjve:

1) Close Deita Cross Channel gates from February 1| through June 30
in all years. D-1485 requires the Cross Channe! to be closed
whenever Delta outflow is greater than 12,000 cfs for salmon during
the pericd Jan.1-Apr 1S and for 20 days during the period Apr 16-

11
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May31 for striped bass when the outflow is greater than 12,000 ¢fs
but for no morc¢ than two days out of any four day period.

2) Close Georgianna Slough from February 1 through June 30 in all
years. No D-1485 criteria for Georgianna.

3) Install barcier in Old River from February ! through June 30 and
September | through November 30 in all years.

4) The minimum flow at Rio Vista (just downstream of the Cross
Channel) should be 6,000 cfs in all years. The average D-1485 Rio
Vista requirement for the period Janl through Dec 31 is 3,600 cfs for
wet years, 2,400 cfs for above and below normal years, and 1,500 cfs
for dry and critical years.

S) Minimum [low at Jersey Point in cfs (The objective 1s to eliminate
reverse flows and maintain a positive net downstream f{low):

Water Year Type 2-1 through 4-30 S-1 through 6-30
Critical 2,000 1,000
Dry 2.000 1,500
Below Normal 2,000 2,000
Above Normal 2,500 2.500
Wet | 3.000 3,000

There is no D-148S criteria.

6) Export Constraints. The total allowable pumping rate for the CVP
and SWP would be the following on a daily basis in cfs:

Water Year Apr thru Jun July Aug thru Mar
Critical 0 500 1,100
Dry 0 1,000 2,900
Below Normal 0 1,500 3,700
Above Normal 0 2,000 4600
Wet 0 3,000 5,100

12
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The D-14895 criteria is 6.000 cfs in May and June and 9,200 cfs in
July. There are no constraints in the other months of the year.

To give vou an idca of the impact of this one recommendation the
CVP and SWP demand south of the Delta is about 6,800,000 acre-
feet The maximum amount of water that can be pumped by vyear
type under this recommendation is 240,000 acre-feet in a critical
vear (96.5% cut), 1,460,000 acre-feetl in a dry vyear (79% cut),
1,880,000 acre-feet in below normal years (72% cut), 2,340,000 acre-
feet in above normal years (66% cut), and 2,640,000 acre-feet in wet
years (61% cut).

7) Minimum daily Delta outflow requirements in cfs’

Water Year Type Apr thru jul Aug thru Dec
Critica!l 6,700 3,700
Dry 10,800 8§.000
Below Normal 14,400 10,200
Above Normal 23,000 11,000
Wet 43,000 14,300

D-1485 average daily Delta outflow requirements for the same
period in cfs:

Water year Type Apr thru Jul Aug thru Dec
Critical 4,100 3,200
Dry 6,500 3,300
Below Normal 8,500 4,000
Above Normal 9,750 4,100
Wet 8,300 4200

8) DF&G has a criteria that states that the above outflow
recommendations may be too low in some years because of flow
patterns and too high in some dry years again depending on flow
patterns. They don't explain how you would decide that and who

13
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would make that decision. In either case they have established Delta
outflow limits that if broken ( outflow is less than their
recommendation), all diversions to storage and all exports would be
stopped. Those outflows in cfs are:

Year Type Apr May Jun _ Jul
Dry 11,400 11,400 9,200 9.300
Below Nor. 11,400 11,400 10,300 10,000
Above Nor. 16,300 18,100 14.200 1,900
Wet 22,000 29,000 21,000 15,000
Year Type Oct Nov Dec
Dry 20,000
Below Normal 9,500 26,000
Above Normal 12,900 27,000
Wet 14,200 16,300 28,000

No criteria in D-1485

9) Maintain a daily mean f{low of not less than 13000 c¢fs at
Sacramento from April 1S through May 31 in all years.
No criteria in [D-1485

10) Minimum Vernalis flows (Vernalis is on the San Joaquin River
where that river enters the Delta): 2,000 cfs in critical years, 4,000
cfs in dry years, 6,000 cfs in below normal years, 8§ 000 c¢fs in ahove
nor mal years, and 10,000 cfs in wet years.

No criteria in D-1485 other than a water quality standard (500 TDS)

at Vernalis that is to be met by New Melones. | don't know what the
flow requirements for that standard are.

14
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Low level protection alternative:

1) Close the Delta Cross Channel gates from February 1 through April
30.

2) Install a barrier in Old River from Aprit 1 through May 31 and
Seplember | through November 30.

3) Minimum flow at Rio Vista of 2,500 cfs from April 1 through June
30.

4) Minimum daily net downstream f{low at Jersey Point in cfs:

Water Year Type 4-23 through S5-16 4-15 through 4-22 &
5-17 through 6-195

Critical 1,000 1.000

Dry 2.000 1.000

Below Normal 2,000 1,000

Above Normal 2,500 1,000

Wet 3,000 1,000

S} Maximum allowable CVP + SWP exports in cfs:

Year Type Feb-1 Apr | Apr 23 May 6 Aug |
through through through through through
Mar-31 Apr 22 May 5 Jul 31 Jan 1

Critical 3,000 2,600 2,000 2,600 8.600

Dry 3.000 3.000 3.000 4,500 9.800

Below 3,000 3,000 4,000 6,000 10,000

Normal

Above 3,000 3,000 5.000 7.400 10.500

Normal

Wet 3,000 3,000 6,000 8,800 11,200

15
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The annual amount of water that can be pumped, if the water is
available, by year type is:

Water Year Type Maximum Pumping % Shortages for CVP

Allowed and SWP contractors
1,000,000's AF south of the Delta

Critical 4.1 40

Dry 4.9 28

Betow Normal $.3 22

Above Normal 5.7 16

Wet 6.2 9

6) Minimum daily Delta outflow requirements in cfs:

Water Year Type Apr thru Jul Aug thru Dec
Critical 4,500 3,700
Dry 7200 8.000
Below Normal 9,600 10,200
Above Normal 15,300 11,000
Wet 29,000 14.300

7) If the Dclta outflow falls below the following minimums all
diversions to storage and exports must stop (same as high level of
protection alternative):

Year Type Apr May Jun Jul
Dry 11,400 11,400 9,200 9,300
Below Nor. 11.400 11,400 10,300 10,000
Above Nor. 16,300 18,100 14,200 11,900
Wet 22,000 29.000 21,000 15,000
Year Type Oct Nov Dec
Dry 20.000
Below Normal 9,560 26,000
Above Normal 12,900 27000

16
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- Wet 14.200 16,300 28,000

8) Maintain flow at Sacramento of 13,000 cfs from April 1S through
May 31 in all years (same as high level alternative).

9) Minimum Vernalis flows same as high level of protection
alternative.

Summary: The high level of protection is relative easy to evaluate.
The CVP and SWP deliveries south of the Delta will average about
25% of the current level demand or less. Don't forget that | ignored
DF&G's "off the wall” recommendations for Bay fish which would
likely increase the negative impact of this recommendation on the
waler users of California (the people).

The low level of protection alternative recommended by DF&G
(minimum action they think the Board should take) is more difficult
to evaluate. Unlike the high level alternative, the export consiraints
are not so severe that all of the other recommended actions become
irrelevant. Therefore, you would have to do studies to determine the

impact of the outflow recommendations as well. That will be difficult |

because many of DF&G's recommendations are not well thought out
from a project operations standpoint which they stated. Also we
don't know how the obligation to meel the outfiow obligations would
be allocated. However, in my opinion the average delivery to SWP
contractors would average 50% of the current demand, probably less.
if DF&G < minimum recommendation were adopted by the Board

17
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April 1, 19%3

K&, John Caffray .

CA¢ting Chalruan '
ftate Water Regources Contzel Basrd
90% 2 Street
S&cramente, Californta 95814

Dsar ¥r, Caffrsy:

X had ne% intended to cemmunicoats with you prier to the
Board's decislon on D~1620, buk fesl compalled ¢0 d¢ g0 KOW
brecause ¢f the actions ¢f the federal governuent and stakemento
wde by federal ofricizliec ab your Uawed 22nd workehop. I extand
Wy thanka tg you,and the other board hankérs for the tremendous
ériergy whleh you hava given te fulfilling my xéquzst that ths
Board Bet interln protaection standards for {ha Bacramanto-San
Joaguin Dalta, , . . .

I rava overy confidahce that wera igu able to pursue my
¢hevge to the Beard rree of the consizrints laposed by Tederal
1ew and federzl agenclas, the resuit would advance tha geals sci
Toxth i my ofatenont of water policy inm april of 1952,

The gornerstons of. thuk pelley and In fact the conditlen
precedsnt o its Implemenfaticn is state control and
administration of all califerniats vater resousdes, both state
and federal,

Now xegrettadly, tha fedayrzl government has made your

cemplaetion of »y waguest to ysu for interim standards all but

~ impongibla = or perhaps, more sccutabtely, made 1t {(Zrelsavant.
And, to wdge by the stated intentiona of the federal officials
at gha Napch z3nd wokkshop, thers exisin a thrmat of faderal
achion thaf willl go undecrmins sszzantlal sleamants of qur
ggmgr@banaive water pollay g ¢0 naXe Impossible i%sc
{apiementaticon,

My dntend Iin raguesting intezinm stsnderds wms to previde
adaitional protecticn for e fisharies {n tha {ntsxval refore wa
are praparsd ko put in place & permanent #olutlen for the Delta
to ke rmtcuommanded hy thae Bay~Paelta Qrversight Council (3DOC).
Now,' for mll practicald purpeses, the two Zedaral fisheries
agencles hava gef intaerim wtanderds undsx: authority of the
Endangered Speclss Aot roT pyotsctlion of the Winter-run Chincok
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¥=, John Caffray
}:Pfil 3, 1883
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. Tha National Marina Fisherlam service and tha U,5, Fish and
wildlife services, asting undeyr the virtuallz unlinited powers of
tha. Endangarad Speeisy Ack, have get lirnitatliong on the
operations of thu Central Valley Project and the S%ate Wataz
Project. At thes Roard's worksnep cn March 22, 1593, federal
gevarmnent officlials aald that fsdersal standards would bulld on
thqa propesad T=1530, hbuk might alse ¢o fayr further. Faderal
offieialn rtated thet anywners from one to thras millien
additional acre-fqat beyond flovs pramcribed by D-1830 csuld ba
raguti¥ad by EAL to probdct tha Dsltz snalt.

So inprasslze a platement glveas rise o ﬁrcnt sugpicicn as te
tha quallty of the s¢landz beiny eaployed. Neoxdover, it 1s the
EsA which zagmits the fedsral governmeant o prsempt thé £tats in
tze allocatien of watex resources. Tha UY.S5. Suprege Court's
interpretation of the Acht nakes slear that 1t Ils a blunt
inatrumant that can't ba uged to achlave & judlociloug balancing of
the neadd of endmangered specior and of californials endaﬁgerld
econény. Instasd, it has haéen {(htarpreted as 4demanding that tha
needs af endangerad spadcles ba'pursuad absolutely withous ragard
for mny other censideratisy, :

In lighk of thorga avents, I believe tha widdast coursa is fo
the Board $o turn now to $he eaffort of establlshing zermanent
standards for protection of the Delta, ¢

T4 .45 ny streng intention to return control of Galifornia's
watex allecation process to the ftatae and to your Board. X
calieva tihe doaxrd oan provids a negded forum for regolving
sclentirie questions and unresolved Jurisdictisnal lssues.

: ~ Ragrattzbly,; dJespite tha dlligent efforts or the Board,
additicnal astion by the state to provide interinm standayds at
thia duncturae would sexve only o gncreaee the ragulatery '
confusien guzroundling this lague, ¥What Ls paramount is that the
State progsed fo identify 4 psrmanent sfandaxd and a psrmanant
solukieon for tha Dalta, which will permit all of califoimia's
major vatsr~user groups -« urkan, agricultural and
enviroamankwl =~ Lo endoy araurances of zdequate wWetar régoulces
as well iatg the 21st century.

Sincerely,

PETR WILEOM
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SACRAMENTC~~Gover7id¥ Pete Wilsan, aiting “inaccepiiblad
Zedaral preempeion of Californim water policy and the nhéed tg #hd
ehortsbern yoegulatery confusion, today usked stata wWater officials
' ks ste? vork on interiim standards and &Yift thely focua to
3

sztghlishing pernenstit stendards designad to protect fun frrnmafsco
Bay and tha FacramMdnto=Ean Jeaguin.pelta, . N : .

Tae {nterin standards balng worked on by the Board ars mect,
filson 93id, becausn federzl &yenciss "for all practleal purposes,
%a::éeutxigésrim standards undsr the autherity of tha Bndangered

P <88 ACE, ’ :

"I ballave the wigest qourse is for the board to turn to the
sIfort of aateblishing psrnanent standacds yithin tha California
Environmental Quallity Aot and parailel te the effort of the Bay=
Dalta Lvarsight Counall,? gaid wilgen, .

« Thg ¥atlcenal Marina Plchevles Seyyice and the U.5. Fish &nd
Wildlife Ssrvice have hoth sought to axsrsise Jurisdistien one--
gtats water mattérs Dased on ha faderal BEandangeryed speclasg 8ot
(B5A) and thelw eFfextg €5 pretech winter-rum salmon and thq Dalta
szelt, . ' o Co R '

this genmuetition for jurisdiction stands in sharp contrast to
vrondslng naturg of state xnd Sedaral ¢fforts annocunsad lest waek
to protssk the California gmateatchsr, ' That announoenmant was
hailed In Washington and California zs = modal of goveransnk
coopesativn. . )

Twderal blologists told the watur board last wesk that the
fedaral standards Will go bayond tnégs 6ffered in &he bouid/s
draft Ray-Dulta desimicnm, wiih iéeaiblc vater supply reduchlens of
1 o 3 milidon mova«~Sgat 40 protact €he gmelt. Acserding te tha
Ragartnent of Watsy Redourcun, waker reductionz ¢f this magnituda
represgnt ROré than half the Wakdlr zupplide Joinely provided by
txa Ghite Watyr Prajast snd the Central valiley ?rogace during a
asy year.
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