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November 13, 2008

Song Her, Clerk

State Water Resources Conirol Board
P.O. Box 100

Sacramento, CA 85812-0100

Re: Comments of the San Luis & Delta-Mendota Water Authority on the Draft
2006 Water Quality Control Plan for the San Francisco Bay/Sacramento-
San Joaquin Delta Esluary :

Dear Ms. Her:

On September 29, 2008, the State Water Resources Control Board (“State Water
Board® or “SWRCB") issued a Notice of Public Hearing, Consideration of an Amended
Water Quality Controt Pian for the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary, dated September 2006 (“Draft 2006 Bay-Delta Plan®). The Notice authorized
the submittal of written comments on the Draft 2006 Bay-Delta Plan. Pursuant to that'
authority, the San Luis & Delta-Mendota Water Authority (*Authority”), on behalf of its
member agencies, submits this comment letter.

The Authority, formed in 1892, consists of 32 member public agencies,’ each of which

! The member agencies of the Authority are: Banta-Carbona Irrigation District; Broadview Water District; Central
California Trrigation District; Centinella Water District; City of Tracy; Columbia Canal Company; Del Puerto Water
District; Eagle Field Water Distriot; Firebaugh Canal Water District; Fresno Slough Water District; Grassland Water
District; James Irrigation District; Laguna Water District; Mercy Springs Water District;.Orc Loma Water Distriet;
Pacheco Water District; Pajaro Valley Water Management - Agency; Panoche Water District; Patterson Water
District; Plain View Water District; Pleasant Valley Water District; Reclamation District 1606 San Benito County
Water District: San Luis Canal Company; San Luis Water District; Santa Clara Valley Water District; Tranguility -
Trrigation District; Turner Island Water District; West Side Irrigation District; West Stanislaus Irrigation District;
Westlands Water District; and Widren Water District. o
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contracts with the United States Department of the Interior, Bureau of Reclamation
(“Reclamation™), for supply of Central Valley Project ("CVP") water. (See Appendix 2 to
the Draft Water .Quality Control Plan for the San Francnsco Bay/Sacramento-San
Joaquin Delta Estuary (“Appendix 2"), Exhibits SLDM-07.)*> The Authority’s member
agencies are entitled to approximately 2.5 million acre-feet of water for agricultural lands
within the western San Joaquin Valley, San Benito County, and Santa Clara County,
California. (/d.) Authority members also supply water for municipal and industrial uses,
including the delivery of approximately 150,000 and 200,000 acre-water to the Silicon
Valley, and provide approximately 250,000 to 300,000 acre-feet of water for waterfowl
.and wildlife habitat in the San Joaquin Valley. (/d.) In addition, the Authority operates
and maintains certain CVP facilities under coniract with Reclamation. (/d.) Two such
facilities are the Tracy Pumping Plant, located in the southern portion of the Delta, near
the city of Tracy, and the Delta-Mendota Canal, which is used to deliver water from the
Tracy Pumping Plant to the Authority’s member agencies. (/d.) :

For the past several vyears, the Authority participated in and presented
recommendations -during the workshop that followed the periodic review of the 1995
Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary (“1995 Bay-Delta Plan”).> Although the Draft 2006 Bay-Delia Plan reflects
some of the Authority's recommendations, several significant proposals made by the
Authority were dismissed. With this letter, the Authority presents two general comments
on the Draft 2006 Bay-Deita Plan and respectfully requests that the State Water Board
reconsider the decisions to dismiss those certain recommendations made by the
Authority. These comments are intended to complement, not supplant, prior comments
of the Authority.

General Comments

1.  Basis For Objectives .

The Draft 2006 Bay-Delta Plan relies heavily upon statements made and the objectives
established in the 1995 Bay-Delta Plan. If, however, provides little support for those .
statements and few bases for the conclusions that the objectives remain necessary to

2 All references to exhibits, unless otherwise noted are to the exhibits referenced in Appendix 2,

? The Authority attaches hereto copies of exhlblts referenced in Appendix 2 that are most relevant to the comments
presented in this letter.
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“ensure the reasonable protection of beneficial uses and the prevention of nuisance.”
(Water Code, § 13241.) For example, the Draft 2006 Bay-Delta Plan states:

Unlike water quality objectives for parameters such as dissolved oxygen,
temperature, and toxic chemicals, which have threshold levels beyond
which adverse impacts to the beneficial uses occur, there are no defined
threshold conditions that can be used to set objectives for flows and
project operations. Instead, available information indicates that a
continuum of protection exists. Higher flows and lower exports provide
greater protection for the bulk of estuarine resources up to the limit of
unimpaired conditions. Therefore, these objectives are set based on a
subjective determination of the reasonable needs of all the consumptive
and nonconsumptive demands on the waters of the Estuary.

(Draft 2006 Bay-Delta Plan, p.10.) Those statements are taken directly from the 1995
Bay-Delta Plan. (1995 Bay-Delta Plan, pp.14-15.) If those statements are not changed
to reflect the fact that they are based on information available in 1995, the
administrative record for the Amended Bay-Delta Plan must include information to
support them. That is true for all statements made and all objectives adopted in the .
Amended Bay-Delta Plan. By this. comment, the Authority does not suggest data or
policy necessarily supports changes. Instead, if the Amended Bay-Delta Plan includes
statements or objectives unchanged from those contained in the 1995 Bay-Delfa Plan,
the State Water Board must explain why those statements and objectives, and
presumably data and pollcy used to support them, remain relevant.

2. Clear Program of Implementation

The Program of lmpleme.ntation established in the Draft 2006 Bay-Delta Plan contains
extensive amounts of superfluous information. [n particular, much of the Program of
Implementation discusses how the 1995 Bay-Delta Plan has been implemented. (See

Draft 2006 Bay-Delta Plan, pp. 21-end.) For example, the Draft 2006 Bay-Delta Plan
provides:

The DWR and USBR have an ongoing responsibility to comply with the
municipal and industrial, agricultural, and fish and wildlife objectives
pursuani to the terms and conditions in their permits and licenses. . . .
Under their water right permits and license, the DWR and the USBR
currently are required to comply with these objectives on an interim basis
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until the State Water Board adopts a further demsuon re-assigning
resp0n5|b[!|ty for meeting these objectives.

(Draft 2006 Bay-Delta Plan, p. 21.)* Those types of statements are not relevant to the
Program of Implementation and will only cause confusion if and when the Amended
Bay-Delta Plan is implemented and/or requires interpretation. As section 13242 of the
‘Water Code provides: “The program of implementation for achieving water quality
objectives shall include, but not be limited to: (a) A description of the nature of actions
which are necessary to achieve the objectives, including recommendations for
‘appropriate action by any entity, public or private; (b} A time schedule for the actions to
be taken; (c) A description of surveillance to be undertaken to determine compliance
with objectives.” (Water Code, § 13242.) The Program of Implementatlon in the
Amended Bay-Delta Plan should be so focused.

Specific Comments
1. Chloride Objectives

During the workshop that preceded the Draft 2006 Bay-Delta Plan, the Authority, the
State Water Contractors (“SWC"), Reclamation, and the Department of Water
Resources (“DWR”"), each requested that the State Water Board add a new compliance
location in Old River, near Holland Tract® The Authority did- not nor does it here
request the addition of a compliance point because it necessarily objects to the chloride
objectives established in the 1995 Bay-Delta Plan. Rather, an additional compliance
point in Old River, near Holland Tract is proposed to provide greater options to the State
Water Board when implementing the Draft 2006 Bay-Delta Plan.

Currently, a compliance point for the chloride objectives exists at the end of Rock
Slough, at Pumping Plant No. 1 on the Contra Costa Canal. (Appendix 1 to the Water
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary
(“Appendix 1", p. 37.) The State Water Board adopted the chloride objectives and
established that compliance point in or before 1978. (Exhibit DWR-13, p. 2.) At the
time, the Contra Costa Water District (“CCWD") relied heavily on water diverted at
Pumping Plant No. 1. (/d.) Therefore, water quality at Pumping Plant No. 1 was

4 Notwithstanding their relevance, those statements, and others contained in the Draft 2006 Bay-Delta Plan,
inaccurately characterize how the State Water Board implemented the 1995 Bay-Delta Plan.

> See Exhibits SLDM-064, pp. 2-6, and SDLM-07, pp. 41-43, SWC-11, pp. 11-12, and DWR-13, pp. 3-9.
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-generally the same as water quality at the confluence of Old River and Rock Slough.
Reclamation and DWR were thus assigned responsibility for meeting the chloride

objective at the Rock Slough compliance point. (State Water Board Decision 1641 (“D-
1641"}, p. 146.)

Since 1978, however, many changes have occurred in the Delta. (Exhibit DWR-13, p.
2.) The most relevant change is the construction of the Los Vaqueros Reservoir. (/d;
SWC-11, p. 11.) As a result of that action, CCWD changed the way it takes water from
the Delta, including water pumped at Pumping Plant No. 1. (Exhibit SWC-11, p. 11.)
More specifically, since construction of the Los Vaqueros Reservoir, CCWD has
reduced its Rock Slough diversions, such that at times. Rock Slough essentially
becomes a dead-end channel, and water in the Slough becomes stagnant. (/d.; Exhibit
DWR-13, pp. 4-5.) The stagnation impairs water quality. That problem is exacerbated
by poor quality drainage water entering Rock Slough from Veale Tract and other
neighboring Delta islands, and seepage into the Conira Canal that is unrelated to CVP
or SWP operations. (Exhibit SWC-11, p. 11.)

When those conditions exist, CVP and SWP operations cannot effectively maintain
quality water at the Rock Slough compliance point. (Exhibit DWR-13, pp. 5-6.) Indeed,
as reflected in Appendix 1 to the 2006 Draft Bay-Delta Plan, CCWD, Reclamation, and
DWR all agreed that during low. flow periods in the Rock Slough (“Appendix 1"), DWR
‘and Reclamation have limited ability to control chloride concentration at Pumping Plant
No. 1. (Appendix 1, p. 39.) For these reasons, there appears no legal or policy
rationale that could explain why Reclamation or DWR should be solely responsible for
maintaining the chloride objective at Rock Slough under those conditions.

The Authority recognizes that there are two ways to more equitably allocate
responsibility. One approach is the additicn of a compliance location in Old River, near
Holland Tract. The additional compliance point would allow the State Water Board in a
subsequent proceeding to allocate responsibility for compliance (1) at the new location
to Reclamation and DWR, and (2) at the Rock Slough compliance point to Reclamation
and DWR when they are able to control water quality at that location (sufficient pumping
at Pumping Plant No. 1), and to other entities, such as CCWD, whose actions affect
water quality between Old River, near Holland Tract and the end of Rock Slough, at
Pumping Plant No. 1 on the Contra Costa Canal. The other approach is to not add a
compliance point Old River, near Holland Tract, but in a subsequent proceeding allocate
the responsibility for compliance with the chloride objectives to more then just-
Reclamation and DWR - again other entities whose actions contribute to the
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degradation in water quality. The Athhority recommended that the State Water Board
follow the former approach.

Through the issuance of the Draft 2006 Bay-Delta Plan, the Authority’s recommendation
was rejected. Appendix 1 first explains that the additional compliance point could not be
added because the State Water Board had not received adequate documentation,
including documentation that would form the basis for environmental analysis.
(Appendix 1, p. 39.) Appendix 1 then explains that, even if that documentation were
- provided, the addition could not be made because no other entity had been identified,
which should be required to meet the objective at the existing Rock Slough compliance
point. (Appendix 1, p. 39.)- Both of these responses are insufficient. It is not the role of
the Authority or any other person or entity recommending changes to the 1995 Bay-
Delta Plan, to prepare environmental report or analysis required to implement a
recommended change, or to identify at this stage other entities that the State Water
Board may assign responsible for helping achieve the chloride objectives.

Notwithstanding, if the State Water Board is not inclined to add a compliance point in
Old River, near Holland Tract, it shouid state explicitly in the Program of Implementation
that it will review the assignment of responsibility for the chloride objectives either
(1) during the water rights proceeding that follows adoption of an amended Bay-Delta
Plan or (2} through water quality actions, including possibly allocating responsibility for
compliance with the chloride objective measured at the Rock Slough to other e,ntities
whose actions contribute to the degradation in water quality in that area of the Delta.®

- Indeed, such a statement would be consistent with the purpose of the Draft 2006 Bay-
Delta Plan of establishing:

[W]ater quality control measures that can be implemented in part or in
whole by assigning responsibility to water right holders and water users to
mitigate for the effects on the* benef‘ cial uses of their diversions and use of
water.

(Draft 2006 Bay-Delta Plan, p. 3.)

® As part of the request made by the Authority during the workshop that preceded the Draft 2006 Bay-Delta Plan, the
Authority supported a means of allocating responsibility at the Rock Slough compliance point and the recommended
new compliance point in Old River, near Holland Tract. (See Exhibits DWR-13, p. 3-9, and CCWD-07, p, 11,) The
Authority recognizes that the request on how responsibility should be allocated must be left for the water rights
proceeding that will follow,
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2. Flexing For Delta Outflow Objectives And Export Limits

A, The Need To Avoid Over-Compliance And Allow For Flexing Of The Delta -
Qutflow Objective

The Authority proposes changes to the Delta outflow objectives that would not require
any change in the protections they afforded to fish and wildlife. (Exhibit SLDM-16B;
Exhibit SLDM-18, pp. 4-5, 12.)

i Avoidance of Over-C_omp!iance

The Delta outflow objectives are expressed generally as a number of days in a
particular month in which the maximum daily average electrical conductivity of 2.64
mmhos/cm must be maintained at a specified location. (Draft 2006 Bay-Delta Plan, p.
20.) The Delta outflow objectives were established as “habitat indicators”, based
primarily upon average multi-month data concerning species/outflow relationships. The
State Water Board has assigned responsibility for the Delta Outfiow objectives to
Reclamation and DWR. (D-1641, p. 146.)

The ability of Reclamation and DWR to precisely meet the number of days in a
particutar month of an electrical conductivity of 2.64 mmhos/cm at the specified location
is extremely difficult. (Exhibit SLDM-18, p. 2.) This is so because the electrical
conductivity at a specified location is dependant upon numerous variables, including
weather conditions, tides, winds, and other natural elements. (/d. at 2-3.) Thus,
because of the risk of enforcement actions if the Delta outflow objectives are exceeded,
Reclamation and DWR operate the CVP and SWP, respectively, very conservatively.
(Id. at 3.) They often achieve the electrical conductivity of 2.64 mmhos/cm at the
specified location on more days in a particular month then required. (/d.)

This over-compliance with the Delta outflow objectives cost the CVP and SWP many
-thousands of acre-feet of stored water, a result that is particularly disturbing given the
“indicator” nature of the Delta outflow objectives and the Delta outflow objectives being
based upon average multi-month data concerning species/outflow relationships. (/d.)
To avoid that unnecessary water cost, the Authority proposes a modification of the

" The waste of water is made more alarming by the fact that since the Delta outflow objective was established in
1995, recent data shows that many of the relationships used to support the objectives were unfound or not as strong
- as once thought. (See SDLM-07, p, 18.)
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means in which the Delta outflow objectives are implemented. The Authority proposes
that the Amended Bay-Delta Plan provide a compliance buffer that authorizes monthly
compliance to occur within the month or within a certain number of days after the end of
the month. :

i, Flexing

The Authority also requests that the State Water Board amend the Delta outflow
objectives to increase their flexibility. Analyses performed during the workshop that
preceded the Draft 2006 Bay-Delta Plan suggest that flexibility, if exercised, could
“produce” ten of thousands if not hundreds of thousands of acre-feet of water, with the
real potential to increase protections for beneficial uses. (Exhibit SLDM-16B.) And
while the 1995 Bay-Delta Plan established the concept that allowed for flexing of the
Delta outflow objectives in limited circumstances, the concept-was principally applied to
the Export Limit objectives. (1995 Bay-Delta Plan, p. 21, fn. 22.) ' Below, the Authority
presents again its proposal for a process to guide flexing of the Delta outflow objectives.
~ The process is designed to allow for flexing only when the United States Fish and
Wildlife Service, the National Oceanic and Atmospheric Administration National Marine
Fisheries Ser\nce and the California Department of Fish and Game (“federal and state
fishery agencies”) and the State Water Board find that the flex would not cause
significant harm to the mtended beneficial uses protected by the Delta outflow
objectives. :

B.  The Need For A Strong Process To Guide Export Limits Flexing

The Draft 2006 Bay-Delta Plan would altow for flexing of the Export Limit objectives
similar to the existing authority under the 1995 Bay-Delta Plan. As set forth in footnote
18 to Table 3 in the Draft 2006 Bay-Delta Plan, variations to the export limits could
occur if the federal and state fishery agencies agree. Short-term variations would also
be authorized for the purpose of facilitating a study of the feasibility of recirculating
export water into the San Joaquin River to meet flow objectives. (Draft 2006 Bay-Delta
Plan, pp. 15-16.) The conditions imposed on the flexibility would be: (1) an expressed
intent that it result in no net water loss supply cost annually within the limits of the water
quality and operational requirements of the Draft 2006 Bay-Delta Plan, and (2) the
Executive Director of the State Water Board's veto power over any variations. The

Authority supports the continued authority to flex, but believes the process could be
improved.
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C.

Process For Flexing

The Authority proposes that the State Water Board impose a process that guides the
consideration of flexing the Delta outflow objectives and Export Limits objectives.? The

process is explicitly science-based, and provides a final product that supports a decision

to either allow or deny flexing. The ultimate result of the process is more transparency

and greater accountability. The process is as follows:

1.

The federal and state fishery agencies, Reclamation, and DWR (collectively, the
“Agencies”) shall meet to determine whether a variation or flex of the Delta
outflow or Export Limit objectives should be considered:

A

B.

Immediately before the relevant objectlve begins controling Delta
operations, and

If, during the time a particular objective is controlling Delta operations,
there is a change in the fishery of hydrologic conditions that existed at the
time the objective became controlling.

Full consideration of a flex will be initiated if, during any consultation, any one of
the Agencies requests it.

When full consideration is initiated, the Agencies shall:

A,
B.

Develop an alternative or alternatives for how the ob}ectwe could flex
("Action Alternative(s)").

Consider for each Action Alternative how the water that would otherwnse
be necessary to meet the objective (“saved water”) would be subsequently
used.  Saved water shall revert to the CVP and SWP for authorized uses,

“unless the Management Agencies can provide a scientific basis showing a

need by fish and/or wildlife for additional water, in which case no mare

~then 50 percent of the saved water can be used for that (those)

purpose(s).

In determining how saved water will be used, provide for multiple use of
the saved water whenever possible. _

Provide science-based evaluations of a "no-action” alternative and each
Action Alternative developed, including: (i) quantified estimates of
population level effects on fishery resources; (i) quantitative estimates of

¥ As the Authority previously presented, this process could also apply to the Rio Vista abjective.



DIEPENBROCK HARRISON

Song Her, Clerk

State Water Resources Control Board
November 13, 2006

Page 10

effects on water supply and water quality; and (i) quantitative estimates of

effects on water supply and water quality; and (iii) quantified estimates of

uncertainty for both population level, water supply, and water quality
effects.
E. Not propose an Action Alternative that: '

i. During the February through June period (other than during a
VAMP flow/pumping restriction), and for the export objective, would
cause an increase in the E/l ratio of mare then ten percent (i.e.,
35% to 45%).

i, During the VAMP 31-day pulse period, and for export objective,
would cause pumping to exceed 200% of 3-day running average of
San Joaquin River flow at Vernalis.

ii. - During the July through January period and for the export objective,
would cause an increase in the E/I ratio of more then ten percent
(i.e., 65% to 75%).

iv. For the outflow objective, would {a) occur when the Port Chicago
standard is not triggered, (b) cause Delta overflow to fall below
20,000 cfs, or (c) cause the February through June average
location of X2 to move more than one kilometer further upstream
from the Golden Gate Bridge.

V. For any objective, would impair the ability of Reclamation or DWR
to meet their respective contractual obligations.

vi. For any objective, would cause a significant adverse environmental
effect.

3. If the Agencies agree on a single Action Alternative, the Agencies shall
immediately notify the Executive Officer of the State Water Board of the decision.
The Agencies shall, within 24 hours of reaching the decision, provide the
Executive Officer with a written description of the Action Alternative and the
reason for the decision. The Agencies may begin implementing the Action
Alternative 24 hours after the Agencies notified the Executive Officer. If the
Executive Officer does not object to the decision within 5 days, the decision by
the Agencies will remain in effect. If the Action Alternaiive is implemented 24
hours after the Agencies provided the Executive Officer notice, but the Executive
Officer objects to the decision within the 5-day period, the State Water Board
shall consider the CVP and SWP in compliance with the objective during any
under-compliance that results directly or indirectly from implementing the Action -
Alternative.
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4, On or before January 1 of each year, the Agencies shall prepare and transmit to
the Executive Officer of the State Water Board a report summarizing flexing
activities, accounting for the changed water use, describing how the saved water
was allocated among beneficial uses of flexing over the course of the prior year,
consistent with the requirements under paragraph 2.° The report shall provide
the information required under paragraph 2 for each occasion when full
consideration of a flex was initiated, whether or not the Agencies agreed on an
Action Alternative. For instances when full consideration of a flex was initiated
but agreement not reached, a majority and minority report may be included in the
report. As soon as possible, the Executive Officer shall make the report available
for public review.

5. The Agencies shall include one State Water Board staff member who may
participate in, but not vote on, all deliberations required to reach a decision on an
Action Alternative. The fundlng for this staff member shall be provided by the
Agencies. The staff member shall:

A.  Participate in all actions required under paragraphs 2 and 4,

B. Assist the Executive Officer of the State Water Board in determln[ng
whether or not to object to an Action Alternative; and

C.  ~ Assist in developing and amendments or supplements to this Decision
Tree. : o

This process was rejected in the Draft 2006 Bay-Delta Plan for the for the following
reasons: (1) a failure to provide analysis that demonstrates a flex will protect the
beneficial uses; (2) an unwillingness to accept the process until causes of the pelagic
organism decline are understood; and (3) a failure by the proponents of the process to
provide sufficient studies, modeling, and environmental analysis of the impacts of the
. process. . (Appendix 1, p. 43.) None of those reasons are sufficient to reject the
- process.

Inherent in the rationale for rejepting the proposal is the underlying assumption that
introducing the ability to flex the Delta outflow objectives and applying a process to
guide all flexing decisions (outflow and exports) would somehow lead to further harm of

? The Authority would also support a requirement that the Agencies provide the State ‘Water Board with a report
after each flex consideration. :
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pelagic organisms or impair protections currently afforded to fish and wildlife. This is
not true. The Authority and others specifically designed the flexing process so that
flexing would not occur if the federal and state fishery agencies and the State Water
Board believed it was inappropriate. Under the proposal, any one of those agencies
has the power to preclude a proposal for flexing. Additionally, the need for additional
studies, modeling, and environmental analysis is beyond the scope of the Authority's

role in this process and should not form the basis for the proposal being rejected. '

In conclusion, the Authority's proposals for flexing would provide a mechanism that
-could solve several important problems with the current Delta outfiow and Export Limits
objectives. It would ensure that decisions on flexing were science-based and well
reasoned, thus improve both consistency and transparency of decisions. It could also
produce water that would be available for subsequent beneficial use, including for fish
and wiidlife. “ '

4.  Southern Delta Agricultural Salinify Objectives

The Authority does not object at this time to the southern Delta objectives. Instead, the
Authority objects to the extensive and often times conflicting discussion of the southern
Delta objectives, particularly in the Program of Impiementation.

The Draft 2006 Bay-Delta Plan states clearly that concerns for salinity in the southemn
Delta’ result from low flows; salts imported in irrigation water by the State and federal
water projects; municipal discharges; subsurface accretions from groundwater; tidal
actions; diversions of water by the SWP, CVP, and local water users; channel capacity;
and discharges from land-derived salts, primarily from agricultural discharge. (Draft
2006 Bay-Delta Plan, p. 26.) Each of those factors affect salinity differently (if at all) at
the four southern Delta compliance locations: San Joaquin River at Airport Way Bridge,
Vernalis, San Joaquin River at Brandt Bridge, Old River near Middle River, and Old .
River at Tracy Road Bridge. Thus, the Draft 2006 Bay-Delta Plan should explain (1) if
each factor affects salinity at the different compliance location, and (2) when necessary,
how the State Water Board will address each of those factors at the different
compliance locations to ensure the southern Delta objectives are notf exceeded. It fails
to do that. ' ' '

’

. '® As used in the Draft 2006 Bay-Delta Plan, “southern Delta”, includes locations (1) in the San Joaquin River at
Alirport Way Bridge, Vernalis, (2) in the San Joaquin River at Brandt Bridge, (3) in Old River near Middle River,
and (4) in Old River at Tracy Road Bridge. (See e.g., Draft 2006 Bay-Delta Plan, pp. 12, 26.)
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Currently, the Draft 2006 Bay-Delta Plan improperly merges the Program of
Implementation for all of the southern Delta objectives, (See Draft 2006 Bay-Delta Plan,
p. 27), and relies upon an unlawful interpretation of D-1641 — one which seeks to
impose sole responsibility on Reclamation and/or DWR. (See Draft 2006 Bay-Delta
Plan, p. 26.) By merging the Program of Implementation for the southern Delta
objectives and relying upon an unlawful interpretation of D-1641, the Draft 2006 Bay-
Deita Plan presents a Program of Implementation that is unclear and may not result in
the State Water Board or other agencies implementing the objectives in a lawful
manner.

At a minimum, based on the factors presented above, the Program of Implementation
must state clearly and emphatically that the southern Delta objectives will be
implemented through the State Water Board's water rights and water quality authorities,
including regulation of water diversions, pollutant discharge controls, best management
practices to control the amount of waste produced, and improvements in water
circulation. (Draft 2006 Bay-Delta Plan, p. 26.) Indeed, such a statement may be
required to advance the stated purpose of the Amended Bay-Delta Plan, which, as
quoted above, is to achieve the objectives by requiring “water rights holders and water
uses to mitigate for the effects on the beneficial uses of their divisions and use of
water.” (Draft 2006 Bay-Delta Plan.)

For these reasons, the Authority respectfully requests that the State Water Board revise
the Draft 2006 Bay-Delta Plan to:

. ,Include a new compliance point in Old River, near Holland Tract,
. Allow for greater flexibility of the Delta outflow objective,
. Include a process to guide the decision- maklng for flexing the Delta

outflow and Export Limit objectives, and

. Refine the statements concerning the southern Delta salinity
objectives to make plain that the State Water Board will implement those
objectives, through exercise of water rights and water quality authorities,
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- and in a manner that causes those affecting salinity levels because of their
divisions and use of water to mitigate for their impacts.

- Thank you for your consideration of these comments.
Very truly yours,

DIEPENBROCK HARRISON
A Professional Corporation

o 8, S

Jon D. Rubin
Attorneys for the San Luis & Delta-Mendota
Water Authority - '

cc: Daniel Nelson
Thomas Birmingham



S00Z ‘1€ 1snsny
3UIXa[g uo doyssIopm IUMS

piepuel§ 7X oYl Surxaf,]
Apnig 01 urwen)



SIS

S[eon)

(P21onpuod Surues sem MO
,pawes sem JBU M

,SoueS snorrea ul pajedionted oga
joures Ay

UONBIUISAI JO UIINO




'Spaeoqapis a[qissod ojur JYIISUI UIBL)
TUSWIUOIIATR puk §302{01J 107 sorpddng —
938e10)S I0A0ALIRD Weansdn —
suonemony Moy weansdn —
uonisod 7y 23eIdAL 03 payuI] sa10adg —
:S1JoURq pUR S1S00 JULIDPISUOD ‘suraped
[euoneIado [[ereA0 pasoidwir 107 mofTe
uBd ANTIQIXS[J AMO[JIN0 JBy] SISoyI0dATY 1S9 »

1sanbar gOYMS 01 spuodsay .
Jauen) Aua




SJ2 ‘moppnQy B3 3eI§ ApeINs

000°09 000°0¢ 000°0% 000°0¢ 000°0T 000°01

0

//

A:I../
//

AN

MOINQ B3 e)S Apeays "sa 7x

0s

09

0L

08

06

001

d)es) WIP[ 09 W o] WY ‘7Y



Sf2 ‘mopIng B3 e} APEIS
000°09 000°0¢ 000°0% 000°0€ 000°02

- oousnpuo)y

MO[NQ e)3([ N.IS APLIAYS "SA 7YX

001

e WIP[0S) W OLf WY ‘7X



§101081U0)) 110dXT JAD e AMIN e

SI0J0BIIUO)) MOAXT JMS o S .
(€% .

C SIUWIBD)) JO10BIUO.) JI0dXT Vdd
doy gDUMS - ddsh
wnioJ AN e
I8 AN JOATY UBOLISUIY DI e
Amnsu] Aeg o SMASN -

VMINATIS - SOLIAYST] VVON e
AAM - (T 5We5) BpoTeErS

uonedidnied



00T 113dV —

£00T ATenigaq —

10511038 WOIJ saseo[21 weansdn oe]
pasned 7X yiim 20uRI[duiod udym soposidg .

(S00T ‘67 111dVY) € 29 7 owen) .
(5007 ‘ST [dy)[ 2wen)




2003 and 2004
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American River Flow below Nimbus
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Water Agency

400 Capitol Mall, 27th Floor

C ®w W AW N

- Telephone: (9 6) 321-4500

i

CLIFFORD W SCHULZ, State Bar No. 039381
KRONICK, MOSKOVI’I‘Z ‘-TIEDEMANN & GIRARD
A Professional Corporatmn )

400 Capitol Mall, 27th Floor

Sacramento, CA 95814—4416

Telephone: (916) 321-4500

Facsimile: (916) 321-4555

Attorneys for Sﬁate Water Contractors and Kern County

JON D. RUBIN; State Bar No, 106944
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Profess:onal Corporatlon

Sacramento, OA 95814—4416
Facsimile: (916) 321-4555

Attorneys for San Luis & Delta—Mendota Water
Authority -~ |

BEFORE THE

[
|
L
t
] ' . . '
: STATE WATER RESOURCES CONTROL BOARD

| . .
PERIODIC REVIEW OF THE 1995 . . CLOSING MEMORANDUM ON

WATER QUALITY CONTROL PLAN FLEXING
FOR THE SAN|FRANCISCO BAY/

SACRAMENTO-SAN JOAQUIN DELTA
ESTUARY - ; |

-

1
L ]NTROIDUCTION
The S&I:il Luis & Delta-Mendota Water Authority, State Water Contractors and Kem
County Water Agency (Export Water Users) present this closing memorandum for the workshop
held on August! '31 2005. Thls memorandum summarizes the presentatlon by the Export Water
Users and respmilds to comments of other workshop part1c1pants

I THE PROPOSAL FOR A FLEX PROCLESS

The Export Water Users seek three types of actions by the State Water Resources Control

Il
Board (SWRCBior State Water Board). .
B07130.1 ' -1-
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The ﬁrst action seeks a change to the outflow Db]erVB to address over-compliance —
meeting the oufﬂow objective more days in a particular month then required in the 1995 Water
Quality Contro{' Plan (1995 WQCP). The change would recognize the difficulties inherent in |

operatmg to meet the X2 outflow objective and not treat minor under-compliance in auy month as

| a violation of the objective as long as the under-comphance is made up the following month. See

'SLDM-EXH—I SC

The second action seclcs (a) continued ﬂcx1b111ty of the export objective, (b) authorlty to
flex the outﬂow objectwe, and (c) authority to ﬂex the Rio Vista objecuve. See. SLDM-EXH-

'15A; SLMD-EXH-15B.

The ﬂll(‘d action secks to have the State Water ‘Board impose a process the agcncms
respon51ble forl management of fishery and wildlife resources — United States Fish and Wlldhfe
Service (USFWS), the National Marine Fisheries Service (NMFS), and the California Department
of Fish and Gmlne (DFG) (collectively, the Management Agencies) — and the agencies résponsible
for operation of the Central Valley Project and State Water Project — United States Bureau of
Reclamation (]t(eclamahon), and the California Department of Water Resources (DWR)
(collectively, the PrOJect Agencies) — would follow when considering a proposal to flex either the
outflow, export, or Rio Vista ob_;ectlve See SLDM-EXH 15D (as amended).

A. Over-Comphance

The ﬂe:lc games carried out by the parties disclosed just how difficult it is fo precisely
operate to meet the X2 outflow objective, X2 was recommended for use as a fishery protection
objective based on multi-month averages that appeared to be correlated with fishery populatmn
indices. In spltle of the fact that the correlations are based on multi-month data, for-convenience
of unplcmentatzon X2 compliance (or non-compliance) is determined on & calendar month basis.
The location Ojf X2 on the last day of the current month, combined with the current months |
hydrology, determines how many days during the following month X2 must be maintained at a
given location. ;: . _ | . |

: Reclar_n?.ﬁon and DWR must then try to analyze future weather conditions, tides, winds,

etc., and detem‘fline how best to meet the X2 obligation over the next calendar month. In many
) . . .
EO7130.1 : .
s : 2.
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. years X2 will'lze met with excess natural flows; but in years when stored water releases may also

“over-comply ngth the X2 objective at times when it cannot be made up in the subsequent month,

Board staff co

~would prowde an appropnate buffer.

- beneficial use 1he objective was dcmgned to protect However, 1995 thls decision was only

v
i

i

be needed, the decisions become more difficult Should the CVP/SWP immediately begin
releasing prew‘pusly stored water? ‘Should they rely on weather furecasts and trends that indicate
that the objectl?/e may be met with excess natural flows later in the month? '
Prudent water menagement in the winter months with normally high preclpﬁatxon would
seerﬂ to call for husbanding stored water resources and relying as much as posmbl.e on natural
flows associatfia with rainfall events. However, the result of misguessing can be a violation of -

thc CVP and SW'P water rights terms and conditions. 'I'herefore, the CVP and SWP operate very

conservatively, : and as & result and at a cost of may thousands of acre—feet of stored water, often

The Ei:iaort Water Users are proposing a modified definition of what conslitutesimonthly
compliance thgt Wlll allow the CVP and SWP to plan X2 operations in & manner that aims at
precise comphance with the ob_lectlve This can be accomplished by the simple act of providing a
compliance buﬂ‘t‘er that states that monthly compliance can oceur within the month or within three
to five days afier the end of the month. The Export Water Users suggest that the State Water

Eijult with the CVP/SWP operators to determnine what minimum number of days

B; - Flexing '
. T ' -
The 1995 Bay-Delta Plan established the concept that water quality objectives should be

allowed to ﬂegc when such an action can be carried out without s1gm.ﬁcantly affcchng the

applied to the export limit objective (although in limited circumstances the outﬂow objective may
also be relaxed)'

Ten. years later, the Export Water Users believe the time has come to add the X2 outflow
obj echve and the ‘Rio Vista flow objective to the hst of objective for which ﬂexes can be
considered. For X2, in particular, the reservoir releases required in 2003 and 2004 absolutcly
demonstrate that a process needs to be in place to, at least, consider whether stored water releases

of that magmtt’tde are warranted given the resulting impacts on downsteam flows, cold water
£07130.1 3
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them to occur. !

establishes reasonab]e sideboard and creates a sclence-based process for considering ﬂexes The |

-2, ‘When fuﬁ consideration is initiated, the Agencies shall:

P
o .

e li e - . .

pools, and water:badly needed to support the California economy. No one can or should try to |

predict how tho;s';e deliberations would turn out, but the structure needs to be in place to allow

t
]

C."  The Process
The 'EXpioﬁ Water Users have provided the State Water Board with a decision tree that |-

process would be carried out as follows:

i. The Management and Project Agencies (collectively the “Agencies™) shall meet to
' determme whether a variation or flex of the outﬂow, export, or Rio Vista objectwe should
be considered:
A, ﬂnmedmtely before the relevant ob_]echve begins conirolling Delta operatlons, and
B. - If during the time a particular objective is controlling Delta operations, there is a
ch&nge in the fishery or hydrologic conditions that existed at the tn'ne the objective
became controlling,
Full consideration of a flex will be initiated if, dunng any such consultatmn, any one of
the Agenmes requests it.

A, Dﬂvelop an alternative or alternamves for how the objective could flex (“Actlon
: Alternative(s)”). .
B. Consider for each Action Altematwe how the water that would otherwise be
necessary to meet the objective (“saved water”) would be subsequently used.
Saved water shall revert to the CVP and SWP for authorized uses, unless the
Tanagement Agencies can prov1de a scientific basis showing a need by fish and/or |-
wildlife for additional water, in which case no more then 50 percent of the saved
" water can be used for that (those) purpose(s). : :
C. In determining how saved water will be used, provide for multiple use of the saved
water whenever possible. ~
D. Prowde science-based evaluations of  “no action’ > gltemnative and each Action
Alternative developed, including: (i} quantified estimates of population level
eﬂ'ects on fishery resources, (ii} quantitative estimates of effects on water supply
and water quality, and (iii) quantified estimates of uncertainty for both population
level, water supply, and water quality effects.
E. ot propose an Action Alternative that:
i, l During the February through June period (other than during a VAMP
| flow/pumping restriction), and for the export objective, would cause an
i increase in the E/I ratio of more then ten percent (i.e., 35% to 45%).
| During the VAMP 31-day pulse period, and for export objective, wounld
! cause pumping to exceed 200% of 3-day running average of San Joaquin
~ 1 River flow at Vernalis. 1
iti, =~ During the July through January period and for the export objective, would
cause an increase in the E/I ratio of mote then ten percent (i.e.,, 65% to |

i
I
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1 ‘ 75%).
\l' For the outflow objective, would (a) occur when ‘the Port Chlcago standard
2 | is not triggered, (b) cause Delta outflow to fall below-20,000 cfs, or (c)
. b J cause the February though June average location, of X2 to move more than |
3 | one kilometer further upstream from the Golden Gate Bridge. .
4 vi - For the Rio Vista objective, would cause the minimum mc’mthly average
. 1 flow rate to be reduced by more then 1,000 cfs.
5 V1L For any objective, would impair the ability of Reclamation or DWR to
| meet their respective contractual obligations.
6 V}l For any objective, would cause a significant adverse environmental effect.
7 3. If the Agencws agree on a single Action Alternative, the Agencies shall immediately
8 notify the Executive Officer of the SWRCB of the decision. The Agencies shall, within
24 hours of reaching the decision, provide the Executive Officer with a written description
9 of the Acﬁmn Alternative and the reason for the decision. The Apencies may begin
implementing the Action Alternative 24 hours after the Agencies notified the Executive
10 Officer. If the Executive Officer does not object to the decision within 5 days, the
1 " . decision by the Agencies will remain in effect. If the Action Alternative is implemented
24 hours'aﬁer the Agencies provided the Executive Officer notice, but the Executive
12 Officer objects to the decision within the 5-day period, the SWRCB shall consider the
CVP and!SWP in compliance with the objective during any under-compliance ’thai rcsults
13 directly 0}(’ indirectly from implementing the Action Altemative.
140 4 Onorb fore January 1.of each year, the Agencles shall prepare and transmit to the
15 | Executlvc Officer of the SWRCB- a report summarizing flexirig activities, accounting for
: the changed water use, describing how the saved water was allocated among beneficial
16 uses, and estimating the effects on beneficial uses of ﬂexmg over-the course of the prior
year, cons1stcnt with the requirements under paragraph 2.} The report shall provide the
17 information required under paragraph 2 for each occasion when full consideration of a
18 flex washmtxated whether or not the Agencies agreed on an Action Alternative. For
1nstances‘when full consideration of a flex was initiated but agreement not reached, a
19 majority :lmd a minority report may be included in the report. As soon as posmble the
Execuhve Officer shall make the report available for public rewew
20
5. The Agcncles shall include one SWRCB staff member who may partxcxpate in, but not |
21 ) vote om, all deliberations required to reach a decision on an Action Altermnative, The
2 funglmg for this staff member shall be provided by the Agencies. The staff member shall:
A. Pa.rtlmpate in all actions required under paragraphs 2 and 4.
23 B. Asmst the Executive Officer of the SWRCB in determmmg whether or not to
‘ obJect to an Action Altemative..
24 C. Alssmt in developing end amendments or supplements to this Decision Tree.
25 | IL R__ESPOI\;TSE TO COMMENTS
26 Generallyj the comments made that recommend no change to the 1995 WQCP to address
27 | 1 The Export Water Users would also support a requirement that the Agcnmes prcmde the State
28 Water Board wi 1 a report after each ﬂex consideration. .
BOT130.1 I ‘ 5.
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technical mformat:on shows 51gmﬁcant effects of a ﬂex on fish and wildlife. As is shown below,

Management Ag}encms presented oral comments at the workshop, expressing the same concern. |
_ make no sense when considering the proposal by the Export Water Users.

Board, if adopted, would not command any change in the objectives. It would only provide the

_adopted during E,SA censultatlons which is almost identical to that whlch the Export Water Users

Review Panel Meeting Presentations and 2004 EWA Technical Worknhop' Presentations, are
_tespectively entitled “Interface Of Policy And Science: The Evolving Dynamic Between|

* smelt. biological pplmon to the 2004 bmlogical opinion on CVP/SWP operations. The change

flexibility fall within three categories. They request no change because of: (1) concerns with the
decline in pelaglcl organisms; (2) a belief that there is no need for flexibility, and (3) a behef that

none of those cnmments provide any justification for the State Water Board to reject a-flex
process.

A, The Decline In Pelagic Organisms In Fact Supports The Flex Process N
Through ‘wnﬁen comments, the Water Operations Management Tear, in WOMT-EXH-

02 end the 8, in NOAA-EXH-18, asked the State Water Board to delay develong a flex

process at this tune because of the recent decline in pelagic orgamsms Representntwes from the
As suggested by\the questlons of Chairman Baggett during the workshop, those concerns mmply
As the Export Water Users have stated repeatedly, the proposal before the State Water
Ageneies the ability to propose a flex and, more ir'n.portant' to provide any one of the Agencies the
|
power to preclude any such proposal. They w111 however, have to explam to the State Water
Board and the p bhc why they acted as they dld
' Iromcally, USFWS, less then one year ago, made presentatmns that explamed a process it | -
advance in this !orum. Those»presentatlons, made as part of CalFed's 2004 EWA Technical
Prescriptive Snn'%dards And Flexible Tools” and “An Introduction To The Delta Smelt Risk

Assessment Malnx 2 The presentations expla.med a change in approach from the 1995 Delta

abandoned the pl:lescnptwe approach contamed in the 1995 opmlon and adopted, in its-place, the

Coples of the presentatlons are attached hereto as Exhibits A and B, but are alsc found at
hittp://science. calwater ca, gov/workshop/ewa . presentations.shtml#lech | 04 '
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“Delta Smelt Rmk Assessment Matnx” a new decision .prdcess to be “[bjased on latest
Icnowledge of smelt' “developed using an iteratxve consensus process”, that “codified [a]

ﬂexlble . appraach.” Interface Of Policy And Science at slide 10.

Just a cursory review of these presentations shows that the Delta Smelt Risk Assessment

: !
Matrix prowdes‘ a flexible process, very similar to that which the Export Water Users propose in

their Decision Tr_lee. Both are presumably premised on science-based guidelines or sideboards;

. 1 .
both call for an iieraﬁve process; both are flexible, allowing for changes in the process without

changing the underlymg document, both are intended to provide opportunities to improve water
supply rehabxlxty Presumably, a process that is good for delta smelt when considering the
impacts of CVP}and SWP'operahons on ESA listed species should be good enough when
considering how llco best implement water quality objectives.

B.  Significant Information Supports The Potential Need For Flexibility
The Bay %Inétitute claimed during the workshop that there is no demonstrated-need or

biological basis {hat justifies flexibility. Neither statement is true. The need for flexibility is
. i . .

. clear and strong, |

1. ! Fish Issues

The JanuEary 2005 report entitled “Impacts on Lower American RJVBI‘ Salmonids and '

~Recommeudat10n|s Associated with Folsom Reservoir Operations to Meet Deita Water Quahty.

Objectives and Demands” (“Impacts Report”), WF-EXH-01, documents actual and predicts
potential nnpacts |on fish from releases of water to meet water quality objectives.

For example the Impacts Report explains that changes in flow rates and water levels in

rivers can adversely impact salmonids. In partlcular, rapid reductions in flow rates and waier

levels after relcai%.w can impact salmonid embryos in fedds by dewatering and/or isolating those

redds: WF.-EXI}I-OI at 3.- Those same flow reductions can also trap juvenile salmonids in

isolated pools of water, which no longer connect to the main river, and strand them on dewatered |-

" gravel bars. 7d. Indeed releases in February 2003 were reported to have caused in the Amencm

River dewatenng and isolation of steethead redds, and strandmg of up to 10,000 Chinook sa]mon

¥

ﬁ'y. Id. at 11. |Also releases beginming in April 2004 were reported to have caused in the
B07130.1 ‘ - S
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.water in reservou's, which reduces the ability to manage water temperatures to benefit the |-
.ﬁshenes Id. Th%: Tmpact Report indicates that these factors may have contributed in 2001 to the
.approximately 6’( percent pre-spawnmg mortality rate for fall-run Chn_loek salmon in the
Amencan River, IId at7.

American River the 1solatmn of juvenile Chinook salmon and steelhead. 7d. at 13.
At times, releeses to meet Delta water quality objectives also ralse concerns because of the
potential reduced “water available for instream flows during the Chinook salmon adult

immigration and | f;pawmng period (September through December),” id. at 4, and quantity of cold

The 1mpacts to fish.caunsed by the water quallty ObJthIVBS have been reeegmzed by more
then just the Wator Forum._ For example, the Sacramento Bee published articles on the impacts to
fish caused in 2003 by the operations of the CVP to meet Delta water quality objectives. In

parhcular, one arﬁele notes:
! :
Last month, the Bureau of Reclamation increased flows in the Amencan River -
“from 3, SdO to 5,500 cubic feet per second. Bureau officials say the extra flows
prevented] saltwater from creeping up the Delta and violating standards set in the
Bay-Delta sAccord, a state-federal pact for restoring the Delta.

“Water Conservabon Efforts in Sacramento, Calif., Area Kill Thousands of Fish™, dated Mareh 5,
2003, a eopy of w]:uch is attached as Exhibit C.

Another artlele explains that as a.result of the operation to meet the water quahty

objective: I

[The higher ﬂews] flooded gravel bars along the American River that became
_ habitat for spawning steclhead trout, an endangered species. The fish laid the1r
eggs in th+ gravel, only to have the river recede a few weeks later.

“Federal Oﬂicxals Revisit Sacramento Calif,-Area Habitat Protections”, dated March 6, 2003, a
copy of which is é.ttached as Ex]nblt D. The arhcle provides further:

The deaths of thousands of young fish in the American River are promphng some
environmentalists and federal officials to rethink water allocations that favor
habitat in hle Sacramento- San J oaquin Delta over tributaries upstream.

Id.
Indeed,

I, <___._____

en The Bay Institute acknowledged these potential effects in papere filed with

§07130.1 !1 : -8
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Bay/Sacramiento %an Joaquin Delta Estuary’ adopted by the Stafe Water Board in Resolution
2004 - 0062, The Report states

Water Board musti consider. The Bay Institute assumes that the only interest of the State Wafer

. “to attain the goal bf the highest water quality which is reasonable, considering all demands being

the State Water Board, providing, in part:

Flow fluctpiations as a result of these releases have the potential to dewater and
isolate salinon redds; strand fry; isolate juveniles; and deplete cold water pool
storage. ﬂ both of these years [2003, 2004] some adverse impacts were observed.

BAY-EXH-04 at p 11.

The State Water Board itself has also recogmzed the potential nnpacts in “Staff Report _
Periodic Review| Of The 1995 Water Quahty Control Plan For The San Franc:sco

) somelycars, releasing water for Delta outﬂow can increase river stages such.
_that spawmng salmonids, especially steelhead trout, utilize spawning gravels in-
areas that pre only temporarily inundated. When the Delta outflow release ends,
tiver stages are reduced, redds may be dewatered and fry can be stranded, These
parties suggest that an adaptive management system may be helpful in avoiding- .
this kind of situation, and would be possible if the objectives were modified to -

allow more flexibility.

Report at p. 44.
2. Water Supply Issues _ L
The commlents of The Bay Institute also ignore the broader public interests the State

Board is ﬁsh and vrlldhfc That is obviously not true. The State Water Board must set objectives

made and to be n‘lpde on those waters and the total value involved, beneficial and detrimental,
gmnoﬁic and soci!al, tangible aﬁd'intangible." 1995 WQCP at 3-4,

That pnncnlple applies to implementation of existing objectives as well. “When looklﬁg at
all of the uses of I&elta water, it becomes clear that in addition to provxdmg water for broader fish
and wﬂdhfe needs flexibility is a tool that could be used to address existing unmet water needs
for other beneﬁclai'l uses. For example, Bulletin 160-98 predicts that by 2020, the average water
shortage for irdgaéion, municipal, industrial and environmental uses will be 2,400,000 acre-fect,
Bulletin 160-98 at Appendix 1A. Thgt shortfall is expected to be even greater in dryer years. If

the existing objectives can be implemented more flexibly to achieve similar results while saving

8071301 . | 0.
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- provide a mechamsm that atllows demands being made and to be made on Delta water to be better

gaming demonstl‘iated at times, flexing of objectives could “save” significant amounts of water, '

with relatively mlrm.mal if any, adverse impact to the bencﬁcral uses of Delta water; saved water

fishery needs.

issues should be deressed The Export Water Users seek to provide the Management and Project

hydrologic change{s so far down the -estuary, can force the CVF/SWP operators to make large-

water for other purposes, the State Board is authorized, if not obligated, to provide that flexibility.
Water Code §§ 1'5600 13241. The flexing process advanced by'the Export Water Users can

met, whrle still amtammg a high level of protectlon for fish and water quality. In fact, as the

that could be avalllable to the CVP and SWP for their authonzed purposes as well as for other

l
i
i
.3.|‘

Riskier Operations Is Not The.Solution _ ,
" The sect]orls above demonstrate that there is a need to address issues raised by the

outflow, export and Rio Viste objectives. . The true difference of opimon thus lies in how the

Agencies with a t?ol that will allow flexes to be considered because they believe flexibility can in
many. circumstanc;es enhance protection of the totality of the béneﬁcial uses of Della water The| .
information presented by the Export. Water Users supports the cunclusmn fhat all uses of water
will ultimately beneﬁt from ﬂexlbihty
. Others apparently believe that the benefits prowded by ﬂexmg should be accomphshed by
dlfl‘erent more naky CVP and SWP operatmns See, e.g., The Bay Instrtute June 3, 2005 Letter,
Appendix C: “Al;ematlve water management strategies (e.g., earlier increases in releases to|
maintain comphargmce via EC) ccmld have avoided the extreme flow fluctustions and -upstreamn
imIracts.. ) ; | _ _ _

In respomliing to these lypas'of claims one needs to keep in mind that the X2 standard is
different than all ;other D-1641 requirements, The very large ﬂows required to meet the X2

objective at Port ’Chlcago combined with the difficulty of predlctlng salinity responses to

changes in either releascs or export rates at a time when background conditions are also changing
rapidly. Since the Port Chicago X2 compliance can require such a large amount of CVP/SWP

water, the operators naturally want to respond in as efficient a mamner as possible. They not only
807130.1 . . .10-
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' comphance actmrrs they took the last two years in order to comply with Port Chicago X2 and

believe that the aqnons taken were appropnale and represented the best operations possible given

W OB N Sy ot B W R e

-operators once agi!:in have to be able to see into the future in order to have the correct amount of |

—

have a need to 1}'§1eet the objective, but also to meet it in a manner that does not cause an
unacceptable n'ski %o meeting other project purposés

~The Equrt Water Users have rewewed the operahons of the CVP/SWP and the

ﬂm mrcumstancesi at the time, Therefore, the Export Water Users take strong exception to the
Bﬁy Institutes con‘fllments.

The major .“!problcm fvith 'The Bay Institutes position is that it is premised on the false
notion that the CVi’fSWP operzators have the luxury of 6perating in hindsight. Obviously, they do
not. They only kﬂow what has happened, not what will happen tomorrow, next week, or next
month. While thE:y havc forecasts of what might happen as far as the weather, nver flows, and
water quality conh.hom etc those factors obviously vary widely during the period of concem.
Contrary to what' :The Bay Insutute suggests, CVP/SWP operators cannot wait to see how the
month tumns out ax%xd then go back in tune and tweeak their operations only the minimum amount to
comply with the ‘ob;ectlve, nor can they look ahea.d a week or two to see that the electric
conductivity is gogng to be at a given loqatxon, and then refroactively make operational changes to
releases, 7\ .

The Bay Im\stltute also suggests that if the CVP/SWP operators Wuuld only make decxslons

sooner, they oouldJavold upstream impacts. Since the upstream reservoirs that would be required

to make earlier ch;mges are 3-5 days‘(travel time for water) away from the Delta, the CVE/SWP

water reé.ch the Dtﬂ::lta in a timely fashion. Not only is such a precise operation not possible
because of the m[abﬂlty to foresee the future, but The Bay Institute iz proposing a type of -
operation that wﬂl more often than not waste water, since the further into the future the
CVP/SWP operatcl)rs need to try to predict operational conditions the more uncertain conditions

become.” In other\- words, because of the uncertainties in future hydrology, the "Monday morm'ng
|

* The Bay Institute also states: “In 2002, use of the Port Chicago EC trigger. eliminated high
flows in all four Inonths specified by the PML* They alsostate that this was the year that many

pelagic fish species declined and so it insinuates that if Port Chicago X2 would have been further
B07130.1 11
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/15, The State Wa;ter Board should treat this as the red herring that it is. The suggestion by The

‘predmposed to a particular outcome. In fact, the process explicitly allows, as an initial protection,

that is not the nnily parameter. Additional constraints on the flex actions that are proposed

1,500,000 acre-feeﬁ of water.

e v

I
quarterbacking” The Bay Institute has done cannot apply to real-time decision making, unless

significant risk wegc place on water supphes, water supplies available for all authorized uses.
)

- C., A General Belief That Technical. Information Shows Slgr_nﬁcant Effects Of A
Flex On Fish And Wildlife Prowdes No Support For A Rejection Of The Fleyg
Process '

The Bay [nshtute spent a great deal of hmc dunng the. workshop presentmg its agsertion |-
that flexibility wﬂl adversely impact ﬁsh and wildlife. Tts presmtanon suggested that if the State
Water Board were]' to accept the proposal by the Export Water Users, there \‘mll be reductlons in
Jongfin smelt, Ba)iJ' shﬂmp, and Pacific herring of 20%, 10%, and 8%, respectively. BAY-EXH-

Bay Institute simply ignotes the substance of the Exporf Water Users” proposal,
' Although tated numerous times, the central purpose of the proposal obviously bears

repeating: to mtro uce a process for considering flexes, not to mandate a ﬂex The process is not

any Agency to veto a proposed flex actmn, for any reason. As an additional Iayer of protechon,
the State Water Board can veto any flex action approved by the Agencies. If those protections

were not sufﬁment’ there are other important protections, inherent in the process — the sideboards.
|

The Bay Institute references one — the 1-kilometer limit on a change to the location of X2, but

include: _ %

. The general environmental protection that precludcs any alternatlve that
woﬁ]d cause a significant adverse environmental effect.

. The general water quahty protection that precludes any altem&twe that
causcs Delta outflow to fall below 20,000 cfs,

. ThTJlgenera] water supply protection that precludes any alternative that
would impair the ability of Reclamation or DWR to meet their respective
confractual obligations: .

|

downstream that ﬂns decline would not have occurred, CVP/SWP operational experts employed |
by the Export Water Users estimated, based on the graphs displayed in The Bay Institute’s
presentation, that maintaining X2 at Port Chicago for the speclﬁed days would have cost about

§07130.1 -12— ’
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. €cosystem effects”| cannot be separated from the X2-abundance re_lationships." It is not, as EPA

- effects.” The .fori!ner is the only evideice of the latter, Thus, the evidénce is that the X2~

;
In other words the Export Water Users would not expect a flex to be- approved that impacted a

specles populatmn mdex by.such large numbers unless an overwhelming need existed elsewhere
for the water saved and it could be shown that such a one time impact would not have a|.
51gmﬁcant 1mpact] on the species. The Bay Institutes arpument 1gnores all the sideboards and

other protections that are built into the flexing process.

1. i+ The Letter From The United States Environmental Protection Agency Adds
' Nothing

The letter llay the United States Environmental Protection Agency (EPA) refers to the X2
standard as a “bro]!ad ecosystem standard.” The Export Water Users agree thét X2 has been so
characterized. Hf:!wever, the sole justification for this characteﬁzation is the abundance-X2
relationships for several estuarine species, some adults and some at lower life stagcs Without

these relatmnshlps, the characterization would be baseless. More 1mportant, the “broad |
and others have asserted, that there are the X2-abundance relationships and “broad écosjrstem

abundance relationships make it possible to quantify effects.
EPA also abserts that the “structure” of the X2 standard “does not lend itself to real til:ne
manipulation.” EPA irni:h'cs that there is a cause and effect relationship between the structure of | .

the objécﬁve and the inadvisability of real time manipulation. No basis for this assertion is

provided. It also imakes’ no sense, Substanﬁal reel time manipulation of outflows, involving
hundreds of thousa?nds of acre-feet of stored water, is an all too common means of compliance
with the objective:; Indeed, historical data on abundance‘in cdmbination with real time -data on
flows and reservoir!* -storage can be used to evaluate real time decisions about flexing X2. Real
time data could also be made available for upsiream effects. EPA’s posmon is also undermined
by the fact that it readlly uses the abundance-X2 relatlonsh1ps to justify the X2 standard and to _
argue that it is, by virtue of those relationships, a “broad ecogystem standard.” 1t is thus
surprising, EPA is 1;1ow unwilling to acknowledge that these relationships can be used to’ est:mate

the abundance effects of changqs in Delta outflow.
sl , ' -13-
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 upstream.” Flrstﬂf)here is a problem with pelagxc fish in the Delta and if the cause(s) of this

' problern is mlknown it is logical to provide the greatest flexibility to respond to whatever causes |

. | S
it is possible that the decline in pelagic fish abundance might cause the abundance-X2

- standard as baselelss and might give rise to the need for flexibility in how that standard is applied.

is relatively high. It is in part for that reason, the Export Water Users recommend a flex preeess

Water Code § 13000 However, releases with such relatively small effects on unlisted species

" BO7130.1 o -14-
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EPA argues further that the recent decline in pelagic species (actually, a few pelagic
speczes) makes 1\;\ “inadvisable to trade lower proteetlon of the in-Delta aquatic ecosystem

(targeted by the X2 standard) for higher protection of relatwely healtlner migrating salmomds

might be identified. For example, less Delta outflow (higher X2) might be desirable to manage
an alien species sensiﬁve to salinity. It might turn out to be desirable to save water in upsiream

i
reservoirs to oﬁ'set; export curtailments necessary to reduce delta smelt entrainment. In addition,
f . .
telationships, that /are the basis for the X2 standard, to treak down. This would render the X2
As noted a}bove, EPA and others assert that “advocates of X2 flexing have not defined a
clear problem that 1"eqmres this additlonal flexibility in system regulation.” However, in addition

to the information presented above, modehng shows that when the potential effects of flexing are
quantified, they oﬁen turn out to be so small as to be undetectable, especially when Delta outflow

be put in place for' the outﬂow ob_]ectwe Maybe EPA views the release of 250,000 acre-feet of

water from upstream reservoirs to achieve a 4% (with uncertainty in the range of 1-2%} i increase | -

in longfin smelt abhndance (and even less effect on other adult spectes) asnot a prublem singe it

does not have t?heI State Water Board’s responsnbﬂlty for balancing California’s water needs.

could be a matter of serious concern to the State Water Board.

In sum, it i 1sl most ironic that EPA bases its support for the X2 standard on the‘statistically
significant relationshj_ps of abundance of selected estuarine speeies with months—iong averages of
X2, but now arguefs_ ega.inst flexing by saying that those same relationships cannot be used to -
evaluate how abundance changes with ehanges in average X2. Quite simp}y, EPA’s positions
cannot be reconciled. The assertions made by EPA seem to arise from a eegged adherence to

rigid and perhaps eounter—productwe implementation of thie X2 standard as is, without regard to

[
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reason, logic, or thé additional information that has been developed since the standard was first

i
|

l
Iv. CONCLUSION

implemented.

The pmposLl before the State Water Board prowdas the Agenmes the a.b1hty to,consider
the implemeptatlori strategy that best meets. the fishery protection purpose of the X2 obj ective. It
avoids ovcr-compliance. The Export Water Users ask the State Water Board t,n' add to the 1995
WQCP the ablhty to “carry-over” unmet outflow days from one month to the next, That wﬂl
redirce the OVer oomphancc with the objective, and allow the CVP and SWP to be operated in a |
more efficient m;j.nner As a result it wﬂl be less Ilkely that the quantity of water used for
outflow will exceeﬂ that rcqulred {o provide the level of protectmn the State Water Board deemed | |
reasonable in the 1995 WQCP. _

It would alsa have the State Water Board maintain, in terms of the export objectlve, and .
mtexject for the outﬂow and Rio-Vista objective, in the 1995 WQCP 1mplementat10n flexibility.

The ability to ﬂexi a_llows for adaptive management of obJectwes, as our un_dersmndmg of the

_ environment 'chang:es? as the environment itself changes and demand for Delta water changes.

The ability of anyi Agency to veto a proposed flex provides a high level of protection for the

. resources those agieﬁcies are cﬁarged with defending. The proposed “sideboards” for any flex

action provides the; first level of assurance for the State Water Board that no flex impairs overall
protection for bereficial uses. A second level of; assurance “is provided by the proposed

involvement by a étate Water Board staff member and the State Water Board ultimate power to

-veto an flex actlon, a decision that would be made with the assistance of i 1ts staff member.,

114
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111
11
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111
111 |
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In sumn, the\record before the State Water Board is clear. Rernoval of the existing nsk of

over—oomphance vr!ll reduce the risk of a waste of water. Further, the authority to ﬂex the sxport

outflow and Rio Vlsta objectives, with the process presented by the Export Water Users, will, at a

mmunum mamtam the existing level of protection, and could if the appropnate circumstances

anse ata maxxmuﬁa improve conditions for all uses of Delta water

Dated: September 19 2005

i i = e e

Dated: September/19, 2005

807130.1
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- KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD

A Professional Corporation

Attorneys for State Water Contra
County Water Agency

KRONICK, MOSKOVITZ, TIEDEMANN &. G]RARD
A Professional Corporatlon

/ﬁ1 D. Rubin '
Atiomeys for SAN LUIS & DELTA~MENDOTA
WATER AUTHORITY
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WATER QUALITY CONTROL PLAN | _
* Chloride Objectives, Compliance Location at
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PERIODIC REVIEW OF THE 1995 Memorandnm Supplementing Information and |
Providing Additional Comments on the

SACRAMENTO-SAN JOAQUIN DELTA Contra Costa Canal at Pumping Plant No. 1,

ESTUARY. ' . and Potential New Objectives’ '
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“The San Luis & Delta-Mendota Wéter Authority (Aqthoﬁfy) subﬁms this memorandum
pursuant to the No-ﬁce of Public Workshop issued by the Staté Watér_Resourc_es Co_nt_rol Board
W ater B'ba:r_d), as revised én S gptember- 17,2004 and suj;)plemeﬁted on 'Det_:émber 22, 2004. This
memorandum sumntharize and spbpiement the inforrriatign presented on the fqliowing issues at the |
‘workshop for the ‘periodic'review'- of the 1995 Waté'r_Qﬁa]jty' Control Plan fdr ﬁe Saﬁ Francisco
-Bay/Sécrarﬁento-San foaquin Delta Estuary (1995 WQCP): - ' ' o

Should the [Water Board] amend the value or description of the 150 mg/l Chloride
Objective in the Water Quality Objectives for Municipal and Industrial Beneficial
- Uses (Table 1 of the 1995 Plan)? How should the value or description be modified"

and what are the scientific and legal arguments in support of and against such .

modifications? =~ L ‘
Should the [Water Board] amend Compliance Location C-5 (CHCCCO6) in the
Water Quality Objectives for the Municipal and ‘Industrial Beneficial Uses
. (Table 1 of the 1995 Plan)? This location is at the entrance to the Comntra Canal at -
Pumping Plant No. 1. - How should the location be modified and what are the
scientific and legal arguments in support of and ageinst such a modification? -
.Should the [Water BoarAd]r adopt new Water Qﬁality Objectix?iaé for the Municipal R
~_and Industrial Beneficial Uses [Table 1 of the 1995 Plan] for constituents such as
bromides ‘and total organic carbons or other precursors of disinfection by —

789513.1 - -




T

10

11

12
13

14

15

16
17
18
19
© 20
21
2
3
24
25

26
27
28

- T T G U

‘l'= S ) . | : .'.

products? “What are the scientific and legal arguments in support of and agamst
the adoptlon of such measures?

September 17, 2004 Revised Notice of Public Workshop at r)p. 3-4,

I. CHLORIDE OBJECTIV E COMPLIANCE L.OCATION
' A. A Need Exists For The Water Board To Add A New Compliance Point

‘ The Authority supports the recommendations of the United States Department of the
Interior (Interior), California Department of Water.Res‘.ources (i)WR), and the Contra Costa
Water District (CCWD) that Athe Water Board establish an additional cornp]iartee point in old
River, near Holland Tract. The basis for the_additiortal compliance point isrsimple. Currently; the
United States .Bureau of Reclamation (Reclamation) and DWR are responeible for.rnaintaining
chlonde levels .in Rock Slough at Pumping Plant No.1 (Pumpmg Plant No. 1) At times,
however, neither Reclamation can operate the CVP nor DWR can operate SWP to achreve the
required levels. 7

As recognized by CCWD CCWD-EXH-07, eeepage and discharges of drainag'e from the

lands snrroundmg Rock Slough between Old R_Wer and Pumpmg Plant No. 1 degrade the quallty -

of water that flows into Rock Slough from Old River. See also DWR-EXH-13. Pnor to the'

' constructron of Los Vaqueros Reservon' operation of Pummping Plant No. 1 frequently mitigated| .

those- adverse impacts by movmg more of the higher quahty water from Old River through the

Slough. - However, since the Los Vaqueros proj ject was completed, CCWD has changed its

operatron of the Pumpmg Plant No lina manner “that causes, in general lower pumpmg rates o
" than those that exrsted hlstoncally At those trmes the CVP and SWP cannot be operated to
achieve the levels of water quality at Pumpmg Plant No. 1 that is demanded by the 1995 WQCP o

See detatled discussion below. A Tew comphauce pomt in Old River, near Holland Tract (outside

of Rock Slough) will allow Reclamahon and. DW'R to operate to an ObjBCtIVG that they have the | |

1 ablhty to meet.

I/
m

o

7895131 - . - o o




ek

W B0 ~1 h bh B W N

) '-wm ' T T T S S S o e S S S P
gggmp'ﬁﬁ»—-o\om-qchmhuNt—rlo

- B. Parameters Must Be Set To Control When (1) The Compliance Location
Changes From The Existing Location To A New Location And (2) The
; ObJectlves That Should Exist At That New Compliance Point

‘Because no party disputes the need for a new cornphance point, the substantlve issues
before the Water Boar.d that are in dispute are: (1) when should the comphance location change
from the existing location at Pumping Plant No. 1 to the new location in Old River, near Holland
Tract, and (2) when the compliance location is in Old River, near Holland Tract, to What objective |

would be justifiable.

1. The Compliance Location Should Move From Pumping Plant No. 1 To Old
: River, Near Holland Tract When On A Three Day Average Pumping At
Pumping Plant No. 1 Falls Below 125 Cubic Feet Per Second And The

" Existing, Applicable Objective Is Not Being Achieved -

In response to the qnestion “when should the compliance location change from the
existing location at Pumping Plant No. 1 to the new location in Old River, near Holland Tract”
Reclamation and DWR respond by recommending that the comph ance point move from Pumpmg

Plant No. 1to Old Rlver, near Holland Tract when the three-day pumping average at Pumpmg

_Plant No. 1 falls below 70 ofs and the objective at that locatlon is not being achieved. To that
- same question, CCWD recommends that the compliance pomt move to- Old River, near Holland
Tract when Pumpmg Plant No. 1 is operatmg at less than 20 cfs, based onathree—day average and | -

' the objective at that location- is not being achieved. Unfortunately, the rates recommend by

Reclamation, DWR and CCWD. are ~below What appears necessary to maintain an appropriate
correlation between Water quallty in Old River, near Holland Tract and water quality at Pumpmg
Plant No 1. In other words the rates are too low to be assured that operatlons of the CVP and
SWP. can be responstble for the ob]echve at Pumpmg Plant No. 1, without significant adverse
lmpacts from factors outside of the control of either Reclamation or DWR. | . ‘ |

‘ Thc Authonty recormmends that the -Old Rlver near Holland Tract cornphance point be-
1iséd when Pumping Plant No. 1 is operating at less than 125 cfs on a three- -day average and the

‘objective at that locatlon is not being achieved. The bases for that recommendation are found in

the data presented in attachments 5 and 6 to DWR EXI—I-13 Attachment 5. shows that, at

Pumpmg Plant No 1, chloride rneasurements and d1vers1on rates tend to have an mverse_
789513.1 ) : | | -3- ‘
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relationship; the higher the diversion rate, the lower the chloride measurement. - As noted ab.ove,
the relationship is due, in large part, to CCWD’s operation of Pumping Plant ﬁo. 1 and seepage
and discharges of drainage from the lands surrounding Rock Slough. CCWD-EXH-07.
Attachmeﬁt 6 shows the correlation between ele:cﬁical conductivity at 'Pumping Plant No. 1 and in
Old Rj\?er_, near Holland Tract under various Pumping Plant No. 1 diversion rates. The data show
~that at pumping rates below 125 cfs, there exisf more significant differences 'betwaeni the
elecﬁcal cpﬁduct_ivifcy at Pumping Plant No. 1 and Old River, near Holland Tract.' Again, those
differences aré due to factors outside of the control of Reclamiation or DWR.

Accordingly, a requirement‘ that the CVP and SWP operate to maintain water quality at
the existing compliance ‘p'oint during periods of low diversion rates ét Pumpiné Plant No. 1 would
be inapp_ropriafe. Tt is for that reason the Authority recommends that fthe chloﬁde objective‘be
measure.d‘ at the new cdmp]iance point in Old Rivef, near Holland Tract during all 'periods in
‘which diversion rates at Pumping Plant No. 1 fall below a three-day average of 125 cfs and the

applicable chloride level at the existing compliance point is not being achieved.

2.  The Objective For A Compliance Location In Old River, Near Holland
‘Tract, Should Be 1.0 Ms/Cm From October Through September, When |
The 250 mg/t Chloride Objective Would Have Otherwise Controlled. And
0.7 Ms/Cm, When The 150mg/l Chioride Objective Would Have
Otherwise Controlled o ‘ o _ ' '

If the Water Board orders the use of a compliance point in Oid River, near Holland Tract

 under certain conditions, the Water Board should set: (1) an objective of 1.0 mS/om when the 250

mg/L chloride objective would have otherwise controlled, and (2) an objectivé of 0.7 mS/cm

when the 150 m'g/L chloride objective would have otherwise controlled.” As noted above, the

' 'A] It would appear appropriate for the Wai;er Board to err on this side of caution, setting a higher |
. pumping rate as a trigger to move to a compliance point in Old River, near Holland Tract, If a

rate is set too low, the existing circumstance will persist — the objective at Pumping Plant No. 1
will remain at times when neither Reclamation nor DWR are responsible for the lower quality
water at Pumping Plant No. 1, as compared to the quality in Old River. If CCWD or Reclamation
and DWR are correct and a lower rate could be appropriate, presumably either the applicable
objective will be met at Pumnping Plant No. 1 or the CVP and SWP will be operating to meet an
electrical conductivity in Old River, near Holland Tract that provides an adequate level of

protec_tion. See discussion under B.2, below.

2 If accepted by the Water Board, a day woﬁld cbuﬁt towards the 150 mg/L objective if (1)
789513.1 ' - _ 4 ‘ ,
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inability of either Reclamation or DWR to operate to meet the objective at the Pumping Plant No.

1 results from degradation in Rock Slough due to seepage and local drainage and a ch.a.nge in

operations when CCWD completed the Los Vaqueros project. CCWD-EXH-07. Were the Water

| Board to set the objeetive of 1.0 mS/cm and 0.7 mS/cm when the 250 mg/L. chloride and 150

mg/L chloride would have respectively otherwise applied, and order Reclamation and DWR to
operate to the new objectives, Reclamation and DWR would be required to operate the CVP and
SWP to. provide a level of water quality that wonld achieve the existing ohjectives. but for the
seepage and d1scharges clrcumstances outside of the control of either Reclamation or DWR.
Attachment 8 to DWR- EXH 13 depicts the relanonshlp between chlorides at Pumpmg
Plant No. 1 and electrioal conductivity in Old River, near Holland Tract. Attachment 8 shows
that pnor to the Los Vaqueros projéct, a water quality of 250 mg/L chlonde at Pumpmg Plant

No. 1 equated to a water quality of approx:mately 1.0 mS/cm in Old River, near Holland Tract

- Sn:mlarly, the attachment shows that pnor to the Los Vaqueros project, a water quahty of 150
. mg/L chloride at Pumpmg Plant No. 1 equated to a water quahty of apprommately 0.7 mS/cmin| -

Old Rwer near Holland Traot It is for that reason, the new compliance point should have
ob]ecnves of 1.0 mS/em and 0. 7 mS/cm when the 250 mg/L chloride and 150 mg/L ohlonde '

respectively, would have apphed

Despite the correlatrons between (1) a water quality of 250 rnS/L chloride at the Pumpmg
Plant No. 1 and 1.0 mS/cm in OId River, near Holland Tract, and (2) a water quahty of 150 mS/L |

chioride at the Pumpmg Plant No 1 and 0.7 mS/cm in Old River, near I—Io]land Tract, CCWD

proposes that the electncal conductivity measurements in Old River, near Holland Tract must be “

lower CCWD proposes a 0.94 amd 0, 56 electrical conductivity in Old River, near Holland Tract |
as the respective equivalent of the 250 mg/L and 150 mg/L chloride objectives at Pumpmg Plant

No 1. Those 1evels of electrical conductivity, however, ignore the relatlonshlps reﬂeoted in

| CCWD is pumping at Pumping Plant No. 1 below 125 ofs (70 cfs if accepting the |

recommendation of Reclamation and DWR or 20 cfs if accepting the recormnmendation. of

. CCWD), (2) the water quality at Pumping Plant No. 1 is below 150 mg/L, and (3) the electric

conductivity in Old River, near Holland Tract is at or below 0.7 mS/cm (0. 56 mS/cm 1f acceptmg E
the recommendatlon of CCDW). ' _ .

oE9sI3a. - - 5l
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attachment 8 to DWR-EXH-13 and the manner in which Reclamation andr DWR operate the CVP |
and SWP. | | |

An examination of attachment 8 to DWR-EXH-13 shows that 0.94 and 0.56 electrical
conducttvity in Old River, near Holland Tract would require greater action by Reclamation and
DWR then that which was 'reqeired prior..to the Los Vaqueros project or would be required if
there were not seepage or discharges into Rock Slough. Further, even if attachment ‘8 to DWR- )
EXH-13 indicates that the 0.94 and 0.56 electrical eenductivity would provide greater assurance

.of the 250 mg/l. and 150 mg/L chloride quality at Rock Slough but for the seepage and

discharges, that does not justify acceptance of CCWD’s proposal because it ignores an important

factor of CVP and SWP operations — that Reclamation and DWR do not operete to achieve the

: ob]ectwes but operate to achieve a quality better than the ob_]ectlve set in the 1995 WQCP This

precautmnary action is needed becanse of the uncertainties in Bay—Delta environment. The
uncet"tamtles relate to possible changes in meteorologlcal (ie., pressure and wind) and water use

(ie., aecretmns and depletions) conditions. Accordingly, Reclamatlon and DWR do not, for

| example, seek to meet a 250 mg/L or 150 mg/L when setting operatlons, but a Ievel more akin to |

225 mg/L or 125 mg/L to assure that the objectives are exceeded due to unforeseen

circumstances. For those reasons, CCWD 5 proposal should not be accepted. The 1.0 mS/cm and |

0.7 mS/cm levels 1 m Old Rlver near Holland Tract are reasonable

- ILL POTEN’I'IAL NEW WATER OUALITY OBJECTIV ES

Vanous parties, including CCWD, the California Urban Water Agencies (CU WA), DWR,

~ and Reclamation have discussed the potentlal- for adopting s_pemﬁc water qua_hty objectives for
“bromide artd total organic carbon. How’evef only CCWD has sﬁggested if not recorhmentied that.
the Water Board include a spemﬁc water quality objectlve of 50 ug/l of bromide and 3.0 mg/L of 7

total orgamc carbon, as measured at Clifton Court Forebay and other Southern Delta drmkmg :

'water mtakes Such objectives are infeasible with existing facilities. ‘There is no need to mclude

in a revised water quality control plan either brom_lde and/or total orgamc carbon ob]ectlves or a '
discussion of the efforts to improve the level of bromide or total organic carbons in Delta waters.

As made clear through the oral presentations tothe _Water Board, it is the CalFED Record:
789513.1 7 ' ' 6- ' - :
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of Decision that présented;the 50 g/l of bromide and 3.0 mg/L of total organic carbon, not as '

possible water quality objectives, but

Decision explains:

as gualified water quality targets. The CalFED Record of

' CALFED Agencies’ target for providing safe, reliable, and affordable drinking

water in a cost-effective way, is to achieve either: (a) average concentrations at
Clifton Court Forebay and other southern and central Delta drinking water intakes
of 50 ug/L bromide and 3.0 mg/L total organic carbon, or (b) an equivalent level of
public health protection using a cost effective combination of altemative source

waters, source control and treatment technologies. CALFED Agencies will
agpressively pursue a mix of strategies in order to improve in-Delta water guality. .

‘Program actions to address the drinking water quality concerns of the more than
million Californians who tely on Delta water fall into four broad categories. These -
actions will: : : :

. Engble users to capture higher quality- Delta ‘water for drinking water -
'  purposes. e : . _

. Reduce contafni_nants and salinity that.impair Delta water qua_lit‘y.

. Evaluate alternative approaches to drinking water treatment to address
growing concerns over disinfection byproducts and salinity.

. ~ Enable voluntary exchangés or purchases of high qﬁa]ity source waters for -
| drinking water uses. - :

None of these actions, by itself. can assure adequate supplies of good quality

diinkine water for California. They must all be pursued, in conjunction with other
"CALFED actions such as convevance and storage improvements, to generate
significant improvements in drinking water at the tap." - ' L

CalFED Record of Decis_ion, pp. 65-66 (emphasis ad_ded).3

Not surprisingly,-. these same priniciples ér: reflected in the paper that formed the basis for

the above-quoted discussion in the CalFED Record of Decisi_bn.‘ The preface to that paper, which |

is entitled “Bay-Delta Water Quality Evaluation - Draft Final Report” and which was prepared by

the CUWA, explains:

This réport concludes that for currently available advanced water treatment
~ techmology (i.e., enhanced coagulation and ozone disinfection) to be able to meet -
_ potential Jong-term drinking water guality standards for water diverted from the -

. Delta, the source water quality should have concentrations less than 3.0 mg/L for

TOC and less than 50- ug/L for bromide (<20 mg/L chloride concentration). . . .
Source water quality with concentrations higher than 3.0 mg/L. TOC and 50 ug/L

3 The Record of Decision can be
RecordOfDecision2000.shtml. -

789513.1
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bromide .could still meet a near-term regulatory scenario, it the 1ong-ter11i
scenario is more appropriate for planning eventual CALFED Bay-Delta solution.

' Emphasis added. A copy of the report is attached as exhibit 1.

In addition to the qualification that the recommendation is to achieve “potential long-term |

drinking water quality standards” uéing then “available advanced water treatment technology”, |.

the preface to the report also recognizes: -

Therefore, CALFED must carefully analyze a variety of actions within its
altérnatives analysis to determine which combination of actions can assure the
achievement of the program’s drinking water quality objective in concert with
other important objectives. These actions should include at least the following:

The capability of in-Delta hydraulic modifications to limit seawater
intrusion and resulting increase in bromide concentration

~ Pollutant source control programs for TOC and péthogens (actioné should

include areas where water is degraded after diversion from the Delta as
well as the Bay-Delta watershed itself.) '

Water storage and storage management
Increased outflow
An isolated facility

#.ok - ®

.. . This approach to public health protection is one that is balanced by combining
© (1) source selection. to. enhance water quality, (2) source protection to preserve
- water quality, and (3) effective and reliable treatment technology.

The reason fhe CUWA report did .not' recommend :and the CalFED progfam does not seek |-

to impose a blanket 50 g/L bromide and 3.0 mg/L total organic carbon obligation is due to the

fact that, with existing facilities, it is not f)ossible'_to achieve such levels of bromide and total

organic carbon for water at Clifton Court 'Forebay or in other areas of the southern Delta. That

point is made clear in CBDA-EXH-01 and SWC;EXH-Oﬁ and was recbgnize_d in the preface to

“Bay-Delta Water Quality Evaluation - Draft Final Report’f; The preface to the report states:

“[Tihat based upon.histofic concentratioris' of these constituents measured at ”Cliﬁon_ Court | -

Forebay in the Delta, itis unlikely that the above criterion for brbmidc_- could be met_By all urban

789513.1
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“water ageﬁcies using ozonation under existing cond;'tions, even in wet years.”

It is for tﬁese feasons the CalFED program has been developed upon achieving an | .
: equivalént level of pﬁblic Health protecti-on (ELPH), not a s_peciﬁc water quality level of 50 ug/L
bromide and 3.0 mg/L total organic carbon. CBDA-EXH-01. |

- The Drinking Water Subcommitiee (DWS) of the Bay-Delta Public Advisory
Committee is helping to shape the strategy of the program. The DWS developed a
framework for drinking water quality management — “Equivalent Level of Public
Health Protection Decision Tree” (ELPH diagram) -- as well as a Conceptual
Framework descriptive document in 2002. . A focused workshop to identify and
prioritize actions for program implementation was held and a process to develop a
‘comprehensive strategic plan for the DWQP started in 2003. The primary tool for
strategic planning has been an agency and stakeholder workgroup under the
general direction of the DWS. As part of the strategic planning process, the DWS
has developed a progrim goal and program objectives addressing source water
quality, water management, treatment, affordability, cost-effectiveness,
coordination and communication, and research. S

Drinking Water Quality Program Multi—Year Program Plan (Years 5 — 23;), p. 1, attached as exhibit
2. See also ("TBDA-E_XI.-I—O‘I. ‘Both the “CALFED Drinking Water Quality Conceptual
Framework™, attached hereto as exhibit 3, an_d_ ELPH dfagram, attached hereto as exhibit 4, reflect
the complex naﬁ;ré,éf the CalFED prografn’s efforts to 'imﬁrdve drmkmg wéter quélity. The
ﬁxmg of objectives that are infeasible should not undermine those eﬁqrts. '

For those reasons, there is no negd to incorporate the CalFED targets or a discussion

-t thereofin a rév_ised water quality control plan. The CalF ED program should maintain the role of

improving water quality, beyond the protections afforded to ,muﬁicipal and industrial uses -by.the
water qﬁality control plan. - |
‘Dated: February 14, 2005

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
_ AProfessional Corporation ‘

F6on D. Rubin _ _ , ‘ _
”Attorneys for San Luis & Delta-Mendota Water Authority

7895131 : 9.
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A Professmnal Corporatlon

400 Capitol Mall, 27th Fioor

Sacramento, CA 95814-441 &

Telephone: (916) 321-4500

Facsimile: (916) 321-4555

Attorneys for San Lis & Delta-Mendota Water
Authority J

:

(.- LY

i.

t

BEFORE THE

STATE WATER_ RESQURCES CONTROL BOARD

PERIODIC REVIEW OF THE 1995 Memorandum Supplementing Information And

WATER QUALITY CONTROL PLAN Providing Final Comments On The Materials
FOR THE SAN FRANCISCQ BAY/" Presented In The Workshop Regarding
SACRAMENTO-SAN JOAQUIN ' Consideration of Potential Amendments or
DELTA ES'I'UAR'?r Revisions of The 1995 Water Quality Control

I
|
|
|
t
!

Plan For The San Francisco Bay/Sacramento-
San Joaquin Delta Estuary

The San Lui:? & Delta-Mendota Water Authority (“Authority”) submits this m_emoranduin

pursuant to (1) the Erevised notice of public workshop (“Revised Notice™) issued by the State

| B
Water Resources Control Board (“Water Board” or “SWRCB”) on September 17, 2004, and (2)

the  Water Board’s% April 29, 2005 letter extending the final
}

comment deadline. This

memorandum s arizes and supplements .the information presented by the Authority at the

workshop on the 1995 Water Quality Control Plan (*1995 Plan” or

«1995 WQCP") for the San

Francisco Bay/Sacre}_Lmentd-Saﬁ Joaquin Delta Estuary (“Delta” or “Bay—Delta Estuary™), and

|
provides the Authority’s comments on the issues addressed by other parties during that workshop.

. N .
This memorandum is organized as follows:

1 Introduction | ............................................................................
A, San Liuis & Delta-Mendota Water Authotity.......covuene. '
B. I;sue ';Before the State Water Resources Control Board

.......................................... 2
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L INTRODUCTION

A. San ]J,uis & Delta-Mendota Water Authority

The Authnrit'y wds formed in 1992 as a joint powers authority, and has its principai office
in Los Banos, Cahii'orma The Authority is comprised of 32 water agencies, I each of which
contracts w:th the Umted States for water supplies stored, pumped and conveyed by the Central
Va]ley Project ("CVP”) The Authority’s member agencies are entitled to approximately |
2.5 million acre-feet of water for agricultural lands within the westem San Joaquin Valley, San

Benito and Santa C]ara Counties, between 150,000 and 200,000 acre-feet of water for municipal

l
and industrial uses principally within the Silicon Valley, and an additional 250,000 to 300,000
acre-feet of water for wildlife refuges for habitat enhancement and restoration activities, In
addmon, the Authonty operates and mainteins certain CVP facilities under contract with the

Umted States BUIBE‘!U of Reclamahon (“Reclamation™). Two such facilities are the Tracy

! The Authority’s fnember agencies are: Banta-Carbona Irrigation District; Broadview Water |-
District; Central Calif. Irrigation District; Centinella Water District; City of Tracy; Columbia
Canal Company, Del Puerto Water Dlstnct Eagle Field Water District; Firebaugh Canal Water
District; Fresno S]ough Water District; Grassland Water District; James Irrigation District;
Laguna Water District; Mercy Springs Water District; Oro Loma Water District; Pacheco Water
District; Pajaro Valley Water Mgmt. Agency; Panoche Water District; Patterson ‘Whater District;
Plain Vlew Water District; Pleasant Valley Water District; Reclamation District 1606; San
Benito- County Water District; San Luis Canal Company; San Luis Water District; Santa Clara
Valley Water District; Tranquﬂhty Irrigation District; Turner Island Water District, West Side
Irrigation District; West Stanislaus Irrigation Dlstnct Westlands ‘Water District; and Widren
Water District. t
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_intangible.

Pumping Plant, Iocated in the southern portion of the Delta, near the city of Tracy, and the Delta-
Mendota Canal, whlch is used to dehver water from the Tracy Pumping Plant to the Authonty 8

member agencies. E:g

B. IssuelBefore the State Water Resources Control Board
As adopted I:!Jy the Water Board in Resolution 2004-0062, the September 30, 2004 staff

report entitled “Peﬂlcodic Review of the 1995 Water Quality Contro] Plan for the San Francisco
Bﬁy/Sacramento San Joaquin Delta Eétuar_f’ (“Staff Report™), concisely frames the issue before
the Water Board, The Staff Report provides:

i .
The [SWRCB] is conducting a periodic review to evaluate new information for
conmderahon! of new water quality objectives or changes to the objectives
specified in;the 1995 Water Quality Control Plan for the San Francisco
Bay/Sacrame%lto-San Joaquin Delta Estuary (1995 Bay-Delta Plan or Plan).

. - , :
(Staff Report at p. 8]) Presented in other words, the Water Board is conducting the review to

determine if new infprmation is available that shows new water quality objectives or changes to
the existing objecti‘e;s in the 1995 WQCP are required to ensure reasonable protection of

. ol .
beneficial uses and t(i) prevent nuisance,

C. New Informatmn Far Conmderatmn

There is nin)rtant new information available to the Water Board; mforma‘non that may

" affect the manner in whmh the Water Board sought to protect beueﬂmal uses in the 1995 Plan.

The new mformahon will provide the SWRCB with a better understanding of whether the
existing objectives protect beneficial uses of water, meet the demands being made and to be made
on the waters of thf;; San Francisco Bay/Sacramento-San Joaquin Delta Estuary, and balance

between values inﬁblved, beneficial and detrimental, economic and social, tangible and

New information reﬂects that, since 1995, there have been and will continue to be
significant mvesimemts to study, protectlon and restoration of the fish and wildlife resources;

investments which hLve resulted in nnproved overall ﬁshery conditions, It also shows that the

Authority’s member Elgcnmes have, through their use of water exported from the Delta, continued

to provide sxgmﬁcapt value to the State of California and the United States. Against this
796408.1 -3
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backdrop,'infoxmatitlnn confirms that since 1995, the demand for water developed in the Ba)'r-Delta

Estuary has and is e,xpected to increase and therefore, the competition for that water by all of the

/
"beneficial uses has and will likely continue to intensify.

I
As a result,» the importance of using water efﬁclently is ever more important. As

presented at the th)rkshop a.nd in written material submitted to the Water Board, the new
information can be 4153[1 to help achieve that goal. The information can be applied in analyses
thet would (1) pro,vifyie a better understanding of the level of protection the Delta Cross Channel

Gates, outflow, expn!)rt, and possibly Rio Vista objectives provide to fish popﬁlations, and (2)
aliow for ﬂexibilitgl in the outflow, export and possibly Rio Vista objectives where,

| .
“undercompliance,” at times, would not significantly affect the protection of fish and wildlife, but

would result in potj%ntially significant water savings for subsequent beneficial use. No other

changes to the outﬂ?w and export objectives is supported by information presented to the Water

Board. . i

New infom'igation also supports' the addition of a comi:liance point in Old River, near
Holland Tract. 'Theilcunent location of 2 compliance point, at the entrance to the Contra Canal at
Pumping Plant No. i may be needed to protect municipal and industrial beneficial uses, but that
location is at a pom”c where water quality is affected by factors outside of the control of either
Reclamation of DWR The additional cumphanee point is needed to provide Reclamation end |

DWR with a point fo which they can operate the CVP and SWP, respectively, to achieve the
mandated chloride le"ve]s

I PERIODIC REVIEW

A, Backgrl,_round
The periodic}eview of the 1995 Plan commenced on December 10, 2003, when the Water

Board issued a notict of public workshop, Based on the comments received at the workshop, the

Staff Report recommended that the Water B_oafd hold an additional workshop to receive more

information. The W!iate:r Board adopted the Staff Report and, in its September 17, 2004 Revised

Not‘iee the Water lz?oard' (1) established a schedule and identified eleven key topics to be

addressed at the worlcshop, (2) indicated that after the workshop Water Board staff would prepare .
7964081 ; ‘ -4-
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a Tevised plan or plglm amendments, depending on the degree of changes necessary, and conduct

appropriate env1r0nnental review thereof, and (3) indicated that the Water Board would hold

pursuant to Water C,od/a section 13244, a hearing to consider the proposed revised plan or plan
amendments, if any,Were proposed.
B. | Governing Law
L ? 'fhe Clean Water Act
Under the l:Clean Water Act, the United States Environmental Protection'- Agency

(“USEPA”) is resp:%nsible for developing water quality criteria and requires states to set water

_quality standards cohsistent with those criteria, The water quality criteria placed upon the states |.

by the Clean Water Act extend to waters of the United States, which include:
.'

Y AWaters used in interstate commerce, including all waters subject to the
tldes,
if. Interstatc waters;

il Intras%éte lakes, rivers, streams, wetlands, etc, which are (2) used by
interstate travelers for recreation and other purposes, (b) sources of fish or
shellfish sold in interstate commerce, or (c) utilized for mdustna] purposes
by mdustnes engaged in interstate commerce; _

iv, Impoundmcnts and tnbutanes of waters vnthm these first three categories;
v. " Wetlands adj acent to waters within these categones
(40CFR. § 1222)‘
~ States are requu'ed to base the water quality standards on the designated uses of the ]

|

specific waters quﬁved These standards must protect the public health or welfare and the

- quality of water. In testabhshmg the standards states must consider the potentlal impact to public

water supplies,’ prop: gation of fish and wildlife, recreational purposes, industrial and agricuitural

. | .
purposes, and navig'ation (33 U.S.C. § 1313(c)(2}(A).) The Water Board is designated as the

regulatory agency for all purposes stated in the. Clean Water Act. (W ater Code § 13160,)
2. Porter-Cologne Water Quality Cnntrol Act |
In Cahforma the Porter-Cologne Water Quality Control Act (“Porter-Cologne™) is the
primary statutc govelmng water quality .and, therein, the legislature- grants the Water Board broad
powers to protect water quality within California’s bdundariesi (Water Code § 13000 ef seq.) |
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Under Porter—Coldgna the Water Board has authority to regulate activities that may affect the

quality of waters te attain the highest water quality which is reasonable, considering all the

_ demands made onwthe waters and the total values involved, i.e., beneﬁcml and detrimental,

economic and socld!, tang1b1e and intangible. (Water Code § 13000.) The Water Board's
authority under Porter-Cologne extends fo all waters within the California’s boundaries, thereby

overlapping the Water Board’s authority over those waters of the United States, granted under the

- Clean Wa_ter Act.

Under Port : -Cologne, the Water Board is authorized to adopt water quality control plans.
{(Water Code §13 I;'TO ) Such a plan: ‘

[C]uns1sts of a designation or establishment for the waters within a specnﬁed area
of all of the  following:

(1) Begeﬁclal uses to be protected.
: |
(2)  Water quality objectives.

3) ?rogram of implementation needed for achieving water quahty
ob_]ectlves »

(Water Code § 13050(]) )

l “Water quahty obj ectives” are the limits or levels of water quahty constituents or
characteristi¢s which are established for the reasonable protection of beneficial’
uses of' water or the prevention of nuisance within a specific area.

(Id. at § 1305'0_(1:1).)[i For each water quality objective set by the Water Board, the Water Board
must find that the viater quality objecﬁve:- '

[WIill ensure the reasonable protection of beneficial uses and the prevention of
nuisance; however, it is recognized that it may be possible for the quality of water
to be chan%ed to some degree without unreasonably aﬂ'ectmg beneficial uses,

(Water Code § 13241 D

Factors to ‘be considered by [the Water ‘Board] in establishing water quality
objectives s‘hall include, but not necessarily be limited to, all of the following:

(a) - Pasti present, and probable future beneficial uses of water.

(b) Environmentai characteristics of the hydrographic unit under consideration,
including th'ta quality of water available thereto.

(c) Wat«:r quality conditions that could reasonably be achieved through the
coordinated 'contro} of all factors which affect water quality in the area.

796408.1 6-
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(d) Ecq_f;aomic considerations,
..\\

) Thei iﬁped for developing housing within the region.

h
()  Theheed to develop and use recycled water.

1
(Jd) l

Objectives ';adopted by the Water Board, if they are also water quality standards within the
meaning of the Cléan Water Act, must be made available to the administrator of the USEPA for
review for comphahce with the Clean Water Act. (33 US.C § 1313(c).) If the administrator of
the USEPA deten'mnes that the standards do not comply with the Clean Water Act, the
administrator shal\ specify changes necessary to comply with the Clean Water Act. If the
changes are not 11'1iade, the administrator of the USEPA may -prepare applicable water quality
standards. (/d.) 'Il'}‘he Water Board developed the 1995 WQCP in accordance with the Clean
Wat_er Act and Porter-Cologne.

3. | Changing An Existing WQCP
A significant concemn with any change in existing standards, under the Clean Water Act,
H
or objectives, unde%' Porter-Cologne, is the potential degradation in the level of protection. There

are federal and statt{a policies that guide such actions.
i

|
{ a. Federal Policy on Water Quality Degradation

Under federal law, each state must adopt and implement an “anﬁdcgradation policy.” (33
U.S.C. §1251(a),'40 CFR. §131.12)) The goveming regulations specify the minimum
requirements of eacl,h state’s antidegradation policy:

(1} Emstmg instream water uses and the level of water quality necessary to°
protect the elxlstmg uses shall be maintained and protected.

2) Where the quality of the waters exceed levels necessary to support
propagatxoniof fish, shellfish, and wildlife and recreation in and on the water, that
quality shall be maintained and protecied unless the State finds, after full
satisfaction j of the inter-governmental coordination and public participation
provisions of the State’s continuing planning process, that allowing lower water
quality is necessary to accommodate important economic or social development in
the area in which the waters are located. In allowing such degradation or lower
water quaht‘g the State shall assure water quality adequate to protect existing uses
fully. Purther, the State shall assure that there shall be achieved the highest
statutory an(’d regulatory requirements for all new and existing point sources and all
cost—el‘i’fectme and reasonable best management practices for non point source
conitto |

796408.1 : -7-
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3) Where high quality waters constltute an outstanding Natlonal resource,
such as waters. of National and State parks and wildlife refuges and waters of
exceptiorial: recreational or ecological significance, that water quahty shall be
maintained gnd protected. :

(4)  In those cases where potenﬁal water quality 1mpamnent associated with a

thermal discharge is involved, the anti-degradation policy and implementing
method shall be consistent with sectlon 316 of the [Clean Water] Act,

(40 CF.R. § 131.12(2).)
Thus, the fe eral antidegradation policy allows an action that would degrade surface wate.r
quahty in those Waters that have sufﬁclent quality to support: propaga‘uon of ﬁsh shellfish, and

-wildlife and rccreatlon in and on the water However, in those areas, 2 state may allow an acnon

that degrades or l\{)wars water quality, provided: (1) “the State shall assure water quallty adequate

to protect ex1stmg uses ﬁJlIy,” (2) “the State shall assure that there shall be achieved the highest

statutory and regdilatory requirements for all new and existing point sources and cost cffectlve and

- reasonable best management practices for non-point source control,” and (3) the State find, “after

full satisfaction of the intergovernmental coordination and public participation provisions of the
State’s continuiné planning process, fhat allowing lower water quality is necessary to
accommodate important economic or social development in the area in which the waters are |-

located.” (40 C.F. ﬁa § 131.12(2)(2).)

‘ b.‘ Cahfonna Policy on Water Quahty Degradation
Cahformasj[ water - quahty maintenance pelicy predates the federal “anh—degradatlon

policy described e?’bove and established in Section 131.21 of T1tle 40 to the Code of Federal
Regulations. ]Water Quahty Resolution 68 16, issued on October 24, 1968 and entitled
“Statement of Pohcy with Respect to Maintaining High Quality of Waters in California,” the

‘Water Board resol?/ed

Whenever ‘tbe emstmg quality of water is better than the quality established in
policies as 'ff the date on which such policies become effective, such existing high
quality will be maintained until it has been demonstrated to 'the State than any

change will be consistent with maximum benefit to the people of the State, will not
umeasonably affect present and anticipated beneficial use of such water and will
not result u“L water quality less than that prescribed in the policies.

(SWRCB WQ Res!: 68-16atp. 1.) .
796408.1
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Resolutior}) 68-16 has been adopted as part of California’s policy for water quality control,
and as a gene?zi.!l %réj;}_bjectii/e in all water quality control plans adopted by the regional -boar@s.
(SWRCB OrdetNo. WQ 86-17 (Nov. 10, 1986), 1986 WL 22526 at *8,) In its Order No, WQ
86-17, the Water Bioard recognized: o |

Before appfroving any reduction in wﬁter quality, or any acf:.ivitjr that would result

in & reduction in water quality, the [State Water Board and any] Regional Board

must first determine that the change in water quality would not be in violation of
State Board Resolution No. 68-16 or the federal antidegradation policy.
. | o

(id.) { | | |

The Watei‘!r. Board has interpreted Resoli;tinn 68-16 to incorporate the federal
antidegradation pchicy'in situaﬁons where the federal policy is applicable. (SWRCB Order No.
WQ 86-17, 1986 }(’»"L 22526 at ¥9.) However, “where the federal anﬁdcgradaﬁon policy does not
apply, the S’tAatteavl d Regional Boards have applied the general test set forth in State Board
Resolution No. 8-16, .without addressfng the specific... test established by the federal

 entidegradation pplicy.” (/d.) Finally, “[t]he federal antidegradation policy is part of the

‘ [USEPA’s] water!quality standards_regulaﬁéns, and has been incorporated into the state’'s water
. .

quality protection i}'equiremelntex.” ([d. at *107)

| The Water!\!Boar'd has provided little guidancé on the application of either Resolution 6 8-
16 or the federal aJt:;ﬁdegradatipn policy. In October, 1987, William Attwater, then Chiéf Counsel
to the State Boaf‘ , prepared the- most signiﬁcaﬁt document on the issue - & mémorandum
discussing the ap.]flicati'on of the féderﬂ policy to actions by the State and Regiona] Boards.
( ‘Attv_vater Memoriandgm” a copy of which is attached hereto.) Citing State Board Order No. WQ
86-17, the Attwater Memorandum notes that Resolution 68-16 incorporates the féderal

antidegradation policy. {Attwater Memorandum at 2.) The Memorandum notes further:

The federal antidegradation policy serves as a “catchall” water quality standard, to
be :clpplie:qg where other water quality standards are not specific enough for a
particular water body or portion of that water body, or where other water quality
standards fo not address a particular pollutant. The test also serves to provide
guidance for standard setting and for other regulatory decisions, to determine when
additional rontrol measures should be required to maintein instream beneficial
uses or to maintain high quality waters.

{Id) Citing a ‘%uidance document from USEPA, Region 9, the Attwater Memorandum |-
796408.1 . 9.
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acknowledges th?\l\t although the policy is ordinarily triggered by regulation of pollutant-
hY
discharging activiti¢s under the Clean Water Act,

[t]he .fedq,fa'l) antidegradation policy will also apply to changes in water quality
resulting from water diversions. [US]EPA guidance suggests that in the case of an
irreconcilable conflict between a State’s water quantity allocations and the federal
antidegradbtion policy, the State's water rights law would prevail.

(/d. at 6.)
In fact, “State water rights law would prevail if achieving the requirements of the federal
antidegradation pcllicy would require 2 waste or unreasonable use of water,” (Id.)

The Attwater Memorandurm thus recognizes:
; _

The federal antidegradation policy emphasizes protection- of instream- beneficial
uges, especially protection of aquatic organisms, In most cases, where instream
beneficial nuses will not be impaired and no outstanding National resources waters
will be affected, the federal antidegradation policy is not an absolute bar fo
reductions in water guality. Rather, the policy requires that reductions in water
quality be justified as necessary to accommodate important social and economic

“development, The outcome will often depend upon a balancing of competing
intere‘:ists, the ‘decision resting in the sound judgment of the State and Regional
Boards, o

(d. at 2-3)

| ‘
. SUPPLEMENTAL INFORMATION AND. COMMENTS?

A, Changes That Have Affected And Continue To Affect The Bay-Delta Estuary
Sincie the Water Board Adopted the 1995 WQCP

There have Lcén significant changes in the Bay-Delta Estuary since 1995, Those changés
are physical and relgulatory and reflect significant investments in the prﬁtebtion and restoratioﬁ of
fish and wildlife, lDuﬁng the time those changes were being madé, the Autllority;s member
agencies have thrmJ;'gh their use of water exported from thé Delta continued to provide significant |
value t‘o the State o‘lf:' California and the United States.’ During the time those changes were being
made, there was aflgso an increase in the demand for water; a deménd which is expected to

| .
continue to increase. All of the changes underscore the importance of using water, whatever the

beneficial use, eﬁici;ently.
b

2 In additien to the‘; information presented below, the Authority incorporates by reference herein
the information it prieviously provided to the Water Board as part of the workshop.

7964081 : 10-
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1. \ Changed Physical Envitonment

Since 199.‘%; through significant investments by federal, state and/or local agencies, the
physical | en\nronh'fent within the Delta has changed. The greatest impacts to the physmai
environment hkel)J esult from implementation of the CVPIA and the CALFED Program, impacts

intended in large part to provide improved conditions for fish and wildlife.
'\ a. The Central Valley Project Improvement Act
The CVPIA mandates changes in management of the CVP, particnlarly for the protection,

restoration, and enllnancement of fish and wildlife. The purposes of the CVPIA are:

(a) to protect restore, and enhance ﬁsh wildlife, and assocmted habitats in the
Central Va.lley and Trinity River basins of Cahforma,

() to addx?ss impacts of the Central Valley Pruject on ﬁsh wildlife, and
associated habltats

(c) to lmprov,L: the operational ﬂexxblhty of the Central Valley Project;

(d) to mcreas{e water-related benefits provided by the Central Valley Project to the
State of Cglllforma through expanded use of voluntary water transfers and
improved water conservation; -

(e) to contribute to the State of California’s interim and long-term efforts to protect
the San FraIilmsco Bay/Sacramento-San Joaquin Delta Estuary; and

() to achJe‘.ve a reasonable balance among competing demands for use of Central
Valley Project water, including the requirements of fish and wildlife, agncultural
municipal and industrial, and power contractors.

(CVP[A, § 3402.) ,|Accordmg to United States Department of the Interior (“Interior,”) the CVPIA
I o

is responsible for ﬂ{ie following activities:
Central V:Ellex

e Up {o 800,000 acre-feet of CVP water has been applied each year [in part
through CVP export pumping curtailments] to improve streamflows for salmon,
steelhead, and other fish on the Sacramento, American, and Stanislaus rivers and
on Clear Crffek

(See SLDM-EXH-03B at p. 17.)°

-
Sacramenta Valley

s The removal of 5 dams and 15 diversions improved access to more than 24

> A copy of th report can be found at hitp://www.usbr. gov/mp/cvpla/accomphshments/
index.html.

755408.1 _ | 11-
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miles of up‘stream spawning areas for and enhancing survival of juvenile out-
migrants.
\

. Morez than 8,000 acres of riparian habitat has been acqulrcd and more than
500 acres réstored or enhanced along 30 nnles of basin streams to prov1de cover

and shade. ‘-i—

s Moré than 108,000 acre-feet of water have been acquired through pumhase
“or exchange to improve fish habitat and passage, streamflows, and water
temperatureb

.. Applloxunately 156,000 tons of gravel have been added to streams- to
' nnprove spa ning success.
I
. More than 172 acres of riparian habitat has been acquired and more than
" 500 acres réstored or enhanced along 8.7 miles of basin streams to provide cover
and shade. |

. Nineteen diversions with a total capacity of more than 6,700 cubic feet per
second have peen screened or otherwise modified to reduce entrainment of juvenile
fishes, Approxmately 70-75 percent of all water diverted from the mainstem
Sacramento ‘Rwer is now taken in a ﬁsh—fnendly manner.

L] A temperature control device has been installed at Shasta Dam to prowde :
water of suitable temperature for anadromous fish spawning and rearing.

¢ "The J’,‘oleman National Fish Hatchery is being rehabilitated.

® - Raceways have been improved and a new water h‘eatment system instatled
to protect hatchery prcduchon :

e A m%w hatchery, the lemgston Stone National Fish Hatchery, has been
constructed ion the mainstem Sacramento River to assist in the management and

recovery of: P;vmter—run chinook salmeon, a listed endangered species.

. The keswick Fish Trap has been modiﬁed and improved.

.. Murc than 5,650 acres of upland and tiparian habitat have been acquired
with contnbhtwns from the CVPIA to benefit other species of wildlife affected by
the CVP. More than 650 acres have been enhanced or restored, including habitat
for species lilsted under the Endangered Species Act.

(See SLDM-EXH-O:?JB atp. 17.)
Delta l

1

. Modlﬁcanon of the Delta Cross Channel Gates operation.

L) Six d;versmns have been screened to protect juvenile fish.
l
s A bamer at the head of Old River has been seasonally installed to guide

4 A copy of th:z:| report can be found at http://www.usbr.gov/mp/cvpia/accomplishments/

index.html.
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juvenile salrhon and reduce the influence of the State and Federal pumping
facilities during their spring time out-migration.

s C funds were used to acquire 1,200 acres of land in the Delta for
protection and restoration of native habitats and populations of native species.

_ ()
(See SLDM—EXH—O?B atp. 18.)°

San Ji naquil'l Valley

. Mortla than 5.4 miles of stream channel has been enhanced as mstrcam '
habitat for qlaﬁomom fish.

. More than 844,000 acre-feet of water have been acqm:ed for restoration of
fish ﬁ:sendlyjmstream flows.

. Nearly 72,000 tons of gravel have been placed in San Joaquin River Basin
streams to /mcrease spawmng habitat availability for native fishes. .

L A ﬁ:»arner to fish migration on the Cosumnes River has been removed.

I

. CVPIA funds have.contributed to the acquisition of more than 82,200 acres
of habitat, tncluding nearly 2,400 acres of riparian habitat, to benefit native species
in the valley. Restoration and enhancement measures have been applied to an
additional 56 acres.

. Nea ly 8,800 acres of drainage-impaired lands have been acquu'ed and
retired from nngated agriculture, resulting in a reduction in the amounts of
agnculturalldramage entering the San Joaquin River system. More than 2,200
acres of these lands have been treated to reduce the threat of contammatmn and to
provide mcteased habitat for natlve wildlife species.

(See SLDM-EXH- q313 at p: 18.)°

i b. . CALFED Program

The CALFED Program is intended to restore ecological health and improve water
management for be!.neﬁclal uses of the Bay-Delta Estuary. Thc CALFED Program underwent
programmatic review, and on August 28, 2000, a record of decaslon was issued. That decmon
describes a plan ftJr implementation. Components of the plan xnclude Governance, Ecosystem
Restoration, WalelJ heds Water Supply Reliability, Storage Conveyance, Environmental Water
Account, Water Ufse Efficiency (conservation and recycling), Wafer Quality, Water Transfers,

i

> A copy of th report can be found at htip: !fwww usbr.gov/mp/cvpia/accomplishments/

A copy of the report can be found at htip://www.usbr, gov/mp/cvp1a/acc0mpl1shments/ ‘
index.html.
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" been invested, seé Introduction, Statement of Progress & Accomphshments in actions that

include

(See, eg., Program Objectives & Accomplishments, Ecosystem Restoration & Watershed

Management.)®

actions

]
1

9 ®

and Scwnce In the first four years of 1mplementa110n, approximately $2.9 billion have

more 300 qcosystem restoration projects. These projects are of the following types:

Resioration of Multiple Habitats;
Shallow-Water Tidal and Marsh Habitat;
Floédplams and Bypasses;

Riparian Habitat;

Chahnet Dynamics and Sediment Transport;
Uplands and Wildlife-Friendly Agriculture;
Fish Screens and Passage; -

Fishery Assessments; '

Ecosystem Water and Sediment Quality;
Environmental Water Management
Natliral Flow Regimes;

Nononative Invasive Specles,
Spemal-Status Species;

Local Watershed Stewardship; and
Envmmmental Education :

2. Changed Regulatory Environment

The regulations effectlng the Bay-Delta: Estuary have also changed since. 1995 again,
that were intended to provide improved conditions for_ fish and wildlife. The following

provides examples 'of some of the changes:

e  Under federal ESA authority, the Delta Cross Channel Gates have been
used, smce 999, to protect spnng-run Chinook:

. Under federal ESA authority, emphasis has been placed, since 1999, on
temperaturé conditions in streams with steelhead habitat, including the Arnencan,
Fesather, and Stanislaus Rivers. _

e . Under CVPIA Authority, refined implementation of section 3406(bj(2),
which results in the dedication of up to 800,000 acre-feet of water each year.

. Under CVPIA authority, Trinity River annual flows have been increased to
the current range of 368,600 to 815,000 acre-feet, [based on year type] As a

‘result, less [Trinity water supply will be available for export to the Sacramento

River to assist in meeting in-basin uses and exports,

. Und:er CALFED authority, an environmental water account program has

7. A copy of the reﬁ;ort can be found at calwater.ca.gov/AbountCalfed/AnnualR eport2004.shiml,

¥ A copy of the rep"ort can be found at calwater.ca.gov/AboutCalfed/AnnualR eport2004.shtml.

796408.1

14




i

[

[ T Y T & B % R % B & L e e e e e e e e ey

¥

i

‘been used to acquire water thus allowing the EWA Agencws to prescribe actions

modifying operatlons of CVP and/or SWP facilities to enhance fish protection and

foster recovery of Delta-dependent species beyond the actions set forth in a

“regulatory\ @)a':-,ehne,“ which includes the objectives estabhshed in the 1995

WQCP.

(See, e.g., DOI—E(!H 10 at pp. 2-5 to 2-8.)°

B. | Value of the Authority Service Area

Since the adoptxon of the 1995 WQCP and during these times of improved COILdlthIlS for
fish and wﬂdhfe, the Authority’s member agencies have continued fo provide extensive value to
the State of Cahfot!ma and the Umtcd_ States through, in part, their use of water exported from the
Delta. They have i‘:rovided benefits despite the fact tﬁat implementation of the 1995 WQCP and
regulatory constraz\nt have disproportionately reduced the available water supply to the|
Authority’s mernber agencies.'”

The servu/e area for the Authority s member agendies includes two distinet economies,
and each is affect%d by changes to the CVP water supply differently. The South Bay and Central
Coast portion mclﬁdes the most southern part of the San Francisco Bay urban area, and some less |
urban areas in Sm:% Benito and Santa Clara Counties. Most CVP water use in this region is for
municipal and iudiIJstrial (“M&!") purposes and the CVP water supply is a smg]l but important
share of all water 1%.(36 in the region. The west San Joaquin Valley portion is highly agricultural,
There are no large p1t1es or industries in the region to provlde an alternative €CONomic base Most
water use is for agl;nculture although smaller amounts of water are used for M&I purposes and
wildlife reﬁ.lges and the CVP provides a large share of all water use in the region. Depending on
water supply condltmns about 800,000 acres are partially or solely irrigated with CVP water.

Accordmg to the studies, in the service area of the Authority’s member agencles, CVP

M&I contract supl,)hes are associated with about $16.5 billion of personal income, involving

around 481,000 pe!irsons living in the service area, about 324,000 full-time and part-time jobs.

i A copy of the CYP -OCAP can be found at www,usbr.gov/mp/cvo/ocap_page.himl,

10 Regulation of t]'Je CVP reallocated approximately 1.2 million acre-feet from Authority member
agencies water suj ply for agnculture and municipal and industrial uses to the environment:
800,000 acre-feet pursuant to section 3406(b)(2) of the CVPIA and approximately 400,000 acre-
feet for wildlife ref ges,
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CVP agnculturalf::ontract supplies are associated with about $2.69 billion in total on-farm and.
indirect cconorm}: value Of that amount, total annual on-farm and indirect wages and salaries
total approxlmately $525 million, and involve around 37,465 persons employed through on-farm
and indirect emplc yment. Although the M&I water supplies appear to be associated with much
more income and employment than the agricultural water supplies, the dependency of economic

activity on CVP M&I water is not as strong as the dependency of agricultural economic activity

on CVP agricultural supplies.. For example, in 1999, approximately 70 percent of the agricultural

v supply in the Authbdty’é service area came from CVP contracts. When CVP supplies are shori,

CVP M&I users ate willing and able to pay for substitute supplies. The willingness and ability of
apricultural users !f!o pay for substitute supplies, which consist primarily of groundwater or water
purchased througlil short-term transfers, is substantially less. Therefore, in periods of shoriage,
more of the associatgd agricultural economic activity will actually Be lost than would be for the
M&I activity.'! i -

1
1

C. Indreased Human Pojggl_aﬁou Levels

The dem:.fmd fcrl water, including water developéd within the San Francisco
Bay/Sncramento-Sian Joaquin Delta Estuary, has increéséd and is expected to continue to increase
significantly due to increased population levels. The United States Census Bureau reported |
California’s populLtlon in 1990 at 29,760,021,'% and estimated California’s population to bej’

31,589,000 in 199;5 and to have increased to 34,441,000 by the end of this year.”® The United

i

11 A more detaﬂ!:d analysis of economic “activity associated with WBSt-SIdC water supply is
attached hereto as Exhlbl,t 1. Exhibit 1 is a copy of the October 2003 draft West Side Integrated
Resources Management Plan. Although that document is in draft form, as is the information
presented in this Section, the document is attached and the section is included because they
provide informatidn of the types and levels of contribution made by the Authority’s member
agencies. More recent data, not yet available for presentation, indicates that the value provided
by the Authority member agencies is equal to or greater then that presented herein. Indeed, more
recent data, albeif limited o farm gate value of crops, is attached hereto as Exhibit 2. Thase data
are representative. | They do not include information from ail of the Authority’s member agencies
and excludes information on cattle, sheep, aviary, dairy and specialty crops.

2 See www.census.gov/prod/cen1990/cpi/cp-1.html (providing 1990 Census of Population
General Populatlon Characteristics (CP-1) -- California (CP-1-6), Section 3, Table 1).

1B See www, census gov/population/projections/state/stpjpop.txt (prowdmg projections of the total |
population of states 1995 to 2025).
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Qiu projects California’s populatlon to reach more than 41,000,000 within the

D. Delta Crogs Channel Gates Closure, Delta Outflow and Exports

1, Summary of Issues

The Revised Notice presented the issues as follows:

E
Is new mfonnatmn available regardmg the effects of operation of the Delta. Cross -
channel gates?.

1

" Should the SWRCB amend the Delta cross channel gates closure objective in the

water qualify objectives for fish and wildlife beneficial uses (Table 3 of the 1995
Plan)? How should the objective be modified and what are the scientific and legal
arguments. 1h support of and against such modifications?

Should the EWR.CB amend the Delta Outﬂow Objective in the Water Quality
Objectives for Fish and Wildlife Beneficial Uses (Table 3 of the 1995 Plan) by
adding flexibility to the value of the objective or by modifying footnote 14 to
allow altomhtwe methods to meet the objective? How should the value or footmote
14 be modified and what are the scientific and legal arguments in support of and
against suo]# modifications? _

Should thﬁ‘f SWRCB amend the export hrmts objective in the water quahty
objectives for fish and wildlife beneficial uses (Table 3 of the 1995 Plan)? How
should the jobjectives be modified and what are the scientific and legal arguments
in support of and against modlﬁcahon?

Should the! SWRCB modify: (1) footnote 23 to increase the flexibility in selecting
the aoooummg standard to follow when determining export/import ratio, (2) the
manner inl which in-Delta releases are accounted for by the export/lmport
accounting standard, and (3) the export limits contained in footnote 227 How
should the footnotes or accounting procedures be modified and what are the

scientific and legal arguments in support of and against such modification?

'

'1

. New Science Shows That At Times, Megting the Delta Cross Channol Gate
Closure, Delta Outflow and/or Export and Possible Rio Vista Objectives Is
Not Necessary to Provide The Level Of Protection The Objectives Were
Developed To Provide

As noted al:gove, in the ten years since the Water Board adopted the 1995 WQCP Federal,

State and local mt%rasts have invested millions of dollars and thousands of hours studying the

Delta and in partic\xlar the impacts of changes in Cross-Channel Gate operations, outflow, and

exports on fish am1 wildlife, Those investments generated mgmﬁoant amounts of data; data that

show et times the (1bj ectives do not provide the level of protection they were thought in 1995, and

4" See www.census. gov/population/proj ecuons/state/stpjpop txt (providing pro;octions of the total
population of state$, 1995 to 2025),
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that to provide there could be a level of under-compliance for the outflow, export and possibly
Rio Vista obj ectwc’:s without s1gmﬁcant impact to the level of protectlcm for ﬁsh and wildlife but
with a significant Savmgs of water that would be avaﬂable for beneficial uses,

a. - New Understanding of Outflow (X2) _ ‘
In 1995, XT was thought of as a “habitat indictor.” The principhl, if not sole, basis for that

~ thought were relatibnships between X2 and phytoplankton, neomysis, crangon shrimp, mollusses,

striped bass (survival), starry flounder, longfin smelt and striped bass (abundance — commonly
referred to as the 3 species). It was thought that (1) “the ability of X2 ;co act as a surrogate for
the effects of net?l()zelta outflow and the hyd:odynamlc variables” was refuted in the statistical
mgmﬂcance of the relationships between X2 and the orgamsms listed previously and (2) the wide
variety of trophmig levels involved. (See Managing Freshwater Discharge to the San Francisco
Bay-Delta Estuarjl" The Scientiﬁc Basis for an Estuarine Standard, a copy of which is attached as.
Exhﬂnt 3, at B-6) Since 1995, new information has caused a change in the scientific

community’s thoughts ‘The principal changes are the following:

. The abundance-X2 relatlonshlps have been updated to raﬂect the mﬂuence
of the invasive Asian clam,
. Tw addmonal species have been. found to have gbundance-X2

relationships, splittail and American shad.

. Amllyses of these relationships have. been carried out to assess how
sensifive changes in abundance are fo changes in Delta outflow, analyses that
reveal that when outflows are relatively high, very large changes in outflow (100s
KAF) are algsocmted with very small changes (less than 5%) in abundance.

. Thjre is now a general recognition that the abundance-X2 relationships for
two of theladult species, American Shad and Splittail, are actually relationships
between abundance and inflow- and are probably related to the area of flooded
vegetation] This distinction is important because exports affect outflow and X2,
but not inflow, at least not directly. For the remaining relahonshlps between
species abundance and X2, only three pertain to adult species, none of which are

- listed species. The others apply to lower life stages. For those, there is mo
relationship between abundance of these lower life stages (or larval survival in the
case of stnped bass) and adult abundance.

. % - b, The View of Other Stakeholders Regarding X2

TBI a:gues} that the scientific basis for the February - June Delta outflow objective is

strong and statisticf:ally significent, and thiat any further reductions in outflow would adversely
796408.1 ’ -18-
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impact estuarine h_llbitat and aquatic brganismé. (BAY - EXH - 04. See also BAY - EXH - 05.)
The Authority Qé}_i;s not dispute that the scientific basis for the February - June Delta outflow
objective conﬁlti'ﬁés to be strong and statistically significant. The objection by the Authority fo
TBI’s position is |];ha’c it is misleading and fails to appreciate the limited water resource of the
State of Califomia!

TBI's posi‘rion is misleading because it ignores the cﬁangcs in understanding outlined
above, and fails to% appreciate that the aquatic organisms that are protected by outflow are either
for adult species, ;fimne of which is listed as threatened or endangered (longfin smelt, crangon
shrimp, and starryl flounder), or are for earlier life stages, none of whicﬁ are correlated with
abundance of the corresponding adults (i.e., larval survival of striped bass). TBI also fails to
appreciate the limi,{ed nature of water résources of California, bécause it opposes flexibility of the
outflow ob_]ectlve; Flemblhty during the February—!une period would allow for a relatively minor
change in outﬂoﬁ?‘ when the impacts of a change to the aquatic organisms protected by outflow |
would be relahvelji; small, while the potential benefit from the use of the “saved” water would be
great.® | || |

As to the gleneral estuarine habitat and aquatic organism argument, if changes in outflow
caused impacts to the general ecosystem, those impacts should be manifested as changes in |

},
abundance of species near the top of the food cham, namely, the X2 species. Therefore, the

i

~ abundance-X2 reldtionships are evidence (the only evidence) that 6hanges in outflow “impact

estuarine habitat @d'aquatic organisms.” | However, these relationships also indicate that at
higher outflows, tlgese “impacts” are small and are associated with a large water cost. -

The Caﬁfq}i‘Ma Department of Fisﬁ & Game (“DFG™) make an argument similar to TBI's,
stating that the c}ilijt‘ﬂow ob_jecﬁwfe continues to serve to ensure the broad ecological benefiis |

associated with ro‘t#ust outflow levels, (DFG - EXH - 03. See also DFG - EXH - 04.) Again, the
! .

15 For example, els explained in more detail below, when Delta outflow is at 29,000 cfs, the
amount of water that places X2 at Roe Island, a reduction in outflow that would cause a 4, 5%
reduction in longfin smelt abundance would allow 360,000 acre-feet of water fo remain in
storage. The reduction in abundance would be less for other adult species with an abundance-X2
relationship. |
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Authority does neit dispute that at times, the outflow objective benefit the ecosystem where the
Authority takes iséue is with DEG’s blenket unsupported statement of generel benefits. Iﬁdeed,
one might assert that “broad ecological beneﬁts occur, but without evidence, one might equally
assert that “broad }ecologlcal beneﬁts” do not occur. The adult sbundence-X2 relationships for
three unlisted spemes are the only evidence of “broad ecological benefits.” Again, these
relationships indie}ite that at higher outflows, these “broad ecological benefits” are small and are
associated with a I{Jt of water. DFG is therefore arguing to spend a Iot to gain only a little. ‘
Fmally, the‘USEPA states that the existing outflow objective has been reinforced by data

gathered since the }995 WQCP was adopted. (EPA - EXH - 02. See also EPA EXH - 03.) The

Authority reco gnlzes that the objective has been “reinforced,” in the sense that the relatlonshlps

are still statlsi:lcadl;r significant after eons:dermg tecent data. However, as noted above, there is|
general acceptanc'e that two of the five adult abunda.nce-XZ relationships are actually not |-
relationships w1th X2 but, rather; with Delta 1nﬂ0w and that all but three of the abundance-X2
relationships are actua]ly with ebundance or survival of early life stages of specles whose adult
abundance is not con‘elated with abundance or survival of early life stages and therefore, not with

outflow either. - |
boe New Understanding of Exports
Conmderab‘}e new information is now available on the effects of exports on the abundance

of important fish sf;ecies, in particular on salmon and delta smelt. This information falls into two

categories: i

. Info‘rmatmn showing that effects on abundance are small or nonexlstent
(in the statxstlcal sense—i.e., showing no statlstlcally significant relationship
‘between exports and abundance)

. Infonnatlon providing a plausible explanation for why effects on .
gbundance are small or nonexistent, -
-
; (1)  Information Regarding The Small or Non-Existent Effects
of CVP and SWP Exports On Abundance Of Salmon

Over the years, hundreds of experiments have been carried out to see what happens to
small salmon as thie:,r move through the Delta, Generally, those experiments involved thousands

of salmon, which Were grown in hatcheries, and in which small coded wires were inserted in each
7964081 . j . -20-
]

!
|




Lh

-1 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

of them. In eachéexperiment,'groups of these “codéd wire tégged“ salmon were released just
upstream of or m: the Delta. Some of these fish were salvaged at the CVP and SWP export
pumping plants inl\the Delta,'® and trucked downstream and released back into the Delta, Others
were captured in riets. jﬁst downstream of the Delta. The experiments allow for the development
of relationships b ltween the uumb.er of salvaged fish to (1) the number of fish that were at the
CVP and SWP ex.ﬂort pumping plants and (2) the number of fish that died at or were “exported”
by the CVP and SWP

Speclﬁcally, based on data developed for each group of coded wire tagged salmon, an
estimate can be ml}de of the number of that group that died at the CVP and SWP export pumps.
This is referred to Ls “direct mortality,” that is, the mortality directly attributed to CVP and SWP
export pumping. ]Iaecause the number of released fish for each group is known, ihe percentage
dying at the CVP and SWP pumps can be estimated. This analyms demonstrates that although
direct mortality at ﬂne CVP and SWP pumps may appear large in absolute numbers of fish, when
gll the data from c?ded wire tagged experiments over the years are cqnmdercd, d]_IECt mortality is
typically less than § % of the total population. (See Exhibit 4 attached hereto,) In other words, the
data show that, on} a population level basis, direct mortality is 'typically very small. That is the
case for both Sacramento River salmon and San Joaquin River salmon when there is a barner at
the head of Old R1ver

Another kmd of mortality has also been attnbuted to CVP and SWP export pumping, It is
called “indirect mc{rtahty'” This is the mortality that occurs outside of the CVP and SWP export
facilities, but is DD%leﬂlBleSS atiributed to CVP and SWP exports or other water project operations

in the Delta. Indir;ect mortality can be estimated from the same coded wire tagged experiments

- mentioned above. ;Most of these experiments also involve the fish caught in nets just downstream
|

of the Delta, to se;i: how many fish survived passage through thg Delta and how many did not,

6 Salvaged fish ax{e ones that were diverted by screens 1nto holdlng (salvage) tanks,

7 There are cases when dlrect mortality is not insignificantly small, Those cases are rare and

unpredictable, and iexports should be managed to prevent them when they occur. Tools currently
“exist putside of the 1995 WQCP are available to address those circumstances. ,
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Fach such experiment is actually measuring the combined effect of direct and indirect mortality,
a]ong with mortality caused by all other factors, such as predation and toxic contamination. Also

each experiment vlvas done under different condxtlons of exports, river flow, water temperature,

‘ete. So, it should ibe possxble to analyze results from many of these experiments and see which

' factors (especiallinVP and SWP exports) were affecting salmon survival through the Delta. In
l

fact, that analysis has been done.

Pat Brandeis of USFWS organized a number of the experiments mentioned above info 81
pairs of re]eases,/ each pair consisting of an upstream and a downstream release,’® and each
release cons1stmg of 40,000 to 120,000 hatchery—grown coded wire tagged smolts, Use of pairs
allows for normalilzmg of results with respect to several confpundmg factors such as tides, gear,

Professor Iien Newman, University of Idaho, analyzed these pairs of releases to see if he
coﬁld identify thea;factors affecting survival through the Delta. See Modeling Paired Release-

Recovery Data 111; the Presence of Survival and Capture Heterogeneity with Application to

Marked Juvenile S'almon January 16, 2003, Ken B, Newman, attached as Exhibit 5.) Newman

found that water temperature had a strong effect, and concluded that the effect of exports was
guestionable, Th? Authority sent Newman’s analysis to Dr Bryan Manly, one of the world'
preemment ecologwal statisticians. Dr. Manly confirmed that CVP and SWP export eﬂ'ects were

questionable. Speclﬁcally, Manly said: . . . I suggest that a reasonable point of view at this point

is that the estimatc‘}s of [Delta Cross Channel Gate] and [CVP and SWP] export effects availeble

so far are questioﬂable and the data need more study.” Incidentally, when the Authority sent
Brandes’ data, prt#sented to the Water Board in this periodic review on Cross Channel Gate

closure effects-on ";pr\uval to Manly, Manly also concluded that those effects were quesnonable

- (See, €.g., Review pf Papers Pertaining to Salmon Survival in Relationship to the Closing of the

Delta Cross Channél Gates and Export Pumping, attached as Exhibit 6.)

Biologist Stzeve; Cramer, working on the winter run population model for California Urban

: . . :
¥ Some of the downstream releases were paired with more than one upstream release, so there
were less that 162 releases.
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Water Age{cfiéé/l-“CUWA“) in cooperation with the fish ageneies and others, used Newman's
analysis to estimal‘;e effects.!”” The CUWA winter run model uses Newmen’s analysis, despite its
q_uestionable nattlre, because it is the only model available to account for Delta eff_ects.'
Nevertheless, pre]é'minary results from the winter run model showed that Delta factors (including
CVP and SWP eltports) had a very small effect on adult populaﬁons_ (about 1%). Dr. Wim |- |
Kimnlerer, the élALFED Enviroﬁmental Water Account Science Advisor, presented an
independent anal}lsis_of factors affecting winter run poinulatiuns to the Water Board in this
periodic review earlier this year, His analysie i consisteni with the results from the CUWA
model. l . |

In snmmary, when 1t concerns CVP and SWP exports, desplte years of data and
expéeriments mvollvmg hundreds of thousands of fish, data show that the effects of the CVP and
SWP export pumps are very small and questionable.

. .f : (2)  Information Prowdmg A Plau51ble Explanatlon For Why
B Effects Of CVP And SWP Exports On Abundance Of
Salmon Are Small Or Nonexistent

CVP and ?WP exports havc long been a focus of investigations concerning salmon. - How
can this be, that the many years of data show that both direct and indirect effects of CVP and
SWP exports on salmon survival through the Delta are very small and quesmonable“’ The answer |
can be found in thO kinds of data. The first kind is the data showmg the number of outm1grants |
caught in traps upstream of the Delta the salvage data at the CVP and SWP pumps, and the catch
of smolts at Chlpp])S Island, at the western boundary of the Delta. (See Exhibit 7, attached hereto.)

These counts of salmon at different locations show when they move past different locations and, |

taken together m?lcate two important thmgs

. There is typically a period of weeks between the time the peak migration
enters the Delta and the time it leaves the Delta.

. Thb peak mlgrahon out of the Delta tends to coincide with the peak in
salvage at the export purnps, .

¥ The data that formed that basis for Newman s analyses were for fall run salmon. Smolts of )
this race are smaller when they enter the Delta than smolts of the other races, and should thus be
more vulnerable t6 export effects than other races. Therefore, Cramer’s use of Newman’s model
for winter run is efivironmentally conservative.
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In other words, sallmon enter the Delta and are capable of hanging out there for weeks, When‘ |
they start to nngrakt)e, some of them (typlcally, very few, relatively speaking, as discussed above)
show up at the CYP and SWP export pumps. The idea advanced by some that salmon smolts are
“drawn to the pu;%nps” where they do not want to go, is preposterous on the face of it: If small
salmon are “draw%n to the purnps” from all over the Delta, there would be no fish in any of the
20
This brings us to the second kind of data, the Iesﬁlts of recent experiments on smolts
passing the Delta Cross Channel and Georgiana Slough. These smolis had small radio
fransmitters insert?d in them. Boats wi’rh_ receivers tracked their signals. These data show salmon
migrating down tﬂie Sacramento River. They anVE more fnr less with the tides, sort of a three-
steps—downstream—f}hﬂo -steps-upstream prugreséion with eachl ebb-flood cycle. Ihey are moving |-
toward salt water })ecause they are physmloglcally compelled to do so.. They appear to be quite
cfficient at it. However, if they pass the Cross Chammel on the flood tide with the gates open, |
almost aIl of theni are swept into the Cross Channel becanse that is where all the water 1s going,
If they pass on the ebb, almost all of them move on down the Sacramento River.

In other words, salmon can be swept off the main stem rivers into side channels by tidal

|
_ sweeping flows 1fg’they happen to reach a junction at the “wrong” tidal phase, Once swept off the |

main stem, they clﬁn be further diverted into other side chanﬁels. Once off the main stem rivers,
their progression tio the ocean takes longer. Tﬁey are more susceptible tb predation and other ﬁfe-_ '
threatening events | . .

So, for salmon migraﬁng through the Delta, whicﬁ is tidal throughout, it is a roll of the

dice, so to speak, at every junction. The more junctions there are, the higher the chance of getting

swept off the mair} stem. There are a lot more junctions to be unlucky at for San Joaquin salmon
than for Sacramen:to salmon. Maybe that is one reason why survival for San Joaquin smolls is

lower than for Sacramento smolts,

20 If the pumping|by the CVP and SWP could draw fish, then certainly outflow of a river, which
18 many times gredter in magnitude than the rate of CVP and SWP pumping, would certainly have
at least the same effect. QOutflow would “flush” all fish downstream into the ocean leaving no fish
in any stream or river.
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Note ﬂla};ﬁ*;nicﬁlts are not susceptible to these tidal sweeping flows at junctions if they are
not migrating, "‘A’kéiﬁ, if they are migrating, some of them will be very unlucky and eventually
swept into the southeastern Delta, close enough to the CVP and SWP export pumps that they will-
be “drawn to the pumps.” That is coﬁsistent with the data showing that peak migration out of the
Delta tends to coincide with peak salvage at the CVP and SWP export pumps.

Finally, !lzéc percentage of salmon, albeit small, that shows up at the pumps, is not
predictable. Sumf%.times it is 0%, sometimes 0.5%, occasionally higher than 1%. Currently, as far
as the Authority gan tell, it appears to be random. That randomness is also consistent with the
idea that reachjngi the CVP and SWP export pumps is the result of being “uniucky” at a series of
junctions. \ '

It appegré t)hat tidal sweeping at junctions is a primary, albeit indirect, cause of mortality

, / , :
for outmigrating smolts. If CVP and SWP exports are to affect that survival, exports must affect

 tidal sweeping flows. However, tida] sweeping flows are large, and the junctions tend to be some

distance from thk CVP and SWP export pumps. For most junctions, exports have very small
effects on tidal sweeping flows. This would explain why the coded wire tagged data show small
or nonexistent an? uncertain effects of CVP and SWP exports on smolt survival. CVP and SWP

exports may be irxilipoz‘tant to net, tidally averaged, flows, but not to the much larger tidal sweeping

flows that exist throughout most of the Delta and are critical in determining_whaﬂlef smolts are

diverted off the mbin stem river migration paths to the ocean.

(3) Information Regarding the Small Or Non-Existent Effects of
| CVP and SWP Exports On Abundance Of Delta Smelt :

There is no correlation between the fall midwater traw] (F MWT) index of sub-adult smelt
abundance (the “official” index) and the summer townet (STN) ebundance index. (See Exhibit &,
attached hereto.)®' Entrainment of both adult and larval/juvenile (hereinafter referred to as

“juverile”) occurs! prior to the STN index. There is no correlation between any measure of adult

3 There actually is a comelation if you include all years® data, but those ysars cover some

radically differen} ecological conditions, so the correlation is likely the result of common factors
affecting both the STN and FMWT, rather than the STN affecting the FMWT. There is no

~ correlation for the “post-decline” period, after 1280,
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or juvenile entralmnent and the STN index. (See Exhibits 9, 10, 11 and 12, attached hereto.)
Therefore, the(re edn be 1o correlation between entrainment and the FMWT index, and there is
not. - E

_ There is, l‘ImWeVer, a correlation between the BTN index and the previous FMWT index,
See Exhibit 13, iattached hereto, that is, between the abundance of _]uvemle offspnng and
abundance of thelr parents. This means that the STN is good enough data to show a correlation,
over several life lstages and one generation, between the STN and previous FMWT (juvenile
offspring to pare}iats) If eo it ought to be good enough to show a correlation between the
subsequent FMV&;T and STN (subsequent adults to juveniles) if one ex1sted It does not show a
correation. Thls analysis suggests tbat within the year that effects occur it is important to the
eﬁfect upon the oyera].l population.

i 4) Information Providing A Plausible Explanation For Why
3 : Entrainment Is Not Correlated With Abundance

I-Iovu 18 tLis possible, that entrainment of adults and juveniles is not correlated with
subsequent abundance and that even Juvemle abundance in the summer does not comrelate with
sub-adult abundance inthe fal1? Dr. Bill Bennett first suggested the answer. (See 2005 CALFED
Delta Smelt Whl_‘fe Paper prepared by Dr. Bill Bennett.) Bennett analyzed a number of smelt

from 1999 and found that many were starving in the late summer. Smelt primariiy eat two

zooplankton Eur}temora (either native or, maybe, introduced decades ago) and Pseudodiaptomus

(introduced in 1986) ‘

Keying on Bennett’s findings, the Authority analyzed the co-occurrence of delta smelt
with both of these zooplankton in July for the last 20 years. The Authority found a highly
siglﬁﬁcant corre]Ttiou between this July_co-oceurrence and the subsequent FMWT index. (See
Exhibit 14, attach:ed hereto.) The primary area of ce-occufrence was the lower Sacramento River
and, in somelyefi_x‘rs, nearby areas. (See Exhibit 15, .attached hereto.) That is, if you have
relatively high snéelt abundance and a high density of food in the same place (lower. Sacramento

River or nearby) in the late summer, the subsequent FMWT index of abundance will probably be

|
high, If you have few smelt or, more likely, low food density, or both, the FMWT abundance
T96408.1 ! ) 6




foy

O 8~ v th b W N

: [\ ba () ot —t — — sk -t —t ot — o

index will prob';{)gly be low.

There iS'-J:IO correlation between Pseudodiaptomus density and lower Sacramento River
flow in July. (S.l?.e Exhibit ‘16, attached hereto.) A correlation with flow would suggest some
rélationship with exports, but no such comrelation exists. However, there is a strong downward

trend in Pseudod.i!aptomus density in the lower Sacramento River with time, approaching zero last
: , :

“year, (See Exhib;its 17, 18 and 19, attached hereto.) It appears that Pseudodiaptomus density in

the lower Saqfan:éento River and nearby areas in the late summer is the primary determinant of
delta smelt abuncilance m the fall. ¥ so, and if there is no relationship with river flow, the only
i#ay exports cou‘ild be affecting the FMWT is by entraining (or otherwise affecting) smelt or
Pseudodiaptomusﬁl.&xat would otherwise have fouﬁd their way to the lower Sacramento River in
ﬂle late summer. }I

Maybe this happens in sofne YEars, say, j;(ears when spring Delta outflow is low and higher
fractions of s_mel%: are near the CVP and SWP export pumps. It clearly does not happen in all
years, However, f,evcn in drier years, it is not clear that the smelt that otherwise would have been
entrained would 'gﬂnave migrated doﬁnskeam and significantly contributed to the abundance of
srﬁelt in the lower Sacramento River or nearby in the late summer. Thls would explain the lack of
correlation bet(vetian the FMWT and entrainment described above. Maybe there is an effect, but it |

is likely to occurionly in years with dry springs, and it may be small even in those years. This
i

means that smelt énh‘amment should be managed in some years. In other years, it means little.

The Method For Analyzing The Data

l

I {1) + Understanding Effects Of Changes In Operatmns on
Estuarine Species (Generally)

i

Three SpE}ClBS show a relationship between adult abundance and the springtime average
X2 (the distance.%ﬁ'om the Golden Gate of the location of the 2 ppt salinity): crangon shrimp,
starry flounder (a!ge 1), and longfin smelt. The location of X2 is controlled primarily by Delta
outflow, so these ispecies also show a relationship with Delta outflow, Two more species, splittail
and American ékimd, show a relationship between adult abundance and X2, but Bay-Delta

scientists now believe that this is actually a reflection of a relationship with Delta inflow, not
796408.1 ' 27-
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pecies show a relationship between early life stage abundance or survival and

outflow. Other
X2, but none of d’lBSG early life stage measures of abundance or survival are correlated with adult
abundance of tho{se species.

All of thgse relationships are of the form: LOG(abundance) = a + bLOG({outflow or
inﬂow).l The relafg:ionship between X2 and outﬂ_ow is of the form:'- X2=m+ nLCG{outﬂow).
Therefore, for cra;ngon shrimp, starry flounder (age 1), or longfin smelt, a graph of abundance vs.
LOG(outflow) _orzabundance vs. X2 shows & relationship that is roughly a straight line. Similarly,
for splittail and American shad, a graph of abundance vs. LOG(inflow) shows a roughly straight
line relationship..'x

. These relationships can be used to estimate the change in abundance for any given change | -
in outflow (or X2) or inflow. For example, consider longfin smelt. Its relationship with outflow

i
K

is as follows:
Longfin smelt abundance = 0,0015*(Jan-Jun avg, outflow)*1.31% _

This relationshif is simply the LOG(abundance) = a + bLOG(outflow) equation, solved for

abundance. Co?sider a change in outflow, say, one produced by flexing the X2 objective. If

initial outflow 1s “04,” final outflow is “Of” initial abundance is “Ai,” and final abundance is

“Af” the followi:'pg equation can be established A = 0.0015%¥0"1.31. Also, the percentage change

in abundance is .'s;;ilnple 100% times the change in abundance divided by the initial abundance or |
100%*( Af.- Ai)/{’ Ai. Substituting the initial and ﬁnél conditions into this equation yields the
following equatici'ﬁ for estimating the percentage change in abundancc for any given change in
average J anuary—.'éune Delta outflow:

}i % change in abundance = 100%*(0f/01)“1 31-1
As an example consider a change in average J anuary—June Delta outflow from 29,000 cfs
to 28,000 cfs. 'Plhxs amounts to about 360,000 acre-feet of water (1,000 cfs * 181 days * 1. 98
AF/cfsday). Thq change in longfin smelt abundance assomatcd with this outflow change would

be a decrease qf about 4%. This example demonstrates that population level changes in

2 Outflow is in xi:ubic feet per second (cfs) and the “~ symbol indicates a pbwér.
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abundance of the three “X2 species” resulting from changes in Delta outflow can be estimated

and that, at hlgher outflows, the changes can be relatively small, but the water savings

, !
significantly large Similar estimates could be made for sphttall and Amencan shad population

effects from changes in Delta inflow.

: ‘ (2) Understanchng Effects Of Changes In Opera‘aons On The
- " Delta Smelt (Specifically)
|

L
Recall that no statistically significant relationships have been found between entrainment

. of adult or larva\i]/juvenﬂe (hereinafier referred to as “juvenile®) delta smelt and subsequent

.abundance. The/ reason for the lack of.rel-atiouships is described above and relates to the

i
'

dominance ‘of delta smelt and prey co-occurrence in the late summer in controlling future

<t
i

abundance, ' _

HUWGVEI‘E delta smelt are listed as a threatened species under both the stat-e' and federal |
Endangered Spei:cies Acts, and, for this reason, their take (entrainment) must be managed even
though the popul;ation level effects of this management may be_insigrﬁﬁcant.' The attached figure
silows the lack c-Ef relationship between juvenile smelt abundance (the summer townet abundance
index) or sub-ad‘lLllt abupdance (the fall midwater trawl index) and relative salvage of adult delta
smelt. Relativeisalifage is adult salvage (a measure of ‘entrajnment) divided by the prévious
year’s FMWT in;rglex (a measure of the total nux?lbeij of adults, of which some were Salvaged).

It is possilible that a relationship bétweeﬂ adult enfrainment and suBsequent abundance
exists, but the mt%asure of adult enfrainment (salv&ge/previous FMWT) is too poor an estimate of
entrainment to re;fveal the relaﬁoﬁship. The Authority offers two comments in this regard: First,
the Authority noties that adult salvage/previous FMWT is the measure of adult entrainment used

in the Delta Srilelt Risk Assessment Matrix, the basis for export curtailments to managé

: entrainment Saoond the Authority notes that the importance of delta smelt and prey co-

occurrence in the late summer is consistent with the lack of relationship between relative aduit
salvage and subs;:quent abundance.
_ i _ <
Juvenile éntrainment cannot be measured by salvage.. Delta smelt are not counted at the

CVP and SWP e::;{port facilities until they reach 20 mm in length. Entrainment of smaller smelt is |
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not measured f'}The Authority developed a method for estimating the percentage of juvenile smelt
entrained at t‘he CVP and SWP export pumps. The Authority used the results of 20 mm surveys
(from 1995 thredgh 2004) to estimate the distribution of smelt (i.e., the fraction of delta smelt at
each sampled stetlon throughout the estuary), and the Authority used DWR’s Particle Tracking
Model to estimaifte the chance of being entrained from each station during the approximate two

weeks between 20 mm surveys.® The product of the fraction of smelt at a statiori and the chance
of being entraine!d from that station by the time of the next survey, summed over all stations, is an
estimate of the ﬁ‘,?actidn of the hatched population entrained from that sdrvey to the next. (See [EP
Newsletter, Surdmer 2004.) | _

Spawmflg of delta smelt is largely dependent on water temperature, Souza reports that
epaang begme when water temperatures rise to about 12 degrees C, Hatching occurs about 12
days later Eggs are attached to underwater plants and other substrate and cannot be sampled or
entrained. Di erent parts of the Delta warm up at d1ffereut times, Generally, the southeastern
Delta warms !:.p| early. Therefore, even though most smelt may spawn elsewhere, the progeny of _

_ ! :
smelt that spawf?ed near the CVP and SWP export pumps may, in fact, show up first in the 20 mm

surveys, leadiné to the incorrect conclusion that most of the population was near the export

pumps and susceptlble to entrainment.

. The Authonty estimated the fracl:lon of smelt that had spawned by the time of each
survey. “The Authonty coriected the fraction of the hatched population entrained by the
temperamr&ba_sLd estimates of the fraction hatched by the dme of each su'ﬁfey. Rep.eating this
preeess for all }_eight surveys each’ year produces an estimate of the total annual juvenile |

s /
entramrnent 1

The Authonty then attempted to find a relationship between these estimates of annual

I
juvenile entrainment and subsequent abundance The Authority tried to correlate subsequent

gbundance (S'I‘N and FMWT indices) with pereentage juvenile entrainment. The Authonty also

2 For purposes of its method for estimating the percentage of Juvemle smelt entremment the
Authority accepted the general presumption that Delta smelt are thought to behave as neutrally
buoyant particles. For larger smelt that can migrate, the assumption of neutral buoyancy would|
tend to overestlmate entrainment. '
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tried to correiate percentage Juvemle entrainment with the residuals of the STN versus previous

LR

FMWT eorrelatmn and with these residuals and the relative adult salvage estimates, The

.Authenty found no relationship between percentage juvenile entramment and subsequent delta

smelt abundance

Nevertheless, the Authority cannot rule out the possibility that juvenile entrainment may
affect subsequet!lt abundance in years when twa conditions occur: (1) when juvenile entrainment
was high, or (25: when smelt that were entrained would otherwise have constituted a significant
fraction of the p'iepulatiun in: the lower Sacramento River and nearby in the late summer. Whether
this 18 o::,m.n‘rin,t_a,j or not, the Authority would not expect a telationship for all ten years’ data
between percentage Juvemle enirainment and subsequent abundance.

Note a]se that if percentage juvenile entrainment significantly affects subsequent FMWT
abundance, it 1m{ould be because the product of the percentage entrainment and the fraction of
entrained smelt' that otherwise would have reached the lower Sacramento River in the late
summer is significant. It could be that both are occurring but neither is high enough to be

significant. The data relating subsequent FMWT and percentage juvenile entrainment (See

previous exhibits) suggest that-if percentage juvenile entrainment is less than about 20%,

subsequent hlgh FMWT indices are not ruled out. Nor are they guaranteed.

. The Autihonty found an excellent, general (i.e., over all 20 mm surveys each year)
relationship bettween the percentage of juvenile entrainment (hatched and unhatched) in the
southeastem Delta and the average Delta outflow from mid-March to mld-Apnl (See Exhibit 20,
attached hereto ) The Authority also found a general relatmnshlp between the annual percentage
juvenile entramgnent and the product of the percentage in the southeaster Delta and the average
export rate in A}i)l'ﬂ and May. (See Exhibit 21, attached hefeto.) These two relaﬁonst:jps can be
used to estimates a target export rate in Aprﬂ and May given the average mid-March to mid-April
Delta outflow a:!ld a target annual percentage juvenile entrainment. The attached table, Exhibit
22, shows the target export rate for April and May related to the Delta outflow and target
percentage juvegnile entrairiment. As described above, the “default” target percentage juvenile

)
entrainment sholrfd probably be 20%. As can be seen from the table, this would produce target
796408.1 31-
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 export rates conmderably higher than those cccurring in the recent past. Recall, as described

above there is no,general relationship between percentage Juvemle entrainment and subsequent
abundance. !
i

(3) Understanding Effects Of Changes In Operations On

= Salmon

As deer'ibod in the Authority’s “Memorandum Supplementing Information And
P;oviding Addi#iona] Comments On The Delta Cross Channel Gates Operations and Salmon

Protection Objécﬁve evaluations are either available or may be performed that correlate

environmental éﬂects (e.g., change smolt survival through the Delta) to a given change in
operation (e.g., ‘-ncreasmg export rate); correlations that can and should be used to evaluate the
efﬁcacy of each action undertaken through comparativo estimates of population level effects of
the existing cour’se of action versus a proposed change in the dction. | |

For example, existing data can'be used to answer the quostioo: how much does the

' population of smolts reaching Chipps Island change for 2 given change in operation In layman’s

terms, the answr.l.r to that question amounts to estimating the effect with and without the action,

and oompanng the difference. In algebrmc terms, the answer to that question amounts to taking

!
the partial first derivative of the correlation equation relating the desired effect to the action.
i ’ .
Applying these algebraic terms, assuming there is a statistically significant relationship

between smolt survival and export rate, it is possible to estimate the surviiral for any éxpoi't .
A . | . ‘
curtailment using the following formula:

B (N¥S2 - N*S1)/N*S1

F= Fractlonal Change in the population surviving to Chipps Island
N= Numbcr of smolts

E1 = Initial gxport rate

E2 = Ratg after the curtailment

51 = Survival of smolts through the Delta for export rate E1

S2= Survwal of smolts through the Delta for export rate E2.

In other words, 1f N smolts enter the Delta, then N*S1 of them will survive with exports at E1,

and N*S2 of thcrn will survive with exports at E2. The fractional change in the population

surviving to Ch}pps Island will be the difference in the population divided by the original
796408.1 I 32—
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population. Not‘e that when the formula is applied, the number of smolts (N) cancels out, leaving

the fractional change in population as (82-81)/S1. Therefore, it is not necessary to know the

population s;ze to estimate the fractional change in pupulatlon for a given change in actlon This
posmon is not helld by the Authority alone.

Dr. anuperer recognizes that fractional change in population of the affected life étage is
the currency by!‘ which actions can be compared, provided that populations of successive life
stages are propqirh'onal to each other. (WK-EXH-01.) Indeed, as discussed preﬁous]y by the
Authority, Dr. Iﬁi'.immerer presented sucﬁ comparisons to the Water Bdard? concluding that the

actions that made a difference in the winter run decline and subsequent partial recovery were

upstream and oqean actions, not actions in the Delta (ie., Delta Cross Channel gate closures or

export curtallments) (See WK—-EXH - 01.)

)
-
i

Potential Flexible Implementation of Those Objectives is Needed During
' Those Times When Changes In The Outflow Objective or Exports
E Objective Would Cause Little Or No Change In the Level Of Protection
' For The Fish and Wildlife

The Auﬂngarity proposes the following process 'to ensure that water is nﬁt wasted during
those times when? relatively small chapges to the outflow or export limit objective could be made
with little or no 'cf:h'angc in the level of protection for fish and wildlife and with signiﬁcant water
savingé. The prglacess reﬂec;ts the new understanding of the effecf of chenges in operations on

estuarine specles, including delta smelt, and salmon.

Initially, t to guide the process, the Water Board should artlculate the following principles:

i .
- (1) flexible implementation of the objectives is needed to more accurately reflect the real-time

location of fish in the estuary, the effect of in-Delta actions on upstream fishery needs, and the
i .

balance between. the water resources expended and fishery benefits derived, and (2) flexible
i

implementation of the objectives must result in improvements in the water resources available for

all beneficial useér of water developed in the Delta.
Pursuant ito those guidelines, the Water Board should then authorize the flexible

application of theioutﬂow and export limits objectives, consistent with the following protocols for
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the initiation, evz:ﬂuation, and selection of flexing proposals:*

-

i

Q’onsultation: A consultation process between Reclamation, DWR,
USFWS, NOAA Fisheries, CF&G and the SWRCB will be initiated to
agsess appropriateness of flex when: (a) Delta is in balance and (b)
iil?m_ediately before an objective begins controlling Delta operations.
Trigger for Consideration of Flex: Flexing alternatives will be
considered if requested by any one of the consulting agencies either (a)
dyring a consultation, or (b) during the time = particular objective is
controlling Delta operations if there is a change in the fishery or hydrologic
conditions that existed at the time the objective became controlling.

Pr;ocess for Consideration of Flex:.

(a)  Describe alternatives — ways in which the objective could flex,

(b)  For each alternative, describe how the saved water should be subsequently
. used for fishery, water supply, and water quality purposes (saved water
would be shared (i.e., 50% for water supply/water quality purposes and
50% for environmental purposes).)

For each altemative, provide a science-based evaluation, including (1)
quantified estimates.of population level effects on fishery resources, (2)

. quantitative estimates of effects on water supply and water quality and (3)
quantified estimates of uncertainty (i.e., comparison of no flex with flex
alternatives 1o determine relative impacts).

(c

SN I -1? S

Silfdeboards: Establish numerical “sideboards” (limits on flexing). For
example:” }
(@)  Forthe B/I Ratio — A sliding scale based on the prior year's delta smelt fall
. midwater trawl index, with no flex greater than 10%. :
(bb For X2 — Flex would only be considered when the Roe Island location is
3 triggered. No flex would allow Delta outflow to fall below 15,000 cfs. No
l flex would be permitted to move the February though June average
L location of X2 by more than one kilometer. ‘
SW}?VRCB Involvement: If Reclamation, DWR, USFWS, NOAA Fisheries
and CF&G jointly agree on a flex option, the proposed flex will be
transmitted to the Executive Officer of the SWRCB who will have the
au]thority to veto the proposal. .

Public Review: When a possible flex is considered, opportunities for
public review and comment on the evaluation methods and flex options
must be provided, to the extent consistent with the timeline required for
de?ision making. :

Per Flex Consideration Reporting: Whether or not flexing is authorized,

each time a consideration of flex is tiggered, the Reclamation, DWR,

USFWS, NOAA Fisheries and CF&G will prepare and submit to the
i .

# The specific i;proposal presented herein focuses on flexibility for the outflow and exports
objectives. The Itproposal could apply to other objectives ~ i.e., Rio Vista although appropriate
sideboards would‘l need to be developed. :

% Sideboards shipuld be set forth in a document, outside the revised water quality control plan,
such that the sideboards could be easily amended if and when necessary.
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: SWRCB a report describing the proposal and the detision, including all
faciors required under the “process” section and the reasons the decision
Wgs made. The SWRCB shall make the report available for public review.

Annunl Reporting: At the end of each year, Reclamaﬁon DWR, USFWS,
NOAA Fisheries and CF&G shall prepare and submit to the SWRCB an

. additional report summarizing flexing activities, accounting for the
changed water use, an and estimating the effects on beneficial uses of flexing
that occurred or resulted over the course of the year. The SWRCB shall
a.lFo make this second, annual report available for public review.

4} The Only Other Existing Proposal For Adaptive Management Of The
‘ Outflow Objective Is Significantly Deficient

For the oﬁtﬂow objective, the Water Forum proposes a three-step process that would also

allow for adaptwe qnanagement of the outflow objective:
a2
Step 1: The Management Agencws (USFWS, NOAA Fisheries, CF&G) determine
if lower/American River salmonids will be at risk, and if so "whether American
River water is available through the environmental water acconnt or pursuant to
section 3406(b)(2) of the CVPIA for use instream, to avoid the annmpated
impacts, i

Step 2: Iif American River water is not available for use, Reclamation. ﬂnd DWR
determine if an alternative compliance strategy is feasible, including alternatives
that would result in compliance through (z) reductions in CVP/SWP exports (use
of water avaﬂable through the environmental water account or pursuant to section
3406(b)(2) of the CVPIA) and concurrent releases from Shasta and/or Oroville |
Reservolrs, (b) reductions in CVP/SWP exports (use of water available through the
envuonmental water account or pursuant to section 3406(b)(2) of the CVFIA)
following a runoff event to achieve eatly compliance, and/or {c) increases in Delta
inflow frim Folsom to schieve early compliance, and

Step 3: Iﬁ\nuthing ¢lse works, allow flexing of objective.

- (See WF - EXH -%‘02. See also WE - EXH - 01.) The pfoposal is improper and arbitrary,
First, the [i)roposal is improper because it appears to exceed the scope of the issue before |
the Water Board,f in violation of the ruling i in Unzted States of America v. State Water Resources
Control Baard ;182 Cal.App.3d 82 (1986). That is accomphshed by confusing the actions
properly part of the water quality review with those that must be part qf a water nghts proceeding,
The Water Forun!x seeks to impose on Reclamation and DWR, through its proposed Steps 1 and 2,
a requirement to|reoperate the CVP and SWP (i.e., take action to achieve a level of protection)
before cons1deratton is given to the level of protection.” The issue before the Water Board,
however, is whafi changes need to be made to the 1995 WQCP to ensure reasonable protection of

the beneficial usies and to prevent nuisance. Once that issue is addressed, the Water Board will
796408.1 . 1 : ' -35-
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have to deterrnine):who is re3ponsib]e for achieving the level of protection.®®’

Second, /the Water Forum’s proposal is arbifrary because it 1gnores 1mportant new
information, and1 looks in “Step 2" at solely reducing CVP and SWP exports. New information
shows that at tlmes the water costs for meeting the ontflow objective are high and those costs
could be mgmﬁc:anﬂy reduced with limited or WIthout any the risk to fish species simply by
allowing a leyelgilof flexibility in the outﬂow objective. In other words, becausé of our new
understanding of the science - the effect of changes in outﬂow on fish and water resources — the
Water Board 'shqlfﬂd look first fo flexibility in the objectives that would result in an avoidance of
potential risks to!l lower American Riv‘er salmonids, potentially significant water savings, with
only a small or %vith no impact to “X2 species.” Further,_ while reductions in CVP and SWP
exports may be lone possible “last resort” respoﬁsive action, another could be reductions in
exports by those l,vho divert water dJrectIy from the American River. The Water Forum proposal
arbitrarily place? the poteutlal burden of reconciling the conflict between upstream and
downstream ﬁsht?ry resources on the CVP and SWP. It should not do' that‘.

Delta Cross Channél Gates Closure, Delta Outflow Exports Objectives

5} . No Information Was Presented That Supports An Amendment Of The|
& That Would Justify The Water Board Mahng Them More Restrictive

Several st'tﬂceholders suggested increased (1) days of available Delta Cross Channel Gate

closure, (2) mcreased Delta Outflow, and (3) increased restrictions on axports Speclﬁcally,

) TBI asks the Water Board {o include up to an additional 15 days of Delta

Cross Channel Gate closure. (BAY. - EXH - 01. See also BAY - EXH —
02! ) '

. TBI asks the Water Board to modify “the Februa.ry June Delta outflow
objective to maintain flows and X2 location assuming 2 1956-68 Level of
Development " (BAY - EXH ~04. See also BAY - EXH 05 D)

) TBI asks the Water Board to adopt new export limits for the March 15-
June 15 period, because of an asserted need to “protect esinarine habitat
ang San Joaquin Basin Chinook salmon out[mgatmn ¥ (BAY - EXH-06.)

%% Not only doeé the proposal presuppose that Reclamation and DWR will- be responsible for
meeting the objectlve but it may also be objectionable because it seeks to limit the discretion of

-Reclamation and; DWR by requiring them to meet the objective through specific operations. If

they are asmgned responsibility, Reclamation and DWR should maintsin the discretion as to the.
manner in which they comply. -
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. /SDWA seeks to change in the export objectwe to limit exports during the
{ spring pulse flow and to preclude pumping that result in null zones or
.regllerse flows. (SDWA - EXH —02.)

. TBI and California Striped Bass Association’ secks limits on- exports, at
least until fish protechon facilities “uvpgraded.” (BAY-EXH-06; CSBA -

EXH 01.) ,
None of the llmxlted information presented in an attempt to support the requests warrants an

amendment objec;ltivcs.

* a There Is No Need For Up To An Additional 15 Days Of Delta
; Cross Channel Gate Closure

TBI requf}ested reconsideration and an amendment that would allow the Delta Cross
Channel gates t ) be closed for up to 15 additional days. (See BAY-EXH-01 at p- 2.) The request
‘was based ﬁpoij\a belief that the additional days are needed to “improve survival of winter-ran
Chinook salmon\imd other juvenile fish in the Delta [and] allow for more complete protection
throughout Deceu%iber and January, when risks to juveniles are likely to be higher.” (BAY-EXH-

01 atp. 2.) That s:tatement is simply not true.
I .
As the Aruthority explained in its Memorandum Supplementing Information And
Providing Additional Comments On The Delta Cross Channel Gates Operations end Salmon

Protection Objecti]»"'ve: o
i . .
(1) The science does not support a finding by the Water Board that the availability -
of up to 15 more days of closure during the November 1 through January 31 period
would provide significant, if any, additional benefits to fish,

(2) Even 1!5 science provided stmng support for increasing the number of days of
closure, there is no demonstirated need that those additional days demand an
amendment to the existing objective, as the gates have never been closed during
the Novembcr-] anuary pericd for 45 or more days to benefit fish and wildlife since
the CVP @nd SWP began operahng to meet the objectives set forth in the 1995
-WQCP, anfd

(3) Even 1{' up to 15 more days of closure would benefit fish, avthority exists under
state and federal law (outside of the regulations of the 1995 WQCP) to close the
Delta Cross Channel gates for more then 45 days during the November 1 through
January 31, if needed.

Because of the potential for significant redirected impacts, if the Water Board accommodates
i
TBI’s request and'g authorizes additional days of closure during the November 1 through January

31 period, the Auéhoﬁty requests that it do so with a condition that the additional days of closure
796408.1 ' 37- :
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can oceur only 1f thore would be no adverse impacts to water quality or water supplies.

h j’J b. It Would Be Inappropriate To Modify The February — June Delta
Outflow Objective To Maintain Flows And X2 Location Assurning
A 1956 68 Level Of Development -

TBI requests that the Delta Outflow objective be revised to maintain February—June flows

.and X2 values ass':ummg a 1956-1968 Level of Development. (BAY-EXH-04 atp. 4.} The basis

I
for this request m limited. TBI appears to argue that the 1956-1968 Level of Development

assumptlon is neoded to provide increased protection for the Bay-Delta Estuary (See id. at pp 4.
7) Simply put | the proposal by TBI is significantly deficient. TBI provides no credible
information to suRport a change in the outflow objective to maintain February—]uoe flows and X2
values assuming a1=1956-1968 Level of Development. _

Level of Ijselvelopment is a factor in the formula used to determine the number of days
when maximum Jaﬂy average electrical conductivity of 2.64 mmhos/cm lrnus‘t be maintained at
either Chippo Islai.lod- or Port Chicago. For the 1995 WQCP, the Level of Development assumed
was the averago i%‘rom 1968 to 1975 (1971.5), and footnote 14 for table 3 reflects the number of
days required to imeot the outflow objective. TBI seeks to have the Lefrel of Devolopmentl
changed to asmn{le a 1956-1968 lLevel of Development. That change may have significant
nnpacts on other benoﬁc:la] uses of Water from the Bay-Delta Estuary '

" Attached ;as Exhibits 23, 24, and 25 are several tables portraying the oxmtmg X2

requlrement and bomparmg the requ:red number of days to what would be requlrod by TBI’s

. proposed i moroase Exhibit 23, marked as Table A, is a reproduction of the table in D-641 which

portrays the reqmred number of days for X2 compliance at the Port- Clncago and Chipps Island.

Exhibit 24, markod as Table B, computes the 1ncroased number of days that would be required if

|
the proposal by TBI were reqmred The values shown in this table were computed based on the
equation and assu'nptlons shown in CCWD-EXH-12. Exhibit 25, marked as Table C, portrays

the diffe;ences in ithe required number of days at the compliance locatmns bet:ween the emstmg

D-641 requirement and TBI’s proposal.

To thoro'uéhly explore the water supply implications of the new proposed requirément, it

“would be neoessafry to perform a detailed modeling analyms While time limitations preclude
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such modehng, 1t is apparent from cursory consideration that the additional number of days
indicated in Tahie C would require more water than is currently uhhze.d to comply with X2 and
will exacerbate ttTe conﬂlcts and difficulties that have surfaced in recent years. Based on the
potential additional outflows that could be required in the TBI’s proposal, the additional volume -
of water that wotﬂd be required for a given month could be as much as 400,000 acre-feet.
Despite the clear I%Jotential for significant water costs, TBI presents no information suégesting the
types of improvenl'ilent it expects to see in the level of protection for the Bay-Delta Estuary, ifthe|
Level of Developz;lent is changed to the 1956-1968 period. Simply put, TBI do.es not present the
information needeid that would justify the change it requests, particularly given the risk to other

beneficial uses. !

¢. . The Water Board Must Deny The Request By TBI to Adopt New
Export Limits For The March 15-June 15 Period, Because Of An
Asserted Need To “Protect Estuarine Habitat And San Joaquin
Basin Chinook Salmon Outmigation™

e

TBI reque"sts that the March 15-June 15 export limit shot]ld be revised. (BAY-EXH-06 at
p. 1 .) The mfo}rmatmn presented to support that recommendation is again limited. TBI
apparently makes- the request based on a general assertion that the eha.nge is needed to “more
adequately protecL estuanne habitat and San Joaquin chinook salmon outmigration.” (See id. at
pp. 1-4.) The inﬁi:)rmation presented provides no basis for the proposed change. Unfortunately,

TBI seems to have formulated its recemmendatlons based on its long-standing policies rather than

_on analysis of datzi collected since 1995,

As descnb{ed previously, data collected to date show the following:

Entramment losses at the pumps for salmon are typlcally trivial, less than 1% of
outmigrants. That is true for Sacramento runs and San Joaqum fall run with a
barrier at the head of Old River, Estimates of indirect mortality, that is, mortality
occurring ¢ putside the export facilities but associated with exports, indicates that
export mortality is small or insignificant and uncertain, (Sze WK - EXH - 01),

TBI also l’mls to mention the lack of correlation between export rate and San
Joaquin _smolt survival during the VAMP experiments. (See VAMP annual
27}
reports)
]

%7 The reports can ;be found at: http:/www.sjrg.org/technicalreport/default. htm.
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There is gé_ correlation between delta smelt entrainment and subsequent abundance

of juvenile (summer townet) or sub-adult {fall midwater trawl) smelt. In fact, there

is no cormrelation between juvenile abundance (measured after most entrainment

occurs) and subsequent sub-adult abundance. Food limitation in the late summer

largely determines sub-adult abundance in the fall. So far, no connection has be

established between exports and either delta smelt abundance or food density in -
- critical argas in the late summer, (See the Authority's exhibit on direct mortality).

Export reductions to increase Delta outflow can require large amounts of water
and produge small increases in abundance (less than 5%) for only three unlisted
species ift_Delta outflows are relatively high. Water requirements for export
reductions! are more reasonable if Delta outflows are low, but the only benefits that
have been guantified are to three unlisted species, crangon shrimp, starry flounder,
and longfin smelt. _ o

TBI continually refers to "improved estuarine conditions" or similar langnage. If
improved :estuarine conditions result from any action, such as an export
curtailment, these improvements, if significant, should be manifested as increases
in the popplation of species near the top of the food chain. Otherwise, one can
conclude that the improvements simply weren't that important. The only evidence

- for "improved estvarine conditions" is the abundance-X2 relationships or
reductions! in entrainment. The X2 relationships show that small effects on only
three unlisted species can require very large amounts of outflow and, as discussed
ahove, there is no evidence that entrainment has population level effects for
salmon or delta smelt. S

TBI also féfiils to mention the extremely poor survival of San Joaquin River smolts
in the VAMP experiments, under conditions of augmented river flow, a barrier at
the head of Old River, and exports at the lowest practical level of about 1,500 cfs
from mid-April to mid-May. Survivals averaged about 15% until last year when
they were pven lower, Typical survivals of smolts entrained at the Tracy Pumping
Plant and trucked downstream arg about 30%, roughly double that in the Delta
portion of the San Joaquin River. Therefore, TBI’s are so misguided as to actually
constitute t':onditio'ns that would decrease smolt survival through the Delta.

1

For these -I‘reasbns,'TBI fails to present information showing or even suggesting how fish

and wildlife could benefit from additional CVP and SWP export curtailménts, Once again, this is

- particularly disturbing because while modeling hé.s not been performed, it is apparent from just
l .

preliminary analysis that the proposéd change could result in losses of hundreds of thousands of

acre-feet of water in any given year. Such a presentation must be rejected.

d. The Requests That The Water Quality Control Plan Limit Exports
Until Fish Protection Facilities Are Upgraded Or When Null Zones
Or Reverse Flows Are Seen In The South Delta Must Be Dismissed

TBI and the California Striped Bass Association request that the Water Board review the
status of efforts toy upgrade the CVP and SWP fish protection facilities. (BAY-EXH-06 at p. 1;

CSBA-EXH-01) | SDWA requests that the footnotes applicable to the export objective be
796408.1 ! -40-

%
'i
|

.
!




Yoo 1y b B W N e

I T & T X R X R N e e i e e e o
gﬁga.ﬁuml—-owch\m#wlﬂh—'o

o :
modlﬁed to prec%ude ‘exports by the CVP and SWP that result in changes to ﬂows in the South

Delta which cause null zones or reverse flows which adversely affect water dissolved oxygen

I
levels or impair|other beneficial uses, (SDWA-EX-02 at p. 3. SDWA-EX-02 at p. 2)

I ‘ _
Notwithstanding the substantive objections the Authority has with these recommendations, they
i . : '
must be dismissed because they are outside the scope of the issues before the Water Board. The
proposals do not address what is the reasonable water quality needed to protect beneficial uses.

They seek to addl_ress concerns that either (1) are being addressed'ﬂlrough a forum beyond the

I . .
direct authority of:gthe Water Board, or (2} could be addressed through the Water Board’s water

rights proceeding ﬂ;fat will follow the periodic review (i.e., how the objectives may be achieved).

E. Chl(‘iride Objectives
P
1.- i Summary of [ssues

The Reviseli Notice presented the issues as follows:

|

Should the SWRCB amend the value or descnpbon of the 150 mg/l chloride’
objective in the water quality objectives for municipal and industrial beneficial

- uses (T ablq 1 of the 1995 Plan)? How should the value or description be modified
and what are the scientific and legal arguments in support of and against such
modlﬁcatlcl!ms?

Should the SWRCB amend compliance location C-5 (CHCCCO06) in the water
quality objectives for municipal and industrial beneficial uses (Table 1 of the 1995
" Plan)? This location is at the entrance to the Contra Costa Canal at Pumping Plant
No. 1. How should the location be modified and what are the scientific and legal
arguments | liu:1 support of and against such a modxﬁcatlon‘? ,

Should the SWRCB adopt new water quality objectives for the municipal and
industrial Beneficial uses (Table 1 of the 1995 Plan) for constituents such as
bromides ahd total organic carbons or other precursors of disinfection byproducts?
What are the scientific and lcgal arguments in support of and against the adoption
of such obje &ctives?

|
2. | The Only Change The SWRCB Should Make To The Water Quality

Objectives For Municipal And Industrial Beneficial Uses Is How The

Objective Is Measured
~Asthe Autﬁority explained in its Memorandumn Supplementing Information and Providing
Addltxonal Comments on the Chloride Objectives, Compliance Location at Contra Costa Canal at

Pumpmg Plant No{ 1, and Potential New Objectives, the only amendments the SWRCB should

" make to the objecti%res for municipal and industrial beneficial uses is the addition of a compliance

location. The SWRCB should neither (1) change the value or descnptmn of the 150 mg/l chloride
796408.1 ,‘ . -41-
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objective in the water quality objectives for municipal and industrial beneficial uses, nor (2) adopt
i)

new water quality'obj’ectives for the municipal and industrial beneficial lises for constituents such

as bromides and toltal organic carbons or other precursors of disinfection byproducts '

Additional Compliance Location In The Water Quality Objectives

g - a. The SWRCB Was Presented With Information That Support An
|¥ For The Municipal And Industrial Beneficial Uses

The pa:ctuas]| presented undlsputed requests and information in support for. an addltlonal
compliance locatioln. Interior, DWR, and CCWD each requests that the Water Board establish an

I
addit:ional compliafi\oe point in Old River, near Holland Tract. The changes are needed to provide
Reolamation and DWR with a point to which they can operate the CVP and SWP, respeotwely, to

achieve the mandated chlonde levels

. i .

. } b, ‘Parameters Should Be Set To Control When (1) The Compliance

L Location Changes From The Existing Location To A New Location
/ And (2) The Objectives That Should Exist At That New

-| Compliance Point

| . , .

The complia__L:ce location.should oﬁange from the existing location at Pumping Plant No, 1

to the new l_ocatiox}l in Old River, near Holland Tract when the three-day pumping average at
Pumping Plant No.!l falls below 125 cfs and the objective at that location is not being achieved.
That rate should oe used because when Pomping Plant No. .1 operates at that level there is a
strong correlatjoh {Jetween water 'qualitﬁ! in Old River, near Holland Traot‘ and water quality at

Pumping Plant No.I’:I. (See attachments 5 and 6 to DWR-EXH-13, CCWD-EXH-07.) Finally, if
\

the Water Board designates a compliance point in Old River, near Holland Tract, the Water Board

should set the objec l've at 1.0 mS/cm when the 250 mg/L chloride objective and 0.7 mS/cm when

the 150 mg/L ohlont';le objectxve would have otherwise oontrolled.28 (See attachment 8 to DWR-
i
EXH-13.) 1

|

|

%I accepted by ti‘le Water Board a day would count towards the 150 mg/L ob_]ectwe if (1)
CCWD is pumping at Pumping Plant No. 1 below 125 cfs (70 cfs if accepting the
recommendation- off Reclamation and DWR or 20 cfs if accepling the recommendation of
CCWD), (2) the water quality at Pumping Plant No. 1 is below 150 mg/L, and (3) the electric
conductivity in Old River, near Holland Tract is at or below 0.7 mS/cm (0.56 mS/cm if accepting
the recommendation; of CCDW).

i
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\c. The SWRCB Has Not Been Presented With Any Information To
£ Support The Adoption Of A New Water Quality Objective For The
- Municipal And Indusirial Beneficial Uses For Constituents Such As
* Bromides And Total Organic Carbons Or Other Precursors Of
" Disinfection By—Products

3

Vanous par’aes, including CCWD, the California Urban Water Agencies (CUWA), DWR,
and Reclamation have discussed the potential for adopting specific water quality objectives for
bromide and total organic carbon. However, only CCWD has suggested if not recommended that

the Water Board mc]ude a spemﬁc water quality objective of 50 ug/l of bromide and 3.0 mg/L of

total orgamc carbor;, as measured at Clifton Court Forebay and other Southem Delta drinking

water intakes. Sucﬁ objectives are infeasible with existing facilities, and even if the CVP, SWP
and other project could operate to meet such objectives, use of water for that purpose would be a
waste, Moreover, Iellﬁd possibly more important, to protect beneficial nses, there is no need to
include in an amexilded or a revised water qualify control plan a discussion of the efforts to
improve the level cflrf bromide or total organic carbons in belta waters. Such a discussion will
provide nothing c:é_cept for confusion. In particulaf, the Authority is concerned that such a|
discussion could be{‘ impropeﬂy used to support a claim that a “narrative” objective exists. The
existing objecﬁvés}protect water qUality for municipal and industrial uses. The CALFED

pfogram should maintain the role of improving water quality, beyond the protections afforded to’

municipal and industrial uses under the 1995 WQCP.

K. Rivel Flows — San J oaquin River: February— April 14 and May 16 — J!._@_é;
Program of Implementation

1. i Summary of Issues .
The Revised Notice presented the issues as follows:
I

Should the SWRCB amend the flow objectives for the San Joaquin River at
Airport Way Bridge, Vernalis, for February through April 14 and May 16 through
June and ﬂle water quality objectives for fish and wildlife life beneficial uses
(Teble 3 of the 1995 Plan)? How should the objectives be modified and what are
the scxennﬁﬁ and legal arguments in support of and against modification?

Should the SWRCB change the methodology for determining the applicable San
Joaquin River flow objectives that currently are determined by reference to the
required Delta outflow objective? How should the methodology for determining
required flows be modified and what are the scientific and legal arguments in
support of and against modification?

796408.1 ‘ .43-
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Should the*S'WRCB amend the Program of Implementation for the 1995 Plan to
account for} ehanges in the regulatory environment and existing law or recent
actions taker fo improve habitat and meet water quality objectives? What
modifications should the SWRCB make to the Program of Implementation, and
what are tﬁe scientific and legal arguments in support of end against such
modificatio Es‘7

For each of t‘he amendments that a party proposes that the SWRCV make to Tables
1,2,3,4 of ghe 1995 Plan, how should the Program of Implementation be updated
and what. are the scientific and legal arguments in support of and against such
modlﬁcatlonls?

2.  The Water Board Must Deny TBI's Request To Link Maxirmum Delta
i Export Rates To Flow Levels At Vernalis

TBI sugg'esté that the flow Ob_]BthVG based in part on a criterion that:

Reqmred flgw levels should be linked to maximum Delta export rates to prowde
an average Yernalis flow: export ratio for the March-June period that is greater
than or equaﬁ to 1.0 : o

~ (BAY EXH 8, p. 9]' That suggestion is make without any serious consideration of the need for

; ) :
such a criterion tg protect fish or the impacis of the criterion on other beneficial uses.

Presumably, the suggestion is made in that manner because when one considers the effect the

suggestion has on bpneﬁcial uses, it is beyond reasonable debate that the suggestion must not be

accepted. : _

TBI recomn‘iends limiting exports 'by usin'g; the ratio of river flow at Vernalis to expdrts.
The Authority notes that there is no justification other than historical precedence for using such a
faﬁo as a basis for I:iimiting éxports. No reasonable person would expect the same conditions to
prevail for river ﬂoiv} and exports of 7,000 cfs (a ratio of 1:1} and a river flow and exports of
1 500 cfs (also a ratlo of 1:1). There is no reason to link river flow and exports by use of a ratio.
These two factors c}a.u easily be delinked in any analysis of effects of each (usmg, for example,
multiple regression c]malyms).

This is especially true now that there are several years of completed VAMP experiments

and, those data, in]combination with ﬂata from previous years, have shown that there is no

correlation between smolt survival and exports. On the other hand, there is & correlation between
survival and river flow. In other words, survival is associated with river flow (in the statistical

sense) but not with gxports. So, if river flow is divided by exports, this ratio may show (and, in
796408.1 ; : -44- '
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fact, does show) a correlation with survival. This does not mean that expoﬁs are associated with |
survival any more :tilla\r;jla correlation of survival with the ratio of river flow to the springtime

NASDAQ average !would mean that NASDAQ was affecting survival. As for TBI's limits on

exports, the Authority recalls the above discussion on exports.”’

As discussed above, yet again TBI mekes a suggestion - to link CVP and SWP pumping
to Vernalis flows - v;vithout any consideration of water supply impacts. If éccepted, in addition to
the limited, if any, l;;iolo gical protection the suggestion would cause, the linkage proposed would
have significant im}%acts on water supplies. A cursory calculation of potential impacts of TBI's
suggestion indicatesil that impacts to CVP and SWP water supplies could be more then 500,00
acre-fest of water inll a given year, Because a reasonable level of protection will be afforded fish
even if the. suggesﬁ}?u is not accePted,' and because the éuggestion by TBI has the potential to

canse significant adv'erse impacts to other beneficial uses, it must be denied.

i
3. The Water Board Must Reject The Proposal By Deltakeeper To Utilize The
Periodic Review To Mandate Massive Land Retirement And Rewrite
| ‘Water Rights Permits For The Central Valley Project

" Under the glihsa of the River Flows and Program of Implementation issues, Deltakeeper
proposes that the us%: of water in the San Luis Unit of the CVP and other areas on the Westside of
the San Joaquin \#alley should be curtailed through sweeping retirement of all potentially
drainage-impaired lands, and that-any resulting water “savings” should be sent through the Cross
Valley Canal to sefve water users in the Friant-Kern Canal service area, (DK - BXH - 24.)
According to Deltalé_eeper, these changes would allow for more watér to be released from Friant
Dam into the San JE)aquin Rj{'er for water quality purposes. (/d.) 'Deltakeepel" would have the
Water Board utilize!\ the periodic review to re-write not only CY‘P water rights permits, but the
very purposes and operations of the CVP, all without consideration of the enormous policy and
legal issues involvegi. Further, this bold proposal to gut huge areas of the CVP and the farm
economy of the Statt!e is based upon inaccurate and often misleadiné characterizations of ongoing

| .
2 yen if there werk a benefit to fish, that benefit could be achieved through the installation of a

permanent barrier a gthe Head of Old River; a facility that removes any “link” bctween the CVP
and SWP pumps and the San Joaquin River.

l
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efforts to resolve W'q,stside drainage problems. It is beyond the scope of this periodic review, and
the Water Board shpqud reject Deltakéeper’s proposal outright.

I
\i

va.  Drainage Is Not A Precondition To CVP Deliveries To The San
A Luis Unit

On behalf of, Deltakeeper Tom Stokely of the Tﬁﬁity County Planning Department stated
that the San Luis Aot (PL 86-488, 74 Stat 156), requires that clramage be provided before water
can be delivered to lands within the San Luis Unit. (DK — EXH — 24.) This interpretation has
been rejected by the,federal District Court in Firebaugh Canal Company and Central California
Irrigation District v. | Uniled States, CIV-F-91—048' OWW (consolidated with CIV-F-88-634-022),
where Judge Wange;r expressly held that the San Lids Act does mot require dmmage as a

precondition to dehvary of water to the San Luis Unit.*
1

i b. Deltakeeper Misstates D-1641

‘ Deltakeeper | cites portions 6f Water Board Decision 1641 (*D-1641") to support
Deltakeeper's argument that tﬁe irrigation of lands in the San Luis Unit causes the San Joaquin
River salinity problehs. (DK — EXH — 24.) In D-1641, the Water Board concluded “that-.the

actions of the CVP are the principal catise of the salinity concentrations exceeding the obj ectives

at Vernalis.” '(D-16,4lvat 83,) However, the Water Board did not attempt to determine the

relative contributions of saline discharges from irrigated agriculture in and around the San Luis

¥ Deltakeeper’s assjertion misinterprets the San Luis Act. Section 1(a) of the Act provides in

part that construction of the San Luis Unit could not commence until either the Secretary of the
Interior “received satisfactory assurance from the State of California that it will make provision
for a master drainage ‘outlet and disposal channel” pursuant to the California Water Plan (Bulletin
No. 3), or the Secretary “has made provision for constructing the San Luis interceptor drain” as
described in the Dece.mber 17, 1956 report entitled “San Luis Unit, Central Valley Project.” (San
Luis Act-§1(a).) Alfter the San Luis Act was passed, the State of California provided the
necessary assurance to Interior that it would construct a master drainage outlet. Based on this
assurance, Interior began construction of the water delivery components of the San Luis Unit.
Not long thereafier, however, the State reversed its decision, and Interior decided to construct the
San Luis Drain on its own. As the Ninth Circuit concluded in Firebaugh Canal Co. v. United
States, 203 F.3d 5(‘58]s 578 (9® Cir. 2000), when Interior decided to construct the rest of the San
Lujs Unit, it assumed the ultimate responsibility to provide for the necessary drainage, for which
it is currently condugting the environmental review process. However, as Judge Wanger has
ruled, that responsibility does not prevent Interior from delivering CVP water to the San Luis

Unit before drainage 1s prov1ded
796408.1 . H 45
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Unit, and from 10W’ ﬂows in the river due to diversions at Friant dam. Instead the Water Board
merely noted that t}le Vernahs salinity problems are the result of some combination of saline
discharges 'and low ﬂows. ({d.) Further, information developed since the Water Board workshop
on salinity provided jby the San J oaqﬁill River Water Quality Management Group in conjunction |
with Reclamation, DWR and others indicates that the Vermnalis objective is currently being met
and that ongoing existing programs are likely to assure that objectives will be met in all water

year types. As poinfed out by Deltakeeper, in D-1 641, the Water Board notes that the drainage

problems exist in and around the San Luis Unit, In addition, the Water Board notes that some
parties argue that th;? drainage problems close to the river are exacerbated by the'ap.plication of
water to “npslope” li'mds farther away. (D-1641 at 82.) However, the Water Board did not make
any express ﬁndings:; on these matters, and the question of the relative contributions of “upslope”
and “downslope” lalg:lds remains disputed, is highly controversial and has nét been determined

either By the Water iBoard or in pending litigation. Firebaugh C&nal Co. and Central California
Irrigation District vi United S'rates, CIV-F-91-048 OWW(consolidatéd with CIV-F-88-634-022).

\ c. Delta-Keeper's - Massive Land Retirement Proposal Is Not
! Supported By Factual Evidence

Deltakeeper Ltates that the proposed drainage optioﬁs for the San Luis brainage Feature '
Re-Evaluation do n&:t include land retiremenf as a potential component. (DK — EXH - 24.)
Whﬂe it is true tha Interior’s December 2002 ‘Plan Formulation Report did not include land
rcnrement asa dram ge option, Intarmr ] February 2004 Amended Plan of Action announced that
it would “begm formulating and evaluatmg [drainage] alternatwes that mclude land retirement.”
(Amended Plan at 1.

31

Al

Interior’s decision to include land retirement in the Feature Re-evaluahon

process arose largelj. from the work done by water districts within and surrounding the San Lois

i e

Unit in developing 'the May 2003 “Westside Regional Drainage Plan,” which included land
retirement as a key c;omponent in certain areas. (Id.)

Interior pubﬁshed a Scoping Report and an Addendum to the Plan Formulation Report in

For informatimi on Reclamation’s efforts regarding San Luis drainage, including those
reflected in documents cited herein, see www.usbr.gov/mp/sccao/sld/index.html.

31
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July 2004. Accori'ﬁn% to Interior’s 2004‘Addendum to the Plan Formulation. Report, land

retirement will be‘éxm'ﬂned asa comp‘onent of the ultimate drainage solution, but not necessarily

as the only component. (Addendum at E-2.) The Plan Formulation Report identified four other

alternatives, inclﬁding completion of one of two possible drains north to the Delta, a drain west to

the ocean, and an in-valley disposal altenative. (fd.) The in-valley disposal alternative is also

being developed in jthe Westside Regional Drainage Plan, Interior has not yet completed the

environmental enalysis of these options, but it is almost certain that a combination of alternatives,
including some amt:aunt of land retirement, will be adopted to provide drainage service to
drainage-impaired Ié.nds.n It is therefore factually incorrect to assert that Reclamation is .not
considering any lanJl retirement alternative, and it is prematlzfa to summarily require retiremcﬁt of
all drainage-impactelki land.

ﬁuiditionally,lI Deltakeeper cites inooﬁsistent figures and appears to overestimate the

number of acres thallz require drainage service in the region. At one point in their presentation,

Deltakeeper cites a ieport from the early 1990’3 which concluded that, by 2050, approximately

950,000 acres would need drainage service. (DK — EXH —24.) Later in their presenta.tibn,- while
citing the Draft Tri |'ty River Fishersr Restoration Supplemental Environmental Impact Report,
Ijeltakeeper notes th;at approximately 376,751 acres require drainage service in the region served
by the Delta—Mendo%a Canal. (Jd.) These numbers are sigjﬁﬁcantly higher than the calculations
made by Interior in ;]Ihe 2004 Plan Formulation Report Addeﬁdum, which are also now outdated

i - i L] . v - - - -
by various voluntary, land retirement decisions and alternative drainage management techniques.

% d Deltakeeper's Proposal To Prohibit Water Deliveries To Drainage
| Impacted Lands Is Draconian And Unjustifiable
|

A key eiemint of Deltakesper’s land retirement proposal is that water deliveries to

districts (those in an

*2 Interior released its Draft Environmental Impact Statement for the San Luis Drainage Feature
Re-evaluation for public review on June 2, 2005." (70 Fed. Reg. 32370-32371.} Although the
Authority did not have an opportunity to fully review the Draft EIS prior to submitting these
comments, it appears that Interior has included land retirement as a component in each of the
alternatives analyzed] therein, - '

near the San Luis Unif) ﬁmt be reduced by the percentage of any particﬁlar
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dlstnct’s lands that: I}qure drainage service. (DK —EXH - 24.) Deltakeeper’s idea is that if one-
half of a district’s lands require drainage service, all of those lands should be retired, (See id.) If
all of a district’s lands require drainage service, Deltakeeper proposes to retire the entire dlSIIth
(1) %

Deltakeeper |prowdesx no factual support to justify its simplistic proposal to seize the
lifeblood of a huge fr:.mung area. Reclamation is complctmg the process for drainage service, and
dramage service is lcurrently being prowded through iocal programs, including the Grassiand

Bypass Project. As flespnbed elsewhere in these comments, the economy of the Westsuie region

is heavily dependent on CVP water supplies for irrigation. The actual supply is scant; in many

cases less than 2.5 acre-feet of water per acre. Further, even in wet years, most districts in the

region do not recqve their full CVP coniract delivery amounts due to legal and regulatory
constraints unrelated to the drainage issue. Thus, growers rely on fallowing of some land or on
regional transfers Qf CVP water to acoumulate sufficient water for their crops, Mandating
retirement of smciﬁied acres and stripping the water from retired lands or mandating its transfer to

certain favored regi!‘ons therefore will compound an a]réady inadequate regional water supply,

_endangering the ecqnormc wabillty of the unretired lands on top of the lost productivity from

ground that will hkely be rchred under Reclamation’s alternatives for drainage service aud
ongoing supply adjiil_btments.

Finally, give;h the continued shortage of water south of the Delta, land management of
areas identified as c’;lrainage inlpécted is changing. For example, some districts have assigned
their CVP supplies tlo other water-short areas and are managed by dry farming, developed into
habitat areas, or uﬁli_;%ed for alternate cropping for drainage reuse. In sum, the Authority urges the
Water Board not t!) reject Deltakeeper’s effort to effect broad public policy chaﬁges like

mandating land retﬁement regardless of progress towards resolving any water quality impacts

from drainage dlscharges

i e De]takeepef’s Proposal To Transfer Westside Water To The
; Eastside Is Beyond The Scope Of This Periodic Review And
I Ignores Numerous Technical And Legal Obstacles
I !
The crux of Deltakeeper’s proposal is that the water “savings” realized by reducing CVP
796408.1 i -49-
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contract deliveries ¢an and should be sent through the Cross Valley Canal to supplément the

‘supplies of lands éetg‘fed by the Friant-Kern Canal, so that more Friant water can be released to the

San Joagnin Rlver for water quality purposes. (DK~ EXH —24.) Deltakeeper offers no evidence
that such a scheme] is techmcally feasible, that enough water could ever be “saved” through

Westside land rebrc%,ment to justify reduced Friant deliveries to Friant-Kern Canal water users,

‘that such rea]locatio!n would result in increased releases from Friant Dam, or ‘even whether such |

releases, if made, wc!m]d in result in meeting San Joaquin River and Southern Delta water quality
objectives for sahmfy and other constitugnts. '

' Even more c!nutrageously, beltakeeper ignores the public policy implications of simply |
putting hundreds of thousands of acres of productive fann]and———mth its workers, owners, local
communities, depenﬂent businesses, supported counties—out of business with no public review,
no balancing, no cohsxderahon of envirenmental impacts. It also ignores numerous legal issues,
including those re]ai!mg. to the federal preemption, appropriate scope of the permdlc review, the
statutory and  constifutional requirem'ents for alteration of water rights permits, and federal |-

statutory authorities controlling authorization, cost-recovery, contracting and opéraﬁohal

requirements for the CVP. For all of the reasons stated above, the Water Board must reject the |

Deltakeeper proposa!l.

G. Dissolved Oxygen _ ‘ )
Deltakeepers! through numerous submiésions (see, e.g., DK - EXH — 2-4, 8-15,) suggest

that action must be ttaken on the Dissolved Oxygen (“DO”) ob_| ective to protect beneficial use for
fish and wildlife. Notw:thstandmg disagreements the Authority may have on substantwe
grounds, the i mfonna;hon is outside of the scope of the workshop and must therefore be dlsrmssed

Inits September 8, 2004 letter to the Water Board regarding the Draft Staff Report for the
Periodic Review of the 1995 Water Quahty Control Plan, South Delta Water Agency commented
that implementation | 'of the DO ob_]ectwe conteined in the 1995 Plan should be amended. Central
Delta Water Agenci' in ifs September 7, 2004 leiter to the Water Board on the seme subject
makes a sxmﬂar sugg]estlon

The Staff Re!,port responded to those comments and concluded: “No parties presented
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information suggestipg that the DO objective should be changed.” (Staff Report at p. 37.) The

Staff Report expla,ugle_ n

Both SDWA’s and CDWA’s comments address potentlal changes to the
unplemcntatxon of the DO objective. Currently, the CYRWQCB is in the process
of comldenpg the adoption of a proposed TMDL intended to implement the
existing DO) objective, Once any TMDL is adopted by the CVRWQCB, the- -
TMDL must then be approved by the SWRCB, Therefore, staff concludes that a
review of the DO objective or the implementation recommendations during the
current periodic review process would be duplicative of the existing TDML
process and premature at this time. Accordingly, staff recommends that the DO
objective not be reviewed during the current periodic review. If additional
information regarding the DO objective or its implementation is developed in the
future, the SWRCB may address this mformatlon in future water right or water
quahty procjedmgs _

({d.) Through Rescg,_lution 2004 - 0062, the Water Board adopted the stafP’s recommendation.
For that reason, the \jssue of what changes, if any, should be made to the DO objective is np‘c

1
before the Water Boatd. The information presented on that issue must be dismissed.

IV, CONCLUSION
For the reasorLs stated in the oral presentations made and all of the written materials

submitted on behalf {Jf the Authority, the Authority respectfully requests that the Water Board

- allow, at times, for ﬂ!embxhty in the outflow, export and possibly Rio Vista objectives and adopt

the process for ﬂexig:xg presented in this memorandum. Such a process should facilitate more
g .

efficient use of California water resources while maintaining a reasonable level of protection for

the beneficial uses o’f Bay-Delta waters. No other changes should be made to those objectives.

Spemﬁcally, no mformatmn was presented that would support meking more restrictive the

outflow or export objectwes '
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The M'ﬂ:horit)l!,i also respectfully requests that thé Water Board add a compliance point in
Old River, near Ho]lelmd Tract, Presuming Reclamation and DWR will remain responsible, at
least in part, for achxevmg the salinity objective, the additional compliance point is needed to
provide Reclamahon! and DWR with a point to which they can operate the’ CVP and SWP,

_respectively, to achlerﬁthe mandated chloride levels.

Dated; June 3, 2005 i

; KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Professional Corporation -

RN s VA

‘ . on D. Rubin
| Attomeys for San Luls & Delta—Mendnta Water
\ Authonty
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