(6/7/16) Board Meeting- Iltem 9
BBID ACL and WSID CDO Hearings
Deadline: 6/3/16 by 12:00 noon

STATE OF CALIFORMNIA - CALIFORNIA NATURAL RESOURCES AGENCY EDMUND G. BROWN JR,, Governor

DEPARTMENT OF WATER RESOURCES
1416 NINTH STREET, P.O. BOX 942836
SACRAMENTO, CA 942360007

(9]6] 653-5791
June 3, 2016
VIA E-MAIL 6-3-16
SWRCB Clerk

Jeanine Townsend

Clerk to the Board

State Water Resources Control Board
P.O. Box 100

Sacramento, California 95812-0100

Re: COMMENT LETTER - 06/07/16 BOARD MEETING: BBID ACL and WSID CDO
HEARINGS

Dear Ms. Townsend:

This is in reply to the May 26, 2016 draft order dismissing the Administrative Civil
Liability Complaint against Byron-Bethany Irrigation District (BBID) and dismissing the
draft Cease and Desist Order against The West Side Irrigation District (WSID, Draft
Order). As a party to these proceedings, the California Department of Water Resources
(DWR) appreciates the opportunity to submit these comments on the general
acceptability of the draft order and requests clarification of a technical issue.

The Draft Order states that the nature of the motion made by San Joaquin Tributaries
Authority and others for “nonsuit” was unclear, but the Board determined to take the
matter up on its own motion as a “motion for judgment.” The Draft Order also indicates
that the Board does not generally allow parties to move for judgment during the course
of an evidentiary hearing, and “discourage[d] any parties to a future proceeding before
the Board from attempting to do s0.” DWR respectfully requests that in order to provide
for efficiency and fairness, the Board should be consistent in applying its rules of
proced|.1:re and limit the rules to those specified in the notices actually provided to the
parties.

As generally stated in most hearing notices issued by the Board, the hearing notices for
these proceedings indicated that they would be conducted according to the Board’s
procedures in the California Code of Regulations.? The Board's regulations indicate that
its hearings will be governed by its regulations, chapter 4.5 of the Administrative

' Based on the Board’s hearing notices, it is unciear if the Board will allow pre-hearing motions, what the limitations on pre-
hearing motions include, and in what circumstances the Board will deviate from standard practices. -
2 Callifornia Code of Regulations, Title 23, sections 648 to 648.8, 649.6, and 760.
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Procedure Act, sections 801 to 805 of the Evidence Code, and section 11513 of the
Government Code. During the course of these proceedings, parties submitted
arguments in motions and legal briefs that were based on sections of the Evidence
Code and Civil Discovery Act that are not incorporated by the Board's regulations and
were not referenced in the hearing notices. This led to confusion and unplanned time
commitments for responding to irrelevant and cumulative issues that were not within the
scope of these enforcement hearings. Instead, for fairness and efficiency, the Board
should have rejected the unauthorized motions and legal briefs.

An example of unfairness is described in the procedural ruling dated February 1, 2016.
The hearing officers had already decided to allow BBID, WSID, and the Prosecution
Team to submit motions to dismiss and/or motions for summary judgment up to ten
pages in length. BBID submitted five motions to dismiss and WSID filed two motions to
dismiss and one motion for summary judgment, each of which was up to ten pages in
length. Instead of rejecting the motions, the hearing officers construed BBID’s and
WSID's over-length filings as requests to submit additional pages of briefing and
allowed BBID and WSID to each submit one document up to twenty pages in length.
Thus, BBID and WSID ended up getting twice the number of pages they were allowed
by the Board’s procedural ruling while the other parties were not given a corresponding
increase in page limits for their reply briefs. The result was that the parties that chose
not to follow the directions in the Board’s ruling were granted extra pages while other
parties were not.

The Board has the authority and discretion to conduct an adjudicatory proceeding “in a
manner as the Board deems most suitable to the particular case with a view toward
securing relevant information expeditiously without unnecessary delay and expense to
the parties and the Board.”® This section of the regulations gives the Board the
authority to control gamesmanship of the hearing process and unexpected motions by
parties. To ensure fair and consistent application of the hearing procedures contained
in the regulations, procedural rulings, and civil discovery and evidence practices, the
Board should specify in its hearing notices what motions will be allowed and not deviate
from the notices.

Moving forward, DWR supports the Board's authority to prevent illegal diversions of
water. The Board has the “authority to prevent illegal diversions and to prevent waste
or unreasonable use of water, regardless of the basis under which the right is held.” In
order to uphold the water right priority system and protect water users from harm from
illegal diversions, the Board should immediately start a rulemaking process for a water

3 California Code of Regulations, Title 23, section 648.5.

* Water Code section 275; Cal. Farm Bur. Federation v. Cal. State Water Resources Conirof Bd. (2011) 51 Cal.Ath 421, 429,
as modified (Apr. 20, 2011). See also Young v. Cal. State Water Resources Control Bd. (2013) 219 Cal.App.4th 397, 404,
as modified (Sept. 20, 2013), review denied (Nov. 13, 2013); and Millview County Water Dist. v. Cal. State Water Resources
Control Bd. (2014) 229 Cal.App.4th 879, 893, modified on denial of reh'g (Oct. 14, 2014), review denied (Dec. 17, 2014).
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availability methodology. During the course of the proceedings, six of the parties®
suggested that the Board start a public process to develop a method for determining
water availability. DWR requests an opportunity to collaborate on developing a robust
water availability methodology. DWR also requests that water required to meet all
regulatory requirements be included in the water availability methodology.

Finally, DWR requests clarification that the examples provided in the Findings section
are not included as facts in these findings of fact. In the Findings section, there are
three examples of inconsistencies that the Prosecution Team’s witnesses could not
adequately explain: (1) updated supply and demand data for May and June 2015;

(2) the water availability analysis may have overstated demand because it included
demand in tributary watersheds that could not have been met with local supply; and
(3) the 1,500 cfs of demand by the San Joaquin River Exchange Contractors was
included as demand on the full natural flow of the San Joaquin River.® In addition to
these examples, the Draft Order includes in a footnote other criticisms of the water
availability analysis (supply from wastewater treatment plants, North Delta Water
Agency demand accounting, and adjustments for over-reporting), but “make[s] no
determination as to whether these additional criticisms are accurate.” DWR believes
that the footnote should also apply to the three examples in the body of the Draft Order
in that the Board makes no determination that the three examples are accurate. DWR
understands the Draft Order to mean that the Prosecution Team’s witnesses did not
adequately explain these points. However, no other party submitted evidence to
establish how these matters should have been analyzed in the water availability
methodology. Please confirm that the examples described in the Findings section are
not included as facts.

If you have any questions or need additional information, please contact me at (916)
657-5400 or robin.mcginnis@water.ca.gov. Thank you.

Sincerely,

A W
Robin McGinnis, Attorney

Office of the Chief Counsel
Department of Water Resources

cc:  Service Lists for the BBID and WSID Hearings

® The six parties are BBID, Central Delta Water Agency, DWR, San Joagquin Tributaries Authority, South Delta Water
Agency, and Westlands Water District.
® Although the Prosecution Team witnesses did not establish that the exchange contractor demand should have been

included as demand on the system, no party established that the exchange contractor demand should not have been
included as demand on the system.



SERVICE LIST OF PARTICIPANTS
THE WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING
(October 8, 2015, Revised 12/18/15, 05/25/16)

THE FOLLOWING_MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the

Parties

hearing notice.)

DIVISION OF WATER RIGHTS
Prosecution Team

Andrew Tauriainen, Attorney Il

SWRCB Office of Enforcement

1001 | Street,

16th Floor

Sacramento, CA 85814

Andrew. Tauriainen@waterboards.ca.qov

THE WEST SIDE IRRIGATION DISTRICT
Jeanne M. Zolezzi

Karna Harrigfeld

Janelle Krattiger

Herum\Crabtree\Suntag

5757 Pagcific Ave., Suite 222

Stockton, CA 95207
izolezzi@@herumcrablree.com
kharrigfeld@herumcrabtree.com
krattiger@herumcrabtree.com

STATE WATER CONTRACTORS
Stephanie Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smorris{@swe.org

WESTLANDS WATER DISTRICT
Daniel O'Hanlon

Rebecca Akroyd

Kronick Moskovitz Tiedemann & Girard
400 Capitol Mall, 27th Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmtg.com

Philip Williams of Westlands Water District
pwilliams@westlandswater.org

SOUTH DELTA WATER AGENCY
John Herrick, Esq,

Dean Ruiz

4255 Pacific Ave., Suite 2
Stockton, CA 95207
iherrlaw@aol.com
dean@hprlaw.net

CENTRAL DEL.TA WATER AGENCY
Jennifer Spaletta

Spaletta Law PC

PO Box 2660

Lodi, CA 95241
iennifer@spalettalaw.com

Dante Nomellini and Dante Nomellini, Jr.
Nomellini, Grilli & McDaniel
namples@pachell.net
dantejr@pachell.net




CITY AND COUNTY OF SAN FRANCISCO
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418

San Francisco, CA 94102

icnathan knapp@sfgov.org

SAN JOAQUIN TRIBUTARIES AUTHORITY
Valerie Kincaid

Tim O'Laughlin

O’Laughlin & Paris LLP

2617 K Street, Suite 100

Sacramento, CA 95814
vkincaid@olaughlinparis.com

towater@olaughlinparis.com

{revised 12/18/15)

CALIFORNIA DEPARTMENT OF WATER
RESOURCES

Robin McGinnis, Attarney

PO Box 942836

Sacramento, CA 94236-0001

robin.mcginnis@water.ca.gov

BYRON BETHANY IRRIGATION DISTRICT
Daniel Kelly

Stuart L. Somach

Michael E. Vergara

Somach Simmons & Dunn

500 Capitel Mall, Suite 1000,

Sacramento, CA 95814
dkelly@somachiaw.com
ssomach@somachlaw.com

mvergara@somachlaw.com

(revised 05/25/16)




SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15, 12/18/15, 05/25/16)

PARTIES

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER

DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the

hearing notice.)

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney lli
SWRCB Office of Enforcement

1001 | Sireet,

16th Floor

Sacramento, CA 95814

andrew tauriainen@waterboards.ca.qov

Byron Bethany Irrigation District
Daniel Kelly

Stuart L. Somach

Michael E. Vergara

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000,
Sacramentc, CA 95814
dkelly@somachlaw.com

ssomach@somachlaw.com
mvergara@somachlaw.com

{revised 05/25/16)

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Ave., Suite 222
Stockton, CA 95207
jzolezzi@herumecrabiree.com

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418

San Francisco, CA 94102

ionathan.knapp@sfaov.org

Robert E. Donlan

Ellison, Schneider & Harris L.L.P.
2600 Capitol Avenue, Suite 400
Sacramento, CA 95816

(916) 447-2166
red@easlawfirm.com

Central Delta Water Agency
Jennifer Spaletta

Spaletta Law PC

PO Box 2660

Lodi, CA 95241
ienniferd@spalettalaw.com

Dante Nomellini and Dante Nomellini, Jr.

Nomellini, Grilli & McDaniel

namples@pachell.net
dantejr@pacbell.net

California Department of Water Resources
Robin McGinnis, Attorney

PO Box 942836

Sacramento, CA 94236-0001
rebin.meginnis@@water.ca.gov




Richard Morat
2821 Berkshire Way
Sacramento, CA 95864

rimorat@gmail.com

San Jeaquin Tributaries Authority
Valerie Kincaid

Tim O’Laughlin

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95814
vkincaid@olaughlinparis.com
towater@olaughlinparis.com
lwocd@olaughlinparis.com

(revised 12/18/15)

South Delta Water Agency
John Herrick, Esq.

4255 Pacific Ave., Suite 2
Stockton, CA 95207
[herrlaw@aol.com

Dean Ruiz, Esq.

Harris, Perisho & Ruiz, Attorneys at Law
3439 Brookside Road, Suite 210
Stockton, CA 95219
dean@hprlaw.net

State Water Contractors
Stefani Morris, Attorney
1121 L Stireet, Suite 1050
Sacramento, CA 95814
smorris@swe.org




