UNITED BTATES DEPARTMENT OF COMMERGE

| Nationsl Qeeanic and Atmospheric Administration
NATIDNAL MARINE FISHERIES SERVICE
Southwast Hagion — '
501 West Ocsan Boulevard, Sute 4200
Long Beach, California 808024213
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Harry M. Schueller, Chief

Division of Water Rights

State Water Resources Control Board
1001 I Street 14™ Floor

Sacramento, California 95814

Dear Mr, Schusfler:

Re; Hearing to Review the U.S. Bureau of Reclamation Water Rights Permits 11308 and -

11310 (Applications 11331 and 11332) for the Cachuma Project on the Santa Ynez River
in Santa Barbara County. - :

_ The purpose of this letter is to provids the State Water Resources Control Board (Board) with the
National Marine Fisheries Service’s (NMFS) preliminary comments on the Cachuma Project.
water rights hearing. This hearing is being conducted to determine whether any modifications to
the U.S. Burean of Reclamation’s (Reclamation) water right permit terms and conditions are
 pecessary to protect Public Trust values, including the endangered Evolutionarily Significant
Unit (ESU) of Southern California steeThead (Oncorhynchus mykiss), and downstream water
rights on the Santa Ynez River below Bradbury Dam. These comments focus specifically on the
 relationship between NMFS’ recovery planning process for the Southern California steethead
ESU, the biological opinion that NMFS issued for Reclamation’s Cachurna Project in September
~ 2000, and the Cachuma Project water rights hearing. NMFS will provide additional techmical -
comments to the Board in a separate letter on the draft Environmental Impact Report (EIR) for
the Cachuma Project when it is released for public comment. . | A

Backgro_nnd

Bradbury Dam is located approximately 48 miles upstream from the Pacific Ocean on the Santa

" YnezRiver. Stcelhead populations that are part of the endangered Southem California steethead

"BSU occur in the Santa Ynez River mainstem and tributaries downstream of Bradbury Dam.
Freshwater habitat and the associated riparian habitat in the mainstem and tributaries downstream
of Bradbury Dam are also part of the designated critical habitat for this steethead ESU. Prior to
construction of the Cachuma Project in 1958, which included Bradbury Dam, the Santa Ynez
River system supported one of the largest runs of steelhead in southern California, estimated by
the California Department of Fish and Game to be approximately 20,000 adult fish per year. A

majority of these fish are believed to have spawned and reared in the up-stream tributaries to the
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Santa Ynez River, above the current site of the Bradbury Dam within the Los Padres National _
Forest. The current run of adult steslhead in the Santa Ynez River system is believed to be less -
than 100 adult fish per year, and is limited to the mamstcm and tn‘butanes of thc Santa Ynez

River below Bradbury Dam. : _

On August 11, 1997, NMFS listed the Southem California stee]head ESU, which mcludm
steelhead populatlons in the Santa Ynez River system, as an endangered species under the
‘Federal Endangered Species Act (ESA). The Southern California steelhead ESU was listed as an
endangered species becanse of the destruction and loss of habitat throughout its range that has
caused the annual run size in the ESU to decline from historic estimates of 55,000 fish to less

~ than 500 fish, a decline of more than 90%. As noted above, the current steslhead population in
the Santa Ynez River system has also been severely depressed, largely as a result of the
construction and opmnon of thc Cachuma ProJcct which includes Bradbury Dam. '

NMFS’ Recovery Planning

Under the Federal ESA, NMFS is required to prepare a recovery plan for species that 1t hsts as
threatened or endangered. For the purposes of the ESA, each salmon or steethead ESU is
considered a species for which 2 recovery plan must be prepared. The basic elements of each
recovery plan are quantitative population recovery goals for the species or ESU, specific
recovery measures which must be implemented to achicve these recovery goals, a monitoring
program to assess the status of the species or ESU and its progress towards recavery, and an
estimate of the cost and time reqm.red to carry out the identified recovery measures, -

NMEFS is just begmmng this recovery plan.mng process for the South.em Cahfozma steelhead -
ESU. The first step in this process will be the establishment of a Technical Recovery Team
(TRT) which will develop the quantitative population recovery goals for this ESU, as well as
address other recovery planning issues such as the identification of factors responsible for the -
decline of the ESU as well as factors limiting recovery of the ESU, the development of research,
meonitoring, and evaluation needs, and the identification and cvaluation of early recovery
measures. At present, our plan is to appoint this TRT by late 2001 or early 2002. This pmccss
will include formal solicitation of nominations from interested parties, the review and screening
of nominations, and finally the selection of the TRT. The population recovery goals developed
* for this ESU will be based on the guidelines estabhshedby NMES in its Technical Memorandnm
entitled: “Viable Sakmonid Populations and the Recovery of Evolutionary Significant Units”.
Following the establishment of these biologically derived recovery goals; the TRT will, in
conjunction with a wide range of stake-holders, including public and private interests, identify
and evaluate specific recovery measures which must be mplemented to achicve the quentitative

. population recovery goals. _

It is important to emphasize that NMFS is just now in the process of begirming this recovery
plarming process, and therefore, has not developed specific population recovery goals for the
Southern California steelhead ESU which includes those populations that utilize the Santa Ynez
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River system. Because recovery goals for this ESU do not yet exist, it is not possible at present
to assess the adequacy of any mitigation or conservation measures in terms of the ultimate
recovery objectives that will emerge from this process. '

" NMFS’ Biological Opinion for t]ie Cachuma Project

On September 8, 2000, NMFS issued a biological opinion to Reclamation, pursuant to section 7
of the ESA, which addressed the effects of Reclamation’s proposed operation and maintenance
of the Cachuma Project on the Soutbem California stoelhead ESU. NMFS' biological opinion
concludes that Reclamation’s proposed action, as described in the biological opinion, is not’ :
likely to jeopardize the continued existence of the endangered Southern California steclhead ESU
or destroy or adversely modify the species” eritical habitat. It is important to emphasize,
however, that Reclamation’s proposed ection upon which the non-jeopardy biological opinion
was based incorporated of a number of specific elements that NMFS believed were necessary to
avoid jeopardizing the species. Because Reclamation’s proposed action was the foundation for
our non-jeopardy conclusion in the biological opinion, NMFS believes any water rights permits
issned by the Board should ensure that those elements of Reclamation’s proposed action that are
within the jurisdiction of the Board be implemented without delay so that operation of the Project
does not jeopardize the continued existence of the Southern California steelhead ESUL

Because Reclamation’s proposed action for the Cactuma Project was expected to resuit in the
incidental take of listed steelhead, NMFS also issued an incidental take statement with its

_ opinion that includes a wide range of mandatory terms and ¢conditions that Reclamation must
comply with to minimize and monitor the incidental take of steelhead, as well as authorize the
incidental take of listed steelhead. These mandatory terms and conditions include, for example,
designing and implementing 2 strategy to further refine supplemental flow releases for steelhead
migration in the Santa Ynez River. In order to ensure that the incidental take of steclhead is
thinimized and monitored as required by the incidental take statement, NMFS believes any water
rights permits issued by the Board should also ensure that any terms and conditions that are
within the jurisdiction of the Board be implemented without delay.

In addition to the biological opinion and incidental take statement, NMFS also provided
Reclamsation with & specific list of conservation recommendations designed to further minimize
or avoid impacts on listed steethead, and also assist with recovery planning and the
implementation of recovery measures. Although Reclamation is not required to impiement these
conservation recommendations, section 7(a)(1) of the ESA directs Federal agencies such as
Reclemation to utilize their authorities to further the purposes of the ESA by carrying out
conservation programs for the benefit of endangered and threatened species. NMFS provided
these recommendations to Reclamation in light of this broader Federa! agency obligation under
the ESA. Although it is not mandatory for Reclamation to implement these conservation
recommendations under section 7 of the ESA, NMFS believes implementation of these
recommendations are important because they will either help to minimize the adverse effects of
the Cachuma Project on listed steelhead, provide information necessary for the development ofa



- recovery plan, or assmt in the evmma.l implementation of a recovery plan for this ESU These
additional conservation measures, which are discretionary on the part of Reclamation, include:

(1) examination of alternative means of delivering water to downstream users of the Cachuma

- Project, (2) examindtion and evaluation of the means of providing passage for steelhead to and o
from the historic steelhead spawning and rearing habitat above Bradbury Dam, and (3)-

examination and evaluation of the ecological effects of reducing natural flood flows in the lorwer
Santa Ynez River as a result of the operation of the Cachuma Project.

Fmally, we would like to emphasize that I'MS b:ologmal opinion for the Cachuma PI‘DJEGt
focused on the issue of whether or not Reclamation’s proposed action, which included operation
and maintenance of the Cachuma Project, would jeopard.we the continued existence of the
Southern California steelhead ESU. The biological opinion did not address and identify those
specific conservation and management measures that would be necessary for recovery of the
Southern California steelhead ESU, including those populations that ocour in the Santa Ynez
River system, because the section 7 consultation process under the ESA. focuses soles on the
issue of jeopardy rather than the broader issus of what is needed for recovery. Although NMFS’s
recovery planning efforts for this ESU are only now beginning, we feel strongly that the
conservation recommendations that were included in our opinion need to be implemented as part
of this breader recovery effort. Timely implementation of these conservation recommendations,
as described above, will facilitate developing potential operation and maintenance alternatives
for the Cachuma Project that further protect Public Trust values and contribute towards the
recovery of the endangered Southern California steelhead ESU. For this reason, we urge the
Board to ensure thm recommendations are implemented as part of any water rights permitit
issues. :

Water ‘Rights Hearing Issues

The Notice of the Water Rights Hearing for the Cachuma Project indicates that the basic purpose
of the hearing is to review Reclamation’s Water Rights Permits 11308 and 11310 to determine
whether any modifications in permit terms and conditions are necessary to protect the Public
Trust values and downstrear water rights on the Santa Ynez River below Bradbury Dam. A
review of the original water rights permits for the Cachums Project indicates that no specific
- measures were included in the terms and conditions to: (1} provide for fish passage over, around
‘or through the Bradbury Dam, (2) provide for fish transportation flows between Bradbury Dam
and the Pacific Ocean, or (3) meintain the riverine or estuarine habitat in the lower Santa Ynez
River to support Public Trust values such as, but not limited to, steelhead populations. While the
current water rights permits (under Water Rights Order 94-5 amendmg Water Rights Permits
11308 and 11310) provide for 2,000 acre feet of water from the Cachuma Reservoir which could
potentially be used for maintenance of fish in the lower Santa Ynez River, the permits do not
specifically provide for the provision of habitat conditions that would restore steelhead runs in
the Santa Ynez River or the recovery of the Southern California stesihead ESU




As noted previously, the Santa Ynez River historically supported one of the most productive
stoelhead Tuns in southern California end still contains substantial amounts of high guality .
spawning and rearing habitat within the watershed, with a maj ority of the spawning and rearing
habitat Jocated sbove Bradbury Dam. For these reasons, NMFS believes that the restoration of
the Santa Ynez River steelhead populations to the point where they are viable and self-sustaining

* will be an important element of the recovery strategy for the larger Southem California steelhoad
ESU. Resolution of the Public Trust issues raised by the Cachuma Project water rights hearing .
is critical to steethead recovery in the San Ynez River, and therefore, cannot be separated from .
the recovery planning process for the Southern California steelhead ESU. Consequently, NMFS
believes that any order issued by the Board for the Cachuma Project should be framed so asnot
to prejudice the NMFS’ recovery plauning process for the Southem California ESU, or preclude
the effective implementation of recovery conservation measures that are identified in the future.
Because the range of alternatives addressed and evaluated as part of the EIR for the Cachuma -
Project is relevant to the questions of j eopardy and recovery of stecthead, as well as the Public
Trust values in the Santa Ynez River, the scope of alternatives is an itportant element of the
Cachuma Project water rights hearing. In a letter dated December 11, 2000 to Reclamation, you
indicated that the Board staff had determined that the range of alternatives for the EIR should be
revised to reflect the biclogical opinion issued by NMFS for the Cachuma Project. However, all
of the alternatives in the attachment to the December 11th letter (*“Summary of SWRCB-
Alternatives for the Cachuma Water Rights ETR™) deal primarily with a limited number of flow
rmanagement options in the lower Santa Ynez River below Bradbury Dam. None of the proposed
alternatives specifically address the fundamental issue of what river conditions (either above or
below Bradbury Dam) must be restored, or maintained, to achieve restoration of the steelhead

- runs of the Santa Ynez River, or recovery of the Southern Califormia ESU. Because these

alternatives are based on Reclamation’s proposed action which NMFS enalyzed in its biological
opinion, they address only the more limited issue of ensuring the continued existence of the
Southern California steelhead ESU, rather than the larger issue of recovery of the ESU.

As discussed previously, NMFS beligves that the restoration of the steclhead runs in the Santa
Ynez River will be crucial to the recovery of the Southern California steethead ESU, and this
specific Public Trust value should be explicitly reflected in the alternatives analysis in the EIR
 for the Cachuma Project. Further, NMFS believes that a comprehensive EIR which addresses all
the patential alternative measures for restoring steelbead in the Santa Ynez Riveraspartofa

larger recovery program for the Southem Califomia steelhead ESU is essential to fully inform
public and private stakeholders, as well as the decision makers, involved in the Cachurna Project
water rights hearing. : ' :

Summary

The Board’s water riglrts hearing on the Cachuma Project raises issues central not only to the -
general Public Trust interest in the water resources of the Santa Ynez River system, but also to
the recovery of the endangered Southern California steelhead ESU. Any decision on the
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- disposition of the water rights and Public Trust values in the Santa Ynez River should, therefore,
be made in a manner which does not prejudice the recovery plarming process that NMES is just
beginning to initiate, or the effective implementation of recovery measures necessary to restore

“viable and self-sustaining steelhead populations in the Santa Ynez River and Tecovery of the
larger Southern Caltfonna steelhead BSU.

Because the Board’s consideration and possible decision on this matter is likely to precede the
completion of NMFS’s Recovery Plan for the Southern California steelhead ESU, NMES
recommends that any water rights decision made prior to the completion and adoption of this
plan be interim in nature so that recovery actions that are needed for steelhsad can be
implemented in the future once they are identified through our recovery planning process, Any
interim decision by the Board should ensure timely implementation of: (1) Reclamation’s
proposed action for the Cachuma Project, as analyzed by NMFS in its biological opimion, and
(2) the terms and conditions included in the incidental taks statement NMFS issued to
Reclamation with its biological opinion. These measures should be implemented in an
expeditious manner without delay. Lastly, any interim decision by the Board should also include
specific requirements that pravide for continuing evaluation of the effects of the Cachuma
Project on the recovery of the Southem Califorrmia ESU, including implementation of the
conservation recommendations set forth in NMFS® biological opinion for the Cachuma Project.

NMEFS understands the additional complexity which has been added to this hearing as a result
of the Federal listing of Southern California steelhead ESU since the initiation of these water
rights proceedings. However, we hope that these comments clarify the status of the recovery
planning process, and in particular the relationship of the NMFS® biclogical opinion for the
Cachuma Project to the recovery planning process and to the Cachuma Project water rights
hearing. As noted previously, NMFS§ interds to also supply more specific cornments on the
draft EIR being prepared for the Cachuma Project water nghts heanng as soon as the dmﬁ EIR
becomes available.

Thank you for the opportumty to'providé these pmliminary comments on the Cachuma Project
water rights hearing. Should you or your staff have any questions regarding these comments or
wish to discuss these issues further, please feel free to contact Jim Lecky at (562) 980-4015.

Sincerely,

 Rebecca Lent, Ph.D.
Regional Administrator
ce:
Kirk Rogers, Acting Regional Director, Burcau of Reclamation
Janine Derby, Forest Supervisor, Los Padres National Forest
Arthur Baggette, State Water Resources Control Board
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Robert Hight, Director, California Department of Fish and Game :
Mike Higgins, Regional Water Control Board, Central Coast Region .
Charles Reysbrook, Regional Director, Region 5, California Department of Fish and Game
Arthur Kidman, Cachuma Conservation and Release Board R R
Robert Wignot, Cachums Operation and Maintenance Board S -
Michael Jackson, Chairperson, Santa Ynez River Technical Advisory Committee . =~ .~
Robert Almy, Water Agency Manager, Santa Barbara Co. Water Management Agency
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o DATE ACTICN TAKEN:
Mr. Rokert Wignot -Manager : : ' . leereste

Cachuma Operations and Maintenance Boaxd
3301 Leaurel Canyon Road
Santa Sarbara, California 9$3101-20358

Subject: Contract No. I7Er - :802R
Dear Mr. Wiénot:

‘The purpose of this letter is to inform vou that severs) Member Agencies are
not: in complliance with che Watar Conservaticn ;:avisicn-cf'u"$ Wzter Service
‘Contract Nc. I75r-1302R. '

‘Under.the contract betwesn the United States and Sanca Baxbars Coungy Water
Agency, Providing for Water Service From the ¥roject, comntrac:
No. I75r - 1802R, Article 20, Section (d) (1] stacas:

Zf at anyv time the Contracting Officer conclucdes that che CoRCractor's or &
Cachmuna Member -Unit’s water conservaction plan is iaconsistent wich any water
conservation criceria adeopted by the Concracting Officer pursuanc to |
Reclamation law and then-ia effacc, the Concrhc:;na Cfiicer shall promprliy
nocify the Contractor or Cachums Member Unit ¢l this csnclusien and fhe
reasons for it. Thersafter, the Contracting Ofiicer and cie Jonctracecr or
Cachums Member Unit shall promptly confar for -he purpase of reachisg-
Agreement as to ary changes that will be made =z the warsr conservation plan
in light of such criteria.

Section 210(b) of the Reclamation Reform Act cf 19882 raguired the prepararticn
and submittal of a Water Conservation Plan (Plan). From certain entizies thac
have entered into a repayment contract or water servics ccocntryact with
Reclamation. These Plans are recuired ro be ra=vised evers 5 vears.  In
addition, the Central Valley. Project Improvement Act of 1982 required.
Reclamacion to develicp criteria to &valuate Water Conservacicn Plans, and to
evaluate,K these Plans by rhose gritarie. Reclematicn developed the “Cricteria
for Evaluating Water Conservation Plans” (Critaria) in 19283, and revised chese
Criteria in 1996 and 1%99. : -

Aczording te our records, Carpinteria Valley Water Digtrict (CVWD). has
sybmitied a revisaed Plan, but several arszas remain to be complatad before the
Plan can be submitted for final spprovsl. Montaecito Water District (MWD} has
also submitted a draft Plan that also reguires sdéiticnal dacta for it to be
submitted as final. Santa Ynez River Watar Consarration Improvement Districe

41 (SYWCD#1) has vet tc submit a S5-year update:. Theese plans were due in
September X000 for MWD, Sgptember 2000 f2r CVWC anc Sep temder 901 for
STRWCD#1 . o : ‘ . .
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~herefore, in crder to somply with provisions of Article 20, we rzcommend Chat
you- contact MI. cavid Woollsy, SCCRC wWater Conserration gpecialisT, 2C
£55-4R27-504F OT nucille Billingsley. Recional Office, &tr 5ig-37B-5I:5- 00 £orx
rhe hearing impaired at 315-978-3608 to set up a schedule oz comg.ecing these

plans.

sinceraly,

M. Kathleen Wood

Kathy Wood :
chief Resource Management nirrigicn
SOunh—Central-Califcrnia ares Cffice

ce: Goigcta Water pistrict
15699 HOLLISTER AVE _
MOLETA, —sliisrnlé FLiLY LG
Loz o SantAa Barcava

o.o, 30X 1990 e

SANTA BRRBARM, california 81102-:290

‘carpinteria Valley water pistrict
o.2. Bex 378 -
Carp.aceria. gcsliszrnia £30%4
Monteglto water District
583 San Ysidrxo Road - _
santa Barbara, California 93108-2124
. sanca Ynez WaCer Conservacion {mprovement Discrict #1
p.0. Box 157 )
ganca Tnez. Ccalifornia 23160

bec: 5. Car:eriscc-iiaﬁ.ﬁ. Mecre (MP-+310} . 4. 2iilingsley (MP-400:

WBR;DW:RED:§049:Mar 1, 33:: PUBLIC:Delinquenc notice ls
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