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MAY 29 2003

To: Enclosed Cachuma Hearing Service List
CACHUMA PROJECT HEARING ~ APPLICATIONS 11331 AND 11332

At the pre-hearing conference on May 13, 2003, I directed the National Marine Fisheries Service
(NOAA Fisheries) to submit a formal, written request to participate as a party in Phase 1I of the
Cachuma Project Hearing by May 20, 2003. Isaid that I would rule on NOAA Fisheries’
request, as well as an issue concerning the scope of the hearing, by May 30. Other procedural
issues raised during the prehearing conference will be addressed in a supplemental hearing
notice, which the State Water Resources Contrel Board (SWRCB) will issue around J uly 1.

On May 19, 2003, NOAA Fisheries submitted a request to participate as a party. NOAA
Fisheries seeks to call five expert witnesses, and to present evidence concerning: (1) the
Biological Opinion that NOAA Fisheries issued to the U.S. Bureau of Reclamation
(Reclamation) in 2000, which addresses the effects of the ongoing operation of the Cachuma
Project on the endangered Southern California steelhead Evolutionarily Significant Unit (ESU);
(2) how the Biological Opinion relates to the steelhead recovery planning process; (3) the status
of the steelhead; and (4) conservation measures in addition to those identified in the Biological

Opinion.

The deadline to submit a Notice of Intent to Appear and participate as a party was October 11,
2000. In response to a letter from NOAA Fisheries, I instructed NOAA Fisheries in a letter
dated December 11, 2001, to submit a Notice of Intent to Appear as soon as possible if NOAA
Fisheries wished to participate in this hearing. In March 2002, NOAA Fisheries submitted a
Notice of Intent to Appear, indicating that NOAA Fisheries intended to present a non-evidentiary

policy statement only.

NOAA Fisheries has not offered any excuse for its tardy decision to participate as a party. 1 am
troubled by NOAA Fisheries® failure to follow the procedural requirements set forth in the
hearing notice. No party will be prejudiced if NOAA Fisheries is allowed to participate;
however, because the deadline to exchange testimony for Phase II has not passed. In addition,
NOAA Fisheries’ participation will be valuable in light of its unique role as the agency that listed
the Southern California steelhead ESU as endangered, authored the Biological Opinion, and is
responsible for preparing a recovery plan for the species. Excluding NOAA Fisheries from this
proceeding would make it more difficult for the SWRCB to ensure that the record includes the
evidence necessary for the SWRCB to properly evaluate impacts on fisheries consistent with the
SWRCB’s public trust responsibilities. Accordingly, I will allow NOAA Fisheries to participate.
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NOAA Fisheries is advised, however, that failure to comply in the future with the procedural
requirements for participation as a party in a hearing is grounds for dismissal as a party. (Cal.
Code Regs., tit. 23, § 648.1, subd. (c).}

At the prehearing conference, some of the parties questioned whether the scope of the hearing
includes the issue whether Reclamation’s water right permits should be modified to protect

* public trust resources upstream of Bradbury Dam. The hearing notice defines the hearing issues
broadly. Although key hearing issue 4a asks what flow requirements are required to protect
public trust resources downstream of Bradbury Dam, key issue 4a also asks what terms,
conditions, or recommendations contained in the Biological Opinion, if any, should be
incorporated into Reclamation’s permits. The Biological Opinion recommends that Reclamation
study effective passage for steelhead to spawning and rearing habitat upstream of Bradbury Dam.
In addition, key hearing issue 4b asks what other measures, if any, are necessary to protect public
trust resources. By its terms, key hearing issue 4b is not limited to public trust resources below
Bradbury Dam, or to requirements that apply below Bradbury Dam. Consistent with the hearing
notice, I intend to allow parties to present evidence concerning whether Reclamation’s permits
should be modified to address any impacts of Cachuma Project operations to public trust
resources above Bradbury Dam, including evidence concerning requirements that would apply
above the dam.

If you have any questions about this ruling, please contact Ms. Katherine Mrowka at
{916) 341-5363 or Dana Differding, Staff Counsel, at (916) 341-5188.

Sincerely,

£ S

Pdter S. Stlva
Hearing Officer

cc:  Ms. Dana C. Differding
Office of Chief Counsel (22™ Floor)
Ms. Katherine Mrowka
Mr. Andy Fecko
Division of Water Rights (14™ Floor)
State Water Resources Control Board
1001 T Street
Sacramento, CA 95814
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Mr. Arthur G. Kidman

McCormick, Kidman & Behrens, LLP

695 Town Center Drive, Suite 400
Costa Mesa, CA 92626

Department of Water Resources
Mr. David Sandino

1416 Ninth Street, Room 1118
P.O. Box 942836

Sacramento, CA 94236-0001

City of Lompoc

Ms. Sandra K. Dunn
Somach, Simmons & Dunn
813 Sixth Street, Third Floor
Sacramento, CA 95814-2403

Santa Ynez River Water
Conservation District

Mzr. Ernest A. Conant

Law Offices of Young Wooldridge
1800 — 30™ Street, Fourth Floor
Bakersfield, CA 93301
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City of Solvang

Mr. Christopher L. Campbell
Baker, Manock & Jensen

5260 N. Palm Avenue, Suite 421
Fresno, CA 93704 '

Santa Ynez River Water Conservation
District, Irrigation District No. 1

Mr. Gregory K. Wilkinson

Best, Best & Krieger, LLP

3750 University Avenue, Suite 400

Riverside, CA 92501

Califormia Trout, Inc.

Mr. Craig Fusaro

610 Anacapa Street, Suite D4 -
Santa Barbara, CA 93110

Department of Fish and Game
Legal Office

Ms. Nancee M. Murray

1416 Ninth Street, 12" Floor
Sacramento, CA 935814

Daniel P. Doporto *

Morrison & Foerster, LLP

101 Ygnacio Valley Road, Suite 450
Walnut Creck, CA 94596-8130

U.S. Bureau of Reclamation

Ms. Kaylee Allen

2800 Cottage Way, Room E-1712
Sacramento, CA 95825

Santa Barbara County Parks
Ms. Jennifer Briggs

610 Mission Canyon Road
Santa Barbara, CA 93105

California Sportfishing Protection Alliance

c/o Mr. Jerry Mensch
2553 Stonehaven Drive
Sacramento, CA 95827

Christopher Keifer

NOAA Office of General Counsel
Southwest Region

501 West Ocean Boulevard, Suite 4470

Long Beach, CA 90802-4213




