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Jeanine Townsend. Clerk of the Board

State Water Resource Control Board ' - UL
1001 T Street ' _ _ ‘ -
Sacramento, CA 95814 , _ ‘ . SWR CB EXECUTWE

Re: Comment Letier: Cal-Am Second Draft CDO
Dear Clerk Townsend and Board Members:

This comment letter is submitted on behailf of Sierra Club and the Carmel River Steelhead
- Association. : .

1. The table in Attachment 1 should be modified to be consistent with its footnote 2, which
states: 2.) Reduction in 2009 is initial amount of 5% (549 ac-ft). Starting in 2010 add 12] af each year
unti! 2014 when the annual reduction becormes 242 afa.” In particular, the mandatory cumulative
annual reductions for 2016 and 2017 should be 1759 and 2001 acre feet, not 1517 and 2001 acre feet,
and other columns should be adjusted accordingly.. Currently, the table shows no mandatory reduction
in diversions from 2015 to 2016. -

. Providing more water in the River during low flow months would provide substantial
habitat benefits to steelhead. Therefore, if the Board is declining the requests of Sierra Club and
NMFS to maximize diversion curtailments during low flow periods, the draft CDO should have
emergency provisions that allow the Deputy Director to order maximum benefits for steelthead during
Jow flow months in future years by ensuring that reductions in diversions occur to the maximurm extent
practicable consistent with public health and safety, in the gvent the Carmel River Steelhead
population is in jeopardy of extirpation. : '

Many steelhead fry rear in the habitat below the Narrows. Maintaining flow through the summer
in more of this habitat will allow such fish to rear to the smolt life-stage in the river, and avoid the
stress and mortality associated with rescue and rearing in an artificial habitat. Even for parts of the
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river that do eventually go dry. keeping water in the river longer will allow fish more time to grow
before they arc subjected to rescue. In addition, larger sized steelhead with better swimming ability, are
better able to move on their own away from the dry sections of the stream either into the lagoon

" downstream or into the perennially watered habitat upsiream. Some of these larger and more matire

steelhead will tend fo disperse on their own in search of better habitat, thus saving them from the
traumatic stress of handling during rescue. According to the MPWMD fish rescue data, the majority of
fish that are rescued come from the AQ3 zone. Seec Ambrosius testimony, PT 39, passim. '

All of the experts, (Dr. Williams (Sierra Club) Urquhart (MPWMD) and Ambrosius (NMFS)),
‘agrec that a significant curtailment of diversions during low flow periods will bring about babitat
improvement that will promote recovery of he SCCC steelhead DPS. or at least that will enhance the
prospects for survival of a viable population of steelhead in the River.

Tn his testimony Mr. Urquhart stated: “The number of days that any flow regime is extended at
the USGS ncar Carmel Gage illustrates how long one may be able to delay the initiation of fish rescues,
as once the river begins to dry at that location, the continuous dryback process has inexorably begun
for that water year and fish rescues are required from thereon. Delaying fish rescues allows more time
for juvenile steelhead to emerge from their redds (nests), and might increase fish available for rescue.

* Also, the longer rescues are delayed, the larger the fish are allowed to grow in their natural environment,
. and larger fish survive the rescue process better, as well as survive and resist disease outbreaks better
" while being reared by the District at the SHSRF, until release the following winter.” MPWMD, KU
Lxhibit 1 at 8. Utquhbart stated as well: “Therefore, if the final CDO could keep any significant amount
of additional stream habitat in this area [the reach below the Narrows] wet throughout the summet and
fall, it would likely result in additional fall production of juvenile steelhead for the watershed as 2
whole.” 1d.' : '

The California Department of Parks and Recreation (DPR), in cooperation with the Carmel
River Steelhead Association, is currently pumping approximately 500 gallons per minute of water into
the lagoon from park property east of the lagoon. This has increased the water level in the lagoon by
‘about 0.5 fl. and tends to mitigate the effects of Cal-Am’s illegal diversions on steelhcad habitat in the
lagoon. However, it is unclear how long DPR will be able to continue to bear the cost of this activity.

Il - There is a need in the Final Order to have an expeditious and available procedure for
providing greater habitat benefits to the steelhead during river low flow periods in late spring, summer,
and fall when the population of returning adults declines to levels that threaten the viability of the
Carmel River population of the SCCC DPS of steelhead. This is particularly critical in light of the

_apparent disinclination of the Board to tailor the relief set forth in the CDQO in such a manner as to

maximize benefits to the steelhead during low flow periods in the River in all future years during low
. flow periads. ' : '

' See Sicrra Club’s closing brief at 4-7.
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During the 2008 hearings, Joyce Ambrosius, NMFS fisheries biologist, urged on behalf of
NMFS__and the Prosecution team that: - . :

_ * . .the CDO be amended to provide that the annual reduction in water diversion be
implemented by reducing the daily mean diversions during the period of April through
October by the same percentage as the annual diversion reduction percentage specified in
the Order... Under the revision proposed by NMFS, the CDO would further specify that
during the months of April through October, CAW must reduce the mean daily diversion
amount by at last 15% and implement the remainder of the required annual percentage
reduction during the remainder of the year,” PT 39 at 10. -

_ Testifying on behalf of Sierra Club, Dr. John Williams proposed the following modification of
_the proposed February 2008 CDO with respect to the curtailment of diversions: -

- “IBly focusing the reduction in diversions on periods when flows in the river are
Jow [iess than 20 cfs at the Don Juan Bridge gagel. ... incremental increases in flow will
provide greater benefit to steethead and other public trust resources. Then. initially
require a 25% reduction from base unlawful production during periods of low flow, a
15% reduction during periods of marginal flow, and no reduction in periods of high flow.
In each following year, the required reduction would be increased by 2% of base
unlawfu) production for each situation, such that, in the second year, the required
reducti;)ns would be 27%, V7%, 2%. etc., until illegal diversions no longer cccur. (SC20
at29). ' :

Sierra Club and CRSA therefore urge the Board to include in its Final Order a procedure for
modifying the CDO to maximize habitat benefits to the steelhead in the event of a steelhead population
emergency: : _

Upon application by a party, or on its own motion, the Deputy Director for Water
Rights shall determine whether an emergency exists that could threaten the viability
of the Carmel River population of the SCCC steelhead DPS, taking into account the

- numbers of returning adults as counted by MPWMD,. In making his/her decision,
the Deputy Director shall consult with the DFG and NMFS. In determining whether
an emergency exists, the Deputy Director shall make a risk of extinction analysis,
hased upon Table 1 of Lindley et al.’ S

* *“Marginal Flows™ and “Base Unlawful Production” are defined in the Williams Testimony at p.28.
* Lindley, S.T., R.S. Schick; E. Moro, B.P. Adams; J.J. Anderson; S. Greene, C. Hanson, B. May. D.
McEwen, B. MacFarlane. C. Swenson. and J. G. Williams. “Framework for assessing viability of
threatened and endangered Chinook salmon and steelhead in the Sacramento-San Francisco Estuary
‘and Watershed.” Science, Volume 5, Issue 1. Article 4. ' : '
(http://respositories.edlib.org/jmie/sfews/vol5/Tssuel articled).
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In the event the Deputy Director for Water nghts determines such an
emergency exists and that decreased diversions wonid promote steelhead survival
and recovery, the Deputy Director is delegated the authority to modify the :
diversion curtailments of this Order. The Deputy Director shall also be delegated
the authority to modify the diversion curtailments prescribed under this Order,
in the event of an emergency, to minimize “take” of steelhead incidentat to Cal-
Am’s unlawful diversions from the River, consistent with Section 9 of the ESA, 16
USC §1538. These delegations include, but are not limited to, maximizing habitat
benefits by requiring reductions in diversions during low flow periods in the
River. Low flow periods are defined as times when stream flow in the Carmel.
River at Don Juan Bridge (CM 10.8) gage is less than 20 cfs for five consecutive

~ days. (See Order 2002.02, at 5). Such authontv will also include requiring Cal~
Am to cause sufficient flow to the Lagoon to remediate water quality conditions
that would impair steelhcad survival in the Lagoon, in the event the Department '
of Parks and Recreation ceases pumping water into the Lagoon from park
property east of the Lagoon to improve water quallty during low river flows.”

_ IV.  The Sierra Club belicves that the draft CDO underestimates the outdoor water usage in
the Cal-Am service arca and thus underestimates the reductions in outdoor water savings that could be-
achieved. Scc Statement of Peter Vorster, consulting hydrologist, attached with exhibits to Sierra Club
August 26, 2009 comments. Mr. Vorster estimates that the total outdoor water use of Cal-Am
Monterey service area customers could be as much as 3000 acre feet pcr annum, rather than thc 500 afa
estimate that is uscd in the proposed CDO. :

Sierra Club requests that the Board order Cal-Am to submit i information to the Deputy Director
in order that the Deputy Director can establish an accurate baseline for cutdoor water use.” Based on
evaluation of that data the Deputy Director shall have authority to determine whether the 500 afy
baseline reflects actual outdoor water use. If the recomputcd baseline was, for example, 3000 afy
rather than 500 afy, then the outdoors water usc savings would be 600 acre-feet, not 100 acre feet. and
‘the annual savings increment would be 75 af mstead of 12 af.

© % Sierra Club would support a condition in the CDO that would protect health and safety concerns of
the community. This would provide for authority in the Chief Division of Water Rights to allow for an
adjustrment in diversions ordered to abate steelhead population emergencies in the event of justlﬂabie,
Teasonable anticipation of del‘c:tq in supply that would threaten health and safety.

* The Board may wish to specify that Cal-Am provrde such mformatlon based on landscape water
audits it has performed, and that it submit additionally menthly water use data su bmitted to DWR in
connection with the Public Water Systems Survey. PWSS records for the Cal-Am Monterey Division

- Service Area for 2004-2008 are attached to the Vorster Statement, which was attached to Sierra Club’s
comments dated August 26, 2009.
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The Order should provide that the Deputy Director shall make his/her determination
concerning baseline outdoor water use for the water year prior to the effective date of the Final
Order, within one year from the effective date of the CDO. If the baseline outdoor water use figure
exceeds 800 afy. the Deputy Director will redetermine the baseline for outdoor water use, and revise
the annual diversion reductions (based on a 20% reduction in use over an eight years period)
required under the Order.

V. The Order should include the following express prohibition (in §16.5 of the proposed
Order): ,

“Cal-Am shall not increase its diversions from the Carmel River to offset any
loss in production from the Seaside Basin.”

This will refiect the intent of the Board set forth in §16.1, at p.39. This intent should be
reflected in the text of the Final CDO.

V1. Miscellaneous Comments, Corrections..
Paragraph 6.2,p. 14

The correct citation of Rule 14.] is “Monterey District Rule 14.1.17 “Water Conservation
~and Rationing Plan.” [Remove “MPWMD™|

CRSA and Sierra Club appreciate the opportunity to comment on the revised Draft CDO.

Laurens H. Silver, Esq.

California Environmental Law Project

Attorney for Sierra Club and Carmel River Steelhead
Association _ -
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State Water Resource Control Board
1001 1 Street

Sacramento, CA 95814

rtownsend@ waterboards.ca.gov

Jon D. Rubin

Jomathan R. Marz

Diepenbrock Harrison

400 Capitol Mall, Suite ~ 1800
Sacramento, CA 95814-4413
jrubin@diepenbrock.com

FPublic Trust Alliance
Michael Warburton
Resource Renewal Institute, Room 290, Building D
Fort Mason Center
* San Francisco, CA 94123
Michael@rri_org

California Sportfishing Protection Alliance
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

miatty @sbeglobal.net

The Seaside Basin Watermaster
Russell M. McGlothlin

- Brownstein, Hyatt, Farber, Schreck
21 East Carillo Street
Santa Barbara, CA 94101
RMcGlothdin@BHFS,.com

~ National Marine Fisheries Service
Christopher Keifer
501 W. Qcean Blvd., Suite 4470
Long Beach, CA 90802
Christopher keifer@noaa.goyv

California Salmon and Steelhead Association
Bob Baiocchi

P. 0. Box 1790
-Graeagle, CA 96103

rbatacchi@ gotsky.com
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Arthur G. Baggett

Board Member and Hearing Officer
State Water Resources Control Board
1001 T Street ' '
Sacramento, CA 95814

abaggeit@ waterboards.ca. gov

State Water Resource Control Board
Reed Sato

Water Rights Prosecution Team

1001 T Street

" Sacramento, CA 95814

rsato@ waterboards.ca.gov

Carmel River Steelhead Association
Michael B. Jackson
P.Q. Bex 207

Quincy, CA 95971

miatty @ sheglobal.net

City of Seaside

Russell M. McGlothlin

Brownstein, Hyatt, Farber, Schreck
21 East Carillo Street o
Santa Barbara, CA 94101 '
RMcGlothlin@BHES. com

Pebble Beach Company
Thomas H. Jamison

Fenton & Keller

P. O. Box 791

Monterey, CA 93942-0791
Tlamison@ Fentonkeiler.com

Monterey County Hospitality Association
Bob McKenzie :
P. O. Box 223542

- Carmel, CA 93922

bobmck & mbay.net

Planning and Conservation League
Jonas Minton '

1107 9™ Sireet, Suite 360
Sacramento, CA™ 95814

Jmintond@pel.org

a7



a8

89/29/2889 Bl:@i 5304325166 .. M&TISSE ‘ _ PaGE
Service List
August 26, 2009
‘Montérey Peninsula Water Management District City of Sand City

David C. Laredo

De Lay & Laredo

606 Forest Avenue

Pacific Grove, CA 93950
dave @ aredolaw net

James G. Heisinger, Jr. -
Heisinger, Buck & Morris
P.C. Box 5427

Carmef, CA 93921

iim&@ carmellaw com

City of Carmel-by-the-Sea

| Donald G. Freeman

P. Q. Box CC -
Carmel-by-the-Sea, CA 93921
cityatty @ ix.neteom com

Monterey County Hospitality Association

. Bob McKenzie :

P. 0. Box 223542
Carmel. CA 93922

bobmck @ mbay.net

Division of Ratepayer Advocates
Andrew Ulmer

California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

Buu@cguc_gj L ZOV

Suggested language.



