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Clerk to the Board - : .
State Water Resources Control Board
1001 | Street, 24™ Floor

.~ Sdcramento, CA 95814 . - R
commentletters@waterboards.ca.gov - | SWRCBEXFCUTIVE 2

" Dear Ms. Townsend: |
COMMENT LETTER: CAL-AM REVISED PROPOSED C_:EASE AND DESIST ORDER -
AGAINST CALIFORNIA AMERICAN WATER COMPANY o

The Prosecution Team submits this letter in response to the State Water Resources
Control Board’s {State Water Board) revised proposed cease and desist order dated
September 16, 2009 in the Matter of the Unauthorized Diversion and Use of Water by
the California American Water Company (Cal-Am). The State Water Board issued a
reformatted version of the revised proposed cease and desist order on September 28,
2009 (Revised Draft CDO). - : B o -

Generally, the Prosecution Team supports the adoption of the Revised Draft CDO and
its inclusion of December 31, 2016 as a date certain by which Cal-Am must cease all
unlawful diversions. One procedural matter that has yet to be addressed by the State
Water Board is the Prosecution Team's request for official notice of Public Utilities

- Commission Decision 09-05-029 and 09-07-021. The Prosecution Team’s request was
submitted on September 9, 2009 along with our Response in Support of Official Notice."
The Prosecution Team asks that the State Water Board rule on this request.

-~ The Prosecution Team has thé following comments, suggested edits, and requests for
 clarification concerning the Revised Draft CDO. Proposed deletions.and additions to

~ the actual text of the Draft CDO are made in strikeout/underline format.

1 The Sierra Ciub's September 8, 2009 letter concerning Sierra Club's (July 16, 2009) Request for Official

Notice, also requests that the State Water Board take judicial notice of Public' Utilities Commission

Decision 09-05-028 and 09-07-021 in addition to Decision 09-07-023. _ :

2 page number and/or footnote numbers provided herein are in references o the September 28, 2008
- -.- - reformatted version of the Revised Draft€DO. -~~~ © ot T T s
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Ms. Jeanine Townsend o L2- .. September 30, 2009

Ord_er. Conditions:

Conditidn 3.a_..(2)

To further improve the enforceability of the Revised Draft CDO, the Prosecution Team
recommends that footnote 53 be deleted or revised because as it is currently written it
creates an ambiguity as to what the CDO requires Cal-Am to do by December 31, 2016.
Accordingly, footnote 53 should be deleted or revised to state something substantially
similar to the following: _ ' : '

To the extent that Cal-Am fails to terminate its eentinues-te iliegal
diversions of water from the Carmel River after December 31, 201 6, Cal-
Am is in violation of this Order and subject to enforcement, potential '
administrative civil liability and/or réferral to the Attorney General's Office.
- Killegal diversions continue after December 31, 2016, Cal-Am is required,
- at a minimum, to continde incrementally reducing its illegal diversions in’
accordance with this condition. Should Cal-Am fail to meet this minimum
requirement, it will also be in violation of condition 3.a.(2) and subject to

' additional enforcement and/or administrative civil liability.
Condition 3.5;(3) '

The Prosecution Team recommends that the first sentence be amended to read “...and
‘which will-be s supplied to Cal-Am customers...”. This edit clarifies that the actual
amount reported by Cal-Am on its quarterly report, as required by condition 5(b) of the
draft order, is subtracted from the base amount. Even though the amount of ASR water
actually supplied to Cal-Am customers by extraction from the Seaside Groundwater
Basin cannot be exactly determined or distinguished from the Seaside groundwater,
Condition 3.¢. states that Cal-Am should use stored groundwater to supply the needs of.
its customers and reduce diversions from the river, and that “Cal-Am's illegal diversions
from the river shall be reduced at the same rate water is pumped from the groundwater
basin . . ..” Accordingly, the Prosecution Team requests confirmation that unless Cal-
Am submits an alternative operating plan that is approved by the Deputy Director for
Water Rights, compliance with this condition requires Cal-Am to use all the ASR water it
pumped from the river during the previous collection season as authorized by Permit
20808A; and that quantity shall be subtracted from the base amount in accordance with

- this condition, . '

- Condition 3.b. |
The Revised Draft CDO aliowé either Cal-Am or the Monterey Peninsula Water

Management District (MPWMD) to petition the State Water Board's Deputy Director for
Water Rights for relief from annual reductions t6 the bage amount. One prerequisite to
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Ms. Jeanine Townsend = -~ -3 o September 30, 2009

being granted such relief is that “demand for potable water by Cal-Am customers has
been-reduced by 13 percent.” Footnote 55 goes on to explain that “[flor purposes of
measuring compliance, the 13 percent reduction shall [be] measured against the
adjusted base required by this condition for the year in which the conservation

" requirement is imposed.” S

The Prosecution Team seeks clarification on how to determine when demand has been

7T reduced by 13 percent.  Footnote 55 pertains fo"an adjusted based ‘amount of water -
diverted from the Carme! River, but Cal Am’s customer demand for potable water is a
quantity of water based on Cal-Am’s total diversions (or Production) from all sources.
Consequently, the Prosecution Team believes Footnote 55 must be expanded to relate
customer demand to the diversion amount after annual reductions. ' -

Attachment 1

The Prosecution Team sug'gests making changes to Attachment 1, Table 1 of the
' Revised Draft CDO as reflected in Attachment 1 hereto. . . .

The Prosecution Team re_qﬁests that the State Water Board conéider the'above. :
comments, suggested edits, and requests for further clarification of the contents of the
Revised Draft CDO. - ' ' | ' ' L

Sincerely,

Yvonne West, Staff Counsel
* Office of Enforcement

cc:” Cal-Am Service List (attached) o Jim 'Ka_s‘s_el, Assistant Division Chief,
' Division of Water Rights (e-mail)
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'DIVISION OF WATER RIGHTS PROSECUTION TEAM'S
SERVICE LlST OF PARTIGIPANTS

September 30 2009

(PARTICIPANTS TO BE SERVED WITH WRITTEN TESTIMONY EXHIBITS
" AND OTHER DOCUMENTS.) '

(Note: The parl:lclpants whose E-mail addresses are listed below agreed to accept

electromc serv:ce, pursuant to the rules specified in the. hearlng notice.}

Calrfomla Amerlcan,Water
Jon D. Rubin
" Deipenbrock Harrison
400 Capitol Mall, Suite 1800
" Sacramento, CA 95814
jrubin@diepenbrock.com

. Public Trust Alliance
Michael Warburton
Resource Renewal Institute
Room 290, Building D -~

' Fort Mason Center

~ San Francisco, CA 94123

Michael@rei.org '

Carmel River Steelhead Association &
Calif. Sportfishing Protection Alliance

Michael B. Jackson
" P.O. Box 207 .
Quincy, CA 95971

miatty@sbcglobal.net

City of Seaside &

" The Seaside Basin Watermaster
Russell M. McGlothlin .
‘Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street
Santa Barbara, CA 93101

RMcGIothIin@BHFS.'com

City of Sand City .
James G, Heisinger, Jr.

- Heisiner, Buck & Morrus .
P.O. Box 5427

-Carmel, CA 93821

iim@carmellaw.com

" State Water Resources G Control Board

Reed Sato .

Water Rights Prosecutson Team
1001 | Street

Sacramento, CA 95814
rsato@waterboards.ca.gov

Sierra Club — Ventana Chapter
Laurens Silver

- California Environmental Law PrOJect

P.Q. Box 667
Mill Valley, CA 94842
larrysilver@earthlink.net

'|gwill@dcn davis.ca.us

Monterey Peninsula Water Management District

© David C. Laredo

De Lay & Laredo
6086 Forest Avenue
Pacific Grove, CA 93950

dave@laredolaw.net

City of Carmel-by-the Sea °
Donald G. Freeman

P.O. Box CC '
Carmel-by-the Sea, CA 93921

Service by Mail

' Pebble Beach Company

Thomas H. Jamison

Fenton & Keller

P.0. Box 791

Monterey, CA 93942-0791
TJamison@FentonKeller.com




Monterey County Hospitality Association:

Bob McKenzie
P.O. Box 223542
Carmel, CA 93922
info@mcha.net

bobmac@gwest. net

Planntng and Conservatlon League
Jonas Minton
1107 9™ Street, Suite 360

. Sacramento, CA 95814

imintoh@pcl.org

Division of Ratepayer Advocates
Max Gomberg

505 Van Ness Avenue

San Francisco, CA 94102

‘mzx@cpuc.ca.qov

City of Seaside’

¢/o Rick Medina

440 Harcourt Avenue
Seaside, CA 93955

- rmedina@ci.seaside.ca.us .

California Salmon and Steelhead Association
Bob Baiocchi

P.O. Box 1790 ‘
Graeagle, CA 96103

rbaiocchi@gqtsky.com

National Marine Fisheries Service
Christopher Keifer -

501 W. Ocean Bivd., Suite 4470
Long Beach, CA 90802 :

christopher.keifer@noaa.gov

Pebble Beach Company
Kevin M. O'Brien

Downey Brand LLP

621 Capital Mall, 18" Ficor
Sacramento, CA 95814

kobrien@downeybrand.dom

Carmel River Steelhead Association
Brian Leneve
P.O. Box 1021

‘Carmel, CA 93921
- bileneve@att.net



