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BRIEF OF
MONTEREY PENINSULA WATER MANAGEMENT DISTRICT
ADDRESSING THE SCOPE OF PROCEEDINGS

INTRODUC’I‘ION
On July 6, 1995, the State Water Resources Control Board (SWRCB) adopted

Order No. WR 95-10 regarding four complaints concerning Califonﬁa-American Water ‘

Company’s (Cal-Am’s or CAW’s) legal basis for its right to divert water from the Carmel
River. | |

By letter dated January 15, 2008, James W, Kassel, SWRCB Assistant Deputy

Director for Water Rights, issued a draft Cease and Desist Order (CDO) by which the
SWRCB initiated further compliance proceedings against CAW relating to its Carmel
‘River water use. The draft CDO alleges that since 2000, CAW has ﬂ]égally diverted at
least 7,164 acre-feet annually '(afa) from the Carmel River a_nd that CAW’s unauthoﬂzed
diversions continue to have adverse effects on the public ’_trus‘ﬁ resources of the Carmel

.River. The CDO proposes a schedule to ramp-dovm CAW diversions from the Carmel

' The SWRCB adopted Order No, WR 95-10 on July 6, 1995 (hereafter Order, or Order 95-10).
The Order required, inter alic, CAW to terminate unlawful diversions from the Carmel River and

.. 1o comply with specified conditions. The SWRCB found CAW’s rights to divert 3,376 afa from

the Carme! River consisted of 1,137 afa under pre-1914 appropriative rights, 60 afa under riparian
rights, and 2,179 afa under Llcense 11866 (Application 11674A). Order 95-10 contained ﬁndmgs
- that CAW diversions were having an adverse effect on: (a) the riparian corridor of the river; (b)

wildlife dependent upon instream flows and npar:an habitat, and (c} steelhead which spawn in the

river,

- Petitions for Writ of Mandate were filed challenging Order 95-10. As part of the litigation

settlement, the SWRCB adopted Order WR 98-04 on February 19, 1998 amending Order 95-10.
Further modification occurred on March 21, 2002, with the issuance of Order WRO 2002- 0002.
An earlier modif’ cation from April 18, 2001 was rescinded with the 2002 order.
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River to begin in Water Year (WY) 2009; this would take effect beginning October 1,
2008. o | | | | |

On March 5, 2008 the SWRCB issued a formal Notice of Public Hearing,
Meéﬁng to Receive Policy Statements and Pré-Hearin_g Conférence on the draft CDO..

The Notice identified the following key issue for this proceeding:

Should the State Water Board adopt the draft CDO? If the draft CDO
should be adopted, should any modifications be made to the measures in
‘the draft order? What is the basis for each modification?

During the Pr_e-heming Conference convened by' Board Members Arthur G.
Bagpett, Jr., and Gary qul’_f on March 19, 2008, questions arose regarding the scopé and o
procedure for this proceeding. The hearing officers allowed the pérties the opi:ommity to
submit briefs on this matter, The Mdntcrcy Peninsula Water Management District
' (Water Management District ..o1j MPWMD) herewith submits this brief to address its
concerns regérding the scépe ﬁf this proceedmg '

TH.E WATER MANAGEMENT DISTRICT IS RESPONSIBLE FOR

INTEGRATED WATER RESOURCE MANAGEMENT
' IN THE MONTEREY PENINSULA AREA

The California Legislature created the Water Management District in 1977,
forming 2 public agency which was the first of its kind in California. MPWMD
boundﬁ'ies encompass the cities of Carmel-by-tl_l_c-Sea, Del Rey Oaks, _Monterey-, Pacific
Grove, Sand City, Seaside, the Monterey Peminsula Airport District, and portions of
unincorporated Monterey Coﬁnty, primarily in Carmel Valley, the Del Monte Forest and
Carmel Highlands. With minor cﬁceptions, | the entire' CAW Monterey District
distribution system lies within the jurisdictional boundary of MPWMD.

? Statutes of 1977, Chapter 118, as amended, found at West’s Water Code Appendix, Sec. 118-1,
el. seq.
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The Water Management District is unique. Its duties are not those undertaken by
traditional public utilities or water systems; it does not Ideli‘_ver water to customers.
Instead, the District exercises régulatory authority over delivery and use of water, both by
municipal and private systems. The Water Management District statute provides the sole
legislative authority for integrated management of water resources within the Monterey
Peninéula area, encompassing the surface an& Subsurface waters of the Carmel River;_the
| Seagide Groundwater Basin, and all other water-bearing geologic formations within the

MPWMD boundaries. -

Meeting this statutory responsibility, the Water _Maﬁage_ament District has had

‘more than thirty yeaﬁ experience analyzing Peninsula waier resources, managing the
intef—rclationship between Caﬁnel Valley and Seaside waters, dealing with the complex
yet limited CAW system network, and undertaking means to balance wéter demand and

supply among those who compete for thls limited resource.
| Based upon the Water -Management District’s extensive database and
comprehensive operations model it uses to manage and predict water system impacis, the
District asks the SWRCB to modify thé scope of these. pfoceedings as stated in detai]
below. |

SCOPE OF PROCEEDINGS

THE DRAFT CDO MUST CONSIDER CHANGED
CIRCUMSTANCES THAT LIMIT WATER SUPPLIES
AVAILABLE TO THE MONTEREY PENINSULA

The SWRCB must consider conseduenccs of the court~mandated production
ramp-dowﬁ caused by the Seaside Basin adjudication decision (California American
Water vs. City of Seaside, Monterey County Superior Court Case No. M66343). This
court mandate may requirs CAW to reduce its Seasids Basin pumping by tem pervent
(10%) on Janary 1, 2009 and includes subsequent potential reductions every throe (3)
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years (riennially) thereafter, beginning Octobex 1, 2012. The initial CAW reduction
from the Seaside Basin in WY 2009 would be 387 afe; the total reduction for CAW from
the Seaside Basin -in WY 2021 will be 2,355 afa.

The draft CDO must consider all requiremepfs .of law that restrict water supplies
available to CAW, and cannot consider the Carmel River issues in 2 i'acuum.

A key issue to address this consideration can be stated as follows:

- What current constraints affect water supplies for the CAW water system?
How- does the production ramp-down in the Seaside Basin, mandated by
the court in California American Water vs. City of Seaside, affect CAW
and what effect, if any, should these constraints have upon measures
required by the draft CDO? ‘

AS DRAFTED, THE PROPOSED CDO MAY NOT SIGNIFICANTLY IMPROVE
" THE ENVIRONMENT FOR STREAM DEPENDENT |
" FISH, WILDLIFE OR VEGETATION
Overwhelming evidence defines the fundamental problem addressing water
 resource issues in the Monterey Peginsula area: |
| . noiananghmforpeople; |
e notenough waler for fish and wildlifs;
+  notcnough water for stream dependent vegetation.
This water shortage has evoked beric efforts by vohmteers, the Water

-.memmm‘meminunity-gt large’.

3 m-mm&mw.mum@uﬂemmmmmmm
.mwmmmmm-mmwsmﬁmmwmm. These
include the following efforts: : :

* In November 2007, the SWRCB issued Water Right Permit 20803A jointly to the
WmMMM&W%MMI&MMMWSW‘
Racovery (ASR) project, with & projected long term, averags, yield of 920 fs.
InNMmhor%ﬁ?.ﬁnDiﬂiatmwd,mdﬂnChyﬁSmﬂCﬂyWhemm
WMWMMWMWMWMM%aW-MM
yield of 300 afa.

. mm_ms,mmmmmwmmmmmmm‘
MPWMD Seawater Desalination Project in the Sand City area and renamed this project the *95.

" [footmote continues on next page] _ - :
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Thmehmhmmwdﬁﬁmé,mmmmﬂmwmmmnpdom :
proposed in the CDO will provide significant benefit to fish, wildkife or siresm dependent
* vegetation. TheamommofinﬂmedsumﬂowhtheCmIijamdmmdwmr
in the underlying Carmel Valley Allovial Aquifer that the proposed water restrictions will
provide bave not been quantified. The CDO will jeopardize the health and safety of the
ﬁWdMMonmyPMMmymmawndmngﬁsh,
wildlife or vegetation,. ' ‘

A key issue to address this consideration can be stated as follows:

" Will the production ramp-down proposed in the draft CDO significantly
improve the environment for stream dependent fsh, wildlife or
vegetation? If so, how? _ : )
As proposed, ﬂaedrdtCDOdosnoﬂmg to address problems resulting from the

water shortage. ThedraﬂCDOcanmtendﬁ:ecbmnicwatérshmw,theMonmy |
Peninsula. The draft CDO does not provide enough water for people... end at the same
tims it fails to provide enough water to satisfy environrental nesds.

_”

IﬂMod’hmogniﬁmcﬁmmosedlmgﬂmmﬂyinl@whichiﬁeﬁmmmme
ﬁmmhaulyBﬁOOh&Maﬁmdmm&dedimdmeﬁmMﬁngCAW'sinegﬂ
diversions from the Carme! River. _

* CAW continues to support analysis of its Coastal Water Project (CWP) application
pending before the Californie Public Utilities Commission (CPUC), in acooed with the Plag B
Project Report required by AB 1182 (Ch. 797 -of the Statutes of 1998), comprised of & proposed
_MandingSeemeunﬁnﬁionPhnthuvingalmgmyialdofIO,43Gaﬁ.md_unASR'
- project having a long term yield of 1,300 afa. _

. TheCPUC’sDiviﬁmofRatePaym’Advm(DRA)hasiniﬁm-n-maptfma
WWW&MMPWMMMWW'W;mmaW
lonstermy_ieldofappm:imhrm&%gfa. '

. mmwmmmmmdmmmwmmm
inoluding the Pajaro/Sunmy Mesa Community Services District’s Montersy Bay Regional
Se?meenﬁmtanmjedmdtheWﬁmSWComy‘sSthsﬂmvm '
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THE DRAFT CDO SHOULD CONSIDER
WHETHER MEASURES TC REDUCE
WATER USE ARE REALISTICALLY ACHIEVABLE
WITHOUT ADVERSLY AFFECTING' ‘
HEALTH AND SAFETY ON THE MONTEREY PENIN SULA

The draft CDO is mconsmtent with the terms of SWRCB Order 95-10. These
proceedings must enable CAW to meet the water needs of the community in accord with
its existing commitments and obligations as 2 regulated water utility. The CDO should
clarify its effects upon vested rights such as those recog;niied by the water entiflements
- " beld by the Pebble Beach Company and the City of Sand City. ‘,

The draft CDO proposes to phese in additional imits upon conmunity water use.
.mmmmmﬁmmmmmmﬁmm.ﬁwm
MMMWWMMWWRMMW
(Gmﬁ)hvel, hmdondxvumnmmmlws. 'Ihu:smfmmdmhﬁ:c. It is
mmmmmmmmmmnmm
shmhae;meabiﬁtyto-mmislweiofmdmﬁminmpmm&mgnlm

mmﬂmeoedmdmdmemd. Rnﬂ;mgumulwdmdforﬂmmmy

natheaclnevahie

| A key difficulty endemiic 1o any order that CAW reduce water production is

‘evident in the draft CDQ. The order incorporates a production famp-dom ;cﬁédule.
mwummwmmmwmfmu
immediately achieved. winmemmmmmmwmmmamis
neaded to implement the condervation gosl; it cannot be ackieved overnight. Measures
v&ﬂmdwbcwmdimplcmmdwnﬁmebomﬂnmdm What is
hchng-hdwm.ﬁmyﬂmﬂbaﬁswwdﬁuﬁcwmmﬂmdammd(m.
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50% reduction in CAW's currently allowed diversions from the Carmel River) or its
The CDO hcaﬁn;g‘shom& not focus only on the quantity of water to be divertéd by

CAW, but also on the méans CAW- must impose upoﬂ .the co‘mmunity to cause this

necessary reduction in water demand. Key issues to this effect can be stated as follows:

Should the State Water Board require CAW to impose specific water -
conservation requiremerits upon the community under the draft CDO? If
so, what are those measures and what is the basis for each measure?

Is the mandatory production ramp-down schedule in the draft CDO
realistically achievable by the community, in the absence of drought or
other water supply shortage? If so, how?

Wil the production ramp-down adversely affect the health, safety or
welfare of the citizens of the Monterey Peninsula?

Shall the CDO incorporate Condition 4 of Order 95-10, allowing CAW to
honor existing commitments, including water entitlements such as those
held by the Pebble Beach Company and the City of Sand City. If so, how?

THE DRAFT CDO SHOULD ADDRESS
‘MEASURES THAT CAW MUST TAKE TO
DEVELOP REPLACEMENT WATER
FOR THE MONTEREY PENINSULA

| The draft CDO should address the manner and timing in which CAW shall
develop a replacement souzos of water. The draft CDO should require CAW to develop a
schedule for-compliance with Order 95-10. This schodule should be consistent with &

realistic timetable for an expected deticmuination by the CPUC on the water supply

project sliernatives. The CDO timaline should be specifically tied o CPUC and CEQA
processes.; Key issues to this effsct can be stated as follows: |
Should the Stite Water Board require CAW to complete specifio tagks in

compliance with a clear schedule to comply with Order 95-10, in lieu of
the pheséd production ramp-down proposed in the draft CDO? If so, what
| . | ' Brief of Monterey Feninsula Water Manzgement District
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Mdﬂmnasksbe,mdwhn:sdwdnlewmmmump}ymﬂx
CPUC and CEQA processes? -

wmmmmmduwmmwmmwwm
thaaetuksmwcmdmthﬂnmqmadsdmdﬂe?

THE CDO PROCEED]NGS
SHOULD BE BIFURCATED

The pending SWRCB proceedings will address a variety of issues relating to

CAW’s water use practiccs A decision io bifurcate the hearing Would clarify the "

_interests of the parties and prowde focus for the key 1ssues. Threshold matters needmg

. resolution mclude the following:

* Is CAW in compliance with all tefms and conditions of Order 95-10, as amended?

* What additional consiraints now affect CAW water supplies?
Subsequent matters are for the most part derivative of the manner in which

threshold 1ssues are resolved. Some subsequent matters may becorne moot, no longer
requiring resolutlcm Others, while still in need of resolution, may have then' scope
greatly constrained by the manner in which the threshold 1 1ssue has been resoived. These
"include: ' |

» Should CAW be reqmred to complete specific tasks to comply with Order
95-10? '

‘s Should specific conservation requuements mstead of productxon hmxts be
mposed on CAW?

* Should CAW be required to comply with a clear schedule, appropriate
under CPUC and CEQA processes, to ach1eve Its reqmred tasks? -

» What conseguences should be imposed upon CAW ifit faﬂs to complete
- these tasks m accord with the required schedule?

* Arc mandatory production limits realistically acmevable? How wﬂl it
affect the health, safety or welfare of the citizens of the Monterey
Peninsula?
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® To what extent will broad production limits upon CAW positively affect
the environment for stream-dependent fish, wildlife and vegetation?

* How shall existing commitments and water entitlements such as those held

by the Pebble Beach Company and the City of Sand City to be
recognized? ‘ ' '

The parties will benefit from a decision to bifurcate this hearing and address
additional issues only at a second stage m these proceedings. Select part}es may have
" interests that only relate to those rafsed ina ﬁortion of the précéedmgs. Any reduction in
the number of parties- or the extent of their participation will ease the administrative

burden for the SWRCB and the parties, and result in a more efficient bearing.

. CONCLUSION

' The Water Management District asks the SWRCB to expand the scope of these
proceedings (ﬁ) to consider the limited Watér supplies now'availab]el fo the Montefey
Peninsula due to the Seaside Baéin Adjudiqaﬁom {(b) to consider whether rﬁeasures to
reduce water use are realistically achievable without adversely affecting health and safety -
on the Mont'créjy Peninsula, (¢) to consider whether and to what exte_ﬁt, if any, river
diversion will ﬁositii;ely affect the environment for stream-~dependent fish, wildlife and
- vegetation, and (d) to address the manner and timing in which CAW shall be required to
~ develop replacement sources of water.

- The SWRCR should bifurcate the CDO proceedings to enable early resolution of
thmshold issues, and allow a full hearing on all d-.;:rivative issues. Bifurcation may make

the trailing matters moot. If not, many subsequent matters. will have their scope -
i . /

N

i
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cdnsu'ained ij the manner in which the thresholdrissues are resolved. Bifurcation will
result in adﬁlinistrative efﬁciency, and remove undue burdens from staff and parties
alike, |

‘ Rcspebtfuﬂy submitted,

Dated: April 8, 2008 | DelA

David C. Laredo
General Counsel
Monterey Peninsula Water
Management District

U\General (NEW)MPWMD - Main\SWRCB - Ceass & Degist OrderBrief to SWRCB re Scope3 - 08apr08.doc
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{ whose direction the service was made.

PROCE OF SERVICE

I, Wanda Gooch, declare as follows:

I'am employed in the City of Pacific Grove and County of Monterey, California. 1
am over the age of eighteen years, and not a party to the within cause; my business address is DE
LAY & LAREDQ, 606 Forest Avenue, Pacific Grove, California 93950. On April 8, 2008, I
served the within: ' : :

+ BRIEF OF MONTEREY PENINSULA WATER MANAGEMENT DISTRICT
ADDRESSING THE SCOPE OF PROCEEDINGS '

on the interested parties in this action by placing a true copy thereof ir. a sealed envelope,
addressed as follows:

Please see attached list

& (BYMAIL) By placing such envelope, with postage thereon fully prepaid for first

class mail, for eollection and mailing at De Lay & Laredo, Pacific Grove, California
following ordinary business practice, I am readily familiar with the practice being that in
the ordinary course of business, correspondence is deposited in the United States Postal
Service the same day as it is placed for collection.

I declare that I am employed in the office of & member of the bar of this court at

Executed on April 8, 2008, at Pacific Grove, Califomnia.

Nade Goroi

Wan_c‘la Gooch




CALIFORNIA AMERICAN WATER CEASE AND DESIST ORDER
- JUNE 19, 2008 HEARING

SERVICE LIST OF PARTICIPANTS
{(March 20, 2.008)

(PARTICIPANT S TO BE SERVED WITH WRITTEN TESTIMONY EXHIBITS

Sacramento, CA 95814
(916) 492-5000 ;
* jrubin@djepenbrock.com

Public Trust Allience
Michael Warburton -
Resource Renewal Institute
Room 290, Building D
Fort Mason Center

San Francisco, CA 94123

Michael@rri.org

Carmel River Steelhead Association
- Michael B. Jackson
" P.O.Box 207
Quincy, CA 95971
(530) 283-1007

miatty(@sbeglobal.net

City of Seaside
Russeli M. McGlothlin .

. Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street.
Santa Barbara, CA 93101
(805)963-7000 .

. BMeGlothlin@BHFS.com

AND OTHER DOCUMENTS.)
California American Water State Water Resources Control Board
Jon B. Rubin Reed Sato
Diepenbrock Harrison ‘Water Rights Prosecution Team
400 Capitol Mall, Suite 1800 1001 I Street

Sacramento, CA 95814
(916) 341-5889

rsato@waterboards.ca.gov

Sierra Club — Ventana Chapter
Laurens Silver :

California Environmental Law Project
P.O. Box 667 ,
Mill Valley, CA 94942

(415) 383-7734

lareysi iver@e.arthliﬁk.net

lgwilli@den davis.ca.us

Calif. Sportﬁshmg Protection Alhance
Michae] B. Jackson o
P.O.Box 207 ‘

Quincy, CA 95071

(530) 283-1007

mjatty@sbeglobal.net '

The Seaside Basin Watermaster
Russell M. McGlothlin

' Brownstein, Hyatt, Farber, Schreck

21 East Carrillo Street

. Santa Barbars, CA 93101

(805) 963-7000
RMeGlothlin@BHFS com

SWRCB — Service List
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Monterey Peninsula Water Management
District

David C. Laredo

De Lay & Laredo

606 Forest Avenue _

Pacific Grove, CA 93950

(831) 646-1502

Pebble Beach Company
Thomas H. Jamison
Fenton & Keller -

P.O. Box 791

Monterey, CA 939420791
(831) 373-1241

Tlamison@FentonKeller.com

Monterey County Hospitality Association
Bob McKenzie

P.O. Box 223542

Carmel, CA 93922

(831)626-8636

mfo@meha.net
bobmck@mbay.net

Planning and Conservation League
- Jonas Minton

1107 9" Street, Suite 360

Sacramento, CA 95814

(916) 7T19-4049

iminton@pel.org

'City of Sand City

James G. Heisinger, Jr.
Heisinger, Buck & Morris
P.O. Box 5427

Carmel, CA 93921

(831) 624-3891

City of Carmel-by-the-Ses
Donald (. Freeman

P.0. Box CC
Carmel-by-the-Sea, CA 93921

-(831) 624-5339 EXT. 11

California Salmon and Steelhead Association
Bob Baiocchi

P.O. Box 1790

Orasagle, CA 96103

(530) 836-1115

rhaiocchifdgotsky.com

National Marine Fisheries Service
Christopher Keifer

501 W. Ocean Blvd., Suite 4470
Long Beach, CA 90802

(562) 950-4076

christopher.keifer@noaa.gov
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LIST OF PARTICIPANTS MAKING POLICY STATEMENTS ONLY

(DO NOT SERVE THE FOLLOWING PARTICIPANTS WITH WRITTEN
TESTIMONY, EXHIBITS AND OTHER DOCUMETS})

City of Monterey

Fred Meurer, City Manager
Colton Hall ,
Monterey, CA 93940

(831) 646-3886

meurer(@cei. monterey.ca.us

" California Department of Fish and Game

Chandra Ferrari

1416 Ninth Street, 12% Floor
Sacramento, CA 95814
(916) 654-3819
cferrari@dfg.ca.gov

Division of Ratepayer Advocates
Andrew Ulmer

505 Van Ness Avenue

San Francisco, CA 94102

' (415) 7032056

eau@.cguc.cggg s

Defenders of Wildlife -

John Basofin :
1303 T Street, Suite 270
Sacramento, CA 95814
{916) 313-5800 ext. 108

Jbasofin@defenders.org : ' |
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