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- REED SATO, Director (SBN 87685)
"MAYUMI OKAMOTO, Staff Counsel (SBN 253243) '
" Office of Enforcement

State Water Resources Control Board
1001 | Street, 16" Floor

Sacramento, California 95814
Telephone: 916-341-5889

Fax: 916-341-5896

E- mall rsato@waterboards ca.gov

Attorneys for the Water Rights Prosecution Team
BEFORE THE STATE WATER RESOURCES CONTROL BOARD

REPLY PREHEARING STATEMENT FROM
THE WATER RIGHTS PROSECUTION
- TEAM

In the matter of

California American Water Company
Cease and Desist Order Hearing
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1. | THE FOCUS OF THE HEARING SHOULD BE ON CAL-AM’S CONTINUED UNLAWFUL
DIVERSION OF WATER FROM THE CARMEL RIVER SINCE THE ISSUANCE OF
ORDER 95-10

In its Pre-Hearing Briéf, California American Water Company (Cal-Am) attempts to
reframe the scope of hearing as being limited to the single issue of whether it has violated
Condition 2 of Order 95-10. (Cal-Am Pre-Hearing Briéf, page 7, line 19.) The violation of
Condition 2 is not what the draft Cease and Desist Order (CDO) relies upon although the violation
of Condition 2 is one of the bases for the action. Neither the CDO nor the hearing notice limit the
issues before the State Water Resources Control Board (Board or State Water Board) to the
extent that Cal-Am claims. The primary issue before t.heBoard in this proceeding is whether the
Boafd should adopt the proposed CDO, which is based Qh ,Cal-Am"s’v continued unauthorizéd
diversion of water from the Carmel River. | R

A. The Notice of Draft Cease and Desist Order (CDO) provides Cal-Am with sufficient
notice that the hearing will concern its continued unlawful diversion of water from
the Carmel Rlver

Water Code sec’uon 1834 requires a not:ce of CDO to “contain a statement of facts

and information that would tend to show the proscribed action.” The Notice of the Draft CDO
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satisfies the requirements of Section 1834 by providihg a factual background on Cal-Am’s
diversions from the’Carmel. River in excess of its legal right, an explanation of how Order 95-10
provided a framework to addressing Cal-Am’s unlawful diversions based on information available
at that time, and the rdentn‘tcatron of the basis for the issuance of the CDO due to a vnolatlon or.
threatened violation of unauthonzed dlversmn or use under Water Code sectlon 1052
Spemﬂcally, the Notice states that the draft CDO “requires Cal-Am to cease and desrst fromv
diverting and using water'in excess of its Iegel rights, or comply with the constraints of the

enclosed CDO within the specified time schedules. If Cal-Am disagrees with the facts or time v

- schedules for the corrective actviohs set forth in the enclosed draft CDO, Cal-Am may requesta -

hearing....” (Notice of Draft Cease and Desist Order, in letter from James Kassel, " January 15
2008 ) Implrcrt in the Notrce rs the fact that Cal Am can request a hearmg if it dlsagrees with the

proposed findings in the Order.

The Draft CDO ltself makes srmrlar statements of fact and information showmg that
the proscribed action will be based on Cal-Am’s violation or threatened violation of unauthorized
diversion and use of water pursuant to Section1052. (Draft CDO, page 1.) Furthermore, the
proposed findings are not limited to whether Cal-Am has complied with condition 2 of the Order
but also address Cel-Am’s illegal diversions (Finding No. 1) and the adverse effects from the
unlawful diversions (Finding No. 2)7 Cal-Am’s contention that it does not have notice of the full
scope of the matters at issue in this proceeding is simply not credible.

The Prosecution Team recognizes that some information regarding Cal-Am’s
compliance with Condition 2 of Order 95-10 may be relevant to the noticed issue of Cal-Am’s
continued unlawtul diversion. However, its compliance (or lack thereof) with Order 95-10 ie
relevant only to the extent of evaluating whether the terms of Draft CDO are sufficient and
reasonable not whether there is legal exposure of Cal-Am to a CDO.

For example proposed evidence regarding- Cal-Am’s effort to complv WIth Order 95-
10 through prorects like the Aquifer Storage and Recovery (ASR) project or the Moss Landlng
desalination plant may be relevant to determlne whether the proposed reduction time schedule in

the Draft CDO is reasonable, but such evidence is not dispositive of whether the CDO may be

- issued in the first instance. Regardless of whether Cal-Am has attempted to comply with.

Condition 2 of Order 95-10 and perfect its water rights,'Cal-Am can not rebut the plain fact that it
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continues 1o illegally divert water from the Carmel River in violation of California law.

B. Evidence provided by interested parties regarding impacts to threatened species of
steelhead fish, harm to habitat, and harm to public trust resources is relevant to the
noticed issue, but this evidence should be limited to aiding in the determination of
the proposed time schedule s reasonableness

. , In the State Water Board s OfflClal Notrce of Publrc Hearmg, the background
information frames the underlying purpose of issuing the CDO as requiring Cal-Am to “cease and
desist from diverting water from the Carmel River in excess of its,legal rights by reducing its
unlawful diversions pursuant to a [reduclioh] schedule set forth inv»the CDO.” (Official Notice of
Public Hearing, page 2.) The key issue is whether the State Water Board should adopt the'D'raft
CDO (the reduction time sehedule to terminate Cal-Am’s continued uniawful diversions), whether
modifications should be made, and if so, identifying the basis for each modification. (Official
Notice of Public Hearing, page 3.) - | | | |

The Prosecution Team recognizes that other interested parties wish to address the
continual effects of Cal-Am’s diversions on public trust resources by conducting a full evidentiary
hearing on new information regarding biological impacts. The Prosecution Team views these
issues as relevant to the scope of the CDO. As such, the Prosecution recognizes the relevance
of this information but does not see that a reopening of Order 95-10 (to the extent that any of the
parties is making such a proposal) is necessary or appropriate to the consideration of such

information.

IIl. ORDER 95-10 SHOULD NOT BE VIEWED OR INTERPRETED AS A PERMIT
AUTHORIZING CAL-AM TO CONTINUE TO DIVERT WATER IN EXCESS OF ITS ACTUAL
LEGAL RIGHT SO LONG AS THE THIRTEEN CONDITIONS ARE SATISFIED.

Cal-Am’s Pre-Hearing Brief interprets Order 95-10 as a permit a:uthorizing it to divert
up to 14,106 afa, an amount in excess of its actual legal right so long as the conditions in Order
95-10 are satisfied. (Cal—Am Prehearing Brief, page 4, lines 6-14.) If this is truly Cal-Am’s legal
contention, not simple posturing, vthen it is not surprising that Cal-Am has failed address its
diversions witrr more 'urgeney or that the Prosecution Team must advocate for additional -
enforcement action to force an end to Cal-Am illegal diversions. Cal-Am’s interpretation is wholly

urlfounded.
11/
/1]
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A. The procedural posture of Order 95-10 indicates that the legal effect of the Order is
- more akin to an interim solution to assist in termlnatmg unlawful dlversmns rather
than conditionally permlttlng the unlawful dlversrons

In Order 95-10, Section 8.0, the Board identified the three enforcement options

avallable toitin response to the unlawful dlversron and use of water Smce the ongmal

proceedmg was not noticed under any of the avallable enforcement optrons it was unable to issue
an ACL or a CDO.  If the original proceeding had been noticed under Water Code section 1825 et
seq., the Board would have been able to directly adopt a CDO because, at that time, Cal-Am was
diverti«ng water in excess of the quantity authorized by permit or license. (Order 95-10‘page 37.)
Additionally, the Board could have referred the matter to the Attorney General’s Office under
Water Code section 1052 for injunctive relief or administrative civil liability. In lieu of this option,
the Board decided to suspend the referral if Cal-Am toQk certain actions set forth in Order 95-10.

The Board stated that its primary concern should be the adoptien of an order whicn,
until a legal supply of water can be developed or obtained, would require Cal-Am to minirnize its
diversions, mitigate the environmental effects of diversion, and prepare a plan to perfect its legal
rights to water from the Carmel River. (Order 95-10, page 38, emphasis added.) This statement
demonstrates that the diversions from the Carmel River were characterized by the Board as
unlawful.

The Board also recognized that Cal-Am could not significantly reduce its extraction in
a short period of time because of the public health and safety concerns involved. (Order 95-10,
page 37.) Order 95-10 was the mechanism adopted, in lieu of punitive enforcement options, to
assist Cal-Am in significantly reducing and terminating its pnlawful diversions over a more gradual
period to avoid significant impacts to public health.

The overarching purpose of the Order 95-10 was to gradually reduce Cal-Am’s illegal
diversions from the Carmel River and find a"fernat-ve Ie al sources of water in a manner that
would benefit public trust resources and have the least adverse impact on public health and

safety. The Prosecution Team recognizes that this process takes time, but Cal- Am has had 13

- years since the issuance of Order 95-10 to timely terminate its unlawful diversions. Cal-Am is not

insulated from liability for its unlawful diversions even if it made good faith attempts to .comply with

the conditions in the Order over the past 13 years. If Order 95-10 “authorized” illegal diversions
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from the Carmel River solong és Cal-Am diligently pursued additional permits or alternative‘ _—
sources of water, Cal-Am could I_heoréﬁcélly divert water for an unspecified amount of time while
waiting for approval of alternative sources of water, regardless of the adverse environmental
Impacts or the decimation of the fishery and habitat in the Carmel River. Such an mterpretatxon is
untenable as- lt would leave pubhc resources unprotected and the public wuthout any Iegal

recourse to remedy the contlnued unlawful diversions.

B. The statutory reqmrements in Water Code section 1375 for issuance of a water
rights permit have not been satlsfled by Cal-Am for diversions from the Carmel
River.

Ordér 95-10 cannot be viewed as a permit authorizing thelcontinue’d unlawful.

_diversion of water because specific requirements regarding the issuance of apermitto .

appropriate water have not been satisfied. Water Code section 1375 establishes a specific
process for obtaining a water rights permit. Before a permit may be issued, there must be an
applicant, the application must contain specific information required by statute, the intended use

must be beneficial, there must be unappropriated water available, and all fees must be paid.

(Water Code, § 1375 subdiv. (a) thru (e).)

Cal-Am previously applied with the Division of Water Rights for additional water rights
permits, but those permits were not approved. In 1996, Cal-Am submitted Application number
A030644 for approval to obtain rights to 36,130 afa. In 1998, Cal-Am submitted three applica'tidns
to obtain additional rights, A030215A for 2,964afa, A030215B for 27,789 afa, and A030715 for
3,900 afa respectively. This demonstrates that Cal-Am is aware of the specific procedures in
place for obtaining additional appropriative rights. Cal-Am cahnot reasonably believe or credibly

contend that Order 95-10 substitutes for this statutorily-required process.

. A FULL HEARING ON CAL-AM’S LIABILITY IS NOT NEEDED BECAUSE THE ISSUE OF
ITS CONTINUED UNLAWFUL DIVERSIONS CAN BE ESTABLISHED. THEREFORE,
BIFURCATING THE HEARING INTO TWO PHASES, LIABILITY AND REMEDY IS 3
UNWARRANTED IN THE PRESENT CASE. 3
A. Cal-Am’s continued unlawful diversions are readily established.
Cal-Am continues to divert water in excess of its actual legal right. At the time of
Order 95-10, Cal-Am.was diverting approximately 14,106 afa from the Carmel River. (Order 95-

10, page 6 fn. 1) The Order also determined that Cal-Am had legal rights to divert 3,376 afa. |
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(Order 95-10, page 25.) This‘indicated that Cal-Am was illegally diverting abont 10,730afa from
the Carmel River or its underflow without a valid basis of right. (Order 95-10, page 39 In 1998;
Cal-Am reduced its diversions from 14,106 afa to 11,285 afa reflecting a 20 percent reduction as
requrred by Condition 3(b) of Order 95-10. (Order 95-10, page 41.) The State Water Board
issued water nght Permrt 20808A for the development of the ASR prOJect grantlng Cal Am an
additional diversion about for up to 2,426 afa from the Carmel River in times of excess flows. Al
together, CaI-Am’s'Iegal‘ right to divert from the Carmel River amounts to a total not to exceed

5,802 afa. However, ’C'al-Am continues to unlawfully divert water in excess of this amount. -

- Since Cal- Am S Ilabrlrty can be easily shown, blfurcatlng the hearing rnto two phases

is not needed Rather the heanng s focus should be primarily devoted to assessrng the

- reasonableness of the remedy --- whether the proposed time schedule in the Draft CDO reflects a

balance between the preservation of public trust resources and adequately servmg the needs of

Cal-Am constrtuents

B. Addressing the reasonableness of the remedy embodied inthe Draft CDO is the
crux of this proceeding.

While considering the reasonableness of the remedy, interested parties will be able to

present evidence and testimony on issues such as [1] the continued biological impacts to

- steelhead (California Salmon and Steelhead Association Pre-Hearing Brief, page 3 para. 14),

[2] harm to the surrounding habitat (/d.), [3] impacts on public‘ trust resources (Public Trust
Alliance Pre-Hearing Brief, page 2.), [4] violations of the Endangered Species Act Section 9
(Sierra Club Pre-Hearing Brief, page 4.), and [5] Cal-Am’s efforts to develop alternative sources of
water and perfect its water rights.

In reviewing the submitted Pre-Hearing Briefs of all interested parties, many parties

share similar interests and will likely present similar evidence and testimony. The Prosecution

 Team reiterates its request to have interested parties with similar vrews consolrdate their

'statements and evidence to the extent they are relevant to assessing the reasonableness of the -

proposed remedy.

Respectfully submitted,

Reoee Stz </ 5;/5& |
REED SATO S
Attorney for the Water Rights Prosecution Team
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PROOF OF SERVICE

I, Debbie Matulis, declare that I am over 18 years of age and not a party to the within action. I
am employed i in Sacramento County at 1001 I Street 16th Floor, Sacramento California 95814. My
mailing address is P.O. Box 100, Sacramento, CA 95812—0100. On this date, I served the within

document:

CALIFORNM AMERICAN WATER CEASE AND DESiST ORDER
JUNE 19, 2008 HEARING

REPLY PREHEARING STATEMENT FROM
THE WATER RIGHTS PROSECUTION TEAM

X |BY ELECTRONIC MAIL: I caused a true and correct copy of the document(s) to be
| transmitted by electronic mail compliant with section 1010.6 of the California Code of
Civil Procedure to the person(s) as shown on attached list.

X | BY FIRST CLASS MAIL TO ALL PARTIES LISTED: I am readily familiar with
my employer’s practice for the collection and processing of mail. Under that practice,
envelopes would be deposited with the U.S. Postal Service that same day, with first class
postage thereon fully prepaid, in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if the postal cancellation date or
postage meter date is more than one day after the date of deposit for mailing shown in - |
this proof of service by placing a true copy thereof in separate, sealed envelopes. See °
attached parties list. '

I certify and declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this document was executed on April 23, 2008 at Sacramento,

California.
Debble Matulis
REPLY PREHEARING STATEMENT FROM Proof of Service
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CALIFORNIA AMERICAN WATER CEASE AND DESIST ORDER
JUNE 19, 2008 HEARING

SERVICE LIST OF PARTICIPANTS
(March 14 2008)

(PARTICIPANTS TO BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS
AND OTHER DOCUMENTS.)

(Note: The participants whose E-mail addresses are listed below agreed to accept

electronic service, pursuant to the rules specified in the hearing notice.)

California American Water
Jon D. Rubin

Deipenbrock Harrison

400 Capitol Mall, Suite 1800
Sacramento, CA 95814
irubin @diepenbrock.com

Public Trust Alliance-
Michael Warburton
Resource Renewal Institute
“Room 290, Building D

Fort Mason Center -
San Francisco, CA 94123
Michael @rri.org

Carmel River Streethead Association
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971
mijatty @ sbcalobal.net

City of Seaside

Russell M. McGlothlin

Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street '
Santa Barbara, CA 93101
RMcGlothlin@BHFS.com -

City of San City

James G. Heisinger, Jr.
Heisiner, Buck & Morrus
P.O. Box 5427

Carmel, CA 93921

State Water Resources Control Board
Reed Sato

Water Rights Prosecution Team
1001 | Street

Sacramento, CA 95814

rsato @waterboards.ca.gov

Sierra Club —Ventana Chapter
Laurens Silver

California Environmental Law Project
P.O. Box 667

Mill Valley, CA 94942
larrysilver @ earthlink.net
igwill@den.davis.ca.us

Monterey Peninsula Water Management District
David C. Laredo

De Lay & Laredo

606 Forest Avenue

Pacific Grove, CA 93950

City of Carmel-by-the Sea
Donald G. Freeman

P.O. Box CC

‘Carmel-by-the Sea, CA 93921

Pebble Beach Company
Thomas H. Jamison

Fenton & Keller

P.O. Box 791

Monterey, CA 93942-0791
TJamison @FentonKeller.com




*'Monterey County Hospitalify- Association ‘Cahfomla Salmon and Steelhead Assocxa’non

Bob McKenzie Bob Baiocchi

P.O. Box 223542 : - P.O.Box 1790

Carmel, CA 93922 ‘ . Graeagle, CA 96103
info@mcha.net =~ . .. .. - .- rbaiocchi@gotsky.com
«'bobmck@‘mbavnet L T

Jonas Mlnton C " . National Marine Fisheries Service
1107 9™ Street, Suite 360 - - Christopher Keifer -

Sacramento, CA 95814 . . .501W. Ocean Blvd., Suite 4470
iminton@pcl org - R Long Beach; CA' 90802 .

o chnstopher ke|fer@noaa gov
Cahfornla Pubhc Utlhtles Commlssnon o SR

Andrew Ulmer » '
505 Van Ness Avenue

San Francusco CA 04102

LIST OF PARTICIPANTS MAKING POLICY STATEMENT ONLY o
(DO NOT SERVE THE FOLLOWING PARTICIPANTS WITH WRITTEN TESTIMONY
' EXHIBITS AND OTHER DOCUMENTS) '

City'of Mont_erey -
Fred Meurer, City Manager -
Colton Hall ] '

Monterey, CA 93940

meurer @ci.monterey.ca.us




