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VIA ELECTRONIC MAIL
To: Enclosed List of Participants

PROCEDURAL ISSUE INVOLVING CONSIDERATION OF A CEASE AND DESIST ORDER
AGAINST CALIFORNIA AMERICAN WATER: REQUEST BY ROBERT BAIOCCHI TO
TESTIFY IN THE PENDING PROCEEDING BY TELEPHONE

Asserting he is disabled, Mr. Rabert Baiocchi has requested that he be allowed to participate in
this proceeding by telephone: he requests to testify and to act as counsel over the phone in a
five day hearing. In response we requested that Mr. Baiocchi submit “...a declaration to the
State Water Resources Control Board describing the nature and extent of his disability and
explain why the disability precludes travel and testimony in Sacramento.”

On May 20, 2008, Mr. Baiocchi submitted a declaration stating in pertinent part: “f am disabled
and cannot travel to Sacramenlo to testify. My disability is the loss of my bladder and one
kidney, et al, due to cancer. I have problem traveling long distances. | live about 4 hours
driving time from Sacramento or 8 hours round trip. [am 77 years of age.” The declaration
included no other factual recitals explaining why the absence of a kidney or a urostomy
precludes travel and testimony in Sacramento, and no recitals supporting the statement that he
has difficulty traveling long distances.

We provided Mr. Baiocchi another opportunity to file a declaration supporting his request to
testify without having to travel to Sacramento. We are in receipt of an email from Mr. Baiocchi
dated Saturday, May 31, 2008. For the most part, the email cannot be considered a
declaration. In addition, it is difficult to separate with confidence Mr. Baiocchi's argument from
what we assume are factual statements to which he would testify under oath.

Among other matters, Mr. Baiocchi states” [mjy disability in layman terms is as foflows:

Medical and disability problems traveling to Sacramento;

Medical and disability problems traveling back from Sacramento to my home;

Walking, disability, and medical problems from my auto to the hearing room and back to
auto;

Walking, disability, and medical problems to and from the hearing room during lunch
breaks;

Walking, disability, and medical problems to my auto from the hearing room;,

Medical and disability probfems at the hearing where immediate assistance is needed.
My age. | am 77 years of age. | am exempt from Jury duty because of my age.

Others not noted such as medication et al.”
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To qualify for a disability under Title Il of the Americans with Disabilities Act (ADA), an individual
must have an impairment that substantially limits a major life activity. (24 U.S.C. §
12102(2)(A).) Thus, a person must satisfy two criteria to have a qualified disability. First a
person must establish that he or she has a physical or mental impairment; and second, the
person must demonstrate that the impairment substantially limits a major life activity. {Toyota
Motor Mfg. v. Williams (2002) 534 U.S. 184, 195.)

Mr. Baiocchi’'s second declaration makes reference to unspecified medical and disability
problems that make it difficult for him to travel. As in his previous declaration, he fails to include
any specifics in support of his claim. The only new fact provided in the second declaration is
that Mr. Baiocchi has trouble walking. The extent of his difficulty with walking is not clear; when
he says he has trouble getting from his auto to a hearing room, it is not clear whether that is due
to walking or other unspecified medical and disability problems. Further, his second declaration
also indicates he can use the courthouse in Quincy, California because handicap parking is next
to the courthouse and the courthouse has an elevator. We wish to point out that there is a state
parking garage with handicap parking directly across the street from the State Water Board's
hearing rooms and that the hearing room level can be reached via numerous elevators.

Because Mr. Baiocchi’s declarations are so short on specifics, it is difficult to establish whether
Mr. Baiocchi has a disability within the meaning of the ADA. However, because it appears that
he does have some unspecified disability, we will allow him to submit his proposed testimony for
the hearing via a deposition. (Water Code section 1100.) Itis Mr. Baiocchi’s obligation to
arrange for his own deposition in the same manner as in civil actions.

Mr. Baiocchi's letter also requests that the hearing officers act on his motion to have the
Prosecution Team's complaint against the California American Water Company referred to the
Attorney General for enforcement. No action will be taken on this request until the close of the
evidentiary hearing, when the full Board has had the opportunity to consider the record for this
matter.

Should you have further questions in this matter, please contact Paul Murphey; Division of
Water Rights Hearing Unit at (916) 341-5435 or PMurphey@waterboards.ca.gov; or Buck
Taylor, Office of Chief Counsel at (916} 341-5595, or BGTaylor@waterboards.ca.gov.
Sincerely,

L’l i n":

o

Arthur G. Baggéht, Jr GapgfNolff, P.E., Ph.D. 7~
Board Member and Vieé Chair and
Hearing Officer Hearing Officer
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Service by Electronic Mail

California American Water
Jon D. Rubin

Diepenbrock Harrison

400 Capitol Malt, Suite 1800
Sacramento, CA 95814
{916} 492-5000

jrubin@diepenbrock.com

Public Trust Alliance
Michael Warburton
Resource Renewal Institute
Room 290, Building D

Fort Mason Center

San Francisco, CA 94123

Michael@rri.org

Carmel River Steelhead Association
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007
mjatty@sbcglobal.net

City of Seaside

Russell M. McGlothlin

Brownstein, Hyatt, Farber, Schrack
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFS.com

Monterey Peninsula Water Management
District

David C. Laredo

606 Forest Avenue

Pacific Grove, CA 93950

(831) 646-1502

dave@laredolaw.net

State Water Resources Control Board
Reed Sato )

Water Rights Prosecution Team

1001 1 Street

Sacramento, CA 95814

(916) 341-5889

rsato@waterboards.ca.gov

Sierra Club — Ventana Chapter
Laurens Silver

California Environmental Law Project
P.QO. Box 667

Mill Valley, CA 94942

(415) 383-7734
larrysilver@earthlink.net
jawill@ddcn.davis.ca.us

Calif. Sportfishing Protection Alliance
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007
miatty@sbcglobal.net

The Seaside Basin Watermaster
Russell M. McGlothlin

Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFS.com

City of Sand City

James G. Heisinger, Jr.
Heisinger, Buck & Morris
P.O. Box 5427

Carmel, CA 93921

(831) 624-3891
im@carmellaw.com




Pebble Beach Company
Thomas H. Jamison

Fenton & Keller

P.O. Box 791

Monterey, CA 93942-0791
(831) 373-1241
TJamison@FentonKeller.com

Monterey County Hospitality Association
Bob McKenzie

P.O. Box 223542

Carmel, CA 93822

(831) 626-8636

info@mcha.net
bobmck@mbay.net

Planning and Caonservation League
Jonas Minton

1107 9™ Street, Suite 360
Sacramento, CA 95814

(916} 7194049

jminton@pcl.org

Division of Ratepayer Advocates
Andrew Ulmer

505 Van Ness Avenue

San Francisco, CA 84102

{415) 703-2056

eau @CQUC.CG.QOV

Service by Mail

City of Carmel-by-the-Sea
Donald G. Freeman

P.0.Box CC
Carmel-by-the-Sea, CA 93921
(831) 624-5339 ext. 11

City of Monterey

Fred Meurer, City Manager
Colton Hall

Monterey, CA 93940

{831) 646-3886
meurer@ci.monterey.ca.us

California Salmon and Steethead Association
Bob Baiocchi

P.O. Box 1790

Graeagle, CA 96103

(530) 836-1115

rhaiocchi@gotsky.com

National Marine Fisheries Service
Christopher Keifer

501 W. Ocean Bivd., Suite 4470
Long Beach, CA 90802

(562) 950-4076
christopher.keifer@noaa.gov




