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We would appreciate it if you will try to express your views on
these several legal points in language which will be readily understand-
able to laymen, We fully appreciate that some of these phases are highly
technical in nature but hope that you can cover them in as nontechnical
a manner as possible.

I might add that we will desire to submit your opinion on these
phases to other legal experts for their appraisal and comments, If you

have any objection to such procedure please so advise us.

With kindest personal regards,

/sl STEPHEN P, TEALE

Senator Stephen P, Teale
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never been fixed or determined by any comprehensive adjudication.
For historical and other reasons it has generally been unnecessary,
up to now, to adjudicate in any comprehensive way the quantitative
extent of this vast maze of vested water rights. The ''rate of flow' * *
schedules governing these water rights have adequately served their
purpose in Northern California, #%% However, this new water planning

L

% The monograph submitted by Henry Holsinger, £sq., in his testimony
before the Engle Congressional Committee in 1951 (entitled "'Necessity
for Comprehensive Adjudication of Water Rights on the Sacramento and
San Joaquin Rivers in aid of the Central Valley Project') contains an
excellent explanation (by this outstanding water expert) of this Yun-
adjudicated characteristic'’ of these Central Valley water rights. His
testimony is contained in the voluminous report published by the Engle
Committee (in 1956) (House Document No. 416 - Volume 1, pp. 765~
784). This official publication will be cited herein by the designation
HEngIe e

Mr. Holsinger {long time chief attorney for the Division of Water Re-
sources and, subsequently, Chalrman of the State Water Rights Board)
summed up this absence of any comprehensive adjudication in the Central
Valley as follows:

nin substantial degree existing rights to the use of water on the San
Joaquin River has been litigated but nof in such manner that each might be

enforced against the other, On the Sapcramento and in the delta, however,
comparatively few rights have been litigated at all, and only a small pro-

portion of these rights on both rivers are of record anywhere, " (Engle 772)

#% For the benefit of persons not acquainted with "water measurement

terminology'’ there are two distinct ndimensions'' to a water right.

The first is rate of flow., This means the rate at which a given diver-

sion flows (ordinarily expressed in terms ?;f_—“cu-bic_ feet per second'}.

Such a "'rate of flow" does not denote any quantity of water (any more

than "'miles per hour' in automotive travel gives any indication of the
distance traveled). To get quantity {in water measurement} another
ndirmension’ must be known which is the length of time such flow has per-
sisted, For example, a rate of tlow of one cubic foot per second (1 cis}
past a given point for 24 hours will produce 2 total gquantity of water of
approximately 1.98 acre feet {commonly and roughly expressed 28 approxi-

mately two acre feet). An acre foot of water is the amount of water neces-
sary to cover one acre 2 foot in depth,

to include all of California north of the Tehachapi Mountains; and
vrincipally the great Central Valley and ifs adjacent watersheds,

|
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#%#% The phrase "Nerthern California'l as used in this "Opinion’ is intended i £
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completely changes this situation. If the Brown Water Plan (SB 1106) *
is put into efiect, a comprehensive determination of the quantitative %
scope of all these water rights will become necessary because of the :
peculiar nature of this plan and the failure of this legislation to adequately %

vinsulate!’ these vested water rights against involvement undexr this water

-
:
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3. The Controlling Criterion
of "Beneficial Use". "’

All water rights in California are controlled and limited by the
yardstick of ''beneficial use'. In other words, this criterion pervades
21l California water rights. It is embedded in our California. Constitution
(Art., XIV, Section 3) which makes it mandatory that the twater resources
of the State be put to beneficial use to the fullest extent of which they are
capable’t and forbids nunreasonable use’ and any '‘unreasonable method

of uset! of water.

This means, in so far as our Northern California irrigation water
rights are concerned {(which comprise the great bulk of the North's water
rights), that they are limited to the amount of water reasonably needed,
from time to time {i.e., month to month and year to year} for the proper
irrigation of the lands in guestion {\ith reasonable allowances for convey-
ance losses).

This problem as to how much water a given area of land can bene-
ficially use is not a simple one. To the contrary, it is a complex one.
nwater duty! (which is an expression used to denote '"beneficial use'') varies
from parcel to parcel. Soil conditions and many other technical facets of

climatology and hydrolegy (e. g., ground water depths) must be considered. **

% 58 1106 has no precedent in our prior California water planning., It
is a completely new piece of legislation, formulated entirely by the
Brown Administration. Therefore, I will {for sake of identification}
refer to the water project therein authorized {State Water Resources
Development System} as the "Brown Water Plan, "

%% The corplexity of ''water duty litigation'’ can he illustrated by one
such case (beginning in the late 20's} in which the writer was counsel
for the defendants., Although it was only a iocalized controversy, its
actual trial required in excess of two years.

shin
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One of the corollaries of this basic legal doctrine of "beneficial
ase' is that no matter how long (i. e., for how many years or decades)
a given diversion of water has taken place and irrespective of how con-
tinuously this amount of water has been used on the land involved, the
water right in question is restricted {under said controlling yardstick)
to the actual amount of water which some court may determine (in a
nwater duty adjudication'') to be necessary properly to irrigate such
land . *

4, A "junior appropriator'' can, in the absence
of any binding adjudication of the quantita-
tive extent of the senior water rights, freely
litigate the quartitative scope of such prior
“vested't rights,

One of the necessary consequences of the aforementioned controll-
ing criterion of beneficial use is that any person who desires to acquire
the right to use allegedly ''surplus" water in a given stream or water basin
can {unless prevented by a prior adjudication binding upon him) throw into
question the quantitative extent of any and all "vested water rights' on
said stream (no matter how lony established). In short, a covetous 'water
exporter'! {a proposed junior appropriator) can thus litigate any and all
“genior! rights by simply resorting to the expedient of questioning the

£

wiater duty of the senior diversion rights.

I should also mention, in order to indicate that this is a
“hard reality" {(as distinguished from a purely theoretical aspect) in
California water right administration that our water history is replete

% One of the many enunciations by the California Supreme Court of
this settled legal principle is:

In so far as the diversion exceeds the amount reasonably
necessary for beneficial purposes, it is contrary to the policy
of the law and is a taking without right and confers no title

ne matter for how long continued, ' (citing authorities)

{Tulare Irrigation District v. Lindsay-Strathmore Irrigation
District, 3 C 2d 489, 45 P 2d 972) The Court also stated
therein: "In determining what iz a reasonable guantity for
beneficial uscs, it is the policy of the State tc require within
reagonable limits the highest and greatest duty from the waters
of the State, '

18
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with just such episodes. * I will cite but two thereof.
The first is the famous:
Lindsay-Strathmore Irrigation District

Litigation with the Kaweath Delta
Usested water rights' {Tulare County)

This involved the Kaweah River and the "vested' water rights of
the Kaweah Delta in Tulare and Kings Countics, California. Over a period
of many decades the water rightowners {irrigation districts, mutual water
companies, riparianists, etc.) along said Kaweah stream system settled
their respective water rights by a multitude of local adjudications and
agreements. The end result was a complex river schedule to govern the
diversions from the two main branches of the Kaweah River (Kaweah and
St. Johns). These scheduled water diversions covered all of the normal
flows of the river. Naturally, these water right owners felt that at long
last they had finally and completely settled their water rights, However,
in 1916 along came Lindsay-Strathmore Irrigation District, a large
irrigation district situated to the south of {and outside) the Kaweah Delta.
It was desperate for water, Its supply of "residual' underground water was
fast nearing exhaustion due to inordinate pumping brought on by extensive
and excessive planting of citrus and other groves during the preceding
decade of prosperity. The District was faced with either eliminating much
of this planted acreage or of obtaining an toutside'' source of water. It
therefore 'invaded’ the Kaweah Delta and established a series of large
pumping plants in the heart of this Delta. It then proceeded to pump and
export" large quantities of water to the South (i, e., to the District), Liti-
gation ensued. It went to the California Supreme Court twice., ¥ *

¥

% If the writer has learned anything from his several decades of exposure
to California water right problems and practices it is that there is a
fundamental difference between a purely theoretical approach to such
matters and a realistic and pragmatic understanding of the "hard realities”
of such water problems and practices, I might add that it is my impression
that far too much of the current water planning at Sacramento {including
some of the legal phases) has been by theoreticians rather than by pragmat:~
realists schooled by adequate experience with the "hard realities” of irrige -
tion practices and problems.
Incidentazily, Mr. Holsinger reviewed many of the "hard realities’ of j
California water practices {from a legal viewpoint} in his aforementioned E
testimony before the Engle Committee.

##4 glance at the volumincus decision of the Supreme Court on the second
appeal {Tulare fry. Dist, v. Lindsay-Strathmore Irrigation District,
3 C 2d 4R35, 45 B 24 972} will indicate the complicated naturs afthis law~
suit. The main case also generated a number of coliateral disputes and
lawsuits {in some of which the writer participated as counsel for Kaweah
Delta interests in the late 20's and early 30%s.;

&




it lasted for about fifteen years and its cost {fees of attorneys, engineers,
court costs, etc.) ran into millions of dollars. The defense of Lindsay-

strothmore consisted principally of a resort to the aforerentioned relatively

simple device of questioning the "water duty' of the Kaweah Delta water
right owners and users, Lindsay claimed, for example, that these Delta
farmers were using far too much water to irrigate their alfalfa and other
crops, and that under an “optimum' method of irrigation {expounded at
length over a period of many months of trial by various engineering and
irrigation experts)¥ the actual amount of water reasonably needed by the
Delta was far less than the amount claimed and diverted pursuant to the
Kaweah River schedules. This litigation finally was settled after both
sides were pretty much exhausted. The irony and tragedy of the whole
Affair was that the expenditure of these millions of dollars did not produce
a single drop of ‘new'' water.

A second and more recent example of this involves the:

City of Fresno and Kings River

The Kings River rises in the Sierra Nevada Mountains in Fresno
County and flows through the County of Fresno into Kings County where it

o

PR

terminates in Tulare Lake. In a part of its course, it is quite near the City

of Fresno. As is well known, a vast and highly developed agricultural area

(orchards, vineyards, extensive cotton acreages, etc, ) depends (almost

entirely) for its irrigation upon the waters of Kings River. Many irrigation

districts, mutual water companies, and other irrigation units own water
rights in this stream. The writer represents some of these Kings River
water right owners.

During a period of about seventy years these water right owners,
by a long series of adjudications and agreements, finally settled their

o,

respective water rights and priorities, ¥% The end result was a complicated

2

% One of the principal features of such "water duty" litigation is the widely
disparate and conflicting testimony of the opposing able hydraulic engineers

and other irrigation experts concerning this subject of how much water is

needed properly to irrigate the area of land in question. An examination

———
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of the lengthy testimony of these experts in any of these cases will confirm
this. I mention this aspect not to reflect on the good faith of these eminent

experts but simply to further point up one of the many facets of the com-

plexity of such litigation.

wi Our engineers estimate that upwards of eighty millions of doliars have
been invested by these varicus irrigation units in developing their waterx
rights and diversion systems.
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civer compact specifically setting forth these various and interrelated rights
and priorities. All of the flows of the river (high and low)} are thus scheduled
and apportioned among and between these units. These river schedules
occupy many printed pages in the current issue of this controlling water
right compact. A few years ago a large dam (Pine Flat) was built in the
upper reaches of Kings River o provide atorage and a regulated river flow,
This project was promoted over a period of years by these irrigation units
with 2 considerable expenditure of fime anc money. All of the available
irrigation storage space in Pine Flat Reservoir has been contracted for and
allotted to these units. However, the final contract covering this aspect
(as distinguished from the interim contract) has not been finally signed by

the Federal government (Dept., of the Interior) at Washington,

Now, to turn to the City of Fresnc. This city has been expanding
in every direction and it is predicted by rcsponsible authorities that during
the next few decades it will experience another almost phenomenal growth,
Consequently it needs an additional and dependable water supply (mainly
for domestic use). However, instead of planning and building its own
mountain project {such as San Francisco's Hetch Hetchy, or the Mokelumne
project of EBMUD) the City of Fresno is now casting covetous eyes upon
the waters of Kings River. Among other things, it has petitioned the Federal
government to allocate to it a large block of storage space in the Pine Flat
project notwithstanding that all thereof has heen allocated to the irrigation
interests who own or control these waters of Kings River, Furthermore,
to obtnin water to fill any such storage space which 1t hopes to thus secure,
Fresno is now agserting that there is a "surplus' of water in Kings River
and that, under its domestic priority, it is entitled to this "'surplus’.
This means that unless Fresno abandons this attack on the water rights of
the Kings River irrigationists, o lengthy and costly legal proceeding will
ensue, the chief feature of which will probably be an extended examination
into the subject of the proper "water duty" of the lands in the Kings River
service areas. This comes as o dismal surprise, of course, to the farmers
along Kings River who thought {up until this attack by the City of Fresnoj
that they had finally and af long last setiled their water rights (after decades

of litigation, etc.).

Incidentally, is it any exaggeration to apply the phrase "hard
realities' to this cariier Lindsay-Strathrmore episode or to this curvent

3
Kings River problem?

s
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5. Relevancy of foregoing legal
considerations to Brown Water
Plan (SB 1106).

This phase may be sumumed up very simply. Under the Brown Water
plan the South will acquire 2 commpletely novel and unprecedented '"contract
water right!t out of the Central Yalley water resources (l.e., at the Delta),
In the absence of any safeguards, once the South acquires this “water right"
it will be in an excellent position to question and litigate all of the vested
water rights in the Central Valley {and its adjacent watersheds most of which
are tributary in one way or another to the Delta), I will deal more fully with

this phase in a subseqguent section of this memorandum. At this juncture, [
wish to answer the question:

"

Does SB 1106 contzaln any pro-

visions or restrictions to
prevent such an attack by the
South on these Nerthern
Uyested! rights?

The clear and indisputable answer is that it does not.

This is one
of the basic defects in this illy-conceived legislation.

I might also mention,
in this connection, that some of us strongly urged Governor Brown to in-

clude in SB 1106 appropriate provisions so that the Scuth could not thus
question and litigate these Nyested water rights' of the North. In short, we

sought proper provisions to fully ninsulate! these vital rights against such
unfair attacks. For example, several off us met with the CGovernor at an

evening conference on February 25, 1959, and endeavored to emphasize the
importance (to the North} of thus “insulating” these water rights, This was

followed the next day by a lengthy letter from me to the Governor in which

various phases (necessary for the protection of the North) were explained
at length, including such toplcs as:

H

i
1. Necessity for the "insulation' and full protection % i
of Northern water rights. % !
. | . A
2. Adequate protection for Northern Areas of Origin''. 4 %
1
£ t
3. Prcotection of the Delia, é ;

As to the first point {i,e., the "insulation” of Northern water rights}
this letter stated:

""This phase is of vital Linportance to us. It is fully reviewed in

enrlier memoranda prepared by the writer for the California

Water Development Council and other organizations {with which

vou may already be familiar, ..’ {giving dates thereoi, etc.)

£




In any event, I will do no more herein than to sketchily review
this phase and then repeat our suggestions made the other evening.

41f the CWP is authorized without full 2nd adequate protection for
Northern vested water rights these rights can be seriously affected
and jeopardized by this water plan, Why? Because practically all

{ these rights are "open-ended’. What does this mean? It means,
among other things, that the quantitative extent of these rights has
never been fixed or settled. Historica ﬂv, and because of the flow
regimens of our Northern streams and other practical considera-
tions, it has not been necessary that these rights be quantitatively
determined. The writer cited last evening, as one example of this,
our complex water right schedule {Water Right Indenture, etc.} on
Kings River. Not one of these manv imaportant water rights has

1

ever been quantitatively determinced or fixed.

"Presently, none of these valuable rights is subject to any
question or attack by Sourhern California water interests. Why?
Because geography and tepography preclude this. In other words,
the South might &8 well be in Mexico, from the standpoint of any
present ability it may have to concern itsell with, or attack these
rights (or litigate the quantitative scope thereof}.

vwith the advent of the California Water Plan, however, this

whole picture changes. From a water right standpoint, the eiffect
will be the same as if Southern California were to be physically
moved up to and placed next to the Delta, Unless proper safeguards
are incorporated in the fundamental C WP legislation, the South

will then be in a perfect position to question and litigate (in Lindsay-
Strathmore type litigation! the quantitative extent of all these vested
Northern water rights. We then would have the "'Legal Frankenstein™
which the Engle Committee worried so much about, TTT—
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1t should be remembered, in this connection, that the South would
enjoy various preponderant advantages in such litigation. One of
these would be that to the South a given gquantity of water would be
many times more valuable than to the Central Valley farmer.
Therefore, the South could spend much more 'to win the water! than .
the farmer could, In other words, this water to the farmers is
worth X dollars {per acre foot). Tﬁ the South it will be worth at
least 10-X, and probably a great deal more. All the South would
have to do {in such uzndsaymgtra;{nmara type 'water duty’ litigation)
would be to spend 2-X {or more} and they would end up with most
of the water. In short, the fariners couvld not sustain the expense
of such a 'lLegal Frankenstein, 'V
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Again, under date of May 1, 1959, the writer sent 2 lengthy memo-
candum to the Governor urging the inclusion (in SB 1106) of {ive different
elements of protection for the North (including adequate protection for
Northern U'vested' water rightsh The Governor's perscnal reply {dated
May 8, 1959) stated, among other things, that:

o

T st

\

W1 think if is vital to California that we move ahead in this water
program, and I agree with you in all five fundamentals in every
particular,* We may disagree as to how we reach them, but not

in objective.

ny would direct your attention to the fact that at this time we are
only drawing the 'physical works'., We are not drawing conclu~
sions or allotting water. When we come to that, which will be
after the bond issue is passed, then you and I can sit down and
discuss some of the other things mentioned in your letter.”

Unfortunately (and in connection with the last suggestion of the
Governor) there are two serious roadblocks in the way of any 'post-election
patching up' of SB 1106, The first is that if the People approve SB 1106 in

s M SUMTN——— e

its present form, it will be legally impossible (in the opinion of the writer

st

as well asg many other _Eaigyﬁgﬁ)_wjf_g;;_j;ybf@__,Ligg;g};_ga,ggig to subg?ggently amend

;{};mwmﬁi way. Secondly, the Governor and his water staff are

kot S

now engaged in somewhat frenetic efforts to consummate a vital "water
contract' with The Metropolitan Water District of Southern California {i.e.,
even before the People approve SB 1106, )%k If this is consummated, it
would likewise be impossible {in our opinion} fo correct {by subsequent
legislation) some of these basic defects in 5B 1106. This phase is also
dealt with in a subseguent portion of this Opinion.

In any event, we were unsuccessful in our efforts to have thes.
protective provisions incorporated in SB 1106, 3%

* All emphasis in this Qpinion, either by underlining or otherwise, ig
mine, unless otherwise noted,

w5 A confract with an initizl term of seventy-five years, and renewable
at the option of Metropolitan.

%% It is my personal opinion {({from a rather close observation of the
processing of this legislation through the Legislature, with its many
dvnfts and counter-drafts) that the omission of these necessary and
galutary protective provisions was not at all accidental, I might add
that it is an Uopsn secret! that various of the South's water lawyers
and other experts closely collaborated with the Administration in the

drafting and processing of this legislation.

11
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This brings me to ifs so-called "exclusicnary clause'’, viz:

6. Paragraph 12931 of SB 1106

This paragraph contains a provision that nothing contained in
sp 1106 shall

“affect or be construed as affecting
vested water rights!

The administration spokesmen have been pointing with pride o this
simple statement ag being "“{ull protection’” for our Northern vested water

rights, This contention is, in my humble opinion, specious. In fact, itis
little short of fatuous,

—— e
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There are several reasons why this is so: ;

The first one is that this provigion will not in any manner whatsoever

prevent or preclude the South {or any other Delta water "exportee') from

questioning, by litigation and otherwise, the quantitative extent of these
Northern vested water rights.

As shown above, these Yjunior appropriators!
(once they are placed in a position, under SB 1106, to receive water out of
the so-called Delta Pool) will have, because of the aforementioned principles
of water law, the uniettered power to do exactly that {acting through the
State), Nothing in 5B 1106 precludes or prevents them from doing so.

In other words, the mere statement in SB 1106 that 'nothing herein®

shall affect "vested water rights'' does not at all meet the issue or cure the
evil, The South will not derive its right or power to thus "raid" Northern
water rights by virtue of anything expressed in SB 1106, Rather, it will
acqguire that opportunity and power by viride of being placed in an excellent

position {physical and legal) to do so by this Brown Water Plan (SB 1105—}‘:

e
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Stating this differently, the use of the phrase 'vested water rights"
still leaves open the all-important question as to the guantitative extent of

these vested water rights, a vital dimension which (as shown above) has
never been fixed by any comprehensive adjudication which would in any

r_...—é

manner be binding upon the South (or any other Delfa "exportee’™), In Shc}r'\\
i

E

%

the Scuth will be in the same posifion as was Lindsay-~Strathmore which (in
invading the Kaweath Delia} somewhat picusly proclaimed,

in effect, to
the Kaweath Delta vested water right owners:

"Gentlemen of the Eaweath Delta, we do not intend to impair

your vested water rights, but we most assuredly desire and

intend to dispute and, if necesgsary,

to litigate the gquantita-
tive extent thereof.

o
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In conclusion, the foregeing are the principal considerations,
factual and legal, on which is based my aforesaid answer to your first
guestion,

Incidentally, in leaving this phase I desire to note that some of
these aspects (i, e., 2s to the Yopen-ended’ nature of these Northern water
rights, etc,} are more fully covered in other opinions and mermoranda
previously prepared by the writer, including the following:

Opinion dated February 8, 1957, to Mr. Bert Phillips,
President of California Water Rights Protective Association,

Opinion dated March 13, 1957, teo Califormia Water Rights
Protective Association {(re ACA #38}.

Opinion dated April 13, 1957, to Senator Edwin J. Regan,
Opinion dated December 31, 1959, to Mr. Gordon Garland,
Executive Director of California Water Development Council,
{"The California Water Plan - The Two Divergent Roads

Ahead and their Litigation Potential''},

Y ST
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DUESTION MO, 2, CAN THESE VESTED WATER
RIGHTS BE IMPAIRED OR SERIOUSLY INVOLVED
UNDER THE WATER PLAN ENVISAGED BY SB 11067

[ - QPINION: My answer is ves, My {irm opinion is that this Brown
water Flan will not only expose these vested water righfs to the danger
of impailrment but that it is inevitable, under the '""hard realities' of the
new hydrological situation which will be brought about by this Water Plan,
that this involvement will eccur.

I ~ SUPPORTING ANALYSIS AND ARGUMENT: The foregoing analysis
in support of my answer to your Question No, 1 also applies herein. The
esgence of said discussion above iz that because of the presently "open~
ended! nature of these Northern ''vested' rights, the South will be placed
by this Water Plan in a perfect position to question and involve, by litiga-
tion and otherwise, these Northern "vested rights". However, and in
order to demonstrate that this is not a fanciful and unrealistic appraisal
of the new situation which will be brought about by this plan I will now
touch upon some additional salient facts and considerations.

1. The New Central Valley "Water
Picture!

%""\}
exezz:tly{“fhe same as if all of Semzhern California were to be nhysmally
uprooted and set down at Tracy {1. =, , next to Delta), In short, the
.sgggth of the agueduct between the Tracy Pumping Plants and Seuthera
Celifornia is immaterial. T }
ety /55 ‘Pj

Thig end result will therefore mean that the South will, for all
practical and legal purposes, be sitting next to the Delta with a right
to receive water out of the Delfa (through its "'water contract" with
the State}. ®

"f
‘: Water -rightwise, the end result of this new Water Plan will be
\

% As has been frequently pointed out by the wriier (and many others}) the
name “"Feather River Project” {which until recently was widely used in
labelling this Water Plan} is a complete misnomer; and a deceptive and

this water planning the Feather River was to Conitribute but a relatively
small fraction {approximately 1/4th) of the water to be exported from the

Dhelia, (oae g;;eassﬁ letter of Apxril 23, 1957 to Senator Edwin J. Regan).

5;"”
? misleading one. This is and always has been a Delta Project., Under all

-
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However, it is mts*estxncx to note, in this connection, another facet. Appar-

ently, some of the State’s own maegeﬁdent engineering consultants, {who
are checking the feasibility of this Water Plan} have vecently concluded
that it is dubious as to whether even this "Feather River Phase' can be
built {i. e., out of the funds to be provided by Proposition Onel.

14
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A direct counsequence of this new ""hydrology™ is that for the 3
first time in history the South will become directly and legally
interested in the water resources of the Central Valley and the water
rights (existing and prospective) in connection therewith, Up to now
the South has had, of course, no interest in or any ability to interfere
with or involve any of these Northern rights., Why? Because geography
and topography have taken care of this, In other words, Southern
California might as well be in Mexico insofar as any present ability
to take or interfere with any water or water rights in Northern California
is concerned. For these reasons, it would seem that the South would be

only too ready, in reciprocation of this very important privilege of thus
being put into a

P
—

position (by a State project) of receiving water from Northern
California, to agree to any and all proper restrictions and provisions needed
to prevent any involvement or impairment of these long standing ''vested”
water rights, Unfortunately, this has not proven so. The South has re-

sisted (and I might add successfully resisted) all such efiorts on our part
to secure such protection,

The great practical importance and perilous nature to the Noxth
of this new '"hydrological picture! can, I believe, be demonstrated by
several "hard realities' implicit in this situation. The first is:

a, The Scuth's direct interest B
in establishing and preserv- !f
ing as much “surplus ' water i '
in the '"Delta Pool"” 15 possible. j{

%

Theoretically, the South {and the other Della Pc_mi "exportees'') are
only supposed to receive "surplus’ waters in the so-called Delta Pool.
What is ''surplus'*? How and when will it be determined? And by whom?

To properly determine what is "surplus' water one must first
measure and determine '"non-surplus’, Over-simplifying the matter, the
latter concept (i.e., '"'non-surplus™) is the amount of water belonging to

the vested water right owners. In short, these two things are correlatives,
They are opposite sides of the same coin, *

These "“surplus” and ‘‘non-surplus’ concepts are more fully treated in
the writer's aforementioned "Letter Opinion' dated Feb, 8, 1957, As
explained therein, this "water allocation' process can be likened to the
slicing of a huge watermelon representing, in its totaility, all of the
capturable Northern California water {i.e., in the Central Vallev and ils
adiacent watersheds}.

One slice thereof is the quantity which is now and
will be needed (through the endless decades to come) to adeguately service
these presently existing vested water rights, including many "latent”
riparian water rights.

A gecond slice is the guantity which will be needed
in the future for the "areas of origin', The third slice is the "surplus”
vvallable for export (e, , to Delta ¥

. By lta "exporiees’),

ot

o
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b. Determination of “surplus"

Now, one naturally would assume and expect that before any "water
export contracts’ would be entered into between the State and the South for
export of water from the Delta Pool, there would be a proper and compre-
hensive determination by appropriate legal procedure of the quantitative
extent of any such "surplus' under this water planning, This would include,
among other things, a proper determination of the quantitative needs and
extent of this vast multitude of vested water rights in Northern Califcrnia,

Incidentally, Mr.Holsinger emphasized {in his aforementioned
testimony before the BEngle Committee) the vital necessity for and importance
of a comprehensive determination and adjudication of such vested rights
before project construction or oparaticn, viz:

"It has in fact long been widely recognized that full adjust-
ment of water rights sheuld precede not only project
operation but also project construction', (Engle 776)

In the absence of a coinprehensive definition, interminable

conflicts, disputes, and litigation will be necessarily ensue. "
{(Engie 77-i)

nif this is not accomplished, the result will necessarily be B
uncertainty, doubt and conflict, " (Engle 772}
ol

This (and other) testimony of Mr. Holsinger was fully concurred
in by then Governor Earl Warren and other State officials in their testimony
before the Engle Committee, ror example, Governor Warren testified:

"We have felt in State Government for many yvears that there
should be a complete adjudication of the water rights on the
Sacramento River, and we believed that it should be done
before the Central Valley project was completed and in
operafion,

HA s a matter of fact, on May 1, 1939, Walker R. Young,
supervising esngineer of the Bureau in Sacramento, recommended
this adjudication of water rights of the two rivers. A copy

of the lefter alsc went to the then Commissioner of Reclama -
tion, John €., Page, The letter said in part:

‘T concur in the opinion of the State Engineer that a
judicial determination of existing rights on the
Sacramento and San Joaquin Rivers 1s necessary in
order to operate the Central Valley project efficiently

i6
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While the then Attorney General {Edmund G. Brown) apparently
did not recommend such litigation, he did point out {in 2 memorandum
submitted to the Engle Committee) the advantage of such proposed
litigation:

"The advaniage of such 2 suit appears to be that the judgment,
when reached, would furnish an encyclopedic ranking of water
rights in the Sacramento stream system according to gquantity
divertible and priority. Such ascertainment of rights would
aid ordexrly administration of the Centrai Valley project and
related projects. Whether such suit should extend to the
ascertainment of water rights in the Sacramento-San Joaquin
delta has not been made clear but such extension might be
found logical. The ascertainment of rights in the delta to the Eg
flow of Sacramento River water would be complicated by the I
1\

y

fact that some portion of the water enjoyed by the.delta
region is derived from the San Joaquin River as well as the
Sacramento, ' (Engle 7.4)

The Brown Water Plan, howeve r, makes no provision for any such .‘
comprehensive legal determination and adjudication of the existence and
extent of surplus water., In other words, under this Water Plan no such
prerequisite determinations of ‘'surplus’ and "non-surplus’' will be made
before project construction or operation, To the contrary, the Brown
Administration proposes to proceed immediately with the consummation
of "export water contracts' and the allocation thereby of huge amounts !
of water out of the Delta for exnort to the South. In fact, the Governor §
and his water advisers are now rather feverishly attempting to consummate j

£
{

such a confract with Metropoliian Water District.

Furthermore, not only has there not been any such requisite
comprehensive judicial adindication planned or provided for, but the truth
is that there has not even heen any accurate or proper administrative
determination by the State {or any of itg departments or officials) of the
extent of the "surplus" water which is or will be available in the Central /
Valley for export. In fact, the Department of Water Resources does not
even know the identity {let 2ione the quantitative scope) of many of these
multiple thousands of vested water rights in the North. For example, in
its recent publication: "Water Facts for Californians™ (1958} this

Department stressed one facet of this s fuation as follows:

B S——

‘Since some water rights have existed from early mining
days and some were acquired before the laws requiring
the posting of notices and recordation of evidence of the
rights were codified in

attach without any legal record being required, it is ;

:

virtually impossible to determine the total water rights
which exist without inventorying thern by walking each

PR S

stream in the State and noting all the diversions of stream; }
{p. 7} '

¥

flows which are in operation,

7
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Mr. Holsinger's aforementioned testimony before the Engle
Commiftee also confirms this absence of any accurate knowledge by the
Department of many of these Northern "water rights, ! viz:

“Only a small proportion  of these rights on both rivers are
of record anywhere. ! (Engle 772)

~

%

The further truth is that the computations heretofore made by the ;

State's water experis as to the probable extent of the "surplus't watar
which they hope will be available for export from the Delta Pool are,
at best, rough estimates (i, e., little more than educated guesses).
Furthermore, they are legally binding upon no one.

:

ey,

Incidentally, the Engle Committee had before it similar "estimates"

by State officials {in connection with the planning of the Central Valley
Project) and it was shocked to learn how erroneous they proved to be:

“Instead of an increased use of 300, 000 acre-feet in the
Sacramento Valley beyond that which existed when the
project plan was first published the 'increased valley use!

is 945, 914 acre feet and the estimated amount of 'surplus
water' for transfer to the San Joaquin Valley must be reduced
accordingly,

"Such an error reduces the amount of available 'surplus water!
by about 656, 000 acre-feet if the Sacramento Valley uses are
valid as was claimed by witnesses in the recent hearings at
Sacramento, (Engle 690}

"Chairman Engle has received information indicating present

uses are about 1, 000, 000 acre-feet greater than they were

when project plans were made and the 300, 000 acre-feet was

originaily allocated to meet probable increased uses in the
CSacramento Valley, ' (Engle 594)

Now, what is the relevancy of all of this to the problem before us ? o

It is that once the South enters into these '"water export contracts' with
the State the South:

&, will become {and continue to be} directly and financially
interested in the extent (from time to time through the
decades to come} of the amount of “surplus’ water in the
Delta Pool; and

18

j i

ot
w&?ﬁmﬁé 7



W r:»m"'ésa

b, will take (or compel the State to take) all possible steps
{including litigation) to preserve and increase the amount
of "surplus' in the Delta Pool; and

c. will inquire into and guestion the quantitative extent of
every diversion right on the San Joaquin River System
and the Szcrarento Hiver System {including a2ll tribu-
tariesj; and

d. will insist upon continued Jdeliveries out of the Delta Fool
of these huge quantities of water thus allocated to the
South under any "export water contracts’ and

IO

a’—g e,

¢. will resist any attermnpt to reduce this "export pumping'' out
of the Delta. §
.
When we add to the foregoing the indisputable consideration that
the State will obligate itself (under the Brown Water Plan) to deliver

these large quantities of water to the respective Delta Pool Yexportees',

the implications of this water plan become even more alarming to
those of us who have spent years in the defense of Northern vested water .-

rights, wviz:

The completely unprecedented
role of the State

It is evident from the foregoing considerations that, water-~

rightwise, the State and the South will be "‘on the same side of the fence. " v

They will be bedfellows. Thrir mutual interest, at all times through the
endless decades to come, wiil be to build up "surplus” and to cut down

BT O

"pnon-surplus. " In fact, the very finzncial gsolvency of the State in future

years may very well hinge upon the success of these efforts to thus
secure enough water out of the Delta to fully service these vital water
contracts which will be the only source (i, e., apart {rom general taxation)

of the large sums which the State will have to pay, each year for many
decades, to amortize the billions of dollars of bonded indebtedness which
Proposition One proposes to create.

i,

i

e

In brief, this new "water posture'’ of the State under the Brown
Water Plan augurs no good for the Northern water right owners.

_

If should also be remembered, in all of this, that the State has
already filed on practically all of the Egsz;r_pius) water still remaining in
Northern California, In short, it has thus put itself in a position (water -
rightwise} directly adverse to and incongistent with these vested water
rights of Northern Crlifornia {i.e., the '"'non~surplus'},

Jomi
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It is interesting to note, in this comnnection, that Metropolitan
inserted in its draft of proposed water contract (dated June 9, 1960) a

paragraph (4-a) as follows:

HThe State shall proceed with diligence in the acquisition and
perfecting of water rights required for servicing all contracts,
and shall protect with vigor the integrity of rights so obtained. "

{p. £/1)

This was slightly 'toned down™ in a subsequent draft submitted by \\
the State (Septermber 3, 1960U) as follows: '

%‘d
ey
2

" The State shall make all reasonable efforts to perfect and
protect water rights necessary for the System and for the
satisfaction of water supply commitments under this contract'.

{Par. 16-~b; page 16/1)

T, i T T R s et s s
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Therefore, the complete mutuality of interest between the State and
the South {in thus preserving, protecting and increasing these "export
waters' in the Central Valley) is clear and indisputable.

Now, with this as a background we will next deal with another and
to me one of the most ominous aspects of this novel water plan, viz;

c. The Brown Water Plan provides
absolutely no effective 'controls'
of any kind to so regulate or
control this Delta "export pumping'
that it will not invade or affect
vested water rights of the Delta
and the rest of the Central Valley.

Cnce these huge pumping plants start pumping water out of the Delta
for export to the South, what will stop them? When and under what condi-
tions will these pumping operations cease or be curtailed? Who will deter-
mine and control this? Under what criteria?

The Brown Water Plan is absolutely silent as to all of this’

The answer to these several questions ig, in my reasoned opinion,

A 53 =281

that these pumps will continue to operate unless and until they are stopped
by litigation by the Valley farmers to protect their vested water rights,

The primmary reason for this conclusion is that this Water Plan
{SPE 1106} contains absolutely no such ''controls', *

% This Yvoid" reminds one of the current international disarmament talks
in which it is stressed that without effective controls agreements to disarm
are meaningless,

w2
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Furthermors, in the absence of a comprehensive determination
and a completely binding adjudication (i, e., binding upon the State and
all other interested parties) there will be no effective and readily
ascertainable demarc ation {i. e,, "boundary line'} between ""surplus! vy
{(on the one side) and "non-surplus' on the other. In the absence of such %‘2
an oblipatory definition of these two correlatives, there can be no effective §
(I.e., automatic) controls to delimit this "export’! of water, When this ;’
Yhard reality’ 15 couplad with the indisputable fact that it will be directly f
to the mutual interest of both the State and the South to maintain this _
"export flow to the South' as continuously and on as large a scale as possible. gig}g&f

the inevitability of direct and serious conflict between these vested water EW é‘w;@‘%
rights of the North and these “'export allocations" is, I believe, patent.* fﬁﬁwﬁ‘i%ﬁ
SR,
The serious import of all of this to Northern California is further 2 zézgif‘?‘} :
indicated, I believe, when consideration is given to another "hard reality" ., 5? ;“"’j/
of existing Central Valley hydrology: = ggg SOf
1 bR ég ,
- PRE-7- AR AYY
d. There is a grave doubt as to } Rt Mé{w
whether any dependable and N ﬁjg’%
sizeable ''surplus't of water / g

W/ o W%

exists in the Central Valley.

by T

s

There are, of course, two major stream systems in the Central
Valley, the San Joaquin River and the Sacramento,

It is indisputable that the San Joaquin River has no surplus, In
fact, due to the huge inter-basin transfers of water under the Cenira
Valley project, the Sgm-doaquin River no longer exists (in large part)
ag a natural streax@féﬁ’ nder the CVF it is, in the main, an artificial
stream supplied wif pposedly "surplus” water from the Sacramento

River (by the Delta-Mendota Canal, Mendota Pool, etc. R

% It shouid be stressed that the serious involvement and possible impair-
ment of vested water rights which is being discussed in this Opinion
will not be limited to the Delta Area or the other nearby "water areas',
To the contrary, all vested water rights, including those in the varicus
Pwater-rich sections” in the San Joaquin Valley (Merced River, Kings
River, etc.} will be exposed to these same dangers.

*% Ifs flows are impounded in its upper reaches by Friant Dam, Most
of this water is sent southward to Tulare and Kern Counties by the
Friant-Kern Canal., Some is sent to Madera County through the
Madera Canal,

21




furthermore, sven the prosent existence of any substantial "surplus”

(after its exhaustive 1951 investigition of this very subject of “surplus™ in
the Central Valley) was surprised to learn that this alleged 'surplus’ was
rapidly disappearing, if not actually non-existent, even then {i.e., as far
back as 1951}, In its formal ‘findings" that Committee concluded

s

{inter alial:
"Only one answer can be obtained {rom the foregoing testimony
ev... That one logical answer is: If diversions continue at
the rate they were being made in 1951, and there is no reason

to believe they will be reduced, then the developed waters of
the Sacramento River are overcommitted and oversubscribed.

i
% "The obvious result is that much less water is available for
transfer to the San Joaquin Valley than was originally contem-
plated, " (Engle 692)

"Findings - {(2) That for all practical purposes, the developed
water supplies of the Sacramento River are overcommitted and
oversubscribed;

(b} Increased uses of water from the 3acramente River from
the beginning of project construction in 1935 tg the present are
about three times the expected increase of 300, 000 acre feet
which was estimated by the State of California and Bureau of

e Reclamation officials in their original plans for operation of
% the Central Valley projsct;

{c} Testimony indicated diversions from the Sacramento
River would have caused the river to be dry for about 40 miles
in July 1951 if stored water had not been available from
Shasta Reservoir for Sacramento Valley use, and a large

% part of this water is destined for the San Joaquin Valley under
< the proposed Central Valley project operation;

{d} Applications for use of American River water to be
developed by Folsorn Dam, an additional storage unit of

the project new under construction, exceed by 'several

times' the probable supply that can be made available

through this source. ' {Engle 679)

w®

% It is interesting to note that Congressman Poulson {now Mayor of
Los Angeles) participated in the hearing and thereby learned of this
npaucity’ of 'surplus' water in the North, He also concurred in
these Findings. Yet this same gentleman is a very vocal advocate of
the Brown Water Plan, the basic predicate of which is the aforemen~
tioned unwarranted assumption that a large amount of "surplus’™ water

exists in the Central Valley.

e

e
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water in the Sacramento River is questionable. In fact, the Engle Committee
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Another interesting sintistic pertinent on this ''surplus! phase is

the explicit statement in the "Freview of the California Water Plan"
{published by the State in 1936) that there is only enough water in the
Central Valley to take care of the needs of this Valley {i.e., present
and future), viz:

ley Area, it is coincidental

“As regards the
that with 48 per cent of the State’s run-off this area should
ultimately reguire alrnost exactly 48 per cent of the develop-

*

ed  water supplies,! ({Preview, p. 6)

What more cogent confirmation could there be of the fact that there
is no ‘'surplus' water in the Central Valley available for permanent export

over the Tehachapi Mountains to Southern Caliiornial

Furtherrmore, the dangerous nature (to the North} of this new

"hydrological picture' which the Brown Water Plan will create becomes

even more manifest when another “hard reality! of our California
hydrology is noted, viz:

e, Cealifornia's frequent
”(11‘}’ C‘}-’Ci{*}f‘;”

An unfortunate characteristic of California hydrology is, of course,
the very irregular regimen of the flows in our stream systems, particu-
larly those draining into the Central Valley from the Sierra watersheds,
These flows vary radically, not only from month to month but from vear

to vear, This aspect is sumined up in the afcrementioned "Preview of
the Californiz Water Plan® as follows:

fIn addition to the cheracteristic variation in its natural
water supply within the year, California is subject to
extended wet and dry pericds. In the late 20's and early
30's we suffered a severe droughi--one of a great many

in the past--during which runoiff in the streams throughout
the State for a i0-vear pericd averaged only a little more
than 530 sercent of the long-timme mean, In this connection,

while the state-wide runoff has averaged some 71, 000, 000
acre-feet per season, the actual seasonal flows have varied
from asg little as 18, 000, 000 acre-feet to more than 135, 000, 000

acre-~feat.”

"The normal monthly varistions in ccocurrence of the water
supplies of California, as well as the periodic droughts,
create 2 most basic problem relative to the development

and use of water... .. (Preview, pp 7-8}

Pt
Lo



i
:
b

Now, when these dry cycles recur in the future {as they undoubtedly
will) what will stop {or even slow down) these Tracy pumping plants ? What
will be the governing or effective iegal controls in such a situation? The
simple answer 1s that undex the Brown Water Plan there are and will be no
such effective controls. Which means {among other things) that {as Henry

Holsinger so aptly expressed il):

interminable conflicts, disputes, and litigation will

necessarily ensue,

£. Fair Play, Justice, etc.

Some persons may endeavor to minimize or explain away this basic
defect in the Brown Water Plan by conteanding, in effect, that we must pre-
sume that the Statc (in its aforementioned novel and unprecedented role as
financier, owner, operator and ''export vight protector’) will be fair, just
and honorable, and will so operate these Tracy Pumps (and the other
facilities of this project) as ‘o preclude any such involvement or impair -

ment of vested water rights,

Any such attempted answer to this legal criticism is, in my humble
opinion, patently unsound and specious for several distinct reasons:

The first is that in the absence of any comprehensive adjudication
of the legal extent of "surplus' and ‘mon-surplus’, the State would not
have any effective ‘'control criteria’’ to apply to this "export pumping'’,
even if it wanted to be fair and just to the vested water right owners.

Secondly, the State’s aforementioned direct and vital financial
interest in the continuation of this Yexport pumping’ would, of course,
be a strong and perhaps preponderant motivation in any such decision
by it, As stated above, the very financial stability of the State will
directly depend upon such "water exports' and the net revenues produced
therefrom, Furthermore, the State must act {under the Brown Water
Plan) as the South's ""water protagonist” to protect and preserve any
allegedly “surplus™ water in the Delta Pool.

In other words, any hope or expectation that the State (or its
Mexport ally'! - the South) would thue woiry about these open-~ended”
vested water rights of the MNorth bespeaits. I believe, a2 nalvete and
altruism wholly inconsistent with and un&ﬁgffirmed by the Tthard

et
i
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renlities” of California water practicss/* o borrow an apposite

¥ Mono County is but one of the many illustrations in California history %‘%
2 such altruism, % i
13
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phrase from Mr, Holsinger:

"However, attention to realities should convince any reason-
able person that any such anticipation is Utopian and not
reasonably possible of fulfillment”, (Engle 766}

And, in concluding this chapter, there is a very rough analogy which
occurs to me which mavy point up for laymen. unacgquainted with the intri-
cacies of water law or water rights, the essence of this new "water picture’
which SB 1106 will bring into being {with the so-called Delta Pool as its
central feature).

Mr, Pigmy and Mr. Giant find themselves stranded in the Mojave
Desert on an arid day. There is but one boitle of water between them {in
the possession of Mr, Pigmy). e has ''vested' rights therein, which
Mr, Giant readily agrees to recognize. Mr. Pigmy therefore generously
consents to share this water with Mr. Giant, Each inserts his "'sucking
straw', Naturally, Mr. Giant's thirst is gargantuan, Likewise, his
straw is king-size. The avid draughts begin, Unfortunately, however,
for Mr. Pigmy, the quantitative extent of his "'vested right"” has not been
pre-determined, nor agreed upon, nor marked on the bottle, Does it
require a water lawyer to envisage the dire results for Mr., Pigmy? Or
the resulting impairment of his '"vested right''? !

And, to carry this homely analogy a step further: Mr. Pigmy,
aghast at this impairment, complains to a passing policeman for protec-
tion but finds, to his chagrin, that this chap is a close associate (both
financial and otherwise} of Mr., Giantl®

S A

-0 0o -~

# I trust that this Honorable Commitiee will pardon this digression into
the Mojave Desert. Its sole justification is the'aridity'’ (i not Urigidity!'}
of this "Opinion®,

g
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CUESTION NO. 3. LCES THIS WATER PLAN
AOECUATELY PRESERVE ANL PROTECT THE
SO-CALLED "AREA OF ORIGIN RESERVATIONSY
GF NORTHERN CALIFORNIA (i.e., "COUNTY
GF ORIGIN" AND "WATERSHED OF ORIGIN”
PROTECTION)? :

I - OPINION: SB 1106 does not properly preserve and protect these
irnportant "water reservations'. To the contrary, the Brown Water
Plan exposes them to a serious danger of severe diminishment, and

to possible extinction,

11 - SUPPORTING ANALYSIS AND ARGUMENT: Before reviewing the
several salient legal reasons underlying my said conclusion, I will

first briefly describe {for the benefit of any interested layman} the legal
nature of these "preferential water rights" in favor of our Northern''areas
of origin' and their importance to Northern Califgrnia.

.

1. Nature of these "preferential rights"

These important "preferential water reservations" are based on
two distinct sets of statutory provisions, The first is the so-called:

a, County of Origin Statute
(Sections 10500-10505 of
% ' Water Code)

These provisions of our law have the effect of reserving for every
o county all of the water originating in such county which will be needed at
“ any time in the future for the development of any portion of such county
{i.e., either by public or private agencies). T

This "reservation' or "preferential right" of a county to recapture
and use in the future its "surplas” water {i,c., over and above that needed
for "vested" water rights in said county) is obviously one of great importance
to all Northerxn California's counties, This affects all counties in the Central
Valley, including those in the 5an Joaguin Valley. %

incidentally, a more detailed explanation of this "County of Origin'
phase is to be found in the writer's aforementioned Opinion of February 8,
1957 {to the CWPA]}.

* (Certain water interests in Fresno County recently learned in
z water right proceeding before the State Water Rights Board
{(Application Nos, 6733, etc.} of the vital importance to them of
this “County of Origin" statuie.




b, "Watershed of Origin' Provisions

g {Sections 11460 to 11463 of Water
Code}
T This is the second (and an entirely distinct) phase of our "area of
y P

e origin protection.’ In essence, this "watershed of origin statute' gives
our Northern "'watersheds’ [and the "areas immediately adjacent thereto
which can conveniently be supplied w.th water therefrom') a "preferential
right' {for their future water needs) in and to the waters naturally occurr-
ing in such "watersheds'.

- ¥

g It should be noted that these statutory provisions form a part of % £ ‘f”jéé;?
the legislation in the Water Code dealing with the Central Valley Project. | 2
The "County of Origin Statute’ is not a part of the Central Valley Project
legislation. The legal significancm this difference will be explained ;

% hereinafter, -

2. Vital Importance to the North of these
"Reservations®

i These "reservations' are obviously of crucial importance to the
E North. They constitute the prime (if not only} source of water which will
be needed for the future expansion and development of Northern California
during the endless decades to come. It is apparent, therefore, that this
question as to whether the Brown Water Plan (SB 1106} adequately preserves
and protects these "area of origin reservations’ is a most important one

to the Norxth.

e 3. Deficiencies in 5B 1106 on this phase

With the foregoing as & Irief background, I will now explain why
I firmly believe that SB 1106 faile to adequately protect and preserve these
irmportant "preferential water rights' of the North,

Summarily stated, my principal criticisms of SB 1106 from the
standpoint of this "area of origin phase” , are:

a. This Yarea of origin protection’ should
have boen made a permanent feature of
the Brown Water Plan, but this was not
done. It is now purely statutory and if the
South gets control of the L.egislature at
any time in the future such protection
can be entirely wiped out,
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objective of the South which was to acquire a perpetual and irrevocable
quantitative allozation out of these already 'over-drawn' water resources
of the Great Central Valley,

Governor Brown repeateé*; prz}mised thrmughout Northern California
that these importunt "water resc r*‘"&&@ﬁ&“ would be fully preserved and pro-

tected under his water plan/™ f‘ﬁ;z therefgre submitted various proposed
legisiative provisions to accomplish this. Armong other things, we tried
to have these "aresa of origin reserv atic*&s” expressly recognized and in-

corporated in SB 1106 so that they would thereby become a permanent feature

and condition of this legislation. These provisions would also have made it
mandatory for the State to expressly incorporate these "reservations' in
every "export water contract' and thus make all "export” of waters from
the Delta strictly subordinate thereto.

Unfortunately, we failed to achieve these objectives. One of the
reasons for our failure was, | believe, szaid close collaboration between
the Governor's water advisers and legislative draftsmen and various legal
and engineering experts of the South. I might add, however, that we at
least managed to exact a promise from Mr., Harvey Banks {Director of the
Department of Water Resources) that as long as he had anything to do with
these "'water contracts' (i.e., under 5B 1106) he would insist that they

e b it N

cantaln approprzata provisions expressly recognizing these 'area of origin

A A e s e T i i S’

reservatlo THE made this p promise on various occasions. It is regret-

table, howearer, that this is not the present Y'policy" of the Administration.
The proposed contract with Metropolitan is completely silent on this im-

portant agpect.

Justice and propriety of this request
for permanent preservation and pro-
tection of these reservations.,

It may be argued by some that inasmuch as this "area of origin
protection' is now only statutory (and thus "impermanent'}, it should
not be made a Manem feature of the Brown Water Plan. [ believe,
however, that the legal and moral justification for "permanence' can be
demonstrated by several considerations.

The first is that {as pointed out in another portion of this Opinion )
the South presently has no physical or legal ability to become interested
in {or intermeddle with) the water resources in or water rights of the North.

% This "area of origin protection' was one of the five points covered
in my letier to Governor Brown of May I, 1959, with which he
agreed in every particalar in his letter to me of May 8, 1959

ip, 11, supra}
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One result of this is that these "area of origin reservations' are not Dow

in jeopardy. Under this present state of affairs, they ave virtually perma-
nent because there is no reason nor incentive for attacking {or repealing)
them. As between the water right owners of the North {i.e., in different
sections of the Central Valley) they have worked quite satisfactorily to
date and will in all probability continue to do so.

This whole picture will radically change, however, if and when
the South is permitted to become physically and legally interested in these
Northern waters {under the Brown Water Plan}. These ""water reservationg'
will then constitut. a constant "thorn in the side' of the South and it no doubt
will {unless precluded by appropriate and continuing legal resé;xg.ctmns) make

every effort to obviate or vitiate these "water reservationsdl Q)

J

It would seem only fair and just that if the South is to be given this
desired and important privilege of participating in these watler resources
in the North it should be willing (as a fair price for its "ticket of admission”
to such participation) to readily agree that these "area of origin reservations'
for the North should be made a permanent feature of any new St ate Water
Plan. It might also be mentioned, in this connection, that Northern Cali-
fornia (whxch has always stood ready to allow the South to participate in
these Northern waters under a fair and sound water plan) wﬁl in effect,
guarantee (by its large percentage of the assessed values. in the State) the ,

s
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huge geneyal indebtedness Which *he State proposes to assume in order to
thus make it possible for the South {for the first time in hlstory) to be put in

a . posgition to thus become d rectly interested in, and gain | benefits from these
water resources in the North,

[

Unfortunately, however, despite much importuning by Northern
representatives, the Brown Administration did not see fit to make this
present statutory protection for these Northern areas of origin a basic and
pe rmanent feature of this new water plan. In short, SB 1106 does not con~ | |
tain this vital protection which our group of Central Valley water lawyers i‘
deemed so necessary. »

ﬁi%
ok
o

As a matter of actual fact, there are no direct references whatso-
ever {in SB 1106} to the aforementioned statutory provisions which presently
ernbody this "area of origin protection', Furthermore, the aforementioned

* The detailed monograph prepared by Mr. Samuel B. Morris, one
of the South's leading water "experts" and spokesmen {and formerly
General Manager and Chief Engineer of the L. A, Dept. of Water &
Power) under date of September 19, 1956 and entitled " The Feather
L River Froject and the California Water Plan' shows how cleariy ‘and :
f' i:% carefully the South's experts have studied these "area of origin reserva- |
1

e e i

fions' and various means i‘jf solving {from the South's viewpoint} the probe-

: t
| ‘ems created thereby for the South,
30
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"County of Origin Statute!' is not even indirectly referred to in SB 1106.
It is not mentioned or incorporated in this legislation either directly or

indirectly,

There is, however, a most indirect and quite *left-handed”
reference {in SB 1104 to the "Watershed Protection Act. ! This is
to be found in paragraph 12931 of SB 1106 which provides (inter alia)
that:

"any facilities heretofore or hereafter authorized as a part

of the Central Valley Project or facilities which are acquired
or constructed as a2 part of the State Water Resources Develop-
ment System with funds made available hereunder shall be
acquired, consiructed, operated, and maintained pursuant to
the provisions of the code governing the Central Valley Project,
as said provisions may now or hereafter be amended, !

These are the only provisions of 5B 1106 to which the Administra-
tion can point as incorporating any of this "area of origin protection' in
8B 1106. These provisions make it manifest, of course, that if the Central
Valley Project Act is subsequently amended so as to eliminate this "'water -
shed reservation' this "protection! in the CVP legislation will vanish and’
no longer apply to any part of the Brown Water Project {(SWRDS)., Inciden-
tally, we strenuously but unsuccessfully fought the inclusion (by the Admi-
nistration's representatives) in this legislation of this short but significant
phrase:

a8 hereafter amended!

This brings us to my second principal criticisms:

b, The Brown Water Plan {SB 1106} will
place both the South and the State
in a position directly antagonistic
to these important "preferential water
rights' of the North, This will lead
to future serious involvement and it
possible impairment thereof (as well
as much trouble and confugion for the
North, )

As shown in a previous portion of this COpinion, the end result of
the Brown Water Plan will be that the South will be Usitting next to the
Delta. ' [t will, in effect, be a gigantic and powerful "water octopus” P
sitting astride of the Delta Pool with its potent tentacles reaching into R
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every nook and cranny of cur Northern stream systems, even to the upper=-
most reaches thereof. Among other things, this will mean that the South
{and the State) will be directly interested in and affected by every future

water application filed in the North {under these "area of origin premrences“)

Why ? Because to the extent that any such appropriations of water are
hereafter allowed {i.e., in connection with the future growth and develop-
ment of the North}, to that very same extent the "surplus’t available in the
Delta for export to the South is thereby diminished, This is one of the
problems covered at length by Mr. Samuel Morris in his aforementioned
1956 analysis of the so-called Feather River Project,

It should also be stressed, in this connection, that these ""water
reservations' for the North are not self-executing or automatic. To the
contrary, as and when portions of this ''reserved water'' are needed in
the future, the people {public agencies, etc.) seeking to make an appro-
priation and use thereof will have to file (and duly process) in the Depart-
ment of Water Resources (in accordance with established procedure) h
specific applications covering the appropriation and use of this water. g!

:
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They also will have to secure any necessary "assignment' or Hreleage'
from the State.

R

All of these applications will, of course, be subject to protest.
Many issues could be raised by a vigorous protestant {including the
vfuzzy phases't of this present legislation~some of which are touched
upon hereinafter),

water ally’ - the State) will sit silent in the face of such future attempts
to thus diminish the available "surplus' in the Delta Pool,

Next is my third criticism, via:

c¢. The various existing ambiguities
and uncertainties in this "area
of origin protection’ should have
been corrected and eliminated as
: a part of this new water legisla-
¢ tion, This was not done.

: Time limitations will not allow any extended analysis herein of
i the many shortcomings of and uncertainties in this existing "area of

origin protection’, They are serious and should have been clarified in
this new legislation. We tried to accomplish this but failed, due io the

N
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I will leave it to your judgment as to whether the South {and its new |
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complete lack of cooperation by the '""water spokesmen't and draftsmen of
the Administration. I will, however, touch upon but a few highlights in
this connection.

""County of Origin Statute®!

There could be an extended dispute as to whether this important
statute applies at all to this Brown Water Plan (i, e.,, the State Water
Resources Development System). The reason is that this is, of course,
a State preoject, There is a school of thought that this "County of Origin
Statute'! {and particularly its vital Section 10505) would not apply to the

State in its new role as owner and operator of the water project contem- {,jﬂ Z L
plated by SB 1106, In fact, a committees of "water experts” (including s rn A
«iﬁs ®

eminent lawyers) concluded, in 1955, that this "County of Origin Statute"
cilﬂ not apply to the State, This was a special subcommittee of the State- %M}»
wide Water Resources Committee of the California State Chamber of
Commerce., This subcommittee was appointed for the particular purpose

of studying and reporting upon this Yarea of origin' phase in connection

with the California Water Plan. The chairman was Burnham Ensrsen, Esq.
Among its other members were such distinguished water lawyers as

Chas. C. Cooper, Jr., Esq. {counsel for Metropolitan); Gilmore Tillman,
Esq., {counsel for the Los Angeles Department of Water & Power); Wallace
Howland, Esq., (Assistant Attorney General of the State of California);

Martin McDonough, Esq., of Sacramento, Mark C. Nosler, Esq. (principal
attorney for the California Department of Water Resources), In fact, the

entire committée consisted of lawyers except for two ranchers (one of them
being Mr., Bert Phillips) and two engineers {one being Mr., Samuel B.

Morris). This subcommittee made its report on November 30, 1956,

e

Fey

Among other things, it concluded that Section 10505 does not apply to the
) State as such, This conclusion ig expressed as follows in its formal
; % report:

2

Although the section is brief and is expressed in simple
terms it has been the subject of much controversy and ifs
meaning and effect have been much misunderstovd, The
principal and significant features of the gection appear to
be these:

{z] The section does not by its terms restrict or other-
wise affect the use by the State itself of water appropriated
by the State pursuant to the Feigenbaum Act. Rather, it
appears to be focussed upon the assignment of State appli-
cations to other parties, such as, for example, municipal
corporations, districts, private parties or the United States

JRP—
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Government. Stated very broadly, the sec applies pmmarxiﬂ
to non-state water resource development, Wﬁjp 6 of Report) E

A

The writer disagrees with this conclusion of said subcommittee.
It is quoted, however, to show that (even before SB 1106 was formulated)
this "County of Origin Protection' was a subject of conflicting views,

"Two other things should be noted in this connection,

The first is that the aforementioned conclusion was reached by
said Subcommittee notwithstanding the fact that Section 10504 {as it
existed in 1956} contained an "assignee definition’ similar to that con-
tained in the present statute.

The second is that this "County of Origin Statute'' is not a part

of the Central Valley legislation and therefore has not been included
(either by reference or otherwise) in SB 1106,

of Origin Protection'! to the Brown Water Plan is thus left in a somewhat

é‘w

' 1
Therefore, the applicability of this important phase of the "Arsa g

"clouded condition”. To say the least, the matter is not beyond the

posmbzlm&mpmg, - e

"Watershed Protection Statute!!

There are various gubstantizl uncertainties in connection with this
phase of the "Area of Origin Protection'. In fact, some of these were

MM}

pointed out by then Attorney General Edmund G, Brown in a formal Opinion |

{No. 533/298, under date of February 5, 1955 - issued in response to a
request from Senator Edwin J, Regan). This Opinion covered the subje
of "Area of Origin Protection®. After discussing various um:ertamtzes
in these statutes, the Aftorney General concluded:

"However, if litigation and the need for judicial construc-
tion is to be minimized, in all candor it must be stated
that the certainty of this description leaves something to
be desired,

# In all fairness, it should be added that this formel report was not
signed by various "Northern' members of the Subcommittee, It did,
however, receive the support of Mr., Samuel Morris and cother
"Southerners’,

34

\
}



A

e

I might add that the Governor and his staff were reminded by us
{on more than one occasion during the processing of SB 1106 through the
Legislature) of this "fuzzy condition’ of these statutes; and the need for
correction thereof in connecticn with his new Water Plan, %

Another phase of the present 'fuzziness' of this "Area of Origin

?w;tectm 1t shiould also be touched upon, viz:

General vs, Specific Reservations

There are two schools of thought on the question as to whether
these '"water reservations’! for the areas of origin must be general or
specific, There is a vast and important difference between these two

concepts, w¥

A specific reservation means that a definite guantity of water
must be fixed and reserved for the future needs of the ''area of origin'
{i.e., ‘'county’, etc,}). On the other hand, a "general reservation’
would entitle the area in question to all the water it might need in future
decades, without any quantitative limit | being fixed at the time the reser-
vation is made {i.e., in connection with a proposed "assignment' or
"release" of a state filing). This basic difference was pointed out by the
Division of Water Resources in its testimony before the California Water
Project Authority on August 31, 1954, It stated:

*  This was discussed in our meeting on the evening of February 25, 1959
and also adverted to in my letter to the Governor's gecretary on
February 26, 1959;

"The deficiencies of our present statutory protection for these ‘arcas
of origin'' are well known to the Governor (as a result of the report

of his Attorney General's Water Lawyers Conunittee, etc. }o As
epitomized the other evening, this situation is in a uzzy! condition
{to say the least), .
"It has been generally agreed in the various prior discussions and E
debates by both Northern and Southern water spokesmen that these ;’ Z—
‘areas of origin' deserve full and adequate protection under the {
California Water Plan {when authorized). ;
#"Therefore, there should be no great difficulty in working out in the
Administration’s 1959 CWP legislation a fair formule to cover this
phase. We believe that this protection should be firmly embedded, as
a basic policy, in such legislation. ¥

*#% This subject is dealt with fully in my Memorandum Opinion of
February 8, 1957, to the Colifornia Water Rights Protective
Agsociation,
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“The principal advantage to the counties of origin to be

gained by having a general reservation is that the general v /%W_ﬁ,
reservation would, in effect, reserve for those areas all Ji- @i’%&w
the water that may ultimately be needed for reasonable j‘%’ﬁﬁ&ﬁ%
beneficial use in the future. This general reservation e wse

would provide for various factors which are unknown at the
presant time while 2 specific reservation, being necessarily
based on an estimate might provide for either too small or
toogreat an amount. A specific reservation would limit the
amount of water that would be available to the counties of
origin under the State filings. ! (See ""Answer to Duestion
No. 4, Program For Financing and Constructing the Feather
River Project', Appendix H, p. 117)

The various water representatives of the South have been contend

ing and urging for a number of years that these "reservations" should be

specific, not general, In fact, the aforementioned ‘'area of origin'' sub-
committee of the State Chamber of Cormumerce specifically recommended

this in its report dated November 30, 1956. Speaking of the "reservations”

to be made under the ""County of Origin Statute'' this report states:

"Assignments or releascs containing such general reserva-
tions present the same difficulties as do the present provisions ¢
of Section 11460 to 11463 with respect to the operations of

State water projects. They leave the rights of the county of ’\%
origin undefined, and they leave the exported water subject to
‘recapture' whenever neecded locally., It is the recommendation ;
of the subcornmittee, therefors, that the agency which passes
upon this question (i.e., the State Water Rights Board} should
make a quantitative determination of the water which is to be
regerved to the county of origin, The attached proposal con-
tains provisions designed to accomplish this result. ' {p. 20}

The unfairness and impracticability of any such atternpts to thus
definitively forecast the future gquantitative needs of these "areas of
origin!' {through the many decades to come) was well pointed out in our
final report of Attorney General Brown's Water Lowyers Committes
{dated January 3, 1957} Assistant Attorney General Wallace Howland,
Chairman}. Speaking of the South's desire to thus {i, e., by specific
reservations) put quantitative togs and limits upon Northern California’s
future water requirements, this report states:

HHence, it is argued that the ultimate future needs of the
areas of origin must be determined now, as a necessary
mathematical step in placing a quantitative limit on the
water reserved for use in such arveas and that this, in turn,
iz 2 necessary step in the determimtion of the surplus
available for expori.

36
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“"On the other hand, from the viewpoint of the areas of origin
it must be admitted that there is no crystal ball in which to
" foresee the future, What the future needs of the areas of
origin will be, only time will tell, Pregent determinations of
future needs can only be estimates of the minimum needs made
in the light of present day knowledge. Moreover, the most
Hconsistent thing' about California history of the past thirty
vears has been the extent to which the State has exceeded the
best estimates of its rate of growth and the resulting need
for expanding services of all types. ' (p. 15 of Report)*

Incidentally, ample evidence of this quite understandable inability
{in public works}, to foretell the future, abounds all around us. One good
example is our many outmoded and inadequate highways (including some
freeways) which were built but a relatively short time ago, presumably 1
adequate to serve us for many decades, but already largely outmoded.
And planned and built by able and conscientious engineering staffs!

It would seem evident from the foregoing that, for the proper
protection of the North and in all fairness and justice, any and all un-
certainties and fuzzy phases' in connection with this important problem

of general v. specific! reservations for these "areas of origin' should
have been dafinitely resolved and eliminated as a part of this new water
planning., In brief, this legislation should have expressly provided for
i "general reservations'' for these Yareas of origin'., However, despite
% our repeated cfforts to accomplish this {and other proper protection
' for these areasj, this was not done. The ""water experts'' of the
Administration were deaf to such suggestions.

% The foregoing comprise some of the reasons why the writer is of
the firm opinion that SB 1106 falls far short of any adequate protection
for these 'area of origin reservations.”

# The danger and impracticability of such specific reservations was also
pointed out by me in my "Interim Report' as Chairman of the 1956
Water Lewyers Committees of the San Francisce Bar Association {dated
December 28, 1956}, viz: '"In short, this proposed procedure would
necessitate a high degree of 'crystal ball gazing' into the future in an
effort to guess at many imponderables, a 'determination process!
which appears to me to be quite dangerous and impracticable,
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Before leaving this subject there is one other facet which I briefly

wigh to discuss, viz:

4. The Impossibility of Subsequently
nCorrecting'! these Deficlencies
by Future Legislation

Various Administration spokesmen are now atternpting to allay the
rather widespread fears arising as a re sult of the aforementioned and other
shortcomings of §B 1106, by representing to the electorate that all such
defects can and will be corrected by subsequent legislation. They are
proclaiming, in effect, that: "t ig better to have a water plan with problems
and defects (which can and will be remedied later}, than no water plan at
all, "

o .

From a legal standpoint such “propaganda'’ is indefensible. The H
juridical truth is that if SB 1106 is anproved by the People, it will be §\
beyond the power of the Legislature to make any substantial changes in it
(e.g., to implant therein, as 2 permanent feature of the Brown Water
Plan, this important "area of origin protection''}). As Hon. Dion Holm,isqg.,
stated, in his formal opinion to the City of San Francisco (No. 1426 -
dated March 8, 1960) {re 5B 1106}, viz:

. i
~ ., -

6‘1\/@ purpose in pointing out the foregoing to you is based g
| on the fact that the Legislature will have no power to {

!

| amend the act once it is apprc}gﬁd by the people and no 3

i power to repeal it once general obligation bonds are sold. " ‘%

, (B 5} }
-~0Qo-~
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QUESTION NO. 4. DOES SB 1106 AFFORD
PROPFPER PROTECTION FOR THE SACRAMENTO-
SAN JOAQUIN DELTA (SALINITY CONTROL,
LEVEE PROTECTION, ETC,}?

I -QPINION: It is my firm opinion {based on a close personal knowledge
of the Deita and its maultiple and complex hydrological aspects) thar;ﬁ;%ﬂﬁﬁé
does not, from a legal standpoint, properly protect the Delta. On the con-

“trary, this Brown Water Plan (SB 1106) will seriously aggravate and inten~

sify the already existing and critical legal and hydraulic problems of the
Delta,

As a legal minimum, this legislation should have required, as a
basic and indispensable legal condition precedent to any ‘texport! of
water out of the Delta, that which we call in water law a 'physical solu-
tion"' fi34 to ensure complete and affective protection for the Delta in
connection with its cornplicated and perplexing hydrological difficulties,
This has not been done {or even hinted at) in SB 1106,

II - SUPPORTING ANALYSIS AND ARGUMENT: It would take a rather
large volume {e. g. exceeding the size of the excellent Engle Committee
report of almost two thousand pages) to discuss in detzil thege many
serious hydrological and legal problems of the Delta (all of which are
relevant to your question). As this Honorable Committee knows, various
and voluminous reports have been published over the years by the State
and others with respect to these problems of the Delta {e.g., salinity
control, etc.}. Therefore, and because of time limitations, I will do no
more herein than sketchily touch upon some of them with the hope of
demonstrating (at least by generalties) the soundness of my foregoing
appraisal of SB 1106 {insofar as it relates to the Delta),

¥

Summarily stated, my reasoned conclusions as to the legal in-
adequacy of SB 1106 on this phase are:

1. It neither requires nor provides for any mandatory
and effective '"physical’’ solution of the already
critical salinity problem, In fact, the Brown Water
Plan will substantially aggravate this serious Delta !
difficulty with possible huge losses to the Delia ;“!
landowners and water users,

Z. It fails to legally protect, in any way, the vested
water righis of the Delta. Moreover, it actually
exposes such rights to a very real and mminent
danger and probability of infringement and
immpairment,
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3. The Brown Water Plan {as now formulated} could -
seriously and adversely affect the intricate levee
systems so vital to the Delta,

4. It will bring about serious drainage problems.
5, It does not adequately preserve and protect, from
a legal standpoint, the important recreational
features of the Delta.
Before briefly dealing with these phases, I will set forth {for the
benefit of those interested persons who are not familiar with the Delta)

a few "highlights" as to its location and physical characteristics.

The Sacramento-San Joaquin Delta

This area comprises several hundred thousand acres of excellent
and highly developed agricultural lands. It is reputed to be one of the
prime and richest farming areas in the world, It lies at the confluence
of the Sacramento and San Joagquin River; and is situated mainly in San
Joaquin, Sacramento and Contra Costa counties. .

At the western extremity of the Delta is located a very extensive
industrial complex with many large factories and other industrial units,
most of which are directly dependent upon the continued availability of
fresh water of good quality irom these nearby stream systems,

One of the principal hydraulic features of this Delta area is the
myriad of natural river channels, sl{cughs and other watercourses wiich
meander in a highly irregular pattern throughout this entire area, Cune
consequence is that a large part of the Delta consists of many islands
entirely surrounded by these water channels.

Anocther physical feature is that much of the land in the Delta is
considerably below the level of the adjacent water channels, Conssguently,
a vast and intricate system of earthen levees (with an aggregate length of
many hundreds of miles) is used to prevent the inundation of these low-
lying lands,

In some portions of the Delta {particularly in its westerly reaches}
a serious and continuous problem of land subsidence exists, due to the
nature and texture of the scilg in such areas, etc,



All of these many disparate but interrelated hydraulic character-
istics create for the Delta (as all competent experts concede} an extremely
complex "hydrological picture’, with numerous interlocking hydraulic
and other physical facets, 211 in close and delicate physical balance,
Naturally, this intricate hydrological situation makes the Delta's legal
probiems (water~-right and otherwise) peculiarly difficult and complicated,

In the light of this short "physical background”, I will now briefly
discuss some of the legal criticisms of SB 1106 set forth above in sum-
mary fashion.

1. 8B 1106 neither requires nor provides for
any mandatory and effective solution of the
already critical "salinity problem’, In

tially aggravate this problem, with possible
huge losses to the Delta landowners and
water ugers,

The critical nature of this ''salinity problem!' is, of course, well
known. It suffices to state thzat, due to tidal and other hydraulic pheno-
mena occurring in the San Francisco Bay (and its upper reaches - Suisin
Bay, etc.} there is an ever present and extremely serious menace of
“galt-water intrusion'. In other words, the salt water from the bay
{and ocean) thus moves upstream and (unless prevented from doing so)
intrudes into these "fresh water channels' of the Delta, with consequent
serious injury {if not complete ruin) of these Delta lands and the crops
thereon.

From time immemorial, the outflow of ‘fresh water' {coming down
the Sacramentio and San Joaquin Rivers) has provided a natural barrier to
repel this “salt water intrusion'., However, during some periecds of the
past these river flows of “fresh water' down to and through the Delta have
not been adequate, This has been particularly true in severzl past 'diy
cycles', The severity of this salinity problem, even in the ''pre-project
era’ {i,e,, beiore the advent of the Central Valley Project) can be illus-
trated by reference to the following official report:

"Gradually, as reclamation of the Delta and development
of the use of water took place upstream, the armount of
water available for natural salinity control decreasged
until in 1924, 1931, and other dry vears, the encroach-
ment of saline waters reached serious proportions,

sl
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During the late summers of those years irrigation
in o large part of the Delta was made impossible by
the degree of concentration of salinity in the waters
of the channels, " (Report on 1956 Cooperative Study

- Program, Department of Water Resources, Vol. 1,
Pa =7)

Another official depiction of this hydrological problem is:

tThe greater part of the water diverted for irrigation,
from the Sacramento River above Knight's landing, is
for rice culture. As a result of these diversions,

& combined with the natural lack of water following three
consecutive years of very low precipitation, the amount
of water reaching the city of Sacramento in the summer
of 1920 fell to the minimurn of 500 to 700 second-feet
and in consequence salt water was able to work its way
upstream in harmiful quantities as far as Grand Island
on the Sacramento River and Andrus Island on the San
Joaquin and Mokehurne Rivers (see inclosure No. 12
and pp. 85-87 of the Report of Division of Water Rights,
inclosure No. 17). The crops of the delta, valued at
$35, 730, 800 that year, were seriously endangered by the
salinity of the river, and the land escaped permanent
damage on a large scale only by reason of the heavy
sustained rains of the following winter, which effectually
flushed the salt out again.’ (Engle 163)

g Central Valley Project
{(CVE)Y

One of the primary cbjectives of this project was that of providing
much better salinity control and protection for the Delta. This objective
was supposed to be accomplished by the maintenance (by water Ureleases”
from the upstream reservoirs of the CVP-Shasta Lake, etc.} of guffi-
cient flows of "fresh water’ to, through and from the Delta to effectively
repel and control this ever threatening "salinity intrusion™.

The voluminous official reports {both State and Federal) prepared
in the planning of this CVP project make it manifest that this Mgalinity
control was one of the important phases of the Central Valley Project,
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Surprisingly enough, however, the Federal government has in
recent years {i, e., now that the CVP is operating and it appears that
the amount of alleged “surplus water® in the Delta is far below the
previous official estimates), been indicating that it disclaims any real
responsibility {as operator of the CVP) for such salinity control {i.e.,
as a mandatory feature of the CVEF), This is a situation whick in my
opinion can and probably will lead to extensive litigation (a subject
treated in a subsequent section of this Mermorandumy).

I do wish to siress, however, in connection with this CVPE project
{which, of course, is already built and functioning)} that it involves the
storage and detention in its upstream reservoirs {(on the Sacramento
River, etc.} of large quantities of water which otherwise, in a state of
nature, would normally flow down these streams and thereby serve to
“repel salinity intrusion”; as welil as to periodically "flush out" the
saline consequences thereof in the lower reaches of the Delta. It is true
that these "“stored flows' are subsequently released irom these reservoirs
and then flow down stream. However, if the Federal government is
successiul in its aforementioned avowed purpese of not devoting these
"delayed flows'" primarily to '"salinity control' and smézundarily to "export'"
to the San Joaquin Valley, the gravity of the Delta's ''salinity problems"
{both physical and juridical) created or aggravated by the CVP is, [
believe, patent,

The Brown Water Plan

One of the widely publicized purposes of the so~called Feather
River Project {as officially proclaimed over a period of years) has been
that of providing {among other things) full and effective "salinity control’
for the Delta, It would be expected, therefore, that SB 1106 (i, e.,, this
proposed permanent legislative implementation of the FRP) would contain
clearcut and effective provisions making such full and effective "salinity
control' a mandatory feature of this new water plan. More specifically,
this legislation should have made effective "salinity control” a legal
condition precedent to any export of water out of the Delta,

Has it done so0? [t patently has not. This phase will be dealt
with further hereinbelow in connection with my discussion of the subject
of a physical solution', However, in leaving this "'salinity phase'l for
a moment, I wish to stress that this Brown Water Plan will also involve
{as does the CVP} the impounding and periodical detention, in variocus
upsiream reservoirs, of large portions of the flows of the Sacramento
River, with & consequent substantial alteration of the regimen of seasonal
flows of "fresh water'! to and through the Delta; and 2 resultant aggrava-
tion of the Delta's "salt water intrusion' problem,




This brings me to the second criticism above, viz:

2. SB 1106 fails to legally protect, IN ANY
WAY, the vested water rights of the
Delta, Moreover, it actually exposes
such rights to o very real danger and
probability of infringement and impair-
ment,

This subject has been covered in prior portions of this Opinion,
It will also be dealt with in o subsequent ''litigation section', It suffices
to state at this juncture that, from a water-right standpoint, the serious
involvement and possible impairment of water rights (which subjects
are discussed in prior sections of this Memorandum) will be egpecially
severe and critical for these Delta water right owners. They are, of

course, in the immediate '"zone of influence” of these huge pumping
drafts of water out of the Delta {i.e., both under the existing CVP and
the proposed Brown Water Project)

In view of the aforementioned entire absence in SB 1106 of any
governing legal criteria or effective and mandatory legal controls to
restrict this "export pumping'l the inevitable result of this "legally
uncontrolled water exportation'' will, in my opinion, be acute '"water-
right problems' tor these Delta water right owners.

4

My third criticism is:

3. The Brown Water Plan (as now formulated}
will seriously and adversely imperil the
intricate levee syvstems so vitzl to the Delta,
SB 1106 contains no legal protection against this,

One of the hydrographic features of the Delta which operate in
tdelicate balance® is the aforementioned extensive system of earthen
levees, {and the water diversion facilities incidental thereto)

The writer can testify as to thig from long personal experience
as a director of one of the large reclamation districts in the Delta,
Although our district is supposed to have {(according o our engineer) one
of the (if not the} finest and strongest levee systems in the entire Delta,
the writer and his co-directors have, during the past fifteen years,
"gwented cut” a number of critical flood crises, One of the physical
features of most of these earthen levee systems is the relative shoriness
{or scarcity} of Yireeboard” {i,e., the distance betwesn the normal water
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line and the top of said earthen levees). The hydraulic problems thereby
created are quite serious, A couple of them might be noted in passing,
The first is that, if, due to the proposed radical alterations in the hydro-
logy of the Delita (under the Brown Water Plan) the water levels in these
channels (1. 2., thus Ycontained! by these levees) are held at a higher
ilevel in these chaunnels for any substantial additional period {or pericds)
of the year, severe {if not disastrous) weakening of thege earthen levees
can and will occur. There is no legal protection against this in the
Brown Water Plan,

[T

Another of the important hydraulic features incident to this exten-
sive system of levees is that the diversion facilities and devices (mainly
pumps) used to extract and transport water from these channels {through
or over these levees) for irrigation of the adjacent farmlands are, in the
main, quite critically related to the existing water levels in these water
channels. Here again, if any substantial and abnormal alterations in
channel flows or channel characteristics occur, the results for these water
diversions will be quite serious. There i, in SB 1106, no legal protection
against this,

§
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Now, the Brown Water Plan will presumably involve the construc-
tion of large new water channels (i.e., the so-called master "water
channels', "wasteways' etc,) In short, as now theoretically and tentati-
vely planned on paper, most {(if not all) of these Delta levee systems will
be radically altered.

Fg

In view of this huge propos‘éd "plastic surgery! ori";the face of the ™

Delta, one would naturally expect that this proposed perrnanent legisla-
tion (SB 1106) would spell out {in clear detail) $pecific legal requirements

A

to adeguately and fully protect these existing and critical levee systems {

{and the channel flows ' corralled! thereby) against any substantial
changes which would prove injuricus to these reclamation digtricts, and
their extensive acreages of rich farmlands which are so vitally and
continuously dependent upon these protective levees.

However, SB 1106 completely fails to do this, -

The foregoing remarks also serve, I believe, to confirm the sound-
ness of the other crificisms set forth above of this Brown Water Plan
legislation {i.e., insofar as it relates to the Delta). I will therefore conclude
this rather hurried discussion of some of the Delta's legal problems
(uader the Brown Water Plan} with a brief treatment of the subject of:

=%
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"A physical Solution'

Qur ""water jurisprudence!' contains an important legal concept
known as a 'physical solution’. Our modern California water practice is
replete with such legal Vsolutions', In essence, they constitute a legally
binding set of predetermined and instantly applicable "legal controls and

&

riteria’, which are utilized, among other things:

a. to prevent any improper or excessive pumping of
texport' water from a basin (such as the Delta).

b. to prevent other improper or illegal hydrological
activities (e. g. undue lowering of groundwater tables;
inadequate or inordinate drainage of waste waters, etc.).

c. to make mandatory any rFequired "upstream! releases
of stored water or stream flows in order to ensure
adequate water supplies for lower diverters; to protect
fish, etc.

If there ever was a legal and hydraulic situation regquiring a rigid
and detailed "physical solution'' for the preservation and legal protection
of vested water rights (as well as for the preservation of the other juris
dical aspects of the "water status quo'} it is, {in my firm and studied
opinion} this Delta situation, with its multiple hydrological and related
legal problems, The principal feature of such & solution should be a
carefully worked out set of definitive legal provisions (conditions,
restrictions, etc.) to make cerinin {as far as physically and legally
feasible} that, (by way of illustration):

I. No water will be "exported' out of the Delta at
any time under the Brown Water Plan which is
needed for irrigation or other uses by the vested
water right owners,

2. No water will be "exported'' out of the Delta (undex
said plan) which is needed, at any time, to fully and
effectively control salinity,

3. Before any water is committed by contract for export
gut of the Delta {under 5B 1106}, the State must
actually build and operate successfully in or near the
Deltz, for a sufficient number of years of frial
operation, suitable phvsical works and facilities to
fully accomplish the various solutions {(i.e., salinity
control, etc. ) which the Statels experts now hope
they will be able to achieve under their present
incomplete and largely theoretical "paper planning.

if
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1 stress, in the foregoing, the theoretical nature of the present
planning of the State {in connection with these Delta problems) because ;;“
although it may come as a surprise to many, the simple truth is that il
much (if not all) of this "water planning” for the Delta is still quite tenta- {
tive, tenuous . and incomplete, For sxample, one of the hoped for soviu- g
tions to the salinity problem is a 'bay barrier'. Various schemes have
heen studied and rejectad, One thersof (the so-called "Biemond Plan'')
is still under study., This is made clear by the aforementioned 1958
publication of the Department:

R ——

"One of the integral parts of The California Water Plan
still under study is a proposed multi-purpose water
barrier project for the Sacramento-San Joaquin River
Delta known as the Biemond Plan., " (" Water Facts for
Californians', p. 11}

Now, what is the relevancy of all of this to the legal question before
ws ? It can be epitomized, I believe, by a simple question:

What if all these now purely THECRETICAL
“Delta schemes!’ nrove to be unsound or

inadeguate 7

1

In other words, the Brown Administration now proposes {as soonj
as Proposition One is approved) to immediately consummate obligatory
and long-term ''export water contracts' (i.e., for "export! of water
out of the Deita), which contracts will impose onerous burdens on the
State for many dec’“ﬁea. These long-term and serious Contractual obli-
aations (Ior Texport' of water, etc.) will be assumed long before the
soundness and feasibility of these various theoretical schemes (now
under study) {i.e., to solve the Delta's problems) are built and demon-~
strated by actual operation to be a success, If these proposed schemes
are unsuccessiul this "export project’ will fail,

Furthermore, the bonds to be authorized by SB 1106 will be sold
forthwith and the proceeds spent to construct (among other things) the
enarraously costly agueduct to Southern California long before such a
tphysical solution” of the Delta's problems is first achieved and demon-
strated to be feasible.

These and other equally cogent considerations which [ have not
time to review herein, demonstrate, I believe, the absolute necessity
for incorporation in this legislation of a requirement of such a 'physical
solution'’ as a legal condition precedent to any of the other aforementioned
steps in this water plan. The absence of any such a requirement in
SB 1106 is, I believe, but another of the numerocus deficiencies, from a
legal standpoing, in this vital legislation.

L
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One {inzal point on this "Delta’ phase:

Senate Bill No. 1327 (1959) Delde Sekedion A
{Adding Part 4, 5 to Division
& of the Water Code)

Scme may agsert thot this particular legislation answers the afore-
mentioned need (from both a legal and practical standpoint} of a physical
solution. It is my reasoned judgrent that any such argument is clearly

unsound for various reasons:

One is that this statute neither contains nor makes mandatory
any such a "'physical solution't, Rather, 1ty§,mountss:1rpg}£§aw
a. A legal delinezation of the boundaries of the Delta

{by metes and bounds}; and

b. Legislative findings o5 to the severity and uniqueness
of the ""water problems’ of the Delta; its importance
as a '""hub'! of the proposed State Water Resource
Development System, =stc.; and

¢, A generally stated set of legal principles {i. e., :
“"juridical policies ¢o govern the operation of
the Delta as this “hub' of the SWRDS; etc. )

These generalized provisions in §B 1327 (commendahle as they are)
do not even remotely constitute the requisite ''physical solution'' which the
writer{and others) feel is an aobsolutely indispensable legislative and legal
sine qua non if the Delta is to receive the full legal protection to which it
is entitled {either under the Brown Water Plan or any other water plan
involving the use of the Delta for "export' operations).

Another significant cspect of SB 1327 is that it is purely statutaryi%
Therefore, unlike SB 1106, it has no assurance of permanence. In short, }
any znd 21l of its provisions can be repealed at any future session of the
Legislature, It is gquite significant, I respectiully submif, that these
excellent "policy statements' in SB 1327 were carefully omitted from
SB 1106, Had they been included in the latter we at least would have had
in this Brown Water Flan legislation a permanent (though generalized)
juridical statement of the necessity of protecting the Delta, and solving
its "unigue' problems.

For all of the foregoing reasons, therefore, SB 1106 is, in my
opinion, basiczlly and legally deficient insofar as the Delta is concerned.

e G
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SUESTION NO, 5: COULD 8B 1106 BRING
ABCUT THE "LECGAL FRANKENSTEIN!
FEARED BY THE ENGLE COMMITTEE?

I« OPINION: My firm opinion iz that not only can SB 1106 {if adopted)
bring about the almost interminable water litigation in the Central Valley
which was s0 aptly described by the Engle Committee as a '"Legal Franken-
stein'’, but that {in all probability) it will have this result,

The absence of any comprehensive adjudication of the vested water
rights of the Central Valley; the complete failure of SB 11056 to provide
any efiective legal controls to regulate this ""export purmnping''; and the
extremely complex and confused hydrological situation in the Delta which
the Brown Water Plan will bring about, constitute the principal considera-
tions which impel me to this conclusion as to the probability of this
scourge of litigation (i. e., if Proposition One is approved by the People}.

II - SUPPORTING ANALYSIS AND ARGUMENT: Before briefly rerewing
my reagoning with respect to this phase, I desire to touch upon two pre-
liminary aspects. The first is:

The Ingle Committee's appraisal
of the "litigation potential’ in the
Central Valley,

As indicated in a prior section of this Memorandum, this Engle
Congressional Committee held extensive hearings (in 1951} in California,
which were devoted almost entirely to this intricate "water right situation!
in the Central Valley., One of the specific subjects receiving its atteniion
was the aforementioned recominendation of Governor Earl Warren (and
other state officials) that this very confused, unsettled and complex water
right situation in the Central Valley should be completely clarified and
definitively settled by a comprehensive adjudication of all of these inter-
related water rights, The Engle Committee was aghast at the enormity

of this proposed litigation, concluding, among other things:

"{b} The State of California and Bureau of Reclamation
oificials may create a 'legal Frankenstein' which |
would destroy 21l hope for State cuntrol of Central
Valley water rights, especially if the adjudication
is in the Federal Court with Department of Justice
representation in behalf of the government , ... ; 5
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{d} The cost of the proposed lawsuit would be
encrmous and the number of persons who would be
involved is indefinite, having said to be 'astronomicall
in number by one Federal witness;

{e) ees. Further, it would embroil the Central Valley
Project in litigation for decades, ! {Engle 681)

Another aspect which caused this Engle Committee sericus concern
{and one which will make the Delta's problems under the Brown Water Plan
even more severe, complex and difficult) is the basic legal conflict between
the Federal Government {as operator of the CVP) and the State {(as pro-
posed operator of the FRF). * Both of these gigantic projects involve, of
course, the pumping of huge quantities of "export water' from the Delta,
The Committee also made a formal finding as to this:

UFindings ~{a) The record clearly shows a conflict between
the Bureau of Reclamation and the State of California over the
water rights of the Feather River - the Bureau claiming
those water rights under an assigned water-right application
which ig needed f or the opecration of the Central Valley
project, and the State claiming the water is available for

the State to construct and to operate the proposed billion

and a guarter dollar Feather River Project;

(b} The proposal of the State engineer to
utilize the Feather River water resources without proper
coordination and consultation with the Bureau of Reclama-
tign impinges on the assignment already made by the State
engineer to the Federal Government which is necessary
to operate the Central Valley Project, ! (Engle 684)

The Comimittee also concluded that: "This conflict is so
basic to the operation of the project that it should be
resolved as quickly as possible. ' {Engle 702}

It might also be mentioned that thig basic conflict between the
Federal government {CVP) and the State {FRP) over the waters of the
Central Valley still persists. The recent State-Federal Agreement
{May 16, 1960} for a “co-ordinated operation' of these projects
{constructive though it may be} does not, in my opinion, eliminate this
conflict nor obviate the severe effect these ""'competitive' "Delta Export
Projects' will have upon the Delta, and aforementioned hydrological and

* This subject is dealt with in detail in the writer's Memorandum
Opinion of December 31, 1958, to Mr. Gordon Garland, Executive
Director of CWDC. {see pp 29 to 32}
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legal problems. Rather, it underscores and emphasizes the magnitude of
the hydrological impact of these huge pumping ""drafts? out of the Deltz;

calling {os it does) for annuzl "diversion requirements’ by the United
States oi up to 8, 300,000 AF, and for the State of up to 5, 260, 000 AF.
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it incidentally should also be noted, in this regard, that a vital
and basic condition of this recent Federal-State agreement is that, for
all practical purposes, it does not become effective until "after the con-
struction of the major storage facilities of the Feather River and Delta
Diversion Projects' (see par. 1Z, p. 6}, When this is coupled with the
fact that it now appears probable that the Oroville Dam {i.e., 2s a major
reservoir} wiil not be built for many years to come, even this phase
as to "starting point' of this recent '"cooperative agreement' becomes
congiderably clouded.

The second consideration preliminary to my analysis of thisg
"litigation potential’ of the Brown Water Plan is:

The utter "water-right complexity' in v?
the Central Valley which this plan will §
bring about,

o

This subject as to the complexity of the Central Valley ‘'water-
right situation' is reviewed at length in my aforementioned Memorandum
Opinion of December 31, 1958 (to CWDC)} I will, therefore, do no more
herein than to give a summarization thereof {with cross references to my
said earlier Memorandum).

The complexity of this Central Valley water-situation in the pre-
project era {i, e., before the CVP), and the completely unsettled and
unadjudicated status of this multitude of vested water rights, was excell-
ently portrayed by Mr. Holsinger in his aforementioned testimony before
the Engle Committee (Memo of 12/31/58, pp 16-19),

With the advent of the CVP this "water -right situation” becamae
rmuch more complicated (Memo, 12/31/38, pp 19-25). As Mr. Holsinger
8o succinctly summed up this CVP project (from a water-right standpoint):

"iNever in the history of the State has there heen an
instance where a water conservation project was put in
operation which involved such violent and extensive
changes in the regimen of any stream', {Engle 765)

The Engle Committee also stressed the unprecedented nature of
this mamrmoth project, viz:



""The integrated operation of the initial features of the
Central Vulley project commencing July 5, 1951, brings
into being huge man-made transfers of water from one
watershed to another., 7This huge transfer is unprecedented
in our State...' (Engle 675)

The magnitude of this project is also aptly described in a recent
opinion {1956) of the U, S. District Court {at Fresno} in Rank v, Krug,

viz:

"As hereinbefore pointed out, the Central Valley Project
of California is a colossal undertaking, or as stated by
Justice Jackson - 'A big bundle of big projects', The
gigantic dams envisioned, some of which are built, the
tremendous canals and diversions of waters of rivers,
with the resulting change of diversion and of underground
waters affects millions of acres of land, tens of thousands
of farmers, and practically all, if not all, of the cities

in the valley which secure their water mostly from wells. "
(142 F. Supp. 98)

The Brown Water Plan (SB 1106) :

This enormous project (or series of projects), which has as its
"hub'! the so-called Delta Pool, with its pumping of huge quantities of
water from the Delta, (i, e,in addition to the CVP '‘drafts'} will obviously
superimpose upon an already extremely complex water -right situation,
tremendous additional hydrological changes and problems, some of which
are indicated in earlier portions of this memorandum.

Truly, the hydrological and water -right situation which will then

exist will be one of almost incredible complexity. It must be remerbered,

in 21t of thig, that these huge amounts of so-called ''project water® (i, e.,
the ''surplus') will be completely commingled with “vested right'’ water
{i. e., the ‘non-surplus"), both in transit along the Sacramento River and

in the so-called Delta Pool,  In other words, their individual ideniities
will, of course, be completely lost. To again borrow a colorful phrage
from Mr, Holsinger, none of these several sources of water thus to be

commingled have Hany distinctive celarmg”. {Engle 773}

t(}n-e of the many adverse results of 21l of this complexity and this
confusion, to the water right owners in the Central Valley (riparianists,
stc. } {and especially to those in the Delta) will be that, unless a proper
"physical solution'' is worked out, they will never know or be able {as a
practical matter) to_guickly and ;nexnensxvely determine {i.e,, without

litigation} the extent to which their vested watar mgkta are being invaded

l
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future drv cvcles occur.

"My concern is to explain why every water user in this
basin is affected by these applications, ... "

Such a massive appropriation of water naturally alarms
the Sacramento River agriculturists, All normal ways
for protecting a valuable water right and for acquiriang
a right to additional water as it is needed disappear.
The river is contréiled by a Federal agency through
giant regervoirs and canals so that the individual water
user cannot tell what has become of his water or how to

get it back. There is little wonder that the Bureau's
applications have created as much furor as they have, "
{Engle 787)

The Nature of this Probable
Litigntion

§£Q§:} 1 day to day by this mammoth man-made manipulation of water in
_ggﬁg@iﬂ%y. Stephen W. Downey, Esqg., lucidly explained this phase
in his statement submitted at the hearing before the Engle Committee.
Speaking in behalf of Sacramento River water users and with respect to
the five water right applications by the Bureau of Reclamation in connec~
tion with the CVP, he testified:

o ey

pyse—

The litigation which I believe will occur if the Brown Water

Litigation by the water right owners
in the Central Valley to protect their
vested rights against excessive
fexport't pumping from the Delta,

Tl
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is put intc operation could happen in several different ways., One thersof
would be: ' '

it is inevitable, in my opinion, that these Central Valley water

San Joaguin Rivers,

"The uppermost user, it is axiomatic in water-right
litigation, is in possession of the source of supply
and by physical law necessarily the water will become
available to the lower users only to the extent he who
hes control upstream allows it to flow past his point

right owners {and particularly those in the Delta) will find themselves
in a most difficult situation {under this new ""hydrological picture”} as
The Delts is, of course, "at the end of the

diteh'’, in the zense that it lies af the lower end of the Sacramento and
The heavy burden this physical situation imposes
upon these lower users' iz well described by Mr. Holsinger:



o
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of diversion. The old adage therefore applies that
'possession is nine points of the law,' This position
therefore casts a heavy burden upon the lower users.
(Engle 768)

v

Also:

"In the existing condition of human nature, it may be ™
confidently predicted that those intervening users,
finding an abnormal increment in the stream, will
each for himself define and exercise their rights in
their own favor with substantial elasticity.”

{Engle 773). /

Moy,
g

The end result will be, in my opinion, that these water
right. owners in the Delta will find themselves in a gigautic Mhydraulic
squeeze'!, resulting from this "upstream! diminution in the flows {i. e.
from the North) and the huge CVP and FRP Delta "exports' (l.e., to P
the South.) In short, they will be ''caught in ‘the middle'. %ﬁw g

i

It should also be noted {in connection with this '*water squeeze'') f,f' gﬁ?‘*"” s
that it now appears that SB 1106 will not finance the Oroville Reservair
and that this unit will be delayed for many years, In other words, the
large amount of "conserved water'' which this reservoir was supposed
to conserve and feed into the Delta will not be available tc alleviate R
th;s water soueeze in the Delta iromcally, éhxs was to be the ”kuy cev s Jf‘% b

anit' ¢f the Brown Water Plan: s fOTE "

& f%i;ﬁ»éﬁ Ay

"The key unit of the project is a dam fo be constructed
on the Feather River, almost five miles above the City

of Oroville, This structure will be 730 feet high, which
is 20 feet higher than Hoover Dam. Behind the dam will
be o reservoir with a storage capacity of 3, 500, 000 acre-
feet of water, and 2 shoreline of 167 miles", {Water
Factz For Californians, 1958, »n. 106}

In short, this future "water squeeze” would thus be further aggra-
vated by this important change in '‘project plans',

The foregoing are some of the "hard realities" which could, and
in my opinion will, cause {in future dry cycles) the 'legal Frankenstein”
depicted by the Engle Committee.
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Incidentally, it should be noted that similar {but far less severe)
thydrolegical pressures’ gave rise to “a flood" of water litigation in the
Central Valley during the ''dry cycle of the 20's, This was described
by the Engle Committee as follows:

“Throughout 1928, the Joint Legislative Water Problems
Comrnitiee continued to study the Bulletin No. 12 plan

in an increasingly serious situation of ground-water
depletion that was intensified by a 2~year drought, The
Joint Committee reported to the 1929 Legislature that
ground-water levels from the Kings River south were
falling to such an alarming extent that Federal farm loans
had been discontinued., At the same time, the Joint Com-
mittee reported that irrigation, power, and domestic uses
had drawn so hervily on summer flows of the Sacramento
and San Joaquin Rivers that salt water intrusions were
causing damage in the delta, and a vast number of legal
controveérsies had been instituted between cities and
others, power companies and other appropriators, and
between delta interests and all irrigators or appropriators
in the Sacramento and San Joaquin Valleys. " (Engle 7)

I might add that in one of these many lawsuits of the 1920's (T)own
of Antioch v. Williams Irrigation District, etc,, Supericr Court of Alameada

County, No. 62328} there were over six thousand defendants (including those
named by fictitious designations, ) '

This early litigation also confirms one other salient aspect which
I wish to emphasize: The Central Valley water right litigation which the

. . . . . LS
writer believes will occur as 2 result of this Brown Water Plan will not i’y?«
) . . e e TR
be a ""piecemeal” or "localized" affair. To the contrary, it will, oi o iﬁ’&‘%}
) - “ . - . . - ?ﬁ%'“"“
necessity, have to be a comprehensive adjudication involving all water {oom

rights and water resources in the Central Valley. A partial adjudication g e
would have no more efficacy nor utility than "half a bridge'.

A second litigation potential’ is:

Litigation by the State to protect the
Tgurplus’ water in the Delta Pool,

Most of the considerations expressed above apply to this situation.
Timme will not permit herein any review of the many ramifications of this
phase of the litigation potential’ of this proposed new water picture, It
suffices to state that it too would necessarily result in the monstrous
lawsuit” described by the Engle Commitice,

[
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Third Alternative

Another ""Legal Frankenstein" which could {and the one which I
believe will) occur would be a suit by Delta water -right owners {and
other Deitz water interests) to secure and compel a '‘physical solution’
of the type which [ have briefly described above, Burdensome as it may ‘*‘g

H

gﬁf&fi& R

Lot i ¢

be, this, in my reasoned judgrent, is the only logical course for these
water interests to follow (if SB 1106 becomes law)., In this way, these
Central Valley water right owners instead of awaiting and suffering the
various adverse and grave consequences above described, would be able
to accomplish a sound and legnl solution of these many problems before
this project is built or operated. Among its advantages, this legal
action would, in my opinion, bring about the following salutary results
{zamong various others}:

1, A legally enforceable set of effective controls
to fully and adequately protect these ‘vested
water rights" {at zlil times) in connection with
any "export pumping'’ out of the Delta,

2. None of these proposed '"Delta water exports!
(under the Brown Waoter Plan) could legally occur
unless and until satisfactory and adequate ""physical
works' {e. g, such as a bay barrier, etc.) are
first built and operated successfully (for a trial
period of years), 50 as to solve the aforementioned
hydrological problems of the Delta.

Armong other things, such litigation would directly dispute the |
existence of the alleged ""surplus” water which is the indispensable
predicate of the Brown Water Plan, It is my opinion that one result
of this will be that no bonds authorized by 5B 1106 will be saleable
until this litigation is finally resolved.

N TSR M med

I

iatase )
§ b onot
Incidentally, I might add that the writer is already authorized b ii%
his clients to institute this type of litigation if Propesition One is gz:ezs” S
f hope it can be avoided., If not, it will ensue, fg {spetee

Please also let it be noted for the record that my clients have
made every reasonable effort to avoid any such undesirable results by
bringing about a sound water plan; one which {on the one hand) would
fully “insulate'’ and protect these vital and indispensable water rights
of the North, and, {on the other} would result in the South securing a
perpetual and irreducible water right out of the North Coastal Basin,
which, as the State's own water giatistics show, is the only true source

(N
o
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and locale in Northern California of substantial amounts of . stgurplus' \}

water. {see Memorandum of December 31, 1958}, The aforewmentioned

N"review!! states: et B

*The North Coastal Area with its large natural water supply,
41 per cent of the State's totall (i, e. 71, 000,000 AF annual
mean) TEhowld witimately require only about 4 per cent of
the water consumptively used throughout California, ¥ {p. 6)

Incidentally, the"Statement of Policy! widely circulated in 1958
by the California Water Development Council {a client of the writer)
(under the leadership of Gordon CGarland, Executive Director) outlined
the salient features of a sound water plan. This was submitfed for the
consideration of Governor Brown and various other interested parties
{including the South). This “Statement of Policy't states (as its Point 16)

as follows:

HTHE ONLY AREA OF UNQUESTIONED SURPLUS IS
THE NORTH COASTAL AREA. For this reason a

new major water export project from this area should i
be committed and constructed concurrently with the }
Feather River Project” S

And, in concluding this chapter as to the probability of a
"legal Frankenstein', it should be stressed that this "litigation
scourge' will also seriously militate against the South's best interests.
Among other things, it will, in my opinion, "freeze' the South's {as
well as the State's) water planning (at least in so far as Yexports' from
the Deita Pool are concerned) for a long time to come. This should be
contrasted with the sound water plan which the CWDC advocated:

"PART TWO - THE NORTH COASTAL ROUTEY

"This is the solution which your Council has advocated for so long.
It is a sound solution. It is a permanent solution. Its 'litigation potentiall
is practically nil,

“Furthermors, this solution will enable the South to acquire a per-
petual right to a huge quantity of water, a right not at all ée;}amdeﬁé wpon
“diligence,! and one which cannot be eroded away by future increased
Northern water uses in the Central Valley. Moreover, this excellent
and very desirable 'water right' can be assured to the South by a basic
‘water compact', confirmed (if desired} by a constitutional amendment
fsee p. 9 indral’ (Memo, 12/31/58; p. 6)

L
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DUESTION NO. 6, DOES 8B 1106 CONTAIN
ADEJUATE LEGAL SAFEGUARDS TO PRO-
TECT THE TAXPAYERS OF THIS STATE
AGAINST THE POSSIBILITY OF DEFICITS
IN CONNECTION WITH THIS PROPOSED
MULTI-BILLION DOLLAR BOND ISSUE?

I - OPINION: Various important legal safeguards which should have been
incorporated in this legislation for the proper protection of the State and
its taxpayers are ubsent therefrom,

o These proposed bonds are general obligation bonds and therefore
%i;i will have to be paid by the Czlifornia taxpayers if the net revenues from

' this Water Project are not sufficient to meet the more than four billion
dellars (principal and interest) which must be paid by the State in large
annual installments over a period of many decades to come. These are
not '"revenue honds'' (as some people seem to think), To the contrarwy,

if the revenues from this water project are not adequate, the general

¥ taxpayer will have "to foot the bill'", Therefore, every proper legal safe -
guard for the protection of the State and its taxpayers should have been

included in 583 1104, 'This wau not done, a

i
e
i

II - SUPPORTING ANALYSIS AND ARGUMENT: It is not within the pur-
view of this opinion to deal with the many fiscal problems which will arise
in connection with the vague znd loosely drawn provisions of SB 1106 deal-
; ing with this proposed bonded indebtedness, * We will, however, mention
= two fiscal facets' as a preliminary to a brief discussion of some of the
legal defects in SB 1106 from the standpoint of its lack of proper protec-
tion for the California taxpayers,

The first is that this huge proposed bond issue will have a very
serious and adverse impact on the bonding capacity of the State for a long
tirrie to come, If will make it more difficult and costly to market many
other types of bonds which California {and its many local districts - such
ag school districts, local improvement districts, etc, etc.} will have to
sell during the coming decades in order to finance many needed local
developments {schools, etc. ).

ot
b
¥
%

% The legzl aspects of many of these doubtful 'fiscal phases' are reviewed
g in the “Interim Report” of Chas. T. Main, Inc, {July, 1960.)
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The second "fiscal fact of life’ is that with its already huge bonded
and other indebtedness, California must be most careful in incurring fur-
ther general indebtedness lest the State reach the point of serious financial
involvement. As State Treasurer Bert Betts recently {in September 1960)
warned {in discussing the already existing saturation of the national bond
market with California Veterans bonds), the credit of the State is being
dried up and impaired, He flatly stated that "we must look out for the

credit of the State now before we go into bankruptcy’. *

This same admonition was voiced in a recent issue {July 11, 1960)
of Barron's (the national financial journal), in an article entitled "'Strained
Finances May Jeopardize Czlifornia'’s Investment Status',

Now, in the light of these indisputable fiscal considerations {upon
which all financial experts seem to be in accord) I will briefly outline a
few of the basic legal shortcomings in SB 1196 irom the standpoint of its
failure to protect the State and its taxpayers against possible huge deficits
under the Brown Water Plan, :

“California has to pay higher interest than the national average, largely

3

because of the great volume of bonds we market, I've been East promot-

ing our bonds four or five times since I took office and everywhere 1 go
bond people ask 'when is your veterans program going tc end?' Even-
tually we're going to fill every bond portfolio in the country with Cal-Vet
bonds. We are going to reach the point one day where the State of
California will not get a bid on a bond sale.

tWe must look out for the credit of the State now, before we go into
bankruptcy, ...And I happen to be a veteran of the State of
California. " (8. F. Chronicle, Sept, 25, 1960}

The Governor apparently participated in this same "veterans confer-
ence’ at Sacramento, He is reported as saying: ''"Vet bonds glut the
miarket and force higher interest rates on other types of bonds. "

(B3]
w2



1. Absence of any legal safepuards
to prevent expenditures of the bond
proceeds fund beiore sufficient
Twater contracss' are first con-

summated.

Under the Brown Water Plan the State officials can proceed {(as
soon as SB 1106 is approved by the People) to expend these hundreds of
millions of dollars on the agueducts and other facilities comprising the
project {State Water Resources Development Systern) irrespective of
whether or not PROPER 'water contracts' with financially sound water
districts have FIRST been consummated. This is, in my opinicn, 2
basic legal defect. There should be in SB 1106 a clear prchibition against
the expenditure of these huge surms (of borrowed money) unless and until
the State has first carefully formulated and consummated proper "water
contracts' of such a nature {e.g., with 2 sound price formula, etc,) that
the seasonable amortization of this huge debt will be absolutely assured.
This, in my humble opinion, is 2 minimal requisite protection for the
general taxpayers, Without such a provision the general taxpayer is
entirely at the mercy of these Stete officials, Any serious mistakes on
their part in this respect could prove disastrous to the State.

e

0

Metropolitan Water District caught this fundamental defect in
5B 1106, In its draft of propossd water contract {Draft of 6/9/60) {which
it submitted to the Governor on June 9, 1960) Metropolitan inserted a ‘i
paragraph {9-f) requiring that no bonds be sold nor funds expended under |
i
|

% the Bond Act (SB 1106) for the construction of any agueduct or other water
facilities of the SWRDS (with certain minor éxceptions}):

&

sl

%ié ttuntil the State shzll have entered into contracts
which will provide for repayment of at least 75%

of the construction costs thereof, allocated to

water supply for reimbursement by the contractors,
with contractors having an adequate tax base or other
evidence of ability to perform thely respective con-
tractual obligations. ' (p. 2/6}

While this commendable effort to thus 'plug’ this deficient legisla-
tion is cogent confirmation of its basic inadequacy, such '‘patching by Y
contract'! is, in my opinion, an inadeguate and dangerous substitute for
proper legislation,



Z. Absence of any requirement of a
nroper determination of ""surplus’
before physical facilities are built,

The indispensable keystone of the entire Brown Water Plan is \5‘
these ""water and power contracts', Why? Because they are the scle !
source of revenus to pay olf this huge bonded indebtedness (apart from E
general tax revenues), i

oy
R

Now, these vital "water contracts’ are in turn based on the assump-

tion that there will be sufficient “'surplus' water available in the Delta Pool
through these many decades to come, to properly service these contracts,

L ——

But what legal assurance is there that this will be so? Absoclutely
none. To the contrary, the record (including the State's own data)
plainly shows {as above indicated} that there is a grave doubt as whether
or not this alleged '"surplus' exists or will hereafter exist in the Delta;
particularly if the Central Valley is to continue to expand and develop its
natural resources (including its invaluable and indispensable water
regources), *

However, and entirely apart from the question as to whether or
not there is any serious doubt as to the existence of this necessary )
"surplus’, one thing seems crysial-clear fo me. It would sesm to be ,..§
simple prudence and plain common sense to determine, in a proper and

legal way, the existence or non-existence of adequate ''surplus water!

before these hundreds of miliions of dollars are spent on physical works,
Empty feservoirs or aqueducts will not pay off this enormous bond issue.

e

"Ma..,‘

Covering the same matter from a little different approach, what
will happen if these physical works are built and then a “Legal Franken-
stein’’ occurs (as above indicated) and such litigation results in a legal : éﬁ,_
demonstration of the non-existence of an adequate amount of "surplus
water” to properly service these '"Delta export water contracts" ? It
doece not require a water lawyer to foresee the critical financial situation
in which the State would then find itself, !

¥ It should never be forgotten that this future expansion and development
ig directly dependent upon proper protection of the North's "aren of
origin'! water preferences and reservations. ' (p., 26 supra}
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Furthermore, it is no answer to this to assert that the State would
then be forced to ""switch horses' and turn to the North Coastal Basin for
a2 water supply. One fallacy in any such argument is that it overlooks the
fact that SB 1106 does not include the funds which will be needed for this
admittedly costly North Coast development. In fact, there is now a serious

doubt, {in view of the findings of the State's independent consultants), as
to whether SB 1106 will provide suificient funds to complete the Oroville
Dam project {on the Feather River}), which up until recently has been the

widely heaglded hydraulic keystone of the Brown Water Plan,

3. Absence of any zadequate provisions
in SB 1106 to ensure that these wvital
water contracts will contain all '
necessary proteéctive provisions
{e, g., price formulas, etc, )

Governor Brown and his staiff have already attempted to construe \'}
SB 1106 as conferring upon them the full and unfettered discretion to
determine what "terms and provisions'' should be incorporated in these
vital "water contracts’ {which bear so directly on the State's future
solvencv), As stated above, pursuant to this interpretation, the Govérno:
and hig staff have recently been engaged in rather frantic attempts to
consummate the aforementioned important water contract with Metropoli-
tan Water District,

o

- -

£

This interpretation of SB 1106 is, in our opinion, an unsound one.
It is now the subject of litigation recently instituted by us in the Kings
County Superior Court, which is briefly discussed in a gsubsequent section
of this Cpinion,

However, we will asswme in this portion of our Opinion that
SB 1106 can be so interpreted, Assuming this, it obviously is a legally
defective statute from the viewpoint of proper protection for the taxpayer.
Why ? Because the very least this law should have done (on this phase)
was to provide basic and controlling criteria (including proper "pricing
formula™) to make certain that these vital water contracts will always
yield sufficient revenues to fully pay off this bonded indebtedness.

Tirme exigencies will not permit any {urther analysis of this phase
herein but I do wish to point osut, in leaving if, that your Honorable Com-
mittee and other legislative committees have heretoiore spent a consider-
able amount of time studying this very aspect of "water contracts’ and
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their basic terms and conditions. One interim result of these studies is
the "Report! issued by the Senate Fact Finding Committee {in March 1960)
containing many excellent suggestions (e.g., price formulas, conditions
of power sales, etc.) for study in connection with these vital "water
contracts’, The tragedy, however, is that these important protective
provisions are no part of this Brown Water Plan legislation, Furthermore,
if the Administration's interpretation of SB 1106 is correct, (i.e., that
the Department has a full and unfettered power to decide what provisions
should go into these "water contracts’'), there will be no real opportunity
to adopt, by appropriate legislaiion, any of these necessary safeguards
and protective provisions 50 essential to the future welfare of California
and its taxpayers.

- S - -
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SUESTION MO, 7. WILL THE GOVERNCGR AND HIS
EXECUTIVE OFFICIALS HAVE THE AUTHORITY AND
POWER {IF 5B 1106 IS APPROVED) TO FIX AND
DETERMINE, IN THEIR SOLE DISCRETION, THE

TERMS AND CONDITIONS OF THE "WATER CONTRACTS"
WHICH WILL BE THE SOLE SOURCE OF REVLNUES
{(OTHER THAN THE GENERAL FUNDS OF THE STATE)
TO PAY OFF THIS HUGE BOND ISSUE? WILL THE
LEGISLATURE HAVE ANY VOICE IN SUCH MATTERS?

I - QPINION: My opinion is that the Legislature and not the Executive
Branch has the exclusive right and power (and respcnszmhty} of fixing
the basic criteria (i.e., the fundamental terms and conditions} of these
vital "water contracts', to be executed pursuant to SB 1106,

II - SUPPORTING ANALYSIS AND ARGUMENT: This question goes to

the very heart of the Brown Water Dlan (SB 1106). Why is this true?
Because unless all of the many important aspects of these vital water

contracts are carefully and providently planned, the State can
find itgself in sericus troubls,

angd will
Your Honorable Committee is familiar,
of course, 25 a result of your aforementioned detailed studies, with the
many ramifications (both legnl and fiscal) of this all-importiant Mwater

contract phase’, There is, therefore, no need fo detail them herein,
Rather, 1 will merely summarize the salient aspects relavant to
this question as to which branel of the State governmerit has the power

to formulate the basic terms and conditions of these "water contracts',

1. Pertinent Provisions of SB 1106

Paragraph 12937 -{b)~(4) of the Act provides {in part} that:

"The department, subject to such terms and conditions
as may be prescribed by the Legislature, shall enter
into contracts for the sale, delivery or use of water or
power, or for other services and facilities, made
availoble by the Siate Water Resocurces Development

System with public or private corporations, entities,
or individuals, "

TR
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2. Pending Litigation & 'g'ﬁ'
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This guestion as to what these provisions mean {ifi thé Serigeol. §
"contract power'') is now being litigated in the case of "E. C. Salyer s {

vs, ERdmund G, Brown, Harvey O, Banks, Ralph M, B\&?Béy,%ﬁt&lﬁuﬂw““ﬂ
Action No. 14952 in the Superior Court of Kings County, Califernia,

A temporary restraining order was issued (and is now in force) enjoin~ =
ing the execution of the proposed contract with Metropolitan, The writer
{and the legal firm of Rosson & Pearson of Hanford, California) represent
the plaintiif, We have recently filed a brief in support of our position in
that case {as outlined hereinafter), Therefore, instead of sefting forth a
detailed legal analysis herein, [ will simply state our conclusions and
will incorporate in the "Supnlemerzt" the relevant portions of our w I‘ﬁt{’:‘l
argument in this Kings County case

L

3. Our interpretation of these '"contract
provisions" of 3B 1106,

Our conclusions, based on a careful study of these provisions {in
the light of clearly established principles and ""canons" of statutory con-
struction} muy be summarized as follows:

First; No "water contracis'' can be signed until SB 1106
first becomes = Ir w {(by approval of the People},
This conclusion .s based on elementary legal
principles. Thuse well settled principles of our
jurisprudence clearly demonstrate, in our opinion,
the illegality of the present efforts of Governor
Brown and his staff to consummate the aforemen-
tioned vital water contract with Metropolitan,

Second: I Proposition One is approved by the People, the
power to formulate the basic terms and conditions
of these ""waler contracts' is a legislative function
which resides in the Legislature, and not in the
Department of Waler Resources.

Third: if SB 1106 is to be construed as delegating this
trmportant legislative power to the Department,
it is unconstitutional and void as an unlawiful
delegation of legislative power, [t is further }
defective and vulnerable {constitutionally) because |
it is completely devoid of the regqguisite ”f:{}z‘ztr{}}ig E
H
;
!

vgf:@ g

Lo,

ing criteria’ {i.e., “guidselines’™} to limit and
control the discration of the Executive officials,

L e———— LA
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competent lawyers will concede, I believe, that such declarations do not
and cannot change the controlling legislation (5B 1106). % In brief, such
proncuncements have no legal efficacy whatsoever. They are binding upon
no one. Legally speaking, they ave worthless.

Furthermore, they are E‘;"‘tf”‘iti’y ephemeral, In other words, inso-

far as having any 'permanency’ they might as well be Ywritten on ice', In
this connection, it is also interesting to observe that the authors of most
of these 'policy statements' are socon to leave the service of the State,
Director Banks and Deputy Director Brody have already tendered their
resignations to the Governor. Their successors obviously will not be
bound by any of these many ''policy pronouncements'’ heretofore made by
these gentlemen,

Incidentally, these 'perscnnel facts" (which are but ancother of the
frequent reminders of the rather rapid turnover of administrative officials)
constitute, I respectfully submit, cogent confirmation of the wisdom of our
"founding fathers' in establishing a '‘government of laws't and not a govern-
ment of men', SB 1106 will be with us for a long while (if approved by the
People) whereas these evanescent "policy statements' have no durability
whatsoever. In brief, they are no adequate substitute for law.

} --glg~-~-

% This was ably demonstrated to the San Francisco Board of Bupervisors
5. by Hon. Dion Holm {long-time City Attorney of San Francisco and an
sutstanding water lawyer). In his excellent formal "Opinion' (No. 1426)
funder date of March 8, 1960} {re SB 1106} he clearly shows (by exten-
sive citation of California authorities) the inefficacy and worthlessness
{from = legal standpoint) of any Such "ex post facto declarations”

by the Governor {or others),

Incidentally, after reviewing a number of perplexing legal ambiguities
in SB 1106, Mr. Holm concluded: "The courts would indeed be called
upon to exercise extraordinary mental dexterity in construing the
guoted language. Examples {1} to {4} above are not & complete listing
of doubtiul points in the bill, "

67



S

3
H

i

2

SR

CONCLUSION

Most legal experts who have studied SB 1106 believe that it is a
badly drafted statute and that it is replete with material ambiguities
which will breed much future litigation, %

in addition to these many ambiguities, SB 1106 contains basic
legal defects which could endanger the future fiscal fate of all of California;
as well as geriously involve and impair the presently '"vested water rights”
of Northern California; and also imperil the “area of origin reservations!
which are the only substantial source of Northern California's additional
water needs in the future.

One of the numercus adverse results of this defective legisiation
will be, In my sincere and firm opinion, a scourge of almost interminable
water confroversies; a litigation legacy which could plague California for
decades to come.
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Re sp/e/é tfully, )
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KLTER M. GLEASON

% Our 1960 Water Lawyers Cornmittee of the San Francisco Bar Aszocis-
tion (Dan Hadsell, Esq., Chairman) {of which the writer is a membex)
so concluded after an exhaustive analysis of SB 1106, The report of
this Committee to the Board of Governors of the San Francisco Bar
Association (under date of October 27, 1960) states:

''With one thing members of the Comrmittee are very much
impressed. It is that 5B 1106 is a badly drafted statute,

If enacted it is bound to be productive of litigation which

will very much impede administrative progress in implementa -
tion of the Act but which will be necessary to clarify meanings
or effect of language or to settle many legal problems. True
it is that any important new statute will generally provoks liti-
gation over its meanings and effects; but such legal challenges
are generally reduced to a minimum by good drafting, That is
not so with this measure. Litigation under this Act will likely
be excessive.
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