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WRITTEN TESTIMONY OF PROFESSOR BARTON H. THOMPSON, JR.

1. My name is Barton H. Thompson, Jr. I am Vice Dean and
Robert E. Paradise Professor of Natural Resources Law at Stanford
Law School, where I head Stanford's program in Environmental and
Natural Regources Law and Policy. T also am a Senior Scholar, by
courtesy, at Stanford University's Institute for International
Studies and its Center for Environmental Science and Policy. I
have taught Water Law since 1980, first at the U.C.L.A. Law
School and then at Stanford. I am co-author, along with
Professors Joseph Sax (U.C. Berkeley) and John Leshy
(U.C. Hastings), of "Legal Control of Water Resources”

(3d ed. 2000). A copy of my curriculum vitaé ig attached to this
testimony and incorporated herein as Exhibit A.

2. I have written over 20 papers on issues related to
water markets. I also served in the 1990s on the expert
committee that authored the Model Water Transfer Act for
California. A copy of the Model Act, which was published in May
1556, is attached to this testimony as Exhibit B. I will be
present at the upcoming Phase I hearing to answer any questions
regarding my testimony. This testimony is provided under oath,
as stated below, and contains my expert opinions on the matters
addressed.

3. The overall purpose of my testimony is to provide the
State Water Resources Control Board ("SWRCB") and its staff with
a general overview of California's need for water transfers, so
that the SWRCB can better understand the context of the peﬁding

transfer petition. If there is anything not covered in this

554729.0L1/5D
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testimony that the SWRCB would like answered, T will be present

at the hearings and will be glad to answer any such questions.
A. Summary

4. The proposed transfer of water from the Imperial
Irrigation District ("IID") to the San Diego County Water
Authority ("SDCWA") is of tremendous importance to California for
several reasons. First and most importantly, voluntary transfers
of water within Southern California are essential if California
is to meet the Southland's water needs within the limits of the
State's water resources and without damaging the State's
environment. Southern California is facing reductions in all of
its three major sources of imported water. Volunﬁary transfers
are essential if Southern California is to have any hope of
balancing its water budget. Second, the proposed IID-SDCOWA
transfer will create a valuable example for long-term transfers
of water elsewhere in the State; long-term transfers provide one
of the most effective means of encouraging needed water
conservation and should be encouraged. Finally, the proposed
IID-SDCWA transfer demcnstrates how large agricultural water
districts such as IID can be part of the solution to California's
water problems. Large agricultural water districts historically
were reticent to engage in long-term water transfers; through the.
proposed transfer, IID is helping to define a new and important
role for water districts as facilitators of water transfers that
benefit the State as a whole.

B. The Importance of Water Markets to California

5. Water markets are crucial i1f California is to make the

most effective use of its water resources, meet its growing

554729.01/8D
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domestic and economic needs, and protect its environment.

California, like all arid states, enjoys only a limited supply of
water. The amount of water available for consumptive use,
moreover, is shrinking as other states make claims on the
Colorado River and as the State dedicates more water to instream
flows and other environmental purposes. At the same time,
however, the State faces continuing domestic and economic needs
for water. Water markets provide metropolitan areas like San
Diego With the means of meeting their water needs during a periocd
of shrinking supplies. First, water markets encourage and pay
for water conservation. Every drop of water that is conserved in
California can go toward meeting unmet needs. Water users with
the capacity to conserve water, however, frequently do not have
the substantial monetary resources that conservation can regquire;
water markets provide the needed funding, as well as a financial
incentive to conserve. Second, water markets provide a means of
reallocating conserved and other water from regions that can
spare some of thelr water to regions with unmet needs. 2 1984
econcmic study of the potential for voluntary water transfers in
California found that, by stimulating conservation and providing
a voluntary means of reallocating water, market transfers could
ensure an adequate water supply for the State for some forty
years.’t

6. Water markets also provide a number of secondary
benefits. By making additional water available to other regions

and sectors of the State, for example, water markets reduce the

. Henry J. Vaux & Richard E. Howitt, Managing Water Scarcity:

An Evaluation of Interregional Transfers, 20 Water Resources
Research 785 (1984)}.

554729.01/5D
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political pressure to construct new and environmentally harmful

water projects and to relax existing environmental constraints on
water diversions. For this reason, a number of environmental
organizations such as Environmental Defense strongly support
water markets. Indeed, as I will explain later in my testimony,
Environmental Defense has been a long-standing proponent of
transfers between IID and the Southern California coastal region.
By allowing farmers to lease or sell conserved water, markets
also can help maintain the financial health of California
agriculture. The California Legislatufe has found that market
transfers can provide "agricultural operations and public
agencies experiencing financial difficulties" with a "means of
obtaining financial relief or augmenting their income" and thus
help them weather periods of economic hardship.?

7. Since the early 1970s, governmental and private studies
repeatedly have recognized these benefits and concluded that
water markets are essential in helping California and other
western states meet the water needs of their growing populations
and economies. In 1968, President Lyndon Johnson appointed a
National Water Commission to examine the policies that the Nation
should adopt to provide for the efficient, equitable, and
environmentally responsible management of its water resources.

In its final 1972 report, the Commission strongly urged the
federal and state governments to promote water markets by
streamlining transfer processes and removing legal obstacles.
According to the Commission, water markets are an important means

of promoting water conservation, reducing the need for new and

2 Cal. Stats. 1986, c. 918, §§ 1(b)-(c).
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expensive water projects, and putting existing water rights "to
better use so as to maximize the economic yield to society." In
discussing the benefitg of water markets, the Commission
explicitly highlighted the potential value to California of a
voluntary transfer of water from IID to Southern California
coastal cities.

8. Six yvears after the National Water Commission issued
its report, its conclusions and recommendations were echoed at
the state level by the Final Report of the Governor's Commission
to Review California Water Rights Law. Governor Edmund G. Brown,
Jr., created the Governor's Commission to recommend improvements
in California water law; then Chief Justice Donald R. Wright of
the California Supreme Court chaired the commission. The
Governor's Commission found that voluntary water transfers can
"increase the productivity" of the State’'s water resourceé by
enabling water users to free up water for important unmet needs.?
Like the National Water Commission, the Governor's Commission
recommended that the Legislature remove procedural and
substantive barriers.to effective water transfers. The
Governor's Commission, for example, noted that a common fear of
agricultural water users is that transfer proposals might be used
as evidence that the users do not need their water:; the
commission therefore encouraged the State Legislature te enact
"legislation explicitly stating that the transfer or exchange of

water or water rights, in itself, ghould not be considered as

 Governor’s Commission to Review California Water Rights Law,

Final Report 62 {(Dec. 1978).

554729.01/8D
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evidence of waste or unreasonable use ... and.that such a
transfer or exchange should not result in forfeiture."?

9. In 1994, the California Business Roundtable, the
California Chamber of Commerce, the California Farm Bureau
Federation, and the California Manufacturers Association joined
together to help promote voluntary water transfers by
commissioning a Model Water Transfer Act. According to Richard
M. Rosenberg, the former Chairman and Chief Executive Qfficer of
Bank of America and one of the initiators of the project, the
business community could not "envision successful resolution of
major water problems in the state in the absence of a more
effective market for voluntary water transfers than currently

> The expert committee that was assembled to draft the

exists."
Model Water Transfer Act, of which I was a member, conclﬁded that
water markets were an essential means of encouraging
conservation, avoiding the environmental and economic costs of
new water projects, and ensuring that water in California is put
to its highest valued use. We concluded, moreover, that water
markets would "become increasingly important as the demand for
water continues to grow in relation to available supplies."®

10. The importance of water markets was emphasized most
recently in the June 1998 final report of the Western Water
Policy Review Commission, entitled, "Water in the West:

Challenge for the Next Century." Congress created the Review

Commission in 1992 to review, among other issues, the water

Id. at 66.

Richard M. Rosenberg, Introduction, 4 West-Northwest 1,

1 (1996).

Brian E. Gray: The Shape of Transfers to Come: A Model Water
Transfer Act for California, 4 West-Northwest 23, 24 (199%96).

554725.01/8D




1 | supply requirements of the nineteen western states and
. 2 lalternative means of meeting those requirements. Like the

3]commissions and committees that preceded it, the Review

4 |Commission concluded that markets "promise greater economic
5lefficiency, " while avoiding the problems of new water

6 fdevelopments, and are "an invaluable new tool in how the West

7 lmanages its limited resources."’

8 11. The California Legislature also has repeatedly

9 | recognized the important role that water markets can and must

10 |play in California water policy. Indeed, the California

11 |Legislature has had particular foresight and is the leader among
12 |western states in promoting and facilitating water transfers.

13 jOver the last 20 years, for example, the California Legislature

. 14 jhas taken steps to reduce the procedural barriers to water

15| transfers (see, e.g., California Water Code §§ 1020-1030, 1435-
le 1442, & 1725-1737), establish an ongoing program within the

17 | Department of Water Resources to encourage transfers (Water Code
18|88 480-484), expand rights to recycled water (Water Code §§ 1210-
1941212), assure water users that their efforts to conserve and

20 fmarket water will not threaten their water rights (Water Code
211§ 1244}, and ensure wheeling capacity to transport marketed water
22 to the transferee (Water Code §§ 1810-1814). In promoting and
23 |facilitating water transfers, moreover, the State Legislature
24 |repeatedly has emphasized that water transfers are a keystone of
25 |the State's water policy. According to the Legislature, it is
26 the "policy of the state to facilitate the voluntary sale, lease,

o -

2817 Western Water Policy Review Advisory Commission, Water in the
West: Challenge for the Next Century 3-22 {(June 1998).
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or exchange of water or water rights in order to promote

efficient use."®

C. The Special Tmportance of Market Transfers to Southern
California
12. Although water markets are important in meeting water
needs throughout California, market transfers are of essential

importance to Southern California as it tries over the next
several decades to balance its water budget. Southern
California's coastal cities are faced with reductions in their
traditional water imports from the Owens Valley, Colorado River,
and Northern California. Without water markets, Southern
California will not be able to fill the resulting gap between
supply and demand. Failure to make quick progress toward filling
this gap, moreover, is likely to jeopardize California's currentc
ability to take more than its formal entitlement from the
Colorado River.

a. Southern California Water Imports

13. Southern California's coastal cities long ago outgrew
their limited local supplies of water. The urban coastal plain
of Southern California today satisfies less than 40% of its water
demand with water from lécal sources. For over a century, the
cities of Southern California met their growing water demands by
diverting and importing new supplies of water from increasingly
distant watersheds. Los Angeles took the lead in 1913 when it
completed the 233-mile Los Angeles Aqueduct to import over
200,000 acre-feet annually from the Owens Valley to Los Angeles.

In 1240, Los Angeles extended the aqueduct 105 miles north to the

8 cal. Stats. 1986, c. 918, § 1(4).

554729.01/8D
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Mono Basin and began to draw water from the four feeder streams
of Mono Lake, increasing the aqueduct's capacity to 336,000 acre-
feet per year. 1In 1970, Los Angeles completed a second agueduct
to the Owens Valley, further increasing the system's capacity to
560,000 acre-feet per year.

14. When Southern California cities as a Whole found that
they could no longer satisfy their burgeoning populations from
local water supplies, the cities formed the Metropolitan Water
District of Southern California ("MWD") in 1928 to import water
from the Colorado River. The Colorado River Agueduct has the
capacity to carry approximately 1.2 million acre-feet of Colorado
River water to MWD and its member agencies.

15. When water from the Colorado River began to be
insufficient by the early 1960s to meet the growing needs of
Southern California, MWD entered into contracts with the
California State Water Project to transport water 400 miles from
Northern California through the San Joagquin-Sacramento Delta and
over the Tehachapl mountains. Water deliveries from the State
Water Project began in 1973. Under the original plans, the State
Water Project ultimately was to deliver 4.2 million acre-feet of
water to its customers; of this amount, MWD expected deliveries
of 2.01 million acre-feet, encugh to meet the South Coast Basin's
growth well into the 21lst century.

16. By the 1970s and early 1980s, Southern California was
importing up to about 500,000 acre-feet per yvear from the Owens
Valley and 1.2 million acre-feet from the Colorado River. By the
early 1990s, Southern California also was importing up to

approximately 1.3 million acre-feet per year from the State Water

554729.01/8D
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Project. The water that Southern California imported from these

three regions constituted in total slightly less than two thirds
of the region's annual water supply. Southern California, in
short, has been and remains highly reliant on its three principal
sources of imported water.

17. A map of Southern California's water importation system
is attached to this testimony as Exhibit C.

b. Limits & Threats to Traditional Imports

18. The growth in Southern California's population and
economy shows little sign of slowing. In the late 1990s, water
users in MWD's service area consumed approximately 3.3 million
acre~feet of water per year. At the same point in time, MWD
estimated that by 2020 its service area would need close to
5 million acre-feet of water in a normal year -- approximately
40% more than its existing level of use. Although estimates of
future water use are highly uncertain, virtually all experts
agree that Southern California's need for water will continue to
increase for the foreseeable future.

19. As Southern California continues to grow, however, its
cities no longer can rely on their traditional divert-and-import
water strategy. Most California rivers are already fully
utilized or off limits under the federal and state wild and
scenic river systems. These rivers simply have no more water to
give up to cities and farmers. Even if water were available, the
cost of developing new supplies would be prohibitively expensive.
As the lead author of the Model Water Transfer Act has noted,
"California's voters' decisive rejection of the Peripheral Canal
in 1982 signaled an end to the public's willingness to pay for

554729.01/5D
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expensgive new water projects, at least in the absence of a

° Diverting more

showing of compelling need for the new supplies."
water from distant watersheds, morecver, would raise serious
environmental concerns. Prior proijects often jeopardized
biodiversity and threatened water gquality by reducing and
modifying natural flows. As a result, California's Legislature
and courts, as well as the United States Congress, have imposed
tough :estrictions on the construction of new water projects.
20. Each of Southern California's three principal sources

of impeorted water, morecver, héve faced challenges in recent
years, with the result that Southern California is likely to
receive less rather than more water from these soﬁrces in future

years.

1. The Los Angeles Agueduct

21. A series cof environmental lawsuits and challenges have
limited Losg Angeles' ability to import water from the Owens
Valley. In the best known decision, of course, the California
Supreme Court ruled that Los Angeles' diversion of water from
streams feeding Mono Lake violated the public trust doctrine. 2
separate lawsuit resulted in minimum instream flows for the Qwens
River. And the ability of Los Angeles to withdraw stored
groundwater has been restricted. &As a result, the Los Angeles
Department of Water and Power expects that the median annual
delivery through the Los Angeles Aqueduct over the next 20 years
will be approximately 321,000 acre-feet, less than half of the
cagpacity of the system and only about two-thirds of the water

that Los Angeles exported from the area in the early 1980s.

° Gray, supra note 6, at 25.
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2. The Colorado River Acgueduct

22. The reduction in deliveries from the Los Angeles
Aqueduct pales in comparison to the potential losgss of Colorado
River water that Southern California faces absent transfers such
as the proposed IID-SDCWA transfer. The Colorado River Compact
of 1922 apportions 7.5 million acre-feet of water to the Lower
Basin states of Arizoma, California, and Nevada. In the Boulder
Canyon Project Act of 1928, Congress reguired California to agree
"irrevocably and unconditionally" to limit its aggregate
consumptive share of this water to 4.4 million acre-feet.
California complied on March 4, 1929, by passing the California
Limitation Act. Under the Seven Party Agreement entered into
among the major California users of Colorado River water in 1931,
the first 3.85 millicon acre-feet of Colorado River water going to
California goes to the agricultural users in IID, the Coachella
Valley Water District (“CVWD"}, and the Palo Verde Irrigation
District. MWD receives the next 1.2 million acre-feet of
Colorado River water, to the degree available. The apportionment
of the Seven Party Agreement 1s incorporated into the water
contracts between the federal Bureau of Reclamation and the
various California users of Colorado River water.

23. For years, MWD was able to import the full 1.2 million
acre-feet of water through the Coloradec River Agueduct because
Arizeona and Nevada were not using their full shares of Colorado
River water. Asg a result, California could divert the "surplus
water." That, however, has begun to change. Nevada now 1s using
its full allotment and, following the completion of the Central

Arizona Project, Arizona has increasgsed its diversion of Colorado

554725.01/5D
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River water for underground storage and other uses. In the late
1990s, moreover, the other Colorado River states demanded that
California reduce its use of Colorado River water to the mandated
4.4 million acre-feet.

24. The federai government ultimately was able to craft a
compromise that will enable California to continue to use more
than 4.4 million acre-feet of water for 15 years in return for
California's commitment over the same period to slowly reduce its
reliance on surplus Colorado River Water pursuant to its Colorado
River Water Use Plan (commonly known as the "4.4 Plan"). Under-
Interim Surplus Guidelines, the federal government will modify
the operating rules for Colorado River resgservoirg and declare
"surplus years" permitting California to divert more than
4.4 million acre-feet. But the Interim Surplus Guidelines are
designed to provide additional water only for a limited pericd of
years. In the long run, MWD's firm entitlement to Colorado River
water remains only 550,000 acre-feet, plus about 106,000 acre-
feet from its conservation/transfer program with IID. Absent
further transfers or storage operations, MWD in the future will
be able to fill only a fraction of the capacity of the Colorado
River Aqueduct. A linchpin of California's 4.4 Plan, moreover,
is the successful implementation ¢f the proposed IID-SDCWA
transfer.

25. The 15-year periocd for California to gradually reduce
te 4.4 million acre-feet under the Interim Surplus Guidelines is
at risk of being lost if the Quantification Settlement Agreement
between IID, MWD, and CVWD is not executed by December 31, 2002.

In such an event, rathexr than MWD having 15 years to find a

55472%.01/5D
-13-




10
11
12

13

- 14

15
16
17
18
19
20
21
22
23

24

- 25

26
27

28

Allen Matkins Leck
Gamble & Mallory ue

aitornays at law

replacement for the 550,000 acre-feet of Colorado River water it

needs to keep the Coleorado River Aqueduct full, it would lose
500,000 acre-feet in 2003.

3. The State Water Project

26. Deliveries from the State Water Project also are under
pressure. The State Water Project has never delivered the full
amounts for which contracts were signed. Of the total yield of
4.2 million acre-feet originally planned, the State Water Project
has delivered a maximum of only about 2.4 million acre-feet in
normal years and only a percentage of that amount in dry years.
MWD has never received more than 1.3 million acre-feet of water
from the State Water Project in any year, despite contracts for
approximately two million acre-feet.

27. Various environmental concerns, moreover, threaten to
reduce further the reliable supply of water to Southern
California from the State Water Project. The Central Valley
Project Improvement Act, passed by Congress in 1992, provides for
the reallocation of significant amounts of water to the
environment. The requirements of the federal Endangered Species
Act and Clean Water Act threaten separate reductions in water
deliveries. Although part of the burden of these reductions will
be borne by agricultural users in the Central Valley, long-term
deliveries of water from the State Water Project to Southern
California are likely to be significantly less than its peak
deliveries of the early 1990s, absent significant new

investments.

554729 .01/5D
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c. The Essential Role of Water Markets in Filling the

Supply Gaps

28. Water transfers are a critical element of any strategy.
to fill the supply gaps created by these reductions in Southern
California's traditional imports. Transfers of Colorado River
water from agricultural agenciles such as IID to cities in the
Southern California coastal basin can take advantage of the
available capacity in the Colorado River Agueduct to maintain the
basin's current_level 0of Colorado River imports. Without such
transfers, Southern California cities could lose about half of
their current supply of Colorade River water and the Colorado
River Aqueduct could sit underutilized.

29. The important role that water transfers can play in
helping provide a sustainable water supply for the Southern
California metropolitan areas has long been recognized. In 1983,
for example, Environmental Defense ("EDF") investigated the
possibility of transferring water from IID to MWD.! EDF became
interested in the possibility because it saw water markets as a
means of reducing the political pressure for new water projects
that would increase the diversions of water from Northern to
Southern California. At the time of the EDF study, MWD predicted
a 450,000 acre-foot water deficit by the start of the 21st
century, largely because of an estimated 50% plus reduction in
its supply of water from the Colorado River Agqueduct, and thus

MWD strongly supported the proposed Peripheral Canal. In its

1% Environmental Defense Fund, Trading Conservation Investments
for Water: A Proposal for the Metropolitan Water District of
Southern California to Obtain Additional Colorado River Water
by Financing Water Conservation Investments for the Imperial
Irrigation District (March 1983).

554729.01/58D
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study, EDF concluded that MWD instead could reduce its deficit hy
entering into a market agreement with IID in which IID would
conserve water and transfer the water to MWD. In a foreword to
the EDF study, Harvey 0. Banks, the former Director of the
California Department of Water Resources, praised the EDF

analysis and urged MWD and IID to study the opportunity more

formally.
30. There is yet another reason why the proposed IID-SDCWA
transfer is critical to Southern California. The proposed

transfer helped convince the other Colorado River states to
permit California additicnal time to bring its use of Colorado
River water within the 4.4 million acre-feet cap provided in the
Boulder Canyon Project Act and the 1929 Limitation Act. The
proposed transfer is a linchpin of the 4.4 Plan. If the proposed
transfer does not occur, the 4.4 Plan and thus the willingness of
the other Colorado River states not to challenge California's
continued withdrawals in excess of its apportioned share both
would be in danger of collapse. This in turn would further
aggravate Southern California's Water situation.

D. The Importance of Long-Term Transfers

31. Most of California's experience with water markets has
centered on short-term transfers of a year or less. Such
transfers can be extremely valuable in helping to reduce the
economic disruption of droughts and other sudden changes in water
supply. In 1991, for example, the California "drought water
bank," by facilitating the short-term transfer of water from
areas and sectors that could reduce water use to others with

important unmet needs, produced an estimated savings to the

554729.01/8D
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! short-term transfers

California economy of over $111 million.t

also can help water users meet temporary needs for additional
water.

32. Longer term transfers, however, are needed to encourage
conservation and help Southern California and other portions of
the State develop a sustainable water supply. Few water users
are likely to make the often sizable and continual investments
needed for significant conservation in return only for short-term
revenues. Cities like San Diego, moreover, cannot make
reasonable plans in reliance on dnly short-tferm water transfers.
The proposed IID-SDCWA transfer paves the way for developing the
longer-term water markets needed to achieve these other
significant goals.

E. The Importance of IID's Leadership

33. The proposed IID-SDCWA transfer also is important for a
final reason - the leadership displayed by IID in pursuing the
transfer. A number of studies have found that large égricultural
water districts such as IID historically have been reticent to
engage in external water transfers. Because such districts hold
significant amounts of water in California, the reticence of
water districts to consider external transfers of their water has
posed a significant obstacle to meaningful water markets. As a
result, both Congress and the State Legislature have considered
legislation limiting the authority of water districts to restrict
water transfers initiated by their members. In the Central

Valley Project Improvement Act of 1992, Congress tightly

1 see Richard E. Howitt, Nancy Moore & Rodney T. Smith,

A Retrospective on California‘’s 1991 Emergency Drought Water
Bank (Cal. Dept. of Water Resources, March 1992).
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restricted the power of California water districts to veto or

condition external transfers involving water from the Bureau of
Reclamation's Central Valley Project. And in the early 1990s,
the California Legislature considered bills that would have given
anyone receiving water from a publiic water agency the right to
sell his or her allocation to outside users even over the
opposition of the agency. The expert committee that drafted the
Model Water Transfer Act also initially proposed limiting the
authority of water districts to block external transfers.

34. 1IID's proactive pursuit of a water transfer with SDCWA
breaks with the traditional opposition of water districts to
external transfers and delineates a new role for water districts
in promoting water markets. Water districts can play a valuable
role in facilitating water conservation by their members and
serving as an intermediary to potential purchasers interested in
financing the conservation and transfer. Water districts also
can provide a valuable forum for their members to discuss and
shape the terms of transfers. If successful, the IID-SDCWA
transfer thus will serve a valuable function in setting an
example for other large water agencies with market opportunities.

I declare under penalty of perjury under the laws of the
staterof California that the foregoing is true and correct.

Executed on March 21, 2002, at Stanford, California.

BARTONYH. #HOMBREON, JR e —
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Voluntary water transfers have long been an important part of local water
management. Beginning in 1979 and continuing during the next 16 years, the
Californja Legislature enacted a series of statutes designed to promote and
facilitate voluntary water transfers on a broader regional and statewide basis.
Governor Pete Wilson successfully developed a market-based approach to deal
with California’s drought by creating the 1991 and 1992 Drought Water Banks.
These statutes and administrative efforts reflect the view that voluntary
transfers of water can help to allocate the available water supply to the
benefit of all Californians.

Despite the success of the efforts by both the Wilson administration and
the California Legislature, water transfers have yet to achieve their potential to
improve the effectiveness of California’s water system. In recognition of the
need to maximize the effectiveness and flexibility of that system, the California
Business Roundtabie, the California Chamber of Commerce, the Californja
Farm Bureau Federation, and the California Manufacturers Association joined
together in 1994 in an effort to streamline the rules for voluntary water trans-
fers in California. The sponsors support water transfers primarily as a flexible
short-term solution to meet existing demands with our present System, recog-
nizing that many long-term investments are necessary - Bay-Delta solutions in
particular — to address California’s critical water needs and to move water effi-
ciently throughout the state. This study is part of the sponsors’ efforts to main-
tain progress on California water issues and is based on the concept that, if
properly developed, voluntary water transfers can improve the reliability and
efficiency of California’s water system.

In order to produce the report, the projects sponsors first enlisted a panel
of academics with expertise in the subject to develop draft papers outlining
the major water marketing issues. Then, through a series of regional focus
groups, the academic drafts were distributed and critiqued by stakeholders
throughout the state. A Model Water Transfer Act for California (Model Act)
is the combined result of the academic drafting, the focus group insight, and
the sponsors’ efforts and desire to craft a consensus document that reflects
the primary concerns of water users and communities throughout the state.

A Model Water Transfer Act for California - Issues and Solutions
A clear and effective set of water transfer rules is needed to ensure that water

transfers achieve their potential in California. The issues that need to be
addressed and the solutions presented in the Model Act are described below.,

Coberent Transfer Rules
Issue: Numerous water transfer laws have heen enacted over the past 16
years to promote voluntary transfers and to address specific problems that
existed at the time. As a result, the transfer laws are ad hoc and in some
cases inconsistent. '




Solution: The Model Act establishes a single coherent and consolidated
set of water transfer rules for the state of California. The rules in the
Model Act are completely optional for holders of pre-1914 water rights,
recognizing the concern by those water rights holders about any
increased state infringement on their rights. Except for « provision
concerning substitution of groundwater to replace surface water, the rules
also do not apply to groundwater, again recognizing that application to
groundwater would require much greater state intrusion.

Protection of Water Rights
Issue: Although current law provides a variety of protections for the
rights of the parties involved in voluntary transfers, transferring parties
(particularly sellers) remain concerned that their water rights will be
diminished by participating in a transfer. Security of property rights is
critical to the functioning of any market, including one for water.

Solution: The Model Act strengthens the legal protections afforded water
rights holders and other water users who voluntarily transfer surface
water. These enhanced legal protections apply to all transfers of

surface water.

Water I'mansfer Review Procedures
Issue; Under current law, numerous local, state. and federal agencies have
roles in reviewing voluntary water transfers within California based on a
variety of laws. In some cases, the agency roles overlap: in others, there
are nadequate safeguards to protect parties that may be adversely
affected by a transfer.

solution: The Model Act reduces the regulatory burden by streamlining
the process for effective water transfers where it can be reasonably
assured that the transfer will have minimal impacts on local comumunities.
It does this in two ways;
Expedited Process: The Model Act provides an expedited process for
shortterm transfers of conserved water.
California Environmental Quality Act: The Model Act exempts from
the California Environmental Quality Act short-term transfers (defined
as less than two years) that require State Water Resources Control
Board approval.

Protection of Third-Parties
Issue: Much of the historic controversy surrounding water transfers is the
result of harm, or perceived harm. that could result from a water transfer
to parties that do not directly participate in the transfer. Current law gives
protection to other water right holders, but only sporadic protection to
environmental and economic interests that could be affected by a teansfer.

Sohtion: The Model Act provides appropriate and coherent protection of
third-party interests to water transfers in numerous wayvs. Primarily, the
Model Act sets up a priority system that streamlines the rules for transfers
with the least potential to harm third-parties, while strengthening the rules




for transfers witl the greatest potential to harm third-partics (for example,
long-term transfers of water based on the retirement of agriculeurg] lands).

Transfers to Instream Useg

Issue: One of the potential benefits of voluntary water transfers 1o
environmental uses is the ability of both sovernment and private Agencies
to purchase water 1o mprove water Quality and habitar. Under current
law, however, water transfers to the environment will not, in most cases,
create increased water flows because pre-existing streamflow require-
ments will simply absorb (e transfers,

Solution: The Model Act addresses the lack of assurance under current law
thar transfers to the cnvironment wil increase streamflows by dectaring
that all water thar is transferred 1o instream uses is in addition to regula-
tory requirements. The Modet Act also allows transters to be used 1o
achieve these reguiatory requirements on voluntary hasis.

The Role of Local Water Agencies

Issue: The rights to much of the developed water in the state are held by
local water agencies rather than individual water USErs. As a result, there js

4 separation of the warer right (held by the loca) agency) and the economic
interest in the water (held by the water user). This separation has pronipted
pProposals (including provisions in federg| [aw) for vesting the authority 1o
transfer water with the user rather than the 4gency. Some agencies and
individual water users regard these proposals as being inconsistent with the
underlying water right.

Solution: The Mode Act allows water USErs to ransfer water with the
approval of the local warer dgency. This approval was maintained in the
Model Act for two feasons: first, in deference to concerns that water rights
would be diminishe jf the role of local agencies were reduced; second. in
recognition that warer tsers and local agencies are NeCcessary partners in
any transfer arrangement. The SPONsSors encourage locat agencies to
develop criteria 1o deny or amend water transters proposed by their
members and customers (suggested criteria are presented in Appendix A)

Groundwater Replacement of Surface Water T, ransfers

ssue: Transfer pProposals for rhe sale of surface water have raised fears
that the transferred surface warer will SImply be replaced by pumping
groundwater, thereby allowing the sale of 3 common resource for
individual gain, Current law is limited in its ability 1o ensure thar ground-

water basins are not damaged in this process.

Solution: To ensure thar surface water transters do not damage underlying
groundwater basins, the Model Act prohibits the replacement of trans.
ferred surface water with groundwater in those basins where the
Department of Water Resources has designated the basin as critically
overdrafted. The Mode] AcCt is careful not to preclude conjunctive use
progranis to efficiently use the Stte’s water resources in 4 manner that
will not affect the long-term sufe vield of groundwater basins,




Wheeling
Issue: Critical to the success of a water transfer proposal is the access to
conveyance systems by the transferring parties. This “wheeling” issue was
. addressed by the California Legislature in 1986. A number of outstanding
issues remain, however, including what price can be charged for system
access and how to ensure that water quality is maintainedl.

Solution: In order to ensure appropriate access to facilities necessary to
transfer water, the Model Act clarifies the amount of capacity that should
be made available to transferring parties and defines the way in which
reimbursement to facility operators by transferring parties is determined.
The Model Act maintains appropriate operating safeguards for agencies
that control facilities, while at the same time clarifving the rules under
which facilities can be used for wheeling.

Voluntary water transfers are needed to provide flexibility and efficiency to
California’s water system. Too often, water transfer proposals have divided
wdter users, commurtities, and policymakers, in large part because the rules
regarding water transfers lack clarity. The sponsors believe that a Model Water
Transfer Act for California will shape our water transfer liws and policies in a
way that protects water rights, allows for increased flexibility in our water-
supply system, and avoids significant impacts to conununities and other
third-parties.




Section 101

Declaration of Policies.

The Legislature hereby declares that voluntary transfers of water are an integral
part of water resources management and planning in this state. Voluntary
water transfers improve the administration of California’s existing water
resources by increasing the flexibility of water supply and allocation, particu-
larly during droughts and other water shortages.

The Legislature aiso declares that short-term and long-term water trans-
fers are in the public interest and promote the purposes of Article X, Section 2
of the California Constitution. Water transfers serve the public interest by
Creating economic incentives to use water more efficiently and by allowing
market processes to direct the distribution of developed water supplies.

The Legislature further declares that the recognition and protection of
water rights are in the public interest and are necessary to facilitare voluntary
transfers of water in California.

‘The Legislature recognizes that some water transfers may adversely affect a
variety of third-parties, including other water right holders, other lawful water
users, local water :igenc:ies, cities and counties, and other persons who use the
state’s water resources for their livelihood, recreation, and aesthetic enjoyment.
To the extent that water transfers cause injury to other water users, water quali-
ty, fish and wildlife, other instream uses of water, groundwater resources, and the
regional economies of areas from which water is transferred, these third-party
interests must be appropriately protected or compensated.

The Legislature also recognizes that federal, state, and focal water agencies
exercise significant control over the distribution of water in California. The
Legislature therefore further declares that such agencies should assist their
members and customers who seek to transfer water and, subject to terms and
conditions that protect the water supply obligations of the agencies, should
make available their water transportation and distribution facilities to facilitate
voluntary water transfers.

The Legislature finally declares that a variety of other institutional changes
are required to encourage the voluntary transfer of water. These changes
include revision of the law governing the State Water Resources Control
Board’s review of water transfers within its statutory jurisdiction, authorization
of expedited transfers of conserved and salvaged water, improvement of the
processes for transferring water to instream uses, authorization of regional




Section 102

water banks, and clarification of the relationship hetween the water transfer

laws

and the California Environmental Quality Act.

Purposes.

In accordance with the policies set forth in Section 101, the Legislature hereby
cnacts a comprehensive set of laws to govern voluntary transfers of surtace
water und to protect the legitimate interests of others who may be affected by

aA.

h.

o

- such transfers. The purposes of this Act include the following:

Establishment of a unified code to govern voluntary transters of surface
water and voluntary changes in surface water rights;

. Authorization of short-term and long-term water transfer agreements as

voluntarily agreed to by the parties and subject to the requirements of this
ACT;

. Revision of the standards governing transfers of water within or through

the Sacramento-3an Joaquin Delta;

. Clarification of rules applicable to the conjunctive use of groundwater to

replace transferred surface water;

. Amendment of the California Environmental Quality Act, Division 13

(commencing with Section 21000) of the Public Resources Code, to
exempt water transfer negotiations and certain water trunsfers from
its provisions.

. Protection of water rights during the term. and after the conclusion. of

water transfer agreements;

. Creation of economic incentives for, and legal protection of, water

conservation and efficient use of developed water resources,

Prevention of harm to third-party wuter rights holders and other legal
water users from voiuntary water transfers;

. Protection of groundwater resources. instream uses. fish and wildlife, and

other environmental resources that may be adversely affected by voluntary
water transfers:

. Establishment of economic and legul incentives to encourige voluntary

water transfers that are unlikely to cause significant adhverse environmental
and economic harm to third-parties:

. Creation of an expedited process for transters of conserved and

salvaged water;

. Creation of a security system to provide for the monetary compensation

of legal water users and other third-purty interests injured by expedited
transfers of conserved and salvaged wuter undertaken pursuant to this Act;




m. Authorization of transfers of water to instream uses;

. n. Enactment of a water transfer fee to provide funding for the State Water
' Resources Control Board's review of voluntary water transfers within its
statutory jurisdiction;

0. Recognition and definition of the respective rights of local water
agencies and their members and customers to transfer water and to
receive transferred water:

p- Revisions of the laws governing the transport of water through water
supply facilities owned or operated by an entity other than the owner of
the transported water:

q. Authorization for the creation of a State Water Bank and local and regional
water banks; and

r. Establishment of a registrv of water transfers to be administered or
supervised by the State Water Resources Control Board.

Sectdon 103 Title.

This Act shall be titled the *California Water Transfer Act”

Section 201 Coverage of the Act and Definitions.

The provisions of this Act shall apply to: (1) voluntary changes in surface water
rights that do not involve a transfer of water from the existing water right
holder to another user; (2) voluntary changes in surface water rights that do
involve a transfer of water from the existing water right holder to another
user; and (3) voluntary transfers of water that do not require a change in water
rights.

All references in this Act to “water transfers” or to “transfers of water” shall
include voluntary changes in surface water rights, voluntary transfers of surface
water rights, and voluntary transfers of water. Water transfers include transfers
of water held pursuant to a surface water right, water held pursuant to a
contract right, and water distributed by any local water supply agency.

The provisions of this Act shall not apply to changes in pueblo rights or
transfers of water based on pueblo rights. Except as set forth in Section 207,
the provisions of this Act shall not apply to changes in riparian rights or trans-
fers of surface water based on riparian rights. Except as set forth in Section
208, the provisions of this Act shall not apply to changes in groundwarer rights

. or to transfers of groundwater,




Section 202

Section 203

Section 204

Section 205

Section 206

Authorization of Water Transfers.

Notwithstanding any other provision of law, surface water rights and surface
water (a5 set forth in Section 201 may be transferred in accordance with the
provisions of this Act.

Agreements to Transfer Water.

Agreements to transfer water may include purchuse and sales contracts, deeds,
leases, exchange agreements, options, futures contracts, subordination agree-
ments, gifts. agreements to forego the use of water, and other rypes of arrange-
ments to transfer water that are mutually agreeable to the parties.

Short-Term and Long-Term Water Transfers.

Short-term proposals or agreements to tunster water are proposals or agree-
ments the term of which is two veurs or less. Long-term proposals or
agreements 1o transter water are proposals or agreements the term of which
is greater than two years. Long-term proposals and agreements include
permanent changes in water rights and permanent teansfers of water

If a water right holder or water transicror enters into successive
short-term agreements with the same party (or agents, representatives, sub-
contractors, assignees, or beneficiaries of the same party), and if such
successive agreements have commencement dates within one vear of eachr
other and result in the transfer of water for a term in excess of two vears, the
agreements shall be regarded as a long-term agreement and the provisions of
this Act governing long-term agreements shall apply to the second agreement
and any successive agreements.

Compliance With Other Laws.

Throughout the term of all water transter agreements, the parties to the agree-
ment shall comply with all requirements of tederal law and state law where

applicable. including but not imited to: Article X, Section 2 of the California

Constitution; sections 1410-1418 of the California Civil Code: other provisions
of this Code; terms and conditions imposed by permit or license administered
by the State Water Resources Control Board; and other judicial and administra-
tive decisions respecting water rights. witer quality, and other beneficial uses.

Through-Delta Transfers.

No transfer of water within or through the Sacramento-San Joaquin Delta (as
defined in Section 12220 of this Code) shall cause a violation of the water
quality standards (including flow requirements and temperature standards)
applicable to the Delta as established under state and federal law. Within one
hundred eighty days of the effective date of this Act, the State Warer Resources
Control Bourd shall promulgate regulations to implement this section.
Following the promulgation of these regulations, all transfers of water shall be
consistent with the regulations, wnd compliance with the regulations shall be
deemed compliance with this section.




Section 207

Section 208

In the rulemaking proceedings required by this section, the Board shall
determine whether transfers of water within or through the Sacramento-San
Joaquin Delta should be accompunied by an additional amount of carriage
water to ensure that such transfers do not cause a violation of applicable water
qualiry standards. If the Board determines that additional carriage water is
required, it shall include in the regulations a table that states the additional
amount of carriage water that must accompany each transfer of water within
or through the Delta for various hydrologic conditions and types of transfers.

‘The Board shall consult with the California Department of Water
Resources, the California Department of Fish and Game. the United States
Bureau of Reclamation, the United States Fish and Wildlife Service, the
National Marine Fisheries Service, and the United States Environmental
Protection Agency before promulgating the deaft of the regulations required
by this section. The Board also shall submit the draft regulations to academic
experts in the fields of hydrology. marine biology. water supply engineering,
water quality. water rights. and related disciplines for peer review and
comment before the Bourd promulgates final regulations.

Transfers of Quantified Riparian Rights and Agreements to
Forego the Use of Water Held Pursuant to Riparian Rights.

Riparian rights that have been quantified by judicial decree issued pursuant

to Chapter 3 (commencing with Section 2300) of Part 3 of this Code, and
water held pursuant to such decreed rights, may be transferred in accordance
with Parts DD, E, and F of this Act. The court may enter a supplemental decree
as necessary 1o modify the original decree to incorporate the transter of water
pursuant to this section.

Nothing in this Act or any other ko shall preclude any agreement to
forego the use of water held pursuant to riparian rights for any period
established by the agreement.

Surface Water Transfers and Groundwater Replacement.

Transferors of surface water from groundwacer busins subject to critical
conditions of overdraft, as designated by the Department of Water Resources
in the Bulletin 118 Series. shall not initiate or increase the use of groundwater
to replace the transferred surtuce water if the surface water is exported for use
outside the overdrafted groundwater basin. This prohibition shall not apply to
the use of groundwater stored for the purpose of subsequent extraction for
surface water replacement or direct transfer as part of a groundwater banking
program carried out by «irect recharge, delivery of surface water i fiew of
groundwater pumping. or by other means.

Transterors of surfice water from groundwater hasins that are not subject
to critical conditions of overdraft, as designuted by the Department of Water
Resources in the Bulletin 118 Series. may not injtiate or increase the use of
groundwater to repluce the trunsferred surface water except in compliance
with the following requirements:



Section 209

Section 301

1. The transferor has legal authority to use groundwater and such use does
not exceed the transferor’s groundwater rights under state and local law.

2. The transferor’s use of groundwater is consistent with all valid laws that
govern the extraction, appropriation, and use of groundwater, including
groundwater management statutes, local groundwater management plans
adopted pursuant to Sections 10750 through 10755.4 of this Code, city or
county ordinances, judicial decisions and decrees governing the extraction
and use of groundwater, and the provisions of Division 13 (commencing
with Section 21000} of the Public Resources Code.

3. The transferor's use of groundwater does not cause the long-term
operating safe yield of the groundwater basin to be exceeded.

The absence of a local groundwater management plan or city or county
ordinance governing groundwater shall not preclude the use of groundwater
to replace transterred surface water in accordance with the terms of
this section.

California Environmental Quality Act.

‘The provisions of Division 13 (commencing with Section 21000) of the Puhlic
Resources Code shall not apply to short-term agreements or proposals to
transfer water.

For other agreements and proposals to transfer water, the provisions
of Division 13 (commencing with Section 21000) of the Public Resources
Code shall be applicable only to the decision by a public agency whether
o approve, to amend, to renew, or to rescind a long-term transfer. The
provisions of Division 13 (commencing with Section 21000) of the Public
Resources Code shall not apply to the consideration, negotiation, or execution
of agreements or proposals to transfer water or to the payment of monetary
or other consideration related to such agreements or proposals. The provisions
of Division 13 (commencing with Section 21000) of the Public Resources
Code also shall not apply to the termination of long-term agreements to
transfer water at the conclusion of the term of such agreements.

Protection of the Rights of the Transferor.

The offer of water for transfer, the transfer negotiations, and the agreement

to transfer water shall not be used as evidence of the transferor's waste or
unreasonable use, or cessation of use, of the warter or water rights macle
available for transfer. Nor shall the transfer of water cause, or be the basis of.
a forfeiture or abandonment of any water rights, contract rights, or other right
to use water.




Section 302 Protection of Water Rights During Transfer.

Section 303

Section 304

Section 401

Section 402

Throughout the term of all water transfer agreements, compliance with Article X,
section 2 of the California Constitution; Sections 100 through 101, 1410, and
1675 of this Code; and any other legislative, administrative, or judicial limitation
on water rights shall be determined based on an assessment of the reasorable-
ness of the transferee’s use of the transferred water,

Except for permuanent transfers of water or wuter rights, if the transferee’s
right to use transferred water is reduced or divested on the basis of the
transteree’s abandonment, forfeiture, waste, or unréasonable use, the reduced
or divested rights shall revert immediately to the transferor. In the case of
permanent transters of water or water rights that are reduced or divested on
the basis of the transferee’s abandonment, forfeiture, waste, or unreasonahle
use, the forfeited rights shall be extinguished.

Protection of Water Rights After Transfer.

Except for permanent transfers of water or water rights, at the conclusion of
the term of a water transfer agreement, all rights in, and to the use of, the
water subject to the transfer agreement shall revert back to the transferor.
Following the conclusion of the term of a water transfer agreement, neither
the transferee nor any other beneficiary of the transfer may bring any claim for
a continvation of the water supply made available by the transfer agreement.
Nor may the transferee or any beneficiary of the transfer claim any right to a
continued supply of water based on reliance, estoppel, intervening pubiic use,
water shortage emergency, unforeseen or unforeseeabie increases in demand.
or anyv other cause.

Water Conseruvalion.

The conservation. salvage, or other reduction in the use of water for the

~ purpose of transterring the amount so conserved, salvaged, or reduced

shall be deemed a reasonable and beneficial use of water,

Coverage.

Except for Expedited Transfers of Conserved Water pursuant to Part E, all
transfers of water governed by this Act shall comply with the standards and
procedures set forth in this Part.

Jurisdiction of the State Water Resources Control Board.

The State Water Resources Control Board shall have jurisdiction over transfers
of water appropriated pursuant to water rights acquired under authority of the
Water Commission Act or this Code and over transfers of water held pursuant
to riparian rights that have been quantified by judicial decree issued pursuant




Section 403

o Chapter 3 (commencing with Section 2500) of Part 3 of this Code, where

the transfer requires an alteration of the purpose of use, place of use, point of
diversion, point of return flow, or any other term or condition of the water
right as set forth in the applicable permit, license, or decree,

The Board shall not have jurisdiction over any other wansfers of water
unless the water right holder requests the Board to exercise jurisdiction
pursuant to Sections 403 and 404,

The State Water Resources Control Board shall review proposals to transfer
water over which it has jurisdiction pursuant to the authority granted by this
section in accordance with the procedures and standards set forth in Sections
403 and 404. All other transfers of water governed by this Part shall comply
with the standards and procedures set forth in Section 405.

Procedures for Review by the State Water Resources
Control Board of Petitions to Transfer Water.

The State Water Resources Control Board shall review proposals to transfer
water in accordance with the procedures set forth in this section.

All petitions to transfer water shall be filed by the water right holder. If
the proposed change or transfer is for the benefit of a contractor or user sup-
plied directly or indirectly by the water right holder, the water right holder
may authorize the contractor or user to participate as co-petitioner. The water
right holder shall notify the Board in the petition of all co-petitioners.
Co-petitioners shall have the same rights and responsibilities under this sec-
tion as the petitioner.

a. Petition. A water right holder who seeks to transfer water shall submit to
the Board a petition to change the terms of the permit, license, or decreed
right as required to accomplish the proposed transfer. The petition shali
include a written explanation of the changes in water storage, timing and
point of diversion, place and purpose of use, timing and point of return
flow, and water quality or instream flows that are likely te occur as a result
of the proposed transfer. Where applicable, the petition shall be accom-
panied by a copy of the water transfer agreement. The petitioner mav
omir the financial terms of the agreement from its submission to the
Board. The petitioner shall provide copies of these documents to the
California Department of Fish and Game and to the Supervisors of the
county or counties in which the petitioner currently stores or uses the
water subject to the petition.

b. Notice. Within ten days of submission of the petition to the Board. the
petitioner shall cause to be published in at least one newspaper of general
circulation in the county or counties in which the petitioner currently
stores or uses the water subject to the petition a notice of the petition and
a brief description of the terms of the proposed water transfer. The Board
shall publish general notice of the submission of the petition and of ali
subsequent actions taken on the petition. The Board may impose other
reasonable notice requirements on the petitioner.
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Investigation. Within ten days of receipt of the petition, the Board shall
begin an investigation of the proposed water transfer. The Board shall
determine and evaluate the changes in warter storage, tinling and point of
diversion, place and purpose of use, timing and point of return flow, and
water quality or instream flows that would be likely to occur as a result
of the proposal.

Protests. Water users that may be affected by the proposed water
transfer and other interested parties may file written protests with

the Board. Protests shall be filed no later than thirty days after
publication of the notice required by subsection (b). Copies of the
protest and supporting documentation shall be served on the
petitioner, the California Department of Fish and Game, the Board of
Supervisors of the county or counties described in subsection (a), and
the proposed transferee.

Analysis. For petitions that involve a short-term proposal or agreement
to transfer water, the Board shall complete its investigation and prepare a
written analysis of the proposed transfer no later than thirty days after
commencement of the investigation. For petitions that involve 4 long-
term proposal or agreement to transfer water, the Board shall complere its
investigation and prepare a written analysis of the proposed transfer no
later than ninety days after the commencement of the investigation. For
good cause, the Board may extend these time periods for no more than
thirty days. Upon completion of the analysis of the proposal, the Board
shall provide copies of the analysis to the petitioner, the California
Department of Fish and Game, the Board of Supervisors of the county

or counties described in subsection (a), the proposed transferee, and any
party who has filed a written protest.

Response. The Board shall grant the petitioner, the California
Department of Fish and Game, the Board of Supervisors of the county

or counties described in subsection (a), the proposed transferee, and any
party who has filed a written protest an opportunity to respond in
writing to the Board’s analysis of the proposed water transfer. All written
responses shall be submitted to the Board no later than twenty davs after
receipt of the Board’s analysis.

. Hearing. The Board shall conduct a hearing on all petitions that involve

a long-term proposal or agreement to transfer water within chirty days of
completion of its analysis of the proposal. The Board shall provide individual
notice to the petitioner, the California Department of Fish and Game, the
Board of Supervisors of the county or counties described in subsection
(). the proposed transferee, and any party who has filed a written protest
of the time and place of the hearing. If no protest was filed within the
thirty days set forth in subsection (d), and if the petitioner waives its right
to a hearing, the Board may act on the petition withour a hearing.

Decision. For petitions that involve a short-term proposat or agreement
to transfer water, the Board shall render a decision on the petition, without
a hearing, no later than twenty days after receipt of the last timely filed




written response. For petitions that mvolve a4 long-term proposal or
agreement to transfer water, the Board shall render a decision on the
petition no later than thirty days after the conclusion of the hearing, or
no later than thirty days after receipt of the last written response if there
is no hearing. The petitioner may stipulate to an extension of the time
for decision.

The Board shall grant the petition unless it determines, based on the
evidence, that the proposed water transfer would not comply with the
requirements of Section 404. The Board mayv grant the petition subject to
conditions imposed by the Board to ensure compliance with the require-
ments of Section 404. If the Board grants the perition, it shall amend the
terms and conditions of the permit, license, or decreed right as necessary
to accomplish the water transfer.

The Board shall explain its decision in writing and shall serve copies of
the decision on the petitioner, the Department of Fish and Game, the
Board of Supervisors of the county or counties described in subsection
(), the proposed transferce, and any party who has filed a written protest.

i. Judicial Review. The petitioner, the proposed transferee, and any party
who has filed a written protest in accordance with the requirements of
this section may petition the Superior Court for a writ of mandate o
review a decision of the Board rendered pursuant to this section and
Section 404. The petition for writ of mandate shall be filed no later than
thirty days after receipt of the decision of the Beard. Venue shall be in the
County of Sacramento and in the county or counties in which the water
that is the subject of the transfer petition is currently stored or used. The
Superior Court shall review the decision of the Board pursuant to the
requirements of Section 1094.5 of the Code of Civil Procedure. except
that in all cases the court shall sit without a jury and shall review the deci
sion of the Board under the substantial evidence standard set forth in
subsection 1094.5(c).

Limitation on Damages. Except as required by the California
Constitution or by the Constitution of the United States, the courts

shall have no authoerity to award damages or other monetary relief to
the petitioner, the proposed transferee, or any other party alleged to be
injured or aggrieved by a decision of the Board to deny, to grant, or to
place conditions on a petition to transfer water pursuant to this section.

—
.

Section 404 Standards for Review by the State Water Resources
Control Board of Petitions to Transfer Water.

The State Water Resources Control Board shall review petitions 1o transfer
water according to the standards set forth in this section.

a. Short-Term Water Transfer Agreements. For short-term water
transfers, the Board shall approve the petition unless it concludes that the
proposed transfer:




L. would result in significant injury to any legal user of water: or
2. would unreasonably affect fish, wildlife, or other instream beneficial uses.

The petitioner shall have the burden of producing prime Jacie
evidence that the proposed transfer would comply with the standards
set forth in this subsection. The establishment of a prima facie case
shall shift the burden of proof to those parties (if any) that have filed
protests in accordance with the requirements of Section 403 to prove
that the proposed transter would not comply with the standards set
forth in this subsection. The standard of proof shall be by a preponder-
ance of the evidence.

. Long-Term Water Transfer Agreements. For lon -term water trans-
554 g Y

fers, the Board may approve the petition only if it concludes that the
proposed transfer:

1. would not result in significant injury to any legal user of water; and

2. would not unreasonably affect fish, wildlife, or other instream
beneficial uses.

The petitioner shall have the burden of proving that the proposed
transfer would comply with the standards set forth in this subsection.
The standard of proof shall be by a preponderance of the evidence.

Long-Term Agreements Based on Land Fallowing or Retirement.
"The Board may not approve a petition for a long-term water transfer
based on the fallowing or retirement of previcusly irrigated land if it
concludes that the proposed transfer would cause substantial harm to the
economy in the area from which the water is to be transferred. The
prohibition set forth in this subsection is in addition to the standards
governing long-term transfers set forth in subsection (b).

In determining whether a proposed water transfer would violate the
prolibition set forth in this subsection, the Board shall consider any
actions that the petitioner or other parties to the transfer agreement have
taken to mitigate harm to the economy in the area from which the water
is to be transferred.

The petitioner shall have the burden of proving that the proposed
transfer would comply with the standards set forth in this subsection.
The standard of proof shall be by a preponderance of the evidence.

‘This subsection shall apply only to long-term water transfers that: (D
would obtain water for transfer by fallowing or retirement of land
previously used for agricultural purposes; and (2) would change the place
of use or transfer the water to uses outside the county or counties in
which the water previously has been used.




This subsection shall not apply to long-term water transfers based 3
on the fallowing or retirement of previously irrigated land within the
San Joaquin Valley Drainage Program study area—as defined in the U.S.
Deparunent of the Interior & California Resources Agency's “A _ ¢
Management Plan for Agricultural Subsurface Drainage on the Westside
of the San Joaquin Valley: Final Report of the San Joaquin Valley Drainage
Program ™ (1990)—that the Board concludes would contribute to the
reduction of agricultural drainage that adversely affects surface water or
groundwater quality.

Transfers of Water Based on Consumptive Use or Irretrievable
Loss. To the extent that any petition to transfer water includes water that,
in the absence of the change or transfer, would be consumed by the peti-
tioner in applying the water to reasonable and beneficial uses or would
have been irretrievably lost to all beneficial uses, the Board shall calculate
the quantity of such water in accordance with the standards set forth in
Section 5303. The Board shall apply a rebuttable presumption as to the
water so quantified that the transfer would not result in significant inju:
to any legal user of water or unreasonably affect fish, wildlife, or other
instream beneficial uses,

The burden of proving that a transfer of water quantified pursuant to
this subsection and Section 503 would result in significant injury to any .
legal user of water or unreasonably affect fish, wildlife, or other instream 1
beneticial uses shall be on those parties (if any) that have filed protest:
in accordance with the procedural requirements set forth in Section
403. The standard of proof shall be by a preponderance of the evidence.

This subsection shall apply only at the option of the petitioner.

. Compliance With Permits and Licenses. If the Board determines rhat

both the release of water for transfer and the diversion or rediversion
the transferred water would comply with the terms and conditions of
existing permits and licenses that protect other legal water users, fish,
wildlife, and other instream beneficial uses affected by the appropriation
and use of the water that is the subject of the petition, the proposed
transfer shall be deemed to comply with the requirements of subsections

(ay and (b).

. Causation. In applving the third-party protection standards set forth in

this section, the Board shall consider only the effects of the proposed g
transfer of water on such third-party interests. The Board shall not denv 4 ?
petition 1o transfer water in order to protect third-parties from injury ]
caused by factors other than the proposed water transfer, Nor shall the

Board impose any conditions on its approval of a water transfer petition tO g
mitigate adverse effects on fish, wildlife, or other instream beneficial 1-€S,

or to mitigate harm to the economy in the area from which the water i5 10§

be transferred, that would be caused by factors other than the proposed

water transfer.




Section 405

As used in this subsection. “factors other than the proposed water
transfer” include, but are not limited to: drouglht or other water shortages;
changes in the operation of water facilities not controlled by the
petitioner or the other parties to the change in water rights or water trans
fer agreement; changes in river flows, groundwater extraction, or ground-
water recharge not related to the proposed change in water right or water
transfer; changes in commodities prices, cost of goods and services, or
labor costs; changes in the general economic conditions of the region; and
other hydrologic and economic conditions not related to the proposed
water transfer,

Proof of Water Rights. In all cases, the petitioner shali have the burden
of proving by a preponderance of the evidence that it has valid water
rights to the water included in the petition to transfer water,

s

Transfers of Water Not Subject to the Jurisdiction of
the State Water Resources Control Board,

Transfers of water that are not subject to the jurisdiction of the State Warer
Resources Control Board as defined in Section 402 shall comply with the
procedures set forth in this section. This section shali not apply to transfers
o water within a local water agency.

a. Notice. If the water transfer will alter the purpose of use, place of use,
point of diversion, or point of return flow from that of the existing use,
the water right holder or transferor shall:

1. submit to the State Water Resources Control Board a brief description
of the proposed water transfer and a written explanation of the changes
N water storage, timing and point of diversion. place and purpose of
use. consumption, timing and point of return flow, and any changes in
water quality or instream flows that are {ikely to occur as a result of the
tanster: and

)

provide a copy of the foregoing to the California Department of Fish

and Game and to the Supervisors of the county or counties in which
the water right holder or transferor currently stores or uses the water
subject to the proposal.

b. Effective Date. The water transfer shall not become eftective until
the water right holder or transferor has complied with the notice require-
ments of subsection (a).

¢. Compliance With Other Laws. Nothing in this section shall be
construed 1o alter any other law that may be applicable to changes in
water rights or transfers of water described in this section. This section
shall not be construed to expand the jurisdiction of the Stare Water
Resources Control Board over such changes in water rights or transters of
water except as provided by this section. Nor shall this section be
construed to mit the jurisdiction of the courts to review changes in
water rights or transfers of water.




Section 4006

Section 501

Section 502

Section 503

Optional Use of Expedited Transfer Procedures.

If a petition to transfer water pursuant to this Part includes conserved water as
defined in Section 501, the petitioner may transfer such water in accordance
with the standards and procedures governing expedited transfers of conserved
water set forth in Part E. In such a case, the portion of the petition that per-
tains to the conserved water shall be governed by the requirements of Part E
and the remainder of the petition shall be governed by the requirements of
this Part.

Definition of Conserved Water.

Except as set forth in Section 507, & water user who seeks to transfer
“conserved-warer” may use the expedited procedures and standards set
forth in this Part,

“Conserved water” is water that: (1) the transferor is legally entitled to use
during the term of the transfer agreement pursuant to existing water rights,
contracts, or other legal authority; and (2) the transferor has used within the
tive years immediately preceding the transfer agreement. Conserved water
includes, but is not limited to: water that the transferor conserves through
salvage of water irretrievably fost to all consumptive uses during storage, trans-
portation, or distribution; increased efficiency of irrigation or other use;
changes in the acreage or type of crop irrigated; land fallowing or retirement:
changes in operations; reduction in demand within the transteror’s place of use
or service area; substitution of reclaimed or recycled water; pricing changes:
and other conservation measures.

Transfers of Conserved Water

Transfers of conserved water shall not exceed, for any water accounting
vear during the term of the transfer, the lesser of: (1) the amount of water
that is both legally and physically available to the transferor during the water
vear; or (2) the average annual quantity of water consumed by the transferor,
or irretrievably lost to all consumptive uses, during the ten water years
immediately preceding the transfer.

Quantification of Transferable Water.

The quantity of water that may be transferred pursuant to the expedited
procedures set forth in this Part shall be calculated in accordance with the
following standards:

a. Changes in Acreage or Type of Crop Irrigated. For water made
available for transfer by changes in the acreage or type of crop irrigated
by the transferor or by land fallowing or retirement, the “average annual
quantity of water consumed by the transferor” as set forth in Section 502




shall be calculated by reference to the “Water Consumption Table for
California Agriculture” promulgated by the Department of Water
Resources. Actual consumption data shall not be used to calculate the
quantity of conserved irrigation water made avaijlable for transfer pursuant
to this subsection.

1. The Department shall promulgate a rule that sets forth the “Water
Consumption Table for California Agriculture” The Department shall
promulgate the Table within one year of the effective date of this Act
and shall revise the Table whenever necessary to calculate more accu-
rately water consumption by irrigated agriculture in any hydrofogic
region included in the Table.

(3]

The Department shall include in the “Water Consumption Table for
California Agriculture” a calculation of the water consumed in the
irrigation and growth of each crop grown in California. The
Department shall publish such water consumption data for each
hydrologic region (as defined in Department of Water Resources
Bulletin 160-93).

=

Changes in Efficiency of Water Use. For water made available for
transfer by the salvage of water irretrievably lost to all consumptive
uses, use of reclaimed or recycled water, pricing changes, reduction in
demand, or other methods of conservation, the “average annual quantity
of water consumed by the transferor” shall be calculated by reference to
. actual water consumption or water oss data.

Section 504 Notice of Intent to Transfer and Verification of Transferable Quantities.

All notices of intent to transfer conserved water on an expedited basis shail be
filed by the water right holder in accordance with the procedures set forth in
this section. If the proposed transter is for the benefit of a contractor or user
supplied directly or indirectly by the water right holder, the water right holder
may authorize the contractor or user to participate as co-transferor. The water
right holder shall notify the Board in the petition of all co~transferors. Co-trans-
ferors shall have the same rights and responsibilities under this section as the
water right holder.

a. Notice. The transteror shall submit 1o the State Water Resources Control
Board a copy of the water transfer agreement and a written explanation of
the changes in water storage, timing and point of diversion, place and
purpose of use, timing and point of return flow, and any changes in water
quality or instream flows that are likely to occur as a result of the
agreement. The transferor shall provide copies of these documents to the
California Department of Fish and Game and to the County Supervisors of
the county or counties from which the water will be transterred. The

-transferor also shall cause to be published in at least one newspaper of

. general circulation in the county or counties from which the water will be
transferred a notice of the proposed transter and a brief description of the
terms thereof.
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The Board shall publish general notice of the submission of the transter
proposal and of all subsequent actions taken on the proposal.

. Verification. The transferor shall submit to the State Water Resources

Control Board a declaration under penalty of perjury that explains the
method of conservation and the transferor’s calculation of the conserved
water made available for transfer. The declaration shall include a
verification that such calculations are accurate and consistent with

the requirements of this Part. For transfers of conserved water from
irrigation, the declaration also shall describe the land from which the
water was conserved, the acreage subject to the transfer agreement. and
the types of crops irrigated by the transferor on the land that is subject to
the transfer agreement before and during the term of the agreement.

Comments. Any interested party may submit written comments
regarding the transfer proposal to the State Water Resources Control Board.

. Review. Within thirty davs of receipt of the declaration set forth in

subsection (b), the Board shall review the transteror’s calculation of

the quantity of conserved water available for transfer. The Board shall
approve the transferor's calculations if they are accurate and conform to
the requirements of this Part. The Board shall set forth its findings and
conclusions in a brief memorandum, which the Board shall serve on the
transferor. If the Board rejects any of the transferor’s calculations, the
Board shall state (to the extent feasible) its derermination of the correct
calculations and the quantity of conserved water that in its judgment is
available for transfer.

Certificate of Transfer. If the Board approves the transteror’s calculs
rions, or if the transferor accepts the Board's calculations, the Board shall
issue a “Certificate of Transfer” to the transferor. The Certificate of Transter
provides full legal authorization for the transfer. Where applicable. the
Board shall amend the transferor’s and transferee’s permits or licenses us
required to accomplish the transfer.

f. Approval by Default. If the Board fails to act on the transferor’s

declaration within thirty days of receipt. the transferor’s calculation

of the quantity of conserved water available for transfer shall be deemed
approved. Upon request of the transferor, the Board shall immediately
issue a Certificate of Transfer based on the transteror’s calculation of the
quanticy of conserved water available for transfer.

Notice of Decision. The Board shall explain its decision to grant or to
deny a Certificate of Transfer in writing and shall provide copies of the
decision to the transferor, the Department of Fish and Game, the Bourd of
Supervisors of the county or counties described in subsection (a), the
proposed transferee, and any party who bas filed a written comment
pursuant to subsection (C).

b. Judicial Review. The transferor may petition the Superior Court for a

writ of mandate to review a decision of the Board rendered pursuant to



this section. The petition for writ of mandate shall be filed no later than

thirty days after receipt of the decision of the Board. Venue shall be in the
County of Sacramento and in the county or counties in which the water

that is proposed for transfer is currently stored or used. The Superior

Court shall review the decision of the Board pursuant to the requirements

of Section 1094.5 of the Code of Civil Procedure, except that in all cases

the court shall sit without # jury and shall review the decision of the

Board under the substantial evidence standard set forth in subsection 1094.5(¢).

Except as required by the California Constitution or by the Constitution
of the United States, the courts shall have no authority to award damages
or other monetary relief to the transferor or to any other party alleged to
be injured or aggrieved by a decision of the Board pursuant to this section.

L. Limitation on Collateral Challenge. Except as provided in subsection
(h), the courts shall have no authority to review 4 decision of the Board
rendered pursuant to this Part. Nor shall the courts have authority to
award damages or other monetary relief to any party alleged to be injured
or aggrieved by a decision of the Board pursuant to this section. A legal
water user who is alleged to be injured or aggrieved by a decision of the
Board pursuant to this section may file a claim for monetary compensation
in accordance with the standards and procedures set forth in Section 506.

J. Determination of Water Rights. Neither the Board’s approval of a
transferor’s calculation of conserved water available for transfer, nor the
issuance of a Certificate of Transfer pursuant to subsections (¢) or (£), shall
constitute a determination or quantification of the water rights of the
transteror or of the rights to use water by the transferor or any other
person, except for the purpose of authorizing the transfer of conservec
water pursuant to this section.

Section 505 Security.

a. Coverage. Except as provided in subsection (b), every person or entity
that acquires water transferred pursuant to this Part shail deposit with the
State Water Resources Control Board a security in the amount of five
dollars (§5.00) per acre-foot of transferred water. The security required by
this section shall be in the form of a cash deposit, money order, certified
check, or bond payable to the State Water Resources Control Board.

b. Exemptions. If the transfer includes a Delta carriage water requirement
imposed by the Board pursuant to Section 2006, the transferee may exclude
this water from its calculation of the amount of the security required by
this section. Transfers of water between users located in the same local
water agency also are exenpt from the requirements of this section.

c. Management of Security Deposits. The transferee shall deposit the
security with the Board at least ten days before the date on which the
physical transfer of water commences. The Board shall hold the security
deposited for each transfer in a separate account and shall not commingte



the security deposits from one transfer with the security deposits from
other transfers.

. The California Treasurer shall invest the moftey in each account in a
prudent manner that (1) does not place the principal in the fund ar risk
and (2) provides adequate liquidity to pay claims or to discharge the
security in accordance with Section 506.

d. Price Adjustment. The Board annually shall adjust the amount of the
security required by this section based on changes in the Consuner Price
Index published by the United States Department of Commerce. The
Board also shall have authority by regulation to adjust the amount of the
security requirements if it determines that these requirements will gen-
erate insufficient or excess funds to provide fair compensation to third-
party claimants under Section 506. The Board shall have sole discretion to
adjust the amount of the security requirements sct forth in this section.

€. Restriction on Expenditures. The proceeds of security deposited
with the Board pursuant to this section shall be used exclusively for the
purposes set forth in this Part. These funds shall not be part of the general
budget of the State and shall not be impounded or used to meet general
State obligations.

Section 506 Claims for Compensation.

. Third-parties alleged to be injured by expedited transfers of conserved water
authorized by this Part may file claims for compensation in accordance with
the procedures and standards set forth in this section. The compensation sys-
tem established by this section shall not apply to transters of water between
users located in the same local water agency.

a. Eligibility. The California Department of Fish and Game, the county or
counties from which water is transferred, and any legal water user who is
alleged to be injured by an expedited transfer of conserved water mav file
a claim for compensation.

b. Compensable Injuries. Injuries that are compensable under this section
are limited as follows:

1. The California Department of Fish and Game may seek compensation
for reduction in water quantity or flows and diminution in water
quality caused by the transfer that adversely affects fish and wildlife,
recreation, other instream uses, aquatic and riparian habitat, or wetlands.

2. The county or counties from which water is transferred may seck
compensation for loss of tax revenues and increased social services
costs caused by the transfer.

. 3. Other legal water users may seek compensation for reduction in the
supply of water that the claimant is legally entitled to use, diminution




in water quality that adversely affects the claimant’s water use, and
increased pumping costs caused by the transfer.

¢. Procedures. Except as provided in this section, arbitration of disputes
under this Part shall be conducted pursuant to the provisions of Sections
1280,1280.1, 1281.9, 1282(¢e), and 1282 through 1284.2 of the Code of
Civil Procedure.

1. The claimant shall file a claim with the State Water Resources Control
Board and serve copies of the claim on parties to the transfer, the
California Department of Fish and Game. the Supervisors of the
county or counties from which the water is transferred. and other
parties designated by the Board.
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The claimant shall publish notice of the filing of the claim, along with
a brief description of the nature and legal basis of the claim and the
amount of damages the claimant seeks, in ar least one newspaper of
general circulation in the counties from which and to which the water
is transferred.

3. The Board shall publish general notice of the filing of the claim and of
all subsequent actions taken on the claim.

4. The Board shall appoint a single neutral arbitrator to adjudicate the
claim and to render a final judgment in accordance with the law
and evidence.

5. If more than one claim is filed with respect to u single tansfer, the

Board shall assign all such related claims 1o the same arbitrator. The
arbitrator shall coordinate the arbitration of related claims and shall

have authority to consolidate such related chums into a single arbitration.

6. The parties to the transfer shall serve the claimant with a response to
the claim within thirty days of receipt of the copy of the claim. The
response shall contain an admission or denial of each element of the
claim, with a brief explanation of the reasons and legal bases for each
denial. The respondents also shall serve copies of the response on the
arbitrator, the Board, the California Department of Fish and Game, the
Supervisors of the county or counties from which the water is trans-
ferred, and other parties designated by the arbitrator or by the Board.

7. The arbitrator may extend the time in which the respondents have 1o
respond to the claim if the arbitrator determines that additional time is
necessary to prepare the response. The arbitrator also may require the
parties to file legal memoranda. motions. offers of proof. and other
legal and evidentiary documents that in the arbitrator’s judgment
would assist the arbitrator in rendering judgment on the claim.

d. Burden and Standard of Proof. The burden of proof shall be on the
claimant. To prevail on the merits of the claim. the claimant must establish
by a preponderance of the evidence that the claimants injuries were
caused by the water transfer and not by other factors. These other factors




shall include, but are not limited to: drought or other water shortages;
changes in the operation of water facilities not controlled by the parties to
the transfer; changes in river flows, groundwater extraction, or ground-
water recharge not related to the transfer; changes in commodities prices,
cost of goods and services. or labor costs; changes in the general economic
conditions of the region; and other hydrologic and economic conditions
not related to the transfer.

e. Judgment and Relief. The arbitrator shall render judgment on the

LS

claims in accordance with the evidence and the standards set forth in this
section. The arbitrator shall explain the judgment in a written opinion and
provide copies of the opinion and judgment to the Board, the claimant.

the respondents, the California Department of Fish and Game, the
Supervisors of the county or counties from which the water is transferred,
and other parties designated by the arbitator or by the Board. The arbitrator
shall have no authority to provide any relief other than monetary compensa-
tion as provided by subsection ().

. Compensation. A claimant who prevails on the merits of the claim shall

be entitled to monetary damages in the amount that the arbitrator deter-
mines is adequate to compensate the claimant for the injuries caused by
the water transfer. The arbitrator shall not award damages in excess of the
amount of the security posted by the transferee in accordance with the
requirements of Section 505,

In arbitrations involving multiple claims, if the aggregate damages
exceed the amount of the security, the arbitrator shall apportion the avail-
able funds in an equitable manner among the prevailing claimants.

Compensation received by the California Departmenc of Fish and
Game shall be used by the Department for the protection, restoration,
and enhancement of water quality, instream flows, fish and wildlife,
aquatic and riparian habitat, wetlands, and other features of the natural
environment. The Department shall give first priority to mitigation and
restoration of harm to those resources caused by the water transfer that
was the subject of the arbitration.

Disbursement of Funds. Following entry of judgment. the arbitrator
shall collect the proceeds of the security, and any interest or income
earned on the investment of the security, from the Board and shall dis-
burse such funds in accordance with the judgment.

. Finality. The judgment of the arbitrator shall be final. Except as

provided in subsection (i). the courts shall have no jurisdiction to review
the judgment of the arbitrator.

. Enforcement. The judgment of the arbitrator shall be enforceable in

court as authorized by Sections 1285 through 1294.2 of the Code of
Civil Procedure.




Section 307

Section 601

j. Limitation on Claims. All claims for compensation must be filed within
one hundred eighty days of the date on which the alleged injury occurred.

k. Costs and Attorneys Fees. The reasonable fees and expenses of the
arbitrator, and the other costs and attorneys fees incurred by the parties,
shall be borne by the parties. As directed by the Board, the parties shall
make periodic payments to the arbitrator for the reasonable fees and
expenses incurred during the arbitration.

L. Return of Security and Discharge of the Bond. Following entry of the
arbitrator’s judgment, the Board shall ensure the return to the transferee
of all proceeds from the security, plus interest earned on investment of
the security, that are not required to satisfy the judgment. If the transferce
posted a bond as security, the Board shall discharge the bond after
ensuring that all claimants have been paid in accordance with the judg-
ment of the arbitrator. ' '

If no claims are made pursuant to this section, or if a claim is with-
drawn before the judgment of the arbitrator is entered, the Board shall
return the security to the transferce in accordance with the following rules:

1. For short-term transfers, the security shall be returned to the
transferee (or the bond discharged) one hundred eighty days after the
conclusion of the short-term water transfer agreement.

2. For long-term transfers, the security shall be returned to the trans-
feree (or the bond discharged) five vears after the commencement of
the first physical transfer of water pursvant to the long-term water
transfer agreement.

Long-Tern Transfers Based on Land Fallowing or Retirement.

The provisions of this Part shall not apply to long-term agreements to transfer
conserved water that (1) would obtain water for transfer by fallowing or retire-
ment of land previously used for agricultural purposes and (2) would transter
the water to uses outside the county or counties in which the water was usec
before the transfer occurred. Such transfers shall not be eligible for the expe-
dited procedures set forth in this Part and instead shall be governed by the
standards and procedures set forth in Part D.

Transfers of Water to Instream Uses.

All water right holders and other legal users of water may transfer all or a
portion of their water or water rights to instream uses. Transfers of water to
nstream uses shall comply with the general standards and procedures govern-
ing transfers of water set forth in Part D or the standards and procedures
governing expedited transfers of conserved water set forth in Part E.




Section 602

Section 603

Section 701

For purposes of this Part, the term “instream uses” includes the
restoration, protection, and enhancement of water quality, instream flows,
fish and wildlife, wetlands, riparian and estuarine habitat, recreation, and
other instream bencficial uses.

Relationship to Other Instream Protection and Water Quality Laws.

Water that is transferred to instream uses pursuant to the authority granted

in Section 601 shall be in addition to all water devoted to instream uses as
required by federal, state, and local regulatory requirements governing water
quality, instream flows, fish and wildiife, wetlands, riparian and estuarine
habitat, recreation, and other instream beneficial uses. Federal, state, and local
agencies, as well as the courts, shall exclude water transferred to instream uses
pursuant to Section 601 from their determination of the amount of water or
flows required to comply with these regulatory requirements.

The regulatory requirements described in this section include, but are not
limited to, the following laws and their implementing regulations: the Clean
Water Act, 33 US.C. §§ 1251 ¢t seq, as amended; the Endangered Species Act.
16 US.C §§ 1331 ef seq., a5 amended; the National Wild and Scenic Rivers Act,
16 US.C.§§ 1271 ef seq.. us amended;Article X, Section 2 of the California
Constitution; the California Wild and Scenic Rivers Act, Natural Resources Code
§§ 5093.30 et seq., as amended,; Fish and Game Code § 5937; other applicable
provisions of this Code; terms and conditions imposed by permit or license
administered by the State Water Resources Control Board; and other judicial
and administrative decisions respecting water rights, water quality, and other
beneficial uses.

Transfers of Water to Comply With Instream Protection
and Water Quality Laws.

Notwithstanding the provisions of Section 602, water right holders and other
tegal users of water may transfer water to instream uses for the purpose of
satisfving, or partly satisfving, their obligations under the regulatory require-
ments described in Section 602, If the water right holder or legal water user
so indicates, the water shull be credited to the water right holder or legal
water user and shall be included in the determination of the amount of water
or flows required of the water right holder or legal water user to comply with
such regulatory requirements.

Coverage.

a. Obligation to Pay Fees. Except as provided in subsection (b), every
person or entity thut acquires water transferred pursuant to Part D or E
shall pay to the State Water Resources Control Board a fee based on the
Water Transfer Fee Schedule authorized in Section 702,




Section 702

b. Exemptions. The water transfer fees shall not be applicable to transfers
of water over which the Board has no jurisdiction as set forth in Section
402, unless the water right holder files a petition with the Board pursuant
to Section 403. The water transfer fees also shall not be applicable to
dedications or transfers of water to instream uses as authorized by Part E

<. Compliance Dates. The transferee shall pay the water transter fees
at least ten days before the date on which the physical transfer of
WALET COMUIENCES.

d. Carriage Water. If the transfer includes a Delta carriage water require-
ment imposed by the Board pursuant to Section 206, the Board shall not
inchude such carriage water in its calculation of the amount of the water
transfer fees required by this section.

Water Transfer Fee Schedule,

a. Creation of the Schedule. Within ninety days of the effective date
of this Act, the State Water Resources Control Board shall promulgate
regulations that establish a “Water Transfer Fee Schedule” in accordance
with the requirements of this Part. The fee schedule shall contain separate
fees for water transfers governed by Part D and for expedited transfers of
conserved water governed by Part E, and the fees shall decline as the
quantity of water proposed for transfer increases to account for
economies of scale in the review process.

b. Maximum Amounts of Fees. The water transfer fees shall be adequate,
but no greater than necessary, to pay for all expenses incurred by the
Board in its review of water transfer petitions governed by Parts D and E.
The water transfer fees shall not exceed:

Up to 10,000 $1.00/acre-foot %.50/acre-foot
acre-feet
Next 10,000 to - §.75/acre-foot $.35/acre-foot

19.999 acre-feet

Next 50,000 to $.50/acre-foot $.25/acre-foot
100,000 acre-feet )

Increments above $.25/acre-foot $ 25/acre-foot
100000 acre-feet

¢. Price Adjustment. The Board annually shall revise the Water Transfer Fee
Schedule based on changes in the Consumer Price Index published by the
United States Department of Commerce. The Board also shall revise the
Water Transfer Fee Schedule whenever it determines that the fees are
generatng insufficient funds to tulfill the purposes of this Part or are
producing excess funds in light of the purposes of this Part. The maxi-
mum fees set forth in subsection (b) shall automartically adjust annually
based on changes in the Consumer Price Index.




Section 703

Section 704

Section 801

Use of Funds.

The State Water Resources Control Board shall use the water transfer fees to
implement the requirements of Parts D and E. The Board may use any
residual proceeds generated by the water transter fees to Support its other
administrative responsibilities.

Restriction on Expenditures.
The proceeds of the water transfer fees shall be used exclusively for the
purposes set forth in this Part. These funds shall not be part of the generaj

budget of the State and shall not be impounded or used to meet general
State obligations.

Transfers of Water by Local Water Agencies.

Local water agencies shall have authority to enter into contracts to transfer

water to purchasers located outside the service area of the local agency and to

transfer water according to the following rules:

a. Water Owned by the Agency. A local water agency may transfer: (1)
water (o which the agency has water rights or contract rights that is in
excess of the reasonable and beneficial demands of its members and
customers; and (2) water that is made available for transfer by conserva-
tion measures undertaken or funded by the agency.

Without the consent of the member or customer, the agency shall not
declare us "excess” water that a member or customer of the agency has

authority to use, or to transfer pursuant to Section 802 during the term of

the transfer proposed by the agency, if the member or customer has
applied the same quantity of water to a beneficial use, or has transferred
the same quantity of water pursuant to the provisions of Section 802, at
least once during the preceding five years.

b. Water Made Available by Members or Customers of the Agency.
With the consent of individual members or customers who make water
available for transfer, a local water agency may transfer water for the bene-
fit of such members and customers or for the benefit of the agency. The
financial terms and operational conditions of such transfers shall be
established by agreement between the local agency and the members or
customers who participate in the transfer.

<. Water Qwned by Members or Customers of the Agency. Without
the consent of the member or customer, 4 local water agency shall not
transter or otherwise claim water to which the member or customer holds
the water right or that the member or customer has the right to use by
contract with 4 party other than the local water agency.




Section 802

Section 803

Section 804

Section 805

Section 901

Transfers of Water by Members and Customers
of Local Water Agencies.

Members and customers of local water agencies may transfer water with the
approval of the governing board of the agency. The financial terms and opera-
tional conditions of such transfers shall be established by agreement of the
local agency and the members or customers who participate in the transfer,

Transfers of Water to Local Water Agencies.

Local water agencies may acquire transferred water for distribution to the
agency’s members or custonmers, on behalf of the dgency's members or cus-
tomers, and for other reasonable and beneficial uses within the agency’s water
storage and service areas.

Transfers of Water to Members and Customers
of Local Water Agencies.

Members and customers of a local swater agency may acquire transferred water
from sources other than the local water agency. If the tansfer requires use of
the agency’s water supply svstem, the respective rights and responsibilities of the
agency and the members and customers who seek to use the water supply sys-
tem shall be governed by the provisions on wheeling set forth in Part I The
agency shall not impose any conditions or charges on the transfer of such water,
except for use of the agency's water supply system as authorized by Part L.

Definition of Local Water Agency.

The term “local water agency™ includes irrigation districts. county water
districts, California water districts, California water storage districts, reclamation
districts, county waterworks districts, county drainage districts. water replenish-
ment districts, levee districts, municipal water districts. water conservation
districts, cities and counties, all water agencies authorized by the special legisla-
tion codified in the Appendices to this Code, mutual water comparnies, canal
companies, water supply cooperatives, groundwater management districts. and
other public agency or private water company that provides local or regional
water service to members or customers. The term “local water agency” does
not include the United States Bureau of Reclamation, the Army Corps of
Engineers, or the California Department of Water Resources.

Use of Water Supply Systens.

a. Autborization of Wheeling, A legal water user who transters water or
who receives transferred water may use up to seventy percent of the unused
capucity of water supply systems owned or operated by public water supply
agencies to transport the water. The legal water user shall have the right to use
this portion of the agency’s water supply system throughout the term of the
witer transfer agreement.




b. Definitions. As used in this Part, the following terms shall have the
following meanings: '

. 1. The term *water supply system” shall include all of the public water
supply agency's diversion, storage, transportation, treatment, distribu-
tion, and related facilities required to accomplish the transfer of water
by the legal water user. '

2. The term“unused capacity” shall mean the portion of the public water
supply agency’s supply system, if any, not required by the agency
during the term of the water transfer agreement to supply water
obtained by the agency or its members and customers from water
rights,contracts, or other entitlements that exist at the time the legal
WatCr user requests permission to use the agency’s water supply system.

3. The term “public water supply agency” includes the United States
Bureau of Reclamation, the California Department of Water Resources,
irrigation districts, county water districts, California water districts,
California water storage districts, reclamation districts, county water
works districts, county drainage districts, water replenishment districts.
levee districts, municipal water disiricts, water conservation districts,
cities and counties, all water agencies authorized by the special legisla-
tion codified in the Appendices to this Code. groundwater manage-
ment districts, and other public water agencies that provide local or
regional water service to members or customers.

. Section 902 Procedures Governing Agency Review af Wheeling Requestis.

The use of water supply systems to transport water as authorized by Section
901 shall be governed by the procedures set forth in this section.

a. Request for Use of System. The legal water user who seeks to use the
public agency’s water supply system shalt submit to the 4gency a written
request to use the system and to determine the amount of unused
capacity available to transport the water. The request shall include a
statement of the source and destination of the water proposed for
wheeling through the agency’s systen, the dates on which the legal water
user seeks to use the agency’s system, the portion of the system included
in the request, and other information required to permit the agency o
evaluate the request in accordance with the provisions of Section 903, If
the legal water user has obtained authorization from the State Water
Resources Control Board to trunsfer water or has signed a water transfer
agreement, the user shall include a copy of the authorization or agreement
with the request.

b. Determination of Unused Capacity. The agency shall promptly deter-
mine the amount of unused capacity available for use by the legal water
user throughout the period of requested use. The agency's determination of

. unused capacity shall comply with the definition of that term set forth in
Section 901(b)2). The agency also shall define the terms and conditions




Section 903

that will govern the use of its water supply system in accordance with the
standards set forth in Section 903,

¢. Decision and Notice. Within thirty days of receipt of the request to use
the system, the agency shall provide written notice to the legal water user
of its determination of unused capacity available for use by the legal water
user, and of the terms and conditions applicable to the use of its water
supply system. The agency shall include an explanation of the reasons for
its decision, including all data used to calculate unused CAPACITY.

d. Good Faith. In making the determinations or calculations required by
this section, the agency shall act in a reasonable and good faith manner
consistent with the requirements of law 1o facilitate the voluntary transfer
of water.

Standards Governing Agency Review and Financial Requirements.

The use of water supply systems to ransport water s authorized by Section
901 shall be governed by the standards set forth in this section. Except as
authorized by this section, public water supply agencies shall not impose any
conditions, charges, or taxes on the use of their water supply svstems pursuant
to the provisions of this Part.

a. Water Quality and Blending of Water. The agency shall have authority
to deny, or to place conditions on, requests Lo transport water through the
unused capacity of its water supply svstem only in accordance with the
following standards:

1. If the transfer can be implemented only by blending the transferred
water with other water in the agency's supply system. the agency may
charge the legal water user for any additional costs of treatment of the
blended water attributable to the addition of the transferred water to
the system.

2. If the transfer can be implemented only by blending the transferred
water with other water in the agency’s supply system. and the addition
of the transferred water would diminish the quality of the water in the
system to such an extent that the blended water could not be treated
for distribution to the agency's other members and customers using
the agency’s existing water treatment facilities, the agency may
prohibit or place conditions on the transfer as required to protect
the water quality within its system.

3. The agency may impose other reasonable terms and conditions on the
use of its water supply system to comply with all applicable water
quality and environmental standards.

b. Fair Reimbursement. The agency shall have authority to charge the
legal water user for the following costs attributable to the legal water
user’s use of the unused capacity in the agency’s water supply system:




b.

1. the portion of the capital, operation, maintenance , and replacement
costs paid by the agency for the portion of the unused capacity mude
available by the agency for the transfer of water by the legal water user;

2. the cost of supplemental power purchased or used by the local
water agency to transfer the additional water for the benefit of the
legal water user;

3. the additional cost of treating the water in the agency’s water supply
system caused by the blending of the water transferred by the legal
water user with the other water in the agency’s system; and

a reasonable fee for the administrative costs incurred by the agency in
its review of the legal water user’s request to use the unused capacity
in the agency’s water supply system.

f'l‘\

The agency shall credit to the legal water user the value of any bene-
fits to the agency's water supply system that resuit from the ransport of
water for the benefit of the legal water user, including any decrease in
POWEr or treatment costs.

As used in this subsection, “replacement costs” are limited to the
reasonable portion of costs associated with material acquisition for the
correction of unrepairable wear or other deterioration of parts of the
water supply system thar have an anticipated life that is less than that of
the water supply system and which costs are attributable to the transfer
of water for the benefit of the legal water user.

Legal Restrictions. The agency shail have authority to deny. or to place
reasonable terms and conditions on, the use of its water supply system by
private persons or privite entities to ensure that the private use of

the agency's system does not jeopardize the agency’s tax-exempt status,
affect the agency’s authority to issue tax-exempt bonds, or violate the
requirements or limitations of federal law,

Section 904 Arbitration and Judicial Review,

a. Arbitration. Disputes arising under Section 903(c) shall be subject to

judicial review. All other disputes arising under this Part shall be subject to
binding arbitration.

Procedures. Except as provided in this section. arbitration of disputes
under this Part shall be conducted pursuant to the provisions of Sections
1280,1280.1,1281.9.1282(e). and 1282.2 through 1284 2 of the Code of
Civil Procedure.

1. Arbitration proceedings may be commenced by either the agency or
by the legal water user who seeks to use the AgENCY’s System to trans-
port water pursuant to the authority granted in this Part.

e L T




The party that commences the arbitration shall serve a demand for
arbitration on the other party. The demand for arbitration shall |
describe the nature and legal basis of the claim and shall set forth the
relief requested.

3. The party that commences the arbitration also shall file a copy of the
demand for arbitration with the State Water Resources Control Board.
Within ten days of receipt of the copy of the demand, the Board shall
appoint 4 single neutral arbitrator to conduct the arbitration. If the
parties have stipulated to the appointment of a specific person, the
Board shall appoint that person as the arbitrator, If the parties have
not so stipulated, the Board shall appoint the arbitrator from a list of
potential arbitrators maintained by the Board.

4. The respondent shall serve a response to the demand for arbitration
on the demanding party within twenty days of receipt of the demand.
The response shall contain an admission or denial of each of the
claims set forth in the demand, with a brief explanation of the reasons
and legal bases for each denial. The respondent also shall file a copy of
the response with the Board and with the arbitrator.

5. The arbitrator may allow the respondent to file cross-demand for
arbitration against the demanding party. The cross-demand for arbitra-
tion shall describe the nature and legal basis of the claim and shall set
forth the relief requested.

6. The arbitrator may require the parties to file legal memoranda.
motions, offers of proof, and other legal and evidentiary documents
that in the arbitrator’s opinion would assist the arbitrator in rendering
judgment on the claims.

. Burden and Standard of Proof 1n all proceedings under this section,
the public water supply agency shall have the burden of proving its
compliance with the standards and procedures set forth in this Part. The
burden of proof shall be by a preponderance of the evidence.

d. Judgment and Relief The arbitrator shall render judgment on the
claims in accordance with the law and evidence. If a party fails to respond
to a demand or cross-demand for arbitration, the arbitrator shall enter
judgment against the party by defaulr.

L. The arbitrator shall have authority to declare the rights and abligations

of the parties and to compel the parties to comply with the require-
ments of this Part.

2. The arbitrator shall have authority to award monetary damages only
for violations of subsections 903(a) and 903(b).

The arbitrator shall have no authority to award punitive damages or to
impaose any other form of retief.




Section 905

Section 1001

€. Finality. The judgment of the arbitrator shall be final. Except as provided
i subsection (), the courts shall have no jurisdiction to review the judg-
ment of the arbitrator.

- Enforcement. The judgment of the arbitrator shall be enforceable in

court as authorized by Sections 1285 through 1294 .2 of the Code of
Civil Procedure.

Limitation on Claims. All demands for arbitration must be filed within
one hundred eighty days of the date of discovery of the alleged violation.

- Costs and Attorneys Fees. The party that loses on the merits of the

arbitration claim, as determined by the arbitrator, shall pay the opposing
party’s costs and reasonable attorneys fees incurred in the arbitration.

Rulemaking Autbority.
Public water supply agencies may promulgate rules, bylaws, and other policies

to govern the transport or water through their water supply svstems that are
consistent with the provisions of this Part.

State Weater Bank.

a. Authorization. The Governor is authorized to establish a Srate Water

Bank to be administered by the California Department of Water Resources.
The State Water Bank may be established on a lemporary or permanent
basis. at the discretion of the Governor, based on the Governor's determi-
nation thar the aliocation of water resources would be improved by direct
State participation in water transfers through a State Water Bank.

- Powers. The State Water Bank shall have authority to take ANy action to

facilitate voluntary transfers of water, including the acquisition of water or
wiater rights for subsequent transfer to willing buyers or for other state
purposes, including augmentation of water supplies to wetlands, fish and
wildlite. and other instream beneficial uses. The Governor may assign
additional responsibilities to the State Water Bank.

- Consistency with Water Transfer Laws. The provisions of this Act

shall govern all transfers of water by or through the State Water Bank.

d. Jurisdiction. During its existence, the State Water Bank shall not have

exclusive jurisdiction over water transters. Any person or entty may
transter water without the involvement of the State Water Bank.

- California Environmental Quality Act. The establishment and opera
tion of the State Water Bank. and all short-term agreements to rransfer
water by or through the State Water Bank, shall be exempt from the




provisions of Division 13 (commencing with Section 21000) of the Public
Resources Code.

The California Department of Water Resources shall review and revise, at
least once every five years, the 1993 environmental impact report entitled
“State Drought Water Bank: Program Environmental Impact Report” to
ensure the currency and accuracy of information required to assess the
environmental consequences of State Water Bank operations.

Delegation of Autbority. The Governor may delegate to the State Water
Bank authority to administer the provisions of Part E for expedited trans-

fers of conserved water by or through the State Water Bank. When exercising
this authority, the State Water Bank shall perform all functions assigned to the
State Water Resources Control Board by the provisions of Part E, anc! the Board
shall have no authority over such expedited water transters.

Section 1002 Regional Water Banks.

a.

Authorization. Local water agencies, cities, counties, other local gOVern-
mental agencies, and other interested parties are authorized 1o establish
regional water banks. A regional water bank may be established by a
single party or by agreement between two or more parties. A regional
bank may be established on a temporary or permanent basis. The purpose
of regional water banks is to facilitate voluntarv transfers of water within
the region.

- Powers. Regional water banks shall have authority to take any action to

facilitate voluntary transfers of water, including but pot limited to:

L. establishment of a list of current offers to sell and to purchase water and
water rights;

1o

acquisition of water for subsequent sale or distribution to members of
the water bank or for sale to willing buyers outside the warter bank:

3. acquisition and storage of water during periods of surplus for saie and
distribution during periods of shortage;

o

acquisition and sale of water transfer options. water futures, subor-
dination agreements, and other types of artangements to transfer water
for the benefit of the members of the water hunk:

5. establishment of a local or regional program for the conjunctive
management and use of surface and groundwater supplies owned or
controlled by members of the water bank:

6. augmentation of water supplies to wetlands, fish and wildlife, and other
instream beneficial uses;
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7. facilitation of transfers by management of witer storage, water delivery,
accounting, financing, or other matters relevant to the interests of the
members of the water bank;

8. provision of assistance to potential transferors and transterees in the
negotiation and implementation of transfer agreements; and

9. creation of an insurance system to pay clims for compensation
brought by third-parties against water transfers implemented through
the bank on behalf of the members of the bank.

n

Consistency with Water Transfer Laws. The provisions of this Act
shall govern all transfers of water by or through regional water banks.

d. Jurisdiction. Regional water banks shall not have exclusive jurisdiction
over water transfers. Any person or entity may transfer water without the
involvement of a regional water bank.

¢. California Environmental Quality Act. The establishment of a regional
water bank shall be subject to the provisions of Division 13 (commencing
with Section 21000) of the Public Resources Code. Short-term agree-
ments to transfer water by or through a regional water bank shall be
exempt from the provisions of Division 13 {(commencing with Section
21000) of the Public Resources Code.

f. Delegation of Authority. The State Water Resources Control Board
may delegate to a regional water bank the authority to administer the
provisions of Part E for expedited transfers of conserved water by or
thirough the regional bank. When exercising this authority, the regional
bunk shall perform all functions assigned to the State Water Resources
Control Board by the provisions of Part E. and the Board shall have no
authority over such expedited warer transfers. The Board may delegate
administrative authority pursuant to this subsection only if it concludes
that the regional water bank is capable of implementing and enforcing the
requirements of Part E.

Continuing Authority.

The State Water Resources Control Board shall rerain its full authority to
enforce the terms and conditions of water rights permits or Heenses during
the term of all water transfers governed by this Act. The Board also shall retain
its full authority to ensure that. throughout the term of all water transfers, the
impoundment, storage, diversion, distribution, use. and return flow of water
comply with applicable pollution control and water quality standards; are
consistent with the requirements of Article X, Section 2 of the California
Constitution and this Code; and comply with ull other applicable federal and
state laws.
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Water Transfer Registry. |

The State Water Resources Control Board shall create and maintain a “Water
Transfer Registrv” of all final agreements to tansfer water and water transfers
governed by this Act. The Registry shall include the names of the parties to

the transfer; a brief description of the transfer; and an explanation of the
changes in water storage, timing and point of diversion, place and purposc

of use, consumption, and timing and point of return flow caused by the transter.

The Board shall revise the Registry to incorporate each final water
transfer agreement and each water transfer governed by this Act. The Board
shall ensure that the Water Transfer Registry is available in print form and
over the Internet. :

Rulemaking Authority.

Within one year of the effective date of this Act, the State Water Resources
Control Board shall review its existing rules and policies and amend such rules
and policies as necessary to ensure that they comply with the terms of this
Act. The Board also shall have authority to promulgate other rules that it deter-
mines would assist in the implementation of the Act.

Repeal of Existing Law.

tUpon the effective date of this Act, the following sections of the Warer Code
are repealed: §§. 109, 380-387, 470-484, 1020- 1030, 1435-1442. 1700-1707.
1725-1745.11 and 1810-1814.

Judicial Authority.

The courts shall have authority to enforce the requirements of this Act. The
courts shall have no authority to adjudicate disputes arising under Parts D, E,

and [, except as specifically provided therein.

Reference to Statlutes.

Whenever reference is made in this Act to any other statute, the reference shall
apply to all amendments to the other starute,




The agency may deny or place terms and conditions on water transfers
proposed by their members and customers in accordance with the
following standards:

a. The agency shall have authority to ensure that the transfer does not
deprive members and customers of the agency who do not participate in
the transfer of surface water, surfuce runoff, return flow, percolating water,
or groundwater to which the nonparticipating members and customers
would have been entitled under contract, agency regulation, bylaw, or
other legal authority if the proposed transfer did not occur.

T TR TN S N MY "

&

The agency shall have authoriey to protect the groundwater resources
over which it has jurisdiction or proprietary rights from exceedence of
the long-term sustainable yield of the groundwater basin caused by the
. transfer or to which the transfer would contribute significantly.

¢, The agency shall have authoritv to protect the land, wetlands, surface
water, grouindwater, fish and wildlife, and other natural resources within its
jurisdiction from pollution or degradarion that would be caused by the
transfer or to which the transfer would contribute significantly.

d. The agency shall have authority to ensure thar the transfer does not
increase the cost of water or other service provided by the agency to its
members and customers who do not participate in the transfer.

o

The agency also may charge a reasonable fee for the administrative
expenses and operation and maintenance costs incurred in the review,
negotiation, or implementarion of the transfer (including any additional
power costs required to effectuate the transfer). The agency shall credit
to the transferor any operation and maintenance cost savings (inchuding
any decrease in power costs) attributable to the transfer.



This document is intended only as an informal aid to readers of this
publication and includes descriptions that should not be considered
-comprehensive or legal definitions.

Appropriative rights

Article X, Section 2,
California Constitution

Beneficial use

California
Environmental
Quality Act (CEQA)

Carriage water

rights hased on physical control over
water or based on permits or licenses

for its beneficial use; dependent upon
continued use and may be lost by non-use;
long-term storage is acceptable use; may be
sold or transferred; entitlements to specific
amounts of water

constitutional declaration that the state’s
water resources must be put to beneficial
use and that the right to use surface water
does not extend to its waste or unreasonable
use, method of use, or method of diversion

irrigation, domestic, municipal and industrial,
hvdroelectric power, recreation, fish protec-
tion and enhancement, wildlife habitat and
aesthetic enjoyment are considered beneficial;
reasonable use varies with circumstances but
excludes wastefulness

requires public agencies that transfer
water to prepare an Environmental Impact
Report on the proposed transfer if the
agencies’ actions may have a significant
impact on the environment. The review
provisions also apply to the State Water
Resources Control Board when it reviews
water transfer petitions. The requirements
are applicable throughout the entire
transfer process, but do not apply to
short-term transfers.

upstreamn reservoir releases required

to maintain certain salinity standards

at specific points in the Delta at certain
times of year




Conjunctive use

Conservation

Consumptive use

Contract rights

Estmarine

Groundwater

Hydrology

In-basin use

Instream use

Land fallowing/
retirement

the planned use and storage of surface wuter
in conjunction with groundwater to improve
water supply reliability, including the use of
reclaimed/recycled and imported water or
artificial groundwater recharge

measures that reduce consumption and waste;
in agriculture, can include new irrigation
systems, new cropping patterns, and reducing
drainage that cannot be recycled or reclaimed; in
urban use, include low-water-use landscaping,
low-flow toilets, sinks and showers, increased
industrial water-use efficiencies

use of water that consumes it and does
not permit reclamation/recycling or
return to instreant use

contractual rights to obtain water from
holders of appropriative rights, numerous
water districts contract with the State of
California and the U.S. Burcau of
Reclamation for water through the State
Water Project and Central Valley Project,
respectively

relating to an inlet or arm of the sea or where
salt and fresh water intermingle at the wide
mouth of a river

water that has seeped beneath the earth's sur-
face and is stored in the pores and spiaces
between particles/layers of sand. gravel, and
clay or is trapped within hard rock formations;
California groundwater is largely unregulated

science of surface and groundwater
distribution, including evaporation,
precipitation and stream flow

use of water that does not entail exporting
water out of the basin or watershed in
which it naturally occurs

use of water within a stream, such as provision
of habitat, fishing, recreation, and scenic
beauty

leaving usable farmland unplanted on a tem-
porary or permanent basis




Point of diversion

Point of return flow

Pueblo rights

Riparian rights

Salvaged water

Surface water

Third-party impacts

Third-party rights
holder

Transferee
Transferor

Wetlands

Wheeling

point at which surface water is diverted
from its natural streambed via pumps or
other means for agricultural or other use

point at which water that has been applied
to a crop but not consumed is returned

to its natural streambed for possibie
downstream use

rights of certain cities that are successors of
Spanish/Mexican pueblos to beneficial use of
water arising from the watersheds in which
the pueblos were located; cannot be used or
sold outside current city limits

water rights based on ownership of land
bordering a stream, pond, lake, or well-defined
underground channel; amount of water that
rights pertain to is seldom quantified; cannot
be used outside its watershed of origin

water of unacceptable quality as a result
of a prior use that is treated to permit its reuse }

water that remains on the earth’s surface in
rivers, streams, lakes, reservoirs, or oceans

direct and indirect economic, social. or
cenvironmental effects of a water transfer to a
party other than the seller or buyer

holder of water rights other than either the
transferor or transferee in a water transfer
transaction

the party to which water is transferred
the party that transfers water to another

areas that permanently or seasonally hosts
standing water; they provide critical habitat
for waterfowl and other wildlife, recharge
groundwater, control flooding, and improve
water quality

using the water supply facilities of one entity
to transport water, the rights to which are held
by another entity, for a fee




Exhibit C

& tnesewn ciry

MAJOR WATER CONVEYANCE FACILITIES
IN CALIFORNIA

LEGEND

e FECERAL AQUEDUCT
. STATE ACGUEDUCT
m LOCAL AQUEDUCT

CLAIA EHOLE
. LakE
2 SHASTA
LAXE
[A comens 3
e s
oo
aro s @by
]
%
® Aechr
i AK
£ oRdviLE
£
- e H
ok
LAKE
FAHOE
o
i)
Carirn Aras SACRAMENTO, - PARDEE
e g RESEAVOIR
MOTH BAY Cln !
AQUEDU! z\e /,f
:
N -
\ L& NEW MELONES
{ 3 -‘._Q MOK EL UMNE RESERVINA
¢/ o SOUEDUCT
3 AERCT
Tosins e %
&l CTSER 2 cu:u NEW DOW N2
. PEDRO RES -
. LaRE
cAgwLEY
S0UTH asy
ADUEDUCT MADERA
CANAL
. wou,mTEA MILERTaM
o e AN LIS W LAkE PINT FLAT
AESERVOIA RESEAYCIR
-
eng o
CALIFORHIA .
AGUEDUCT £
COASTAL
BRANGH e
® aersrne
| LAKE PTAAMIOD
T CACHUMA Lake N,
- CATTANK
, i L

vewTume

MWD

BILL OF a R
c ' i

Arven

s

Satramers
14 Mgy R

o
& L

Ty
Pymeirg Fam

LOS ANGELES
AGUEDUCT

SABELLA
AES

SUVERWODT
LAKE

CGLORADD RIVER
o3 anceLEs @ s0n semmancmo U

AQUEDUCT

—
SERVICE [} e

w e
WATHEWS

AREA

LARE
SKINNEA

SAN QIEGO
ACUEDLCTS

AN WIGENTE
AESERVGIS EgT Suae
Mam AL

San DIEGO A LOWER QT4Y
’f\ ALSERVOIA C

paveR?

L




