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BEFORE THE
STATE WATER RESOURCES CONTROL BOARD
STATE OF CALIFORNIA

) PETITIONER SAN DIEGO COUNTY
In re Petition of Imperid Irrigation Didtrict )  WATERAUTHORITY'’S
and San Diego County Water Authority for ) COMMENTSON DRAFT ORDER
Approvd of Long-Term Transfer of )
Conserved Water )

)

)

)
Petitioner San Diego County Water Authority (SDCWA) submits the following comments on the

State Water Resources Control Board's (SWRCB) draft decision and order in the above-referenced
matter (Draft Order) and requests that these comments be considered by the SWRCB before adopting its
find order in thismatter. The SDCWA a so requests the opportunity to addressthe SWRCB with respect
to the Draft Order at the SWRCB’ s October 16, 2002 Workshop. Counsel for SDCWA will appear for

that purpose.
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l. INTRODUCTION

SDCWA supports the SWRCB’ s Draft Order approving the Amended Joint Petition of Imperid
Irrigation Digtrict (11D) and SDCWA for a Long-Term Transfer of Conserved Water (Petition). The
SWRCB'’s approva provides a basis whereby the [1D can conserve water for transfer while protecting its
water rights againgt loss or diminution. The approva dso helps clear one of the last remaining hurdlesto
Cdifornia’ s compliance with the Interim Surplus Guidelines (1SG) in the short-term and the Cdifornia
Colorado River Water Use Plan (CdiforniaPlan) in thelong-term, thereby assuring the continued delivery
of Colorado River water to Caifornia

While SDCWA is supportive of the Draft Order, we urge the SWRCB to provide additional
flexihility to the state and federd resource trustee agencies charged with implementing SB 482 and the
Cdifornia and federal Endangered Species Acts (CESA and ESA). Weread the Draft Order to express
the view that thetransferring parties should be obliged to mitigate for environmental harmsto the Saton Sea
that are attributable to the Water Conservation and Transfer Project as provided in SB 482. However,
to the extent that the Draft Order can be construed as establishing a separate salinity standard from that
set forth in SB 482, it may unnecessaxily limit or congrain the Water Conservation and Transfer Project
and may even conflict with SB 482. For example, if mitigation or replacement water is provided to the
Salton Seain sufficient quantities to offset any materid impacts on the Saton Searesulting from the Water
Conservation and Transfer Project, to the satisfaction of the Cdifornia Department of Fish and Game
(DFG) in accordance with its authority under SB 482, then that measure should aso be sufficient for the
SWRCB.!

Accordingly, SDCWA respectfully requests that the Draft Order be amended such that the
resource trustee agencies respective gpprovas under SB 482, CESA and the ESA are sufficient for the
SWRCB' s purposes.

1 Of course, in the event that different mitigation approaches require new or additional
environmentd review, the SWRCB has retained jurisdiction pursuant to section 10.14 of the Draft Order
to review those approaches.

SB 313257 v1: 007710.0011 2 SDCWA'’s Comments on Draft Order




HATCH & PARENT, A LAW CORPORATION

21 East Carrillo Street

SantaBarbara, CA 93101

© 00 N o o b~ w N P

N RN DN N N NN DN R B P B R R R R Rp
o N o 00 A W N P O © oo N o o1~ W N R O

. SWRCB APPROVAL REFLECTSTHEIMPORTANCE OF THISHISTORICWATER

CONSERVATION AND TRANSFER PROJECT
As SDCWA detaled in its Closing Brief, the importance of the Water Conservation and Transfer

Project proposed by the Petition cannot be overstated. The proposed project will: (1) help to ensure
Cdifornia s compliance with the ISG and is the linchpin of the Cdifornia Plan, thereby dlowing for the
continuationof Colorado River water deiveriesin excessof California sbasic entitlement whileat thesame
time demondtrating Cdifornia s commitment to reducing its Colorado River water use over the long term;
(2) diminate exigting uncertainties anong Cdifornia s Colorado River water users as to their respective
entitlementsthereby providing for the coordinated administration and efficient use of Colorado River water;
(3) resolve long-standing disputes and competing claims among Colorado River water users on termsthat
are acceptable to al parties, and (4) improve water use efficiency in Cdifornia by providing billions of
dollars to fund farm efficiency improvements in the Imperid Vdley and ensuring a more religble water
supply for San Diego County. These benefits weigh overwhemingly in favor of approva. Moreover,
importantly, the SWRCB’ sgpprova of the Water Conservation and Transfer Project effectuates Sate law

and policy encouraging voluntary water trandfersin generd and thistransfer in particular.
1. THE SWRCB PROPERLY CONCLUDES THAT THE PROPOSED WATER

CONSERVATION AND TRANSFER PROJECT WILL NOT RESULT IN SUB-

STANTIAL INJURY TO ANY LEGAL USER AND WILL NOT UNREASONABLY

AFFECT FISH, WILDLIFE OR OTHER INSTREAM USES OF WATER

Asrecognized by the Find EIR and the Draft Order, the SWRCB'’ s approva of the Petition could
result in some unavoidable impacts on fish, wildlife or other indream uses. For example, the SWRCB's
concerns regarding water quality impacts from incressing concentrations of sdenium in 11D’s drains are

judtified. However, the SWRCB has correctly concluded that any such impacts are not “unreasonable.”

First, both 11D and the SWRCB have taken the necessary measures to mitigate for identified
potentidly significant impacts. In fact, through its Draft Order, the SWRCB has provided for sgnificant

additional mitigation and monitoring above and beyond that already proposed by I1D inthe Find EIR.
Second, in gpproving the Petition, the SWRCB'’ s Draft Order demonstrates that the SWRCB has
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properly exercised its responghbility to balance the interests of Petitioners and the sate with fish, wildlife
and other instream usesthat may beimpacted by the proposed Water Conservation and Transfer Project.
(WROrd. 95-4, Dec. 1638; Draft Order, p. 47.) A potentia injury to fish, wildlife or other instream uses
isnot an“unreasonable’ injury unlessthebaancetipsin favor of thoseenvironmentd interests. Inthiscase,
not only arethe potentid environmenta impacts greetly minimized, and in most casesarefully mitigated for,
but the gate’s strong interest in promoting and facilitating water transfers in generd, and this trandfer in
particular (see, e.g., SB 482), far outweigh the identified potential impacts. As discussed above, this
proposed project, like no other, has the potentia of affecting water supply availability for the entire state.
The benefits that will flow from successful implementation of the proposed Water Conservation and
Trandfer Project arenumerousand of greet importance. Thus, the potentia impactsare not * unreasonabl e’
withinthe meaning of Water Code section 1736 and cannot bethe basisfor SWRCB denid of the Petition.

Ladtly, whilethere are concernsthat the proposed project could foreclose restoration of the Salton
Sea, thetransfer should not be held hostage to ahoped-for, but speculative, restoration project. Proposas
for possible restoration of the Sea change daily, and none is without controversy and its own share of
potentidly significant environmenta impacts. Moreover, asthe SWRCB correctly notesinits Draft Order,
thereisno guaranteethat restoration will ever occur. Substantia evidence supports, and no party disputed,
the fact that the Salton Sea will die of its own accord, irrespective of the SWRCB's gpprova of the
Petition. Thus, Petitioners should be held respons ble for mitigating theimpacts of the Water Conservation
and Transfer project alone, not ensuring the continued existence of the Salton Sea, much lessthe success

of the restoration project.
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V. SB482'S"NOMATERIAL INCREASEINSALINITY” STANDARD PROVIDESTHE

PROTECTIONANDFLEXIBILITY NECESSARY TOACCOMMODATEBOTHTHE

CONSERVATION AND TRANSFER PROJECT AND FUTURE RESTORATION

The Find EIR provides a Habitat Conservation Strategy gpproach to mitigate for the biologica
impacts associated with reduced inflowsto the Salton Searesulting from the proposed Water Conservation
and Transfer Project (SSHCYS). That strategy isset forth in an Habitat Conservation Plan (HCP) prepared
pursuant to CESA and the ESA. Through thisHCP, 11D proposed to commit to certain management and
other actionsto mitigate for any potentia “take’ of threatened or endangered species covered by either the
CESA or ESA. The HCP would dlow for the issuance of an incidenta take permit pursuant to Section
10 of the ESA. Generdly, but with a few exceptions, the proposed SSHCS would require 1D to
discharge water to the Sdton Sea for the purpose of mitigating the impacts of the proposed project on
sdinity on the Seafor aperiod of time projected to gpproximate the basdline life expectancy of thetilapia
fishery —i.e,, maintaining sdinity levels a or below 60 ppt until 2023.

However, having correctly recognized thet if the cost of mitigationistoo high, 11D may be unwilling
to implement the proposed project, thereby resulting in aloss of the benefits of the transfer and potentialy
severe water supply implications for the entire State, the SWRCB Draft Order imposes an dternaive
mitigation measure for the Salton Sea — maintaining basdine sdinity leves, as outlined in the SSHCS, for
15 years. (Draft Order, p. 49, § 10.5.)

Inimposing this mitigation measure for the Salton Sea, the SWRCB is, expresdy, guided by SB
482. (Draft Order, p. 48.) SB 482 reflects an accommodation of both the State's interest in facilitating
this trandfer and thereby dlowing for implementation of the QSA and ultimately ensuring a soft landing
through implementation of the 1SG during theinterim period during which the state stisfiesits commitment
to reduce its water use from the Colorado River to 4.4 mafy, and retoration of the Salton Sea. (See SB
482, ch. 617, 8 1(c), (g).) The Draft Order articulates the SWRCB's intention to implement, through
impogtion of this mitigation measure, amechanism that both mitigates for the proposed project’ s potentia
impacts on the Salton Sea, thereby preserving the feasibility of restoration for a reasonable time, and
ensures that the transfer will go forward.

However, while SDCWA agreesthat the reasoning and jutification behind the required mitigation
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measure is right on point, SDCWA believes that the measure itself does not perfectly capture the
legidature s intent to facilitate this transfer in particular and may even conflict with the specific mitigeation
standard set forth in SB 482. Further, in practicality, the SWRCB’ s mitigation measure, like the SSHCS
st forth in the Find EIR, may be sufficiently restrictive such that the cost of mitigation becomestoo gredt,
thereby defeating the SWRCB's, and the legidature' s, stated intent.

SB 482 contains an express standard for ensuring that impactsresulting fromimplementation of the
Quantification Settlement Agreement (QSA), which includesthe Water Conservation and Transfer Project,
specificdly the take of species designated asfully protected under Sate law, are mitigated in amanner that
is congstent with the state and federd interest in restoration of the Salton Sea.  Specifically, SB 482
authorizes DFG, after consultation with the Department of Water Resources, to permit the take of species
resulting from implementation of the QSA, so long as DFG determines, among other things, “based on the

best available science, that the implementation of the Quantification Settlement Agreement during the first

15 years that the agreement isin effect (1)_will not result in a materid increase in projected sdinity levels
at the Sdlton Sea, and (2) the agreement will not foreclose dternatives for reclamation of the Saton Sea

..." (SB 482, ch. 617, § 2(a), (c) (emphasis added).)

Primarily, the SB 482 standard is preferable over the SWRCB'’ s mitigation measure because it
provides [1D with sufficient flexibility to dlow for minor, i.e., not “ unreasonable,” deviationsfrom basdine
inity projections, thereby potentialy reducing the overdl cogt of mitigation and helping to ensure the
transfer will go forward. In fact, the SB 482 standard is entirely consistent with SWRCB'’ sresponsibility
pursuant to Water Code section 1736 — it expresdy baances Petitioners, southern Cdifornia s and the
entire gate' sinterest in implementation of the Water Consarvation and Transfer Project with the interests
of fish, wildlifeand other instream beneficid usesat the Sea, specifically by ensuring the continued feasibility

of any restoration of the Sea, at least for areasonable period of time.

Second, the SWRCB' s dternative mitigation measure for the Sea unnecessarily binds 11D to the
SSHCS, as described in the Find EIR. The SB 482 sdlinity standard requires a determination by DFG
of no materia increase in projected salinity levels based on the “best available science” Therefore, the
SWRCB and all interested parties can be assured that the sdinity projections used to assess any impacts
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are adequately grounded in the best science available, irrespective of whether that science is entirely
consgtent with the basdine sdinity projections contained in the Find EIR. While SDCWA knows of no
evidence that cdlsinto question the projected sdlinity levels set forth in the Find EIR, SDCWA bdieves
that SB 482 standard is sufficiently protective of fish, wildlife and other instream uses and need not betied
to the Find EIR.

Third, by linking the projected sdinity leve to the SSHCS, that is articulated through an HCP
prepared pursuant to Section 10 of the ESA, the SWRCB assumesthat 11D itsef will be responsible for
implementing the measures required to mitigate for the proposed project’ simpactson the Salton Sea. This
may not be the case. Petitioners recent consultations with the state and federa resource protection
agencies suggest that mitigation of impacts on the Salton Sea pursuant to Section 2080.1 of the Fish and
Game Code (i.e., CESA) and Section 7 of the ESA could be afeasible dternative to the HCP approach.
In order to dlow maximum flexibility, while ensuring no unreasonable injury to fish, wildlife and other
ingream uses, the Sdton Sea mitigation measure adopted by the SWRCB should not foreclose this
possibility.?

Ladtly, while SDCWA recognizesthat the SB 482 standard rel ates specificaly to DFG’ sissuance
of atake authorization pursuant to relevant provisions of the Fish and Game Code, and therefore does not
congrain the SWRCB's authority pursuant to Water Code section 1736, the SWRCB's dternative
standard does cregate an opportunity for conflict between the two mitigation measures required. The
Cdifornia Environmenta Qudity Act Guiddines recognize that when two public agencies gpprove a
project, deference to one agency with respect to one or more of theidentified impacts may be appropriate
under certain circumstances. (14 C.C.R. § 15091(8)(2); KOSTKA & ZISCHKE, PRACTICE UNDER THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT § 17.19 (2002 ed.) (describing messures for avoiding
conflicting mitigation measures between two public agencies with concurrent jurisdiction over a matter).)

In fact, consstent with this approach, the SWRCB routindly requires, as a condition of its approva,

2 Infact, a Section 2080.1 and Section 7 approach may be preferred for dl dementsof the
HCP, not just the SSHCS. If the resource protection agencies permit mitigation for the proposed project
pursuant to these provisions, in lieu of an HCP pursuant to Section 10 of the ESA, such mitigation should
be sufficient for the SWRCB'’ s purposesaswell. Accordingly, SDCWA requeststhat the SWRCB amend
its Draft Order, specificaly Section 10.10 and 10.11, and rel ated discussions throughout the Draft Order,
to dlow sufficient flexibility for this dternative approach.
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acquistion of necessary approvals from asister agency. (See, e.g., Draft Order, 8 10.16 (requiring 11D
to obtain any necessary gpprovas under the Fish and Game Code and federal ESA prior to carrying out
the transfer).)

In sum, SDCWA requests that the SWRCB amend its Draft Order to require 1D to mitigate for
impacts resulting from the SWRCB’ s approva of the Petition by utilizing asdinity sandard for mitigation
of potentidly significant impactsto the Saton Seathat issubstantiadly smilar to that provided in Section 2(a)
and (c) of SB 482, in lieu of the mitigation measure currently included in the Draft Order.

Accordingly, SDCWA respectfully requests amendment of Sections 10.5, 10.6 and 10.7, and
related discussionsthroughout the Draft Order, to reflect the SB 482 standard. For example, Section 10.5
of the Draft Order, which contains the SWRCB'’ s mitigation measure reating to the Salton Sea, might be
redrafted as follows:

Permittee shall obtain the Department of Fish and Game's
determination, pursuant to Fish and Game Code section 2081.7,
based on the best available science, that the implementation of the
Quantification Settlement Agreement, of which thetransfer isa part,
during the first 15 years that the agreement is in effect (1) will not
result in amaterial increase in projected salinity levels at the Salton
Sea, and (2) the agreement will not foreclose alternatives for
reclamation of the Salton Sea as summarized in Section 101(b)(1)(A)
of the Salton Sea Reclamation Act of 1998 (P.L. 105-372).
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V. THE SWRCB'’S DESIGNATION OF THE ORDER IN THIS MATTER AS NON-

PRECEDENTIAL ENSURES THE CONTINUED SUPPORT OF ALL COLORADO

RIVER WATER USERS

In light of the importance of the Water Conservation and Transfer Project to the success of the
QSA, theCdiforniaPlan, thel SG, and thusto al of California, the Metropolitan Water Digtrict of Southern
Cdiforniaand the CoachdlaValey Water Digtrict have agreed to withdraw their protest to the Petition on
the condition that the Order adopted in this matter, and al findings of fact and conclusions of law made
therein, be designated as non-precedential. The SWRCB'’s agreement to this condition ensures the
continued support of al Colorado River water rights holders, thereby facilitating implementation of the
Water Conservation and Transfer Project.®

Moreover, given the non-precedential nature of the Order proposed to be adopted in this matter,
together with the greater importance of this Water Conservation and Transfer Project to al of Cdifornia,
SDCWA withholds further comment on those minor factua and legd findings contained in the Draft Order
with which it disagrees. Thesefindings, when viewed in context of the urgency and greeter importance of
the SWRCB’s gpprova of the Petition are inconsequentid and SDCWA does not wish to burden the
SWRCB or the other partiesto these proceedings with theseissues. Of course, SDCWA retainsthe right
to dispute any and al findings of fact and law madein thefina Order to the extent such Draft Order, when
adopted, is made precedentia or the Order adopted is substantialy different than the Draft Order.

3 Despite the SWRCB'’ s reference to SWRCB Order WQ 2001-05 (see Draft Order, p.
82, n.19), which decison appears to distinguish between the precedentia effect of legd andyses made
withinaSWRCB order, and the ultimate decision or outcome, SDCWA understandsthe SWRCB' s Draft
Order to indicate that both the Order adopted in this matter, and dl findings of fact and conclusions of law
made therein, whether of a policy nature or otherwise, shdl be designated as non-precedentid. To
eliminate any ambiguity in this respect, SDCWA requests that footnote 19 of the Draft Order be deleted
entirdly.
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VI.  CONCLUSION

The SWRCB has concluded that substantia evidence supports a finding that approva of the
Petition will not result in substantia injury to any lega user of water and will not unreasonably affect fish,
wildife or other instream uses. On that basis, Petitioner SDCWA requests that the SWRCB adopt the
Draft Order gpproving the Petition with those modifications described in parts IV and V herein.

DATED: October 11, 2002 Respectfully Submitted,

By__ [origind sSigned]
SCOTT S. SLATER
STEPHANIE OSLER HASTINGS
Attorneysfor Petitioner,
San Diego County Water Authority
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