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P.0. Box 100 ‘ -
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Email Only: commentletters@waterboards.ca.gov

Re:  02/16/10 Board Meeting
-Comments: on Agenda Item 4: Consideration of a Proposed Order to
Revise the Fully Approprlated Stream Status of the Kern River in
Kern and Tulare Counties

Bt CiesEEngl .

Dear Ms. Townsend:

by cettain Jomt Peutlsmers (nameiy Noﬂli Kern Water Stmage E)lstnct and @ity of Shafter

(A31673); Kern County Water Ageney (A31677), Kern. Water ‘Bank’ Authority (A31676); and.

Buena Vista. (A31675)) In addition to the comments and requests presented by the Joint %
Petitioners, Buena Vista raises the following objection to the Drafi Order Amending the '
Declaration of Fuily Appropriated Streams to Remove the Designation of The Kern Rwer as

Fully Appropriated, dated January 19, 2010 (“Proposed Draft Order” or “PDO™).
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 As stated in the Proposed Draft Order, a public evidentiary hearing was held on October
26-27, 2009 (“FAS Hearing”). The sole purpose of the FAS Hearing was “...to determine if
there has been a change in circumstances since the Kern River was included in the Declaration
sufficient to justify the State Water Board revising the Declaration for the purpose of processing
water right applications for the Kem River.” [PDO, p. 2.] The Proposed Draft Order suggests
~ that a change in circumstances has occurred warranting revision of the fully appropriated status
of the Kern River. [PDO, pp. 6-7.] The only change in circumstances cited in support of this
determination is infrequent and intermitient deliveries of Kern River water into the California
Aqueduct via the Kern River/California Aqueduct Intertie (“Intertle”) The Proposed Draft
Order states:

(1)  Exhibit 2-18 shows that Kern River water has been diverted into the Intertie in
nine separate years since 1978 [PDO, p. 4];

(2)  These diversions represent flows that “exceed recognized rights” in the Kern
River [Id }; '
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(3)  Diversion of this water into the Intertie was without “a valid basis of right” [PDO,
p--5]; and

: (4) ThlS water is, by’ déﬁmtlon unappropriated water [/d ].

Buena Vista disputes that the Ketm River water diverted into the Intertie since 1978 exceeds-

- Yedopnized rights in the Kern Rivér. Buena Vista disputes-that Intertie diversions. wege. without:a -
valld basis of right. Wherefore, Buena Vista disputes that Intertie diversions represent
“?unappropnaied” water m any ampunt or at all. :

1. M Do Not Represent Flows Exceeding Recognized Rights

In' 1964 the State Watet Resources Control Board:(“State Water‘Board™) exam,lned the
Kern River for any unappropnated water in “The Matter of Apphcat:ons 9446 9447, 10941
Appropnate from the Kern River and Various Distributaries in Kern Caﬁnty » Evzdenee was
taken with respect to this issue at a public hearing held February 5; 1964, {JE 8].. The e
: uncontm*verted evrdence;:showed that: '

o Studiés by C‘;‘ “E« Grunsky, as reported in. Bulletm J106; Ymgatlon Investlgauons of:the

" Depattment of Agriculture;.and subsequent records of.the U, ‘S. Geological Survey and
others, indicate that the ENTIRE Kérn Kiver runoff has been absorbed within the Kemn
River service area since 1878. :[JE 8, 32/2-11]. '

weipr IR

» ALL Kern river water was absorbed within the service areas of the First Point diverters,
the Second Point diverters, and the Lower River diverters during the 70 year penod of
record prior to the Hearing (i.e., 1894 through1963). [JE 8, 25/4-8].

e 1906 was an extremely high runofl year (1,899,900 AF) yet ALL water was absorbed in
the service areas of the First Point diverters, the Second Point diverters, and the Lower
River diverters, i.e., no water escaped the Kemn River system into the San Joaquin River
and/or flowed to the ocean. [JE 8, 34/5-17].

o 1In 1952 there was a measured flow of 1,501,000 AF at First Point, 707,200 AF at Second -
Point, and 210,200 AF at Highway 46, ALL of which water was used within the
respective service areas of the First Point diverters, Second Point dlverters and Lower
River diverters. {JE 8, 35/20-26}.

In light of this uncontroverted evidence, the Engineering Staff Analysis, dated May 28, 1964,
determined, among other things, that “[t]he entire flow of the Kern River has been beneficially
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used since 1894.”" [JE 7, p. 10]. - Similarly, Decision 1196 concludes:

“A comparison of the quantities of water used in the First Point, Second
Point, and Lower River Service Areas for the period 1894-1963, with the
quantities of water flowing past the first point of measurement, adjusted to
eliminate the effect of Isabella Reservoir, shows that there is no water surplus to

the established uses of the: applicants, protestants, andfp;ﬁe&use;sein these areas.” . .

[JE 21, p.5]).
Itis clear that the “recognized rights” of the First Point diverters, Second Point diverters and
1Lower River diverters extend fo the entire flow of the Kern River. All water flowing in the Kern.
River, including that portion offered from time to time for diversion into the Intertie, falls within
the recognized, pre-1914 water rights of one or more of the First Point diverters, Second Point
diverters, or Lower River diverters. '

2 Intertie Diversions Are Not Without A Valid Basis-of Right

_ ngmncalg,w high ﬂow&ezns&igér,wa;% was stored in Buena Vista Lake (Second Point
service-area) or Tulare Lake (Lower River service area). JE7; p. 6]. This water was storedsin: . -
‘cells created By constructing-levees.. [/d]. “The stored water was.later rediverted fronrthese eells:. . -

for use on irrigated, lands within the service areas. [/d]. No water was: allowed fo esca{““g_é the .

Kern River system. - All water was put tobeneficiakuse.

With the construction of the Intertie in 1975 the Kern River diverters were afforded the
option of diverting some-high flow Kern River water into the California Aqueduct rather than
storing the same in Buena Vista and/or Tulare Lakes. Exercising such option has been, from
time to time, considered a best management practice because it (i) reduces flooding of prime
agricultural farm lands in the Buena Visia and Tulare Lake service areas; (ii) comports with the
policy of this State that “___the water resources of the State be put to beneficial use to the fullest
extent of which they are capable....” {e.g., Cal. Water Code §100}; and (iii) comports with the
policy of this State encouraging voluntary transfers to ensure efficient use of water within the
State [e.g., Cal. Water Code §109()1”.

: “A comparison of Table 2 fannual runoff] and 4 [actual use] clearly indicates that all of the water within

the stream system has been applied 1o beneficial use. This is supported by the fact that no water has flowed out of
Tulare Lake since 1878.7 [JE 7, p. 10].

2 Note that Cal. Water Code §109(b) “...directs the...State Water Resources Controf Board.. 1o encourage
voluntary transfers of water and water rights, including, but not limited to, providing technical assistance to persons
to identify and implement water conservation measures which will make additional water available for transfer.”
The Proposed Draft Order does the opposite, ie., it discourages voluntary transfers by putting vested water rights
in jeopardy as a result thereof. .

s

s s
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Deliveries of high flow Kem River water into the California Aqueduct via the Intertie are
accomplished by agreement between the Kern River diverters and the Department of Water
Resources. These deliveries constitute a transfer of water pursuant to Cal. Water Code §1706
which provides:

The person entitled 1o the use of water by virtue of an appropriation other

. than under the Water Commission Act or this code may change the point of

" -diversion, ﬁl‘ac@of use,, or purpose:of usedT othiers are'not injured by_ such“change

and may extend the ditch, flume, pipe, or aqueduct by which the diversion is
made to places beyond that where the first use was made.

Such diversions’do not constitute an abandonment of water or watet rights. Such diversions 'Elo
not:fall.within the jurisdiction of the State Water Board. Such. dwerswns do not require a periii-
~ issued by the State -Water Board.

Dmersmn& Iinto 'Fhe Ini?m*t;e Are Not Unappropriated Water

Gal. Water CGode §1201 defines. unappropnated water as, follows:

Al water ﬂéivwng;m anty natural channel sexcepting so: far aselt haistbeer or

Sis ﬁemg applied to useful and beneficial purposes upon, or in:so far as it is or may i
~be reasonably" needeg for Museful and; beneﬁmal purposes upon. lands rlpanan S

State and»«subj ect to approprzatlon in accordance with the provisions of this codé.
Diversions of high flow Kern River water info the Intertie by Kern River diverters: from time to
time constitute valid. transfers. of water that is “otherwise appropriated”. Such diversions do not
constitute a “change of circumstances” resulting in the creation of unappropriated water. :

Buena Vista appreciates your consideration of its objection to the Proposed Draft Order
stated above and respectfully requests that the State Water Board amend its Proposed Draft
Order consistent with the views expressed herein.

Respectfuily submitted

McMURTREY, HARTSOCK & WORTH

D

Isaac L. St. Law¥ence _
Attorneys for Buena Vista Water Storage District
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Re: Comment Letter 02! 16! 10 Board Meetmg Item "Order Kern R}ver

_ another comprehensive
« other-mterested-members sthe-issacsin
resolution process to determme 1:t" thls ma‘rter can be otherw1se resolved

L. Summm

The Draft Order is generally unacceptable and requires correction in order to conferm to
the evidentiary record, State Water Board FAS precedent, and Federal and State flood control
law, to ensure the implementation of sound and consistent water pohcy in the State. Specifically,
the Draft Order should be revised in three (3) respects:

First, as acknowledged in the Drafi Order, the evidentiary record failed to prove that the
Fifth District Court of Appeal’s decision in North Kern Water Storage District v. Kern Delta
Water District (2007) (147 Cal.App- 4™ 555 [54 Cal.Rptr. 3d 5871):(“Noith Kern Decision™)
constituted a change in circumstance which created any unappropriated water. The State Water
Board should reject the Draft Order proposal to defer ruling on the petm ons until further

! North Kern Water Storage District and City of Shafter (A31673), Buena Vista Water Storage District (A31775),
Kern Water Bank Authority (A31676), and Kern County Water Agency (A31677.)

10570361
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evidence is presented in the application phase because it will require senior water right holders to
* participate 1 a lengthy application process as protestants incurring significant public expense
notwithstanding the undisputed record that there is no evidence proving that the North Kern.
- Decision creates any unappropriated water. Futthermore, deferral suggests the State Water
- Board may impermissibly retain hundreds of thousands of dollars in application fees which: = ... .
otherwise are required to be refunded. The Draft Order should be revised to direct that the 20
petxtmns and appl" atlons seekmg rews;on of the FAS Declaration based on the North Kern

argedinto the Intertie, -thé; Draft ©rder’s proposalieg
revision of the FAS Declaratlon to allow processing of apphcatmns to appropriate Kern' Rtver
- floodwaters is incorrect in several respeets:

a)’ The State Water Board should reject the new low standard mandating that any fui]y
appropriated stream system be removed from the FAS Declaration if in “some years”
there are flood flows in excess of traditionally held and exercised rights. The -
undisputed record is that no petitioner has ever sought appropriation of floodwaters -
discharged into the Intertie. Significantly, the City of Bakersfield’s (“Bakersfield™)
petition and application do not attempt to claim that any instream environmental,

- public trust or other beneficial use can be accomplished by an appropriation of

. floodwaters discharged into the Intertie. Rather, the record is undisputed that Intertie

. flows occurring in abnormally wet years are extremely erratic and unpredictable.

~ Therefore, instead of modifying the FAS Declaration the State Water Board should

. exercise existing authorities consistent with its prior orders and require the issuance
of temporary permits to address discharges into the Intertie if, and when, someone
ever seeks to appropriate these floodwaters;

1057036.1
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~ b) Even if the State Water Board determines it is necessary to revise the FAS
Declaration (which the Joint Petitioners dispute) in order to allow appropriation of
floodwaters discharged. into the Intertie, this act should be in coordination with DWR
based on. 1ts role in eﬁ'ectmg the ﬂood centrol funct;ons of the Intertle operatlons

¢) The State Water Board should f;}arlfy the Draft Order 10 premsely deﬁne the context -

'§ 115; see San Benito Foods v. Veneman (1996 50 Cal. App.4th 1889 1892-1 893 } “The term
simply means what it says, viz., that the evidenee on one side outweighs, preponderates over, is

more than, the evidence on the other side, not necessarily in number of witnesses or quantity, but
in-its.effect on those to whom it is addressed.” (People 2 Mdler (“Miller ) (1916) 171 Cal. 649,

652.)

None of the five petitions and applications seek appropriation of any Kern River waters
discharged into the Intertie. (See petitions & applications.) The record confirms that no person
has previously sought appropriation of floodwaters discharged into the Intertie. Instead, as
acknowledged in the Draft Order each petition and application is limited to whether the partial
forfeiture of Kern Delta Water District’s pre-1914 water rights caused a change in circumstances
resulting in surplus water. (Draft Order, p. 2.) Importantly, only Bakersfield claimed at the
October 26-27 heanng that the North Kemn Decision was a change in circumstance creating

 surplus water, “an allocable excess.” (North Kern, supra, at p. 583.) The Joint Petitioners -
informed the State Water Board in its January 30, 2009 correspondence as well as at the
evidentiary hearing, that based on a review of the record and engineering analysis completed by
MBK Engineers, Inc., State Water Board decisions, and governing points of appropriative law

1057036.1
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 that the North Kern Decision did not constitute a change in circumstance supporting a revision of
the FAS Declaration.

‘In this proceeding,- Bakersfield was requlred to prove at the October hearmg thaf the , )
. partlal forfeiture in the North Kern. Decision creates surplus water available for appropnatmn [+) SRR
eIsc face dema] of its petition. : _ : o

~ Bakersfield compI'etey failed to produce any evidence on the issue of whether the
. ex1si1ng:pre— 1 914 common law rights-helders on the Kem Rlvcr wﬂl use, in full, the. water .

appmpnatlon (Id Empha51s added) ) Inthe
end, the Draft Order declares that its proposed revision of the FAS Declaration is not based on
the North-Kemn Decision and concludes “even without regard to the North Kern Decision, there

is some unappropnated water in the Kern Rlver ” (Draft Order, p. 6, Emphams added)

Because the Draft Order confirms that the evidentiary record fails to prove that the North
Kern Decision was a change in circumstance which created any unappropriated water the State .
Water Board should immediately deny the petitions and dismiss the applications. Specifically,
the Draft Order should be corrected to include the follomng additional prov131on addressing the
North Kern Decmlon

ORDER -
1T IS HEREBY ORDERED THAT, based on the foregoing findings:

1) The petitions to revise the Declaration of Fully Appropriated Streams, as adopted by the
State Water Board in Orders WR 89-25, WR 91-07 and WR 98-08 (“FAS Declaration™)

1057036.1
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“with regard to the Kern River, based on the Fifth District Court of Appeal;s decision in
North Kern Water Storage District v. Kern Delta Water District (2007) (147 Cal.App. 4"
555154 Cal.Rptr. 3d 5871, are-denied for afailure of proof; . ..~ R

C. Deferral of-a Ruling on The Petitions Umeasonébi'}f‘igiiﬁjééfs Exxstmgw ater Right- P :
. Holders to Protracted And Expensive State Watéf'Board_’P;oceedings L

" no water remains available for appropriation. ...
~ 1196 does determine that no water remains avai
" System.” (WR 89-25, p. 14, Emphasis added). Specifically, in Decision D1196 the State Water~ -
Board found that all Kern River natural flow throughout the year has been diverted for irrigation . -
within the First Point, Second Point and Lower-River areas by ditches and canals since priorto
1894. (JE7,p.6;8,p.41;21,p. 4.) The State Water Board has confirmed listing the Kern

‘River as a fully appropriated siream system on three (3) subsequent occasions. (JE 23-25.)

1t is an unreasonable burden for the State Water Board to subject existing water right
holders to participate in a lengthy application process as protestants thereby incurring significant
public expense notwithstanding the undisputed record that supports immediate denial of the
petitions. The proposed deferral and continuation of State Water Board proceedings will
generate substantial uncertainty throughout the Kern River water rights system adversely
impacting the entive Kern County water community. Additionally, each Joint Petitioner was
required to deposit with the State Water Board an excess of $400,000.00 to address the potential

1057036.1
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processing of applications to appropriate water resulting from the North Kern Decision.? Given
that the Draft Order states that there is no evidence proving that the North Kern Decision creates
any unappropriated water it is improper for the State Water- Board to retam apphcatlon fees and N

e "connnue to process the apphcatzons now pendmg

1 ._Kem Rive;—CaIifomi a Agueduct Intertie :

- ‘ ate'the dlscharge of water mto the Aqueduct at receives the dlscharge of
v rﬂoodwaters provided it can protect the physical integrity of the Aqueductand the operational -
integrity of the State Water Project. The Intertie is operated to implement Federal and State - -
flood control laws and policy. Even if Federal flood contrel law did not preempt the entire field

of Cahfomla water rights law as pertains to facilities such as the Intertie that-are operated
excluswely for floed control purposes, the conditions in a water right permit would have the
obvious poteritial to disturb and conflict with these flood control operatlons further a.fﬁrmmg the
preemptlon of the governing Federal flood contrel laws.

The evidentiary record wholly fails to address and support that the State Water Board has '
established the JHHSdICtIOn to process applications relating to the discharge of floodwaters into
: the Intertie. Furtheimore even assuming the State Water Board can estabhsh jurisdiction, unlessr

? Separate payments were made to the State Water Board for the expense of the October hearing.

* Unlike with Section 8 of the Reclamation Law of 1902, the Federal flood control laws do not include a savings
clause applicable to State water rights law.

1057036.1
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and until someone submits an application to appropriate floodwaters there is nothing for the State
Water Board to process and no ground to revise the FAS Declarauon

B The Draft Order is Contrary 'Th Pu oses of The FAS L kw

\ ‘ ‘beheves there is
'unappropnated water available durmg abnormally wet water years it may seek temporary -
authorization to appropnate the water by filing an Apphcatxon fora Tcmporaly Permit. The
- temporary permit process is exempt from the Declaration.” (WR 94-1, p.'10.) Those physical
-and regulatory circumstances-have not changed since the State Water Board adopted WR 94-1
and no person has previously applied for a temporary permit. Unfortunately, without any
evidentiary basis, the Draft Order inexplicably contradicts its own prior decisions regarding
occasional Kern River floodwatets as well as the State Board’s umform administration of the

FAS Declaration since the FAS law in 1987.

The Draft Order should be revised to nnplement the authorities conferred on the State
“Water Board by the Legislature. Specifically, prior to issuing a temporary permit, the State
Water Board is required to make four findings to ensure the protection of both the environment
and existing water right holders: (1) urgent need, (2) no injury to water. nght holders; (3) no

* Bill Report, State Water Resources Contro! Board (Sept. 4, 1987).

> 1d

1057036.1
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mjury to instream resources; and (4) public interest. (Water Code §1425(b).) The temporary
permit procedures imjury review includes consultation with the Department of Fish and Game.
N (Id §§ 1427 1428. ) o . e I

A cause ten Oraty urgency applications are exempt ﬁ'om the FAS Deciaranon no
" amendment is necessary orproper. The Draft Order should be corrected to conform to prlOI'
‘State Water Board orders and the FAS law, as follows: '

L dxscharged into the lntertre ifi “some years.” (Draft Order ppw 4—6 spec1ﬁcaliy referencmg
- exhibits Bakersfield 2-1, p. 15, 169 & 70; Joint Exhibit (JE)-46, pp. 2-3, 94.and p. 12, 128, and
Reporter’s Transcript, pp. 208-209) Furthermore, the evidence confirms that floodwaters
discharged into the Intertie have certain characteristics that the State Water Board should
- carefully consider prior to adopting its final order. Intertie discharges: (1) oceur out of a
necessity to avoid or minimize flood damage in extreme flood years; (2) are infrequent and

unpredictable principally ocourring in very wet years or other “high flow” conditions; (3) are
. highly variable in volume; and (4) are of relatively short duration, with the exception of 1983 - a
record set’ang flood year.

‘The Draft Ordet mcorrecﬂy concludes that the permxsswe release and discharge of Kern

River floodwaters into the Intertie necessary to avoid or minimize flood damage is
“unappropriated Wa_ter ® (Draft Order, p. 5.) The Draft Order only references excerpts of Mr.

® California Water Code § 1201 defines unappropriated water as: “All water flowing in any .natuml channel,
excepting so far as it has been or is being applied to useful and beneficial purposes upon, or in so as it is or may be
reasonably needed for useful and beneficial purposes upon lands riparian thereto, or otherwise appropriated, is

1057036.1
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Easion’s testimony regarding “undistributed releases”™ but fails to acknowledge that this term is
defined as water “discharged into the Intertie during flood conirol operations.” (JE 46:p. 11,
12561).): Compounding the error; the Drafi Order misstates Mr. Easton’ s testimony regardmg
Intertie discharges cla:mmg he testifi ed that Inteitie discharges wete in “excess of traditionally
-‘held and exercised rights and claims." % Tn fact, Mr: Easton merely” sta’ced ﬁrat when water flows
o mto the Intertie, First Pomt Second Pomt and Lower-River ent:ﬂements have becn saﬂsﬁed 5

_year and contmued into January of the followmg year. . (JE 79; B2-18; RT 209 4. ]0) In1983, a

herebydeclared to be public water of the State and subject to appropnataon n accordance with the provisions of this
code™

7 The Draft Order states that “Mr. Easton testified that water diverted into the Intertie is in excess of traditionally
held and exercised rights and claims of right 1o Kern River water, and that whenever water has been released into the
Intertie in the past, all Kern River water right claims had ajready been satisfied: (R.T. p. 264.)” (Draft Order, p. 5.}

_ $ Mr. Easion actually testified as follows: “Q. When water flows into the interie, all of those First Point, Second
Point, lower river entitlements have been satisfied? A. Yes. 1t's my understanding when water is discharged to the
California Aqueduct, the existing entitlerient holders are not diverting that water.” (RT p. 264: 18-23.)

(JE 79; B2-18: RT 264:16- -23)

Y Decision 1196, the State Water Board confirmed that “water entering Tulare l.ake, the terminus of the River, is
stored in cells created by levies and rediverted for irrigation.” (JE 21, p. 5.) Additionally, Decision 1196 confirmed
that Kern River water is spread for percolation into the groundwater basin for storage and later use, which provides
cyclic storage for extended periods of drought. (JE 7, p. 6; 8, p. 41; 21, p. 4.}

1057036.1
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majority of the discharges occurred during mandatory flood control releases. (JE 79, p. 6.)'
Notably, the 1983 flood set 43 records on the Kern River. (JE 79 pp. 6-7.) The average annual
Kern River natural flow at the First Point of Mcasurement for the 115-year period extending.

year avera e.'.‘ (E42))- Pract:caily’"2 there has been no:

‘Appropriated S’frea,ms fo: AIlow Pmcessmg of Spemﬁed Apphcanons to Appropnate Water ﬁ*om :
the Santa Ana River (“Santa.Ana™), (Order WR 2002-12), Likewise in WR 98-08, the State:
Water Board concluded that “due to the occasional avaﬂabﬂ]ty of unappropnated water in. the_
Mokelming River during the months of March through Juné, the SWRCB also finds that the =
Declaration should not apply to proposed conjunctive use projects which are not dependent upon
unappmpnated water being available in most years but which could utilize unappropriated water
in years when 1’{ is available.” (Jd., p. 10, n. 5)

B In context, there are only three years in the entire history of the Kern River reeords that have ananaual mnoff
volume which exceeds two-million acre-feet: 1916, 1969 and 1983. (JE 44) These three years stand well above the
rest when the annial Kern River natural flow is plotted i ascendmg order of magnitade. (JE 45) Each of' these By
three years exceeds the highest tunoff volume by imore than ohe-half mﬂhon acre-feet. {JE 44.} B

12 The floodwaters dlscharged into the Intertie in 2_006 were caused by extraordinary circumstances initiated by the
United State Army Corps of Engineers when it ordered in April a quick increase in outflow to a rate of 4,500 cubic -
feet per second due 1o a concemn over an apparent increase in seepage in the base of the Isabella Auxiliary Dam.
(B2-6.p.21) '

1057036.1
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Just as the State Water Board conditioned the scope of the FAS modification for the Santa

Ana and Mokelumne rivers, so too it should adopt limiting conditions regarding the Kern River
Because the Draft Orderis overly broad and allows the ““processing of [any]. applications:to. -
. appropriate water from the Kern River,” (Draft Order, p. 7 (“The Division shall ‘process. water
. right applications.”)) the existing Kérn River water right holders will need'to ‘protest all new water”
'-nght apphcatmns, retain expcrts and-counsel, provide evidence: of the scope of their prior exmtmg

pf 177 :

450 “Water Code §1375(d).) E)ﬂstmg water nghts of appropriators may not > inferfered.y ,
curtailed. (State of Californiav: Superior Court (2000) 78 Cal. App.4®'1019; 1026, Bloss ¥ Rahdly
(1940) 16 Cal.2d 70, 75-76.) Any appropriation permit issued by the State Board is subject to
. vested rights and prior existing appropriative rights are to remain unatfected: (United States v.

State Water Resources Control Bd, supra, at 103; Water Code § 1228. 6(a)(1) In the Matter of

Application 5625, ct al., Decision 1379 (1971) [1971 WL 15197, 3 (Cal.St.Wat.Res.Bd.)].) The
California Supreme Court made clear in Meridion, Ltd. v. San Francisco, supra, 13 Cal.2d 424, the
importance of protecting prior rights: '

“It should be the first concern of the . . . .department {now the State Water Board]
in the exercise of its powers under the act to recognize and protect the interests of
those who have prior and paramount rights to the use of the waters of the stream.”
Id., at 450. (Emphasis added Y. -

Most recently in the North Kern Decision, the Court of Appeal stated Wlth regard to the -
Kern River:

«_, . the fundamental first-in-time, first-in-right nature of appropriative rights means that a
newly permitted SWRCB appropriative right will be junior to all existing pre-1914 rights. .
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. Any new permit for such an appropriation, however, will be ‘last in time’ and will neither
reduce nor augment pre-1914 rights of other appropriators.” (North Kern Water Storage
istrict v. Kern Delta Water District, supra 147 Cal. App 4th at pp 583 584 )

epted aska result of ﬂns order in accordance wﬂh apphcable law'

V. The Draft Order Imnroperlv Expands-Environmental IssuesfPubhc Trust Issués

The Draft Order acknowledges that it was - not relevant at the ewdennary heanng o
consider public trust or other public interest environmental issues until after the State Water -
Board makes a determination on whether the Kern River remains a fully appropriated stream
system. {Draft Order, p. 6.) The Draft Order then proposes that the State Water Board will
comply with its obligations to consider environmental and public interest issues “in the context
of processing the water right applications submiited by the Petitioners.” (/d. (Empha515 added).)
However, although the only water supply arguably available for appropriation is floodwater, -

- none of the applications submitted by the Petitioners seek appropriation-of’ floodwiaters: In the
absence of an actual application to appropriate floodwaters discharged into the Tntértie there is no
context for the State Water Board to consider environmental and public interest issues..

13 This order does not affect the separate designations of the North Fork Kern River or the wnamed spring
tributary to Cuddy Creek as fully appropriated. - '
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Furthermore, the State Water Board should recognize that the factual context and legal )

requirements of environmental and public interest issues are significantly distinct as between

claims to appropriate Kern River water resulting from the North Kern Decision' (which was not-
. : proven to exist) and floodwaters di scharged into the Intertie. Importanﬂy, the dlscharge of
s e floodwaters into the Intertie only occurs during abnormally high' flows when the instream -
‘ "~ conditions within the channel are already at the limit of the channel’s safe conveyance capaclty

nghts on the Kem Rlver and other PAS streams.

We respectfully request that the State Water Board not proceed down this path and
" _instead request that the Draft Order be corrected as detailed in this letter. Preliminarily, the State . .
- . Water Board should defer any further action on a final order until the affected State agencies,
parties and interested members of the public have an opportunity to participate in an alternative
dispute resofution process to determine if these fundamental matters of law, policy and water
resources can be otherwise resolved. -
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The Law Offices of Young Somach, Simmons & Dunn

Nzchoias A Iac@bs Attomeys for
Kem County Water Agency L
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The Law Offices of Young ' Sormach, Simmons & Dum
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By ___ i
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Kern County Water Agency

~Seott K. uney, Attorneys for
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KevinM. O'Brien,
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