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Subject: Comment Letter — Lake Tahoe 208 Plan s

The Friends of the West Shore (FOWS) and the Tahea &ierra Club (TASC)
appreciate the opportunity to provide comments on the peapState Water Board
Certification of the Clean Water Act Section 208, Lalkdoe Water Quality
Management Plan (208 Plan) and Notice of State WatendBodse of an

Environmental Impact Statement Prepared by the Taho@Rddtlanning Agency
(TRPA EIS). Members of our organizations commentetieafebruary 13, 2013 hearing
before the Lahontan Region of the Water Quality @digoard related to staff's
proposed Resolution to recommend certification of thermiead 208 Plan to the State
Water Board. Our comments noted the following:

1. The staff report did not sufficiently explain changesittesgy from the 208 Plan
amendments;

2. The amended 208 Plan was presented to the public at'theuB— less than one month
before the entire TRPA RPU package was approved on 12/12/1®aantbt included in
the draft or final EIS;

3. Through an “auto-update” clause, last minute changes @& &Ilan permitted a third
area of roughly 320 acres to be rezoned to the new “RestdRien” district without
additional review under the Clean Water Act, which wolilohafor the construction of
resort hotels, additional ski facilities, etc., on dland in the Basin.

4. Last minute changes to the 208 Plan place a four year ‘sams#té “compromises”
made by the Bi-State Agreement signed in July 2012;

5. The ‘automatic update’ provision added to Chapter 10 of the 208efhainates the
authority of the Water Board and EPA to regulatevdi®s that may impact water quality
in the Basin.

We therefore asked the Lahontan Board members to ddlkgision regarding the
resolution on the 208 Plan, to allow them time to studydétailed impacts of the
changes to the 208 Plan. Board members questioned thestaber presenting the
Resolution, Mr. Bob Larsen, regarding the issues we diadd. Mr. Larsen simply
reiterated that the impacts had been analyzed anduhabncerns had already been
addressed. However, our concerns have not been addreRs8A staff, as well as
Lahontan staff, have not provided adequate answers to ncerts. Rather, we have
been given vague responses, including but not limited to:

» Stating that TRPA’s RPU EIS was sufficient - althoughhaee thoroughly detailed the
technical inadequacy of the EIS document in numerous cometes submitted in
2012 and the responses to those concerns were inadequate;

* That TRPA's EIS did analyze the impacts of the 208 Plaenaiments, yet the 208 Plan
amendments were not even available for public consumptionliitib — monthsifter
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the public comment period on the draft EIS had closed (G#28)weeks after the final
EIS had been released (10/24). No additional environmenieirevas performed
related to the amendments to the 208 Plan;

» Dismissing our concerns related to the third Resortda¢ion District (up to 320 acres)
that can be permitted in the next four years, without additienvironmental review
under the CWA, through simplistic claims that such agatojvould require “additional
review by TRPA;”

0 TRPA stated that the approved RRD areas would have togmddditional
environmental review through the analyses that will ocauAfea Plans,
however, to date the information provided regarding Area &i@ironmental
review indicates minimal additional reviéw.

0 As aresult, the impacts of construction resort hotelseased ski facilities, and
other recreation facilities, on what is currently undevetbaw land, outside of
‘walkable’ community centers, have not been analyzed.

The following summarizes our concerns, which are dgeign greater detail below.
Additionally, Michael Lozeau from Lozeau Drury, LLPssbmitting comments on our
behalf, and we incorporate those herein.

Summary of Concerns

I.  The exclusions from current and future 208 Plan amendmeco¢gses included
in the proposed 208 Plan Amendments violate the fedezahGNater Act
(CWA) for an Outstanding National Resource Water (ONRWapproving
development without regulations which will degrade high tyalaters;

lI.  The proposed amendments to the 208 Plan violate theEgtatd’s authority.

lll.  The environmental review and public process requirementsriendments to
the 208 Plan are not met by TRPA’'s RPU EIS;

IV. The 208 Plan Amendments rely on the TMDL and Lake §l&hediting
Program (LCCP), to meet water quality requirements; keweur concerns
regarding the effectiveness of the TMDL and LCCP havéaen addressed.
Further, the RPU’s baseline conditions do not compdkt thie assumptions
used in the TMDL model.

Please feel free to contact Jennifer Quashnick at jgtabibeg@®bal.nebr Laurel Ames
at laurel@watershednetwork.ofg/ou have any questions.

Sincerely, ~

| s i 7 ~ 7

{ RN ! 7 ek -
VR e

Laurel Ames, Susan Gearhart, Jennifer Quashnick

Conservation Co-Chair, President, Conservation Consultant,

Tahoe Area Sierra Club Friends of the West Shore nésief the West Shore

! See attached spreadsheet created by FOWS & TASCreheuahiedules and planned environmental
review for Area Plans in progress.
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Detailed Comments on 208 Plan Amendments by FOWS & TASC:

The exclusions from current and future 208 Plan amendmermrocesses included
in the proposed 208 Plan Amendments violate the federal CledMater Act
(CWA) for an Outstanding National Resource Water (ONRW) by approving
development which will degrade high quality waters;

Lake Tahoe is a federally-designated ONRW, which mdatsactivities may not
degrade water quality beyond the highest water quality aethim the Lake since
1968 (or 1975 in the case of the federal antidegradation pdlicy a well

established fact that adding more development and paveoniants around the
Basin will result in additional water quality pollutiofihere are no foolproof land use
facilities or designs that can negate these impabts. TRhoe TMDL is aimed at
achieving the mid-lake clarity standard for Lake Tahoe a@agbtimary productivity
standard, which continues to increase exponentially. Adgtects the differences
between nearshore pollutants and impacts, but weirsiiifbcus on mid-lake clarity.

A. Lack of Scientific support for claimed reductions:

Scientists have determined that we must significantly reducéne sediment load
(e.g. particles less than 16 microns, although recentafoon suggests we must
focus on particles less than 5 microns) if we arectoeare the mid-lake clarity
standard.

1) Preventing particles from entering Lake Tahoe:

Removing the larger particles from stormwater runofiosas difficult — there
are filters which can capture the larger particles fitfegs must be maintained),
BMPs can help retain water and give the larger particlesto settle out, and we
can prevent particles from getting into our runoff infirg place by changing
practices associated with road sand, construction, etc.

However, removing théne particlesfrom stormwater is much more difficult.
Many agencies are currently relying on systems whichuse sormwater
“filters” to remove the fine sediment particles, jl@se filters have not yet
proven effective at removing the sediments below 10-20 msértn addition,
scientists have stated the particles with the gremgsict on clarity are typically
5 microns and below — a comment made, in fact, by peewers of the TMDL
technical report, as reflected in our previous commeritsetdVater Board.

After years of research and reviewing the results atitment systems installed in
the Basinthe fact remains that the most effective method for removig the

fine particles is natural infiltration , which requires undeveloped land, coverage
removal and restoration, functioning SEZs, including protgand limiting
incursions into floodplains. However, this fact is veryimeenient for

2 We have submitted numerous comments to the WatedBoat TRPA regarding the “test results” for
these filters, which claim certain ‘percent reductiondine sediments based on the false assumption that
certain linear relationships exist between total sudpersediment removal and fine sediment removal.
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development interests, because it would require dewtasan coverage in the
Basin, let alone it would call for no increases inerage, especially on raw land.
It would be far more convenient for those who desgaicantly more
development to have the option to construct a systeenendoverage can be
added, and water runoff funneled into an engineered fatitig can be installed
where it will not impede desired developments), andicoddained for presumed
reductions in stormwater pollutant loads. The TMDL Lakarit/ Crediting
Program (LCCP) provides such credit, and as noted in gunemws comments
on the LCCP, we remain concerned that credits are ad/daked on modeled
forecasts rather than actual measured water quality redscti

This discrepancy between assumed load reductions and dikeig) load
reductions is magnified by the TRPA RPU, where the gm&gation of the soil
coverage standard was changed in the 2011 Threshold Eval(tagaaompanion
‘baseline’ document to the RPU EIS), resulting in & fygroclamation” that the
overall coverage in the Basin can be increased and yethgav we will still
achieve threshold standards (and the CWA requirementsafatry). The new
RPU also incorporates the TMDL, and LCCP, thereby piingi‘credits’ to local
governments for modeled reductions in fine sedimeéredits are not based on
actual measured reductions in pollutant loading to Lake TahoeEven without
increasing coverage over existing amounts, the sciempdysdoes not support
the ability to reduce the fine sediments coming from iingeicts of existing
development (including roadways) without removing coveragiepaoviding for
more infiltration. Rather, relying on the filters, saeghly the more popular option
by agencies like Caltrans, may provide some reductionge lparticles entering
the Lake, but those filters will let the fine particfeswv right on through,
inevitably reaching Lake Tahoe.

Unfortunately, the new RPU does not correct this problernjnstead, adds to it.
The new RPU adds significantly more development — maidaetial units,
tourist units (through conversion programs), condos, comalareas, etc.,
increasing coverage and VMT in the Basin. The new RBtiatludes the
creation of a new Land Use called “Resort Recreatibat will allow new
development on raw landwo areas totaling roughly 315 acres are already
approved for this new zoning (details below). There isciense available to
support the idea that these new areas can be developeahagiaosv reduce
pollutants entering the Lake. Rather, the developmetiese areas will increase
coverage, reduce land available for infiltration, and draenesidents and
visitors to the Basin, resulting in more VMT (which Miicrease the re-
entrainment of particles from roadways, increase pestio roadway water
runoff, increase nitrogen emissions from tailpipes,) elhe water quality
impacts of this change were not adequately analyzed in BRE2U EIS; in fact,
anything more specific than a “policy-level” review was gfiito review by local
governments in the future.
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2)

Nearshore Conditions:

The nearshore conditions of Lake Tahoe continue toatreatly decline, and the
causes are not the same as those for mid-lake dtzsgyAlthough nutrients and
the algae growth they support contribute to clarity logbe Lake, the impacts to
mid-lake clarity are minor compared to the impactgrad sediments. However,
in the nearshore, researchers have identified algaglyroincluding abundance
and species — as significant problems for nearshoréycl&he TMDL is based
on achieving the mid-lake clarity standard. When conaegarding the
nearshore conditions were raised, Lahontan and TR&fresponded by saying
that the measures in the LCCP to reduce fine sedimériy@xtension improve
nearshore clarity. This is not true because the causatifferent. Unfortunately,
although the RPU has added threshold language regardingaoreacsnditions,
the Plan itself takes the same approach as the TMBla wesult, the RPU EIS
failed to analyze nearshore conditions and pollutantcesuaind impacts.

The exemptions included in the 208 Plan amendments reljanges that were
purportedly analyzed in the TRPA RPU EIS, but also relglanges proposedter
the final EIS was released. On the former, our comsnegfarding the inadequate
technical analysis performed by TRPA'’s EIS were noficefitly addresset! For
those amendments proposed after the final TRPA ElISeleased on 10/24/12, no
additional environmental review was performed and commaigsd by the public
between the release of the draft 208 Plan amendments/dBH, and the final
approved by TRPA on 12/12 were not adequately addressed.

B.

1)

The 13" hour amendments to Chapter 10 of the 208 Plan are substantial,er
based on political decisions, not environmental, and pose saus threats to
water quality in the Lake Tahoe Basin.

Resort Recreation development approved on approximately 320 acres of
undeveloped land:

The 208 Amendments incorporate the TRPA RPU’s apprdiakarezoning of
roughly 320 acres to a new land use called “Resort Recre@®®&). This new
RR use allows for the development of resort hotetsettpansion of ski resorts,
and other development on currently undeveloped land. Appeat&lyn65 acres
are owned by Vail Corporation/Heavenly on the Califosiite of south stateline
(CA/NV), and 250 acres owned by Edgewood Corp. on the Nevaeafi
stateline, and clearly developing both parcels will et impact on the Lake’s
water quality by increasing coverage on raw land, and inage&®MT. This is
clearly a decision based on political reasons, not enriental Section 10.2.A

in the amended 208 Plan incorporates the RPU Code of Ordsancluding the

3 Details provided in TASC & FOWS comments to TRPA (attelchments) regarding the Regional Plan
Update Package and Threshold Evaluation Report (submitted 2@12}/

* We also note that the RPU is supposedly based on teeptonf concentrating development into existing
more ‘urban’ areas and removing coverage elsewherthe/®&R land use approves new development on
raw land outside of these existing “Centers” — in cohflith the state@nvironmentapurpose of the

RPU.
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2)

3)

Bi-State Recommendations, which approved the zoning clange two RR
parcels:

A The WOMP incorporates by reference not only the Regional Plan and Code of
Ordinances, as amended by the 2012 Regional Plan Update process, but also the
July 26, 2012, Bi-5tate Recommendations.

Section 10.2.B then acknowledges this new zoning, andfispdgistates that the
WQMP can not be amended for four years to alter timstef the Bi-State
Recommendations (including the two newly zoned parceisgan the terms be
used to “support or deny” future applications for RR zoning h&szbning for the
two named parcels was already changed by the new RPkefédnence relates to
additional applications for RR zoning over the next fgears. This is notable
because the Bi-State Recommendations narrowed dowrRtkeftgnation to just
two parcels (around 320 acregjithout the amendments to the 208 Plan that
exempt a third RR rezoning of similar size, the RPU woual only allow the RR

designationon those two parcels. However, by adding this statement into the 208

Plan, TRPA found a way to “work around” the ‘limits’ tBeé State
Recommendations placed into the Regional Plan Updatets-that did not
allow for anynew RR zoning beyond the two parcels noted. This ‘workdrato
also removes the authority of the Water Board and gPR&nforce the CWA if
and when TRPA approves another 320 acres of coverage dan@vBecause
developing another 320 acres of undeveloped land will cresgative water
guality impact, this is yet another decision made fottipal, not environmental,
reasons.

B. The WOMP shall not be amended before January 1, 2017, to alter the terms of the
Bi-5State Recommendations incorporated herein, with the understanding that the
terms of the Bi-5tate Recommendations: (1) allow adoption and updating of Area
Flans by local governments as appropriate, and (2) shall not be used to support or
deny applications for “Resort Recreation” designation.

Expiration of Limits of Bi-State Recommendations in four years:

Another result of this amendment is that after fowrgdrather, after January 1,
2017), the limitations that were placed by the Bi-StateoRenendations (plus
this new allowance for a third RR designation on up to&28s) will no longer
apply, and more RR development can be proposed and approved.

Approval of additional 320 acres of RR development in next four years:

As noted above, the 208 Plan amendments allow the regoha third RR
district to be approved by TRPA without environmentaleevunder the 208
Plan:

C Prior to January 1, 2017, and absent a WOMP amendment, the “Resort Recreation”
land use designation shall in addition to including the Heavenly and Edgewood
parcels, allow for no more than one additional area of a comparable size to be
added to that designation. If the subdivision amendment procedures of the WOMP
clo not sunset after January 1, 2017, pursuant to Section G below, at that time the
States will caucus in a manner similar to Section G to further address the “Resort
Recreation” designation.
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Given that the 208 Plan amendments were not provided fautiie until after
release of the final RPU EIS, the public did not haeeaibportunity to raise
comments until 11/15, when the amendments were releBlseckefore, official
responses to comments were not provided, however, TRP#ate the
following during the December GB hearing:

“There were a number of comments explicitly cited iowns in the 208 Plan and some of
those comments were mistaken and misunderstand. Theignaviat concerns an additional
resort recreation is an added level of safeguard in the [2@&Bcause that provision is in a
chapter that dictates when the 208 Plan must be amendked.dafeguard against adding new
resort recreation areas because after one more ptopas#d then have to be amended
every time. There is no proposal for an additional tegareation area in the Plan or the 208
Plan. That is a chapter that defines when the 208 masheérded and would require action
by a local jurisdiction, the Governing Board and then additiaction by the two states and
EPA. In addition, that was a provision that the twyoeed to and that provision is not for
TRPA to deliberate or say what the two states find@pjate as the triggers for amendment
to their 208 Plan. Also, we are not approving it; wer@commending advancing it to the
states and EPA who have all today recommended that s@ olo the terms that it has been
presented.”

The public was never given the chance to respond to #tenstnt. However, we
note that it is reasonable to expect that the re$@stablishing a"3Resort
Recreation district of roughly 320 acres to be approvedwitreview by the
states or EPA is d3Resort Recreation District of roughly 320 acres. Although
there are no applications for this in to TRPA at timet(that we are aware of),
there are several indications that this next ardebeiproposed for Northstar’'s
boundaries in the North end of the Basin. As notedim4é8/13 comments to
Placer County regarding Northstar’s Plans:

“Although Northstar states that the expansion of thelidtar ski resort into
the Lake Tahoe Basin is not included in the expartstbare are numerous
indicators that this is likely to be proposed in the rieture, and the impacts
of this within the Lake Tahoe Basin must also be erathiFor example:

* The revisions to TRPA'’s Regional Land Use map in Nover@b#i revealed a
new “blue” area zoned Recreation, within the Basin’s berded adjacent to the
ski resort;

» The last minute changes to the 208 Water Quality Manager@n{dtiopted by
TRPA on 12/12/12) allowed for a third area zoned “Resortda¢éion,” over the
next four years, without further review under the 208 Plan’s reqnants;

* The proposed upgrades to the CalPECO electrical [traagm] lines within the
Basin that will increase the capacity [to deliver] mposverwithin the Lake
Tahoe Basin; and

* The request by Vail/Trimont to rezone Timber Productiones in all of Placer
County (discussed in TASC’s April 2013 comments).

As CEQA requires all reasonably foreseeable impacte todiuded in the
environmental analysis, the rezone and expansion ohstartinto the Tahoe
Basin must be fully analyzed, along with the cumutatmpacts of other

® http://www.northstarattahoe.com/info/ski/northstasemtain-master-plan-fags.asp
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proposed or approved but not-yet-built projects, including Hoooew
Mountain Resort and Squaw Valley’s proposed ski area expendturther,
as these resorts aim to draw visitors year-round ntbacts from increased
populations and VMT™uring the entire year must be analyzed. The impacts
to the TRPA environmental thresholds must also be ag@y/fEmphasis
added].

4) Additional activities exempted from 208 Plan environmental review:

The amendments allow the new RR designations to bewaggbon
approximately 660 acres in the Basin under the 208vdthout additional
environmental reviewFurther, section 10.2.D, by outlining some amendments
that would not be automatically incorporated into the 288,Rapproves the
automatic update of all of those activities not listetb. In other words, with
these limited exceptions, TRPA’'s RPU can be amendelbte substantial new
growth and the 208 Plan will be “automatically updated” whihse changes,
requiring no additional environmental review and removing titeaaity of the
Water Board and EPA from reviewing changes.

D. Except for amendments concerning subdivisions, which are addressed in Section F
below, prior to January 1, 2017, the WOMP need only e amended if an
amendment to the Regional Plan involves one of the Regional Plan or Code of
Ordinance sections or chapters listed below:

1. EMPs (Goals and Policies WG 3-11, 3-12; Code Chapter 60.4);

2 Land Use Planning and Control (Goals and Policies LU 1 - 4.4 (excluding LU
2.2 (Subdivision) and any reference to or definition of Resort Recreation];
Code Chapters 20 - 22 (excluding any reference to or definition of Resort
Recreation)):

3. Coverage Transfer Limits (Goals and Policies LU 2-11; Code Sections 30.4.2 -
30.4.4):

4. Evaluation Intervals and Targets: Assessment of Effectiveness and Adequacy
(Goals and Policies DP 2.1: Code Section 16.5.2):

5. Development Limits (Goals and Policies, DP 1-4; Code Chapter 50 (excluding
those provisions of Section 50.5.1.C.1 regarding the distribution of the up to
130 residential annual allocation among jurisdictions and Section 50.6.4.E
regarding the distribution of commercial floor area amaong jurisdictions.)

In addition, the wording here is clear, and appears tdicowith statements in
10.1, which states:

“Amendment of the WQMP before January 1, 2017, is autornptto amendment of the
Regional Plan for five topics as noted below, unless theopebjecting to amendment
proves based on substantial evidence to the Stateheéhmtniendment to the Regional
Plan is reasonably expected to lead to the degradatisatef quality. There is no
special amendment provision for subdivisions.”

This appears to suggest that the 208 Plan will be autoniaeaénded for the

topics listed in 10.2.D (1-5) before January 1, 2017. It alsobeaead to suggest
that the five sections listed simply represent whearadments would be needed,
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rather than whether they are automatic or not. Howyelie collection of the
language in Chapter 10 may also leave a reader thinkingntiestdanents will be
automatic for all except those five categories, and sigidns, until January 1,
2017. All amendments to the 208 Plan need to be clear andstardtable for the
public and regulatory agencies, and the language proposetdfusiog and
potentially contradictory.

C. The 208 Plan amendments also set up a system that skirtsndt eliminates,
the public process for 208 Plan amendments.

1) Automatic Updates to 208 Plan:

The amendments set up a system of “automatic updatéds€ 208 Plan, thus
skirting environmental review that would be required by theP28a for the
proposed and future amendments. The updates include sommetioss’

over the next four years, however, as shown belo@ség restrictions can all
be removed on January 1, 2017, setting up a system which JIRRA to
amend the RPU, the 208 Plan to be automatically updateddot ribiat
amendment, and where those objecting to such amendarentsquired to
meet undefined “burdens of proof” for their objections todresalered.

2) Four-year provision on Bi-State Agreement:

The amendments place a four year ‘sunset’ on the jwosi®f the Bi-State
Recommendations, which purportedly include compromises toedtac
amount of development that could have been propb¥etithis concept of
any ‘sunset’ on the Bi-State Agreement recommendati@ssnot heard of
until 11/15, at least not by the public. The introduction bager 10 includes
the following statement:

“As more fully set forth below, until January 1, 2017, the W)Nnits the
circumstances under which the WQMP must be amended tsiocsavhen Regional
Plan changes relate to six specific topics listed belawJ&huary 1, 2017, the above
limitation automatically sunsets for five of those &igics, excluding subdivisions. For
subdivisions, the State will caucus after January 1, 201&tesmine whether the
referenced subdivisions sections will sunset basedagrgss toward attaining improved
water quality in Lake Tahoe, and any other factoesStates deem relevant.”

Section 10.2.E.4 provides for automatic updates to the 208d?lany
amendments made to the TRPA Regional Plan, with naroeptions for
subdivisions (although as noted below, even thesgyagos can easily be
reversed in January 2017):

4, After January 1, 2017, except for amendments concerning subdivisions,
relevant amendments made to TRPA's Regional Plan and/or Code are
automatically made to the WQMP.

® As TASC & FOWS have noted several times, we do neteagith the Bi-State Recommendations as
they do not provide adequate environmental protectioheoBasin.
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3) Subdivision limits can easily be removed in January 2017, allowing virtually
any change to be automatically made:

“Progress toward attaining improved water quality” (Sectiori, excerpt
above) can be interpreted numerous ways, and does stsaeity mean that
progress must be measured or even seen yet. The 208 P&anad@xplain
how this “progress” will be assessed.

It is also unclear what is meant by “any other factibesStates deem
relevant.” This allows the States to make decisiongdbiunknown reasons
regarding development that will impact water quality. &xample, if the
States were to deem “economy” relevant, this would alleam to change the
subdivision-related review requirememghout public and environmental
review Further, through Nevada’s SB 271 and all that has traaspive have
seen one state (NV) exert enormous influence over tieg ¢CA) in order to
obtain the additional development desired by powerfuliddals in NV.
These decisions were not made to benefit the Lakeathér, to relax
regulations to allow more development.

4) The amendments change the burden of proof requirements that apply when a
member of the public objects to one of these ‘automatic updates:’

“Amendment of the WQMP before January 1, 2017, is autornptto amendment of the
Regional Plan for five topics as noted below, unless theopebjecting to amendment
proves based on substantial evidence to the Stateheéhamtniendment to the Regional
Plan is reasonably expected to lead to the degradatisatef quality. There is no
special amendment provision for subdivisions.”

This is a significant legal change that has not beatyaed, and is contrary to
existing state and federal laws, which place the burfipresenting
substantial evidence on the agencies, not the public. Stidnge will

cripple the ability of the public to be able to truly papate and object to
changes made through these ‘automatic updates’ by requidmmutiic to
bear significant costs to object to a decision. Furtherg is no description of
what criteria will be used to assess that an amendimeéhé Regional Plan is
“reasonably expected to lead to the degradation of watity” or what is
defined as “substantial evidence.”

Section 10.2.E.2.b (below) increases the difficultytfa public by requiring
the States to determinmanimouslywhether the person objecting has met the
burden of proof. Plus the states may consider whatevamation they

choose to consider. First, what defines a unanimousndieggtion? It appears
that if a member of the public objects to an amendmethiet@08 Plan, and

the States unanimously state that the burden of preaidiabeen met, then
the objection is simply dismissed and the 208 Plan endled. Again, public
process is thwarted.
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Second, does this mean that if one state represenagtiges that the burden
of proof has been met, but other representatives doheot the amendment is
remanded back to TRPA — the very agency that approveariteadment in
the first place? Again, this essentially eliminatesfanyand balanced
approach to public process!

2. Does a person object to amending the WOMP to be consistent with the
Regional Plan change?

a. If no, then the WQMP is automatically amended;

b. If yes, then the objecting person has the burden of providing
substantial evidence to the States that the Regional Plan change
may reasonably be expected to lead to the degradation of water
quality. The States must determine unanimously whether the
objecting person has met the burden of proof. The States may
consider evidence from any person, including themselves, that they
collectively or individually deem appropriate.

3. Do the States, within 60 days of the objection to the WOMP amendment,
unanimeously determine that the objecting person met the burden?

a. If no, then the WQMP is automatically amended;

b. If yes, then the WQMP is not amended and the decision is remanded
to TRPA for further action;

C. If the States do not agree and cannot resolve the disagreement
within 60 days of the objection to the WQMP amendment, absent
agreement between the States to extend for a reasonable period
the time in which to attempt to reach agreement, the WQMP is not
amended and the proposed WOQMP amendment is remanded to
TRPA for further action. At this point, either State may give notice
that it intends to pursue revocation of the designation of TRPA as its
WOMP planning agency for the Lake Tahoe Basin.

Section 10.2.G (below) identifies a situation whereraféamuary 1, 2017,
when the exemption for the automatic update of subdivistlated
provisions is set to be up for “discussion” by the Statélse States disagree
on their determinatiorihe Statesvill decide whether the objecting State has
met the burden of proof. This certainly baffles public precEsrther, if one
State is objecting, and the other State is not objedtimg, unbiased will the
other State be in evaluating whether the objectinge3tas met the burden of
proof? Again, the amendments appear to establish a magediment to
public participation in the planning process. We also remied\hter Board
of the political threat that pushed for the pro-develogrt in the first
place (the threat made by Nevada’'s SB 271). Under thigtiirRPA and

Page 11 of 17



other agencies made significant compromises which reducememantal
protection forpolitical reasons.

G. After January 1, 2017, the States will caucus to determine whether changes made to
TRPA's Regional Plan and/or Code concerning the subdivision provisions set forth
above are automatically made to the WQMP. The States shall base their
determination to sunset the subdivision amendment procedures of the WQMP on
whether progress is being made toward attaining improved water quality and any
other factors the States deem relevant. The States shall conduct their caucus
process as follows:

1. Does a State object to the sunset of the subdivision amendment procedures
of the WQMP?

a. If no, then the subdivision amendment procedures of the WOMP
automatically sunset;

b. If yes, then the objecting State has the burden of proving to the
other State that progress is not being made toward attaining
improved water quality. The States must agree whether the
objecting State has met the burden of proof. The States may
consider any information they deem relevant.

C. Do the States, within 60 days of the objection to the sunset of the
subdivisions section of the WOMP:

i Agree that the objecting State has not met its
burden? If so, then the subdivision amendment
procedures of the WQMP do automatically sunset;

ii. Agree that the objecting State has met its burden? If
50, then the subdivision amendment procedures of
the WOMP do not sunset;

iii. Cannot agree whether the objecting State has met
its burden? If so, then the subdivision amendment
procedures of the WQMP do not sunset. Either State
may then give notice that it intends to pursue
revocation of the designation of TRPA as its CWA
Section 208 water quality planning agency.

Section 10.2.G.1.b further truncates the public process, erlWaker Board’s
authority, by including the statement thate States may consider any
information they deem relevantThis provision is completely open-ended
and includes no requirement that decisions be based on engintaim
objectives and proper science (or actuallyy science). Who determines what
is “deemed relevant?” What if the other State disagrébefe appear to be

no limits and no requirements that protect the Stateltyato determine
whether the State will even have the authority enfthure to prevent
‘automatic updates’ of the 208 Water Plan by TRPA.
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The Proposed Amendments to the 208 Plan violate the State BoagdAuthority

The 208 Plan Amendments were certified by Nevada on January 9, 20¥3% a
result, Nevada has already given away its own authority to make degyns about
future activities that may violate the CWA (see discussion @&hapter 10 impacts
below). The current question before the Water Board is whter California will
also choose to vote away its own authority in the same manner.

By certifying the 208 Plan amendments in January, Nevadaltessly agreed to
limit its own authority over regulatory decisions regagdwvater quality in the future.
Since the approval of Nevada’'s SB 271 in 2011, we have widdbe resultant
impacts of that political influence, which resultedaiveakening of environmental
protections in the Lake Tahoe Basin in order to appeel#ecal interests. Clearly,
this flies in the face of proper decision-making for enuinental protection.
Therefore, while Nevada has agreed to reduce, and evgrmatdtially eliminate,
its authority to have a say in future development irBgin that may harm water
quality, we are naturally very concerned that in the &jtdecisions to approve more
development will again come out of political pressuré, mot be made with the
CWA requirements in mind.

California has not yet relinquished its own authorityrtake decisions that affect the
Lake’s health. Without these proposed 208 Plan amendpnteetState Board will
still be able to participate in the regulatory process. Tihtise RPU is amended by
TRPA as a result of political pressure from Nevada lemninterests (which again,
we have just witnessed with SB 271 and the hasty adogtit@ new, pro-
development RPU to meet Nevada'’s requirements), tie Bfater Board will still
have a say in the approval of that development. |bgept is proposed in Nevada that
will harm Lake Tahoe, through the 208 Plan, CaliforniathiedEPA will still have
authority to prevent the damage (because water qualig/mteaecognize state lines,
and the ONWR designation applies to the entire lakeyve¥er, if the proposed 208
Water Plan amendments are approved by California, #te Btater Board will have
very little say in RPU amendments, and projectsiwat be approved by either
TRPA or local governments (via Area Plans), through 12/31/20t6ater that,
possibly no say in any changes whatsoever.

Further, the TRPA RPU delegates significant permittingaritty to local
governments through the approval of “Area Plans.” Thesa Rlans may propose
amendments that require a RPU amendment. In other wtbed8rea Plans may
propose additional development, changes to Plan boundariestteer regulations
that may result in additional water quality impacts: &mample, the RPU specifically
requires that RR districts be adopted through Area Pldresefore, the unnamed
third RR district that can be approved in the next f@arg would be proposed as
part of an Area Plan. TRPA would then have to amen&Ehé approve that RR
district. After 1/1/2017, more RR districts can be prodpaad yet that same date is
when the 208 Plan amendments proposeah@®PU amendments are automatically
made to the 208 Plan (with subdivisions being the only noaedible exception). If
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the State Board approves the proposed 208 Amendmentsheo®Btate Board will

not be able to review and decide whether to approve or dengehémat are
proposed by local governments through an Area Plan oatelthnge is approved by
TRPA.

The TRPA is clearly not immune to political pressexerted by pro-development
interests. The new Resort Recreation districts, agoréor the benefit of large
corporations (Edgewood and Vail), are an example ofvilaerability. However, the
information provided with the Notice (Notice) of OpporturibtyComment does not
explain what these changes actually mean, and just asked the Lahontan Board
to delay a decision in February, we now ask the Stased2o take the time to
carefully consider this decision.

The environmental review and public process requirement®r amendments to
the 208 Plan are not met by TRPA's RPU EIS

A. Environmental Review Process not met:

The Notice states that pursuant to CEQA Section 21083.5, déter\Board proposes
to submit TRPA’'s RPU EIS as the CEQA-required environmeatéew for the 208
Plan amendments in lieu of a separate EIR. This pmvisialso subject to
complying with “the requirements of CEQA and CEQA Guidedi (See also CEQA
Guidelines Section 15221).”

Page 2 of the Revised Notice of Opportunity to Comment dta¢esllowing:

“...Lahontan Water Board staff has concluded that the RegRiaalUpdate EIS prepared by
the TRPA complies with the requirements and provis@rGEQA and its Guidelines,
including a robust alternatives analysis, detailed mitigathieasures, greenhouse gas
emission analysis, and assessments of growth-inducinguamdlative impacts.[Emphasis
added].

However, the RPU EIS document falls far short of tingeCEQA requirements for
environmental impact reports. The facts simply do not suppertonclusion that the
RPU EIS can be relied on to meet CEQA guidelines:

1) EIS does not perform a robust Alternatives Analysis:

a. TRPA’'s RPU EIS does not provide a robust alternativadyais — in fact, the
EIS clearly states that impacts are only analyzekeatgeographically broad,
policy-level;"’

b. The EIS does not analyze the on-the-ground impacteqdrtposed areawide

coverage management systém:;

" Repeated throughout Final EIS, Volume 1, and in Introdu€iuapter to EIS.

8 “Any sitespecific impacts of a specific comprehensive coverage managsystem would be addressed
through the environmental review and conformance review of anPasathat would authorize a
comprehensive coverage management system, and through environeweewabf specific projects that
would relocate or place coverage(TRPA RPU FEIS, Vol. 1, p. 3-339)
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c. The EIS does not adequately analyze the impacts of addithhT
generated by the RPU, which affects water quality by isanganitrogen
deposition from tailpipe emissions of NOx, and incnegshe roadway
resuspension and runoff of fine particles. The EIS ads to analyze the
localized and cumulative impacts of VMT generated by iddizl “Centers;®
- Further, the EIS does not analyze the impacts of #snB& frequent,

year-round inversions, which trap pollutants at the sarfacreasing the
amount of atmospheric deposition.

2) Deferred Mitigation Measures lack sufficient detail to meet CEQA

a. The EIS does not include detailed mitigation measurdsrahe EIS states
that due to the policy-level review of the EIS, dethieitigation measures are
not required - rather, a mere promise to do them by TRRI&emed
sufficient;*

3) Inadequate Greenhouse Gas (GHG) Emission analysis:

a. As explained in numerous comments submitted to TRPA thoaighe
RPU process, the GHG emissions analysis is inadequageanalysis
does not include all emissions associated with visitotisarLake Tahoe
Basin.

b. Further, the assumptions related to vehicle trips that weed for the
transportation modeling are not supported by the evidence iRlém.

4) Fails to Adequately Analyze Growth-Inducing Impacts:

a. The RPU EIS did not analyze the future increases in pomulassociated
with visitors to the Basin, nor did the EIS assesgtiential future
population levels that would result from occupancy of pr#sescession-
caused vacant properties, in addition to the new develaipadeed by the
new TRPA RP, as well as the potential increases atsdavith the many
loopholes in the RP (including the approval of developri@ttdoes not
require an allocation).

5) Fails to Evaluate Cumulative Impacts:

a. The RPU EIS did not evaluate the cumulative impatts@RPU’s
growth on the Basin.

b. The RPU EIS also failed to account for the cumulativeacts of growth
around the Basin (e.g. ski resort expansions proposeduissi® of the

Basin’s boundaries), especially the combined impactssafeatial and
visitor VMT.

°"Due to the policy-level environmental analysis, VMT effassociated with individual Town Centers
were not analyzed(TRPA RPU FEIS, Volume 1, p. 3-119)

1 TRPA FEIS, Vol. 1, p. 3-65, Master Response 13: “Progratic Mitigation Measures and Proper
Deferral of Mitigation Details”
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c. The RPU EIS does not evaluate the cumulative impadtseqgiroposed
areawide coverage management system.

We also reiterate that the 208 Plan amendments impteime TRPA RPU,
which is subject to a lawsuit. Therefore, if the laitvetere successful, the
amended 208 Plan would, by necessity, also be changed.

B. Public Process Requirements not met:
Page 2 in the Water Board Notice also states:

“Because the EIS was circulated as broadly as stateelguired and notice met the standards
of section 15087(a), pursuant to section 15225 of the CEQA [Bwgdgethe State Water

Board will use the Regional Plan Update EIS without cetatting the EIS for public

review...”

However, the draft and final EIS did not include the asineents proposed to
Chapter 10 of the 208 Plan. These were not provided to the puribli November
15, 2012, and no additional environmental analysis was perdorfine Water
Board can not rely on TRPA’s RPU EIS as meeting the enniental review
requirements for amendments that weren'’t even incliddee EIS in the first

place!

The 208 Plan Amendments, which implement TRPA’'s RPU, ¢ on the TMDL
and Lake Clarity Crediting Program (LCCP), to meet water quality
requirements; however, our concerns regarding the TMDL and_CCP have not
been adequately addressed;

On September 13, 2010, the TASC and the League to Save adh&e TLTSLT)
submitted extensive comments on the Regional Board’s pedpbMDL and Basin
Plan Amendment. On November 10, 2010, the TASC and LT 3¢d didditional
comments, responding to Lahontan staff's respons®tS8eptember comments and
explaining why many of those responses were inadequate.

On March 18, 2011, the TASC and LTSLT submitted another kettitie State Water
Quality Resources Control Board, again explaining thagéneral, the Regional
Board’s responses and refusal to amend the TMDL proposaltdedequately
address almost all of the League’s and TASC’s concegeding the deep water
transparency standard TMDL and its implementationg bncerns we stated in the
previous letters have not been addressed, therefore arpamnate those comment
letters hereinAdditional concerns regarding the TMDL, LCCP, fine sediment
removal mechanisms (or lack thereof), nutrient impacts, and the faulhee TMDL
to properly address nearshore conditions, are discussed previously lattars

Further, since the adoption of the TMDL and LCCP byWraer Board, the direction
of TRPA’s RPU process shifted to the more pro-developnpea-growth Plan that
was approved on 12/12/12. As detailed in our comments regandipgg for the
proposed Basin Plan Amendments (submitted on 3/13/2013 Wdtex Board), the
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assumptions used in the TMDL analysis do not comporttivéibaseline
assumptions and increased development approved in thégRekage.” As a result,
the TMDL assumptions must be revised to address the chamapge through
adoption of the TRPA RPU.
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