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• •. '.I, ·, ,Re( : Unlawful Di-persiori of Watfr by !)oug and Heidi Cple J'rom, :· ',' 
. · . · .. · Stanshaw Cteek · · . ·, · · · 
' ' l ' ·' ' ' •. ' '"' 

'' · ! ,: : · · ·-. ·, · D~'ar Mr, Si::bmell~r: -
: '·-.: \ .. ' ' . ', ', ' ,:, ,. . ' .. 

·.· '•, ·Tl'lislefter is w~itten ~n the behalf ~fth.E) Klamath Fo~est Alli,~~ce;("KFA!')· ' 
,I ' ' ' ' • - ' ' ,,,.' 

.. . .. , ._ ··. 1egardi!).g ~he unlawful diver.sion.of ~atet froi_n Stanshaw C:r~~k,; ~ tr-ibu\qry,Jothe 
· .. , . _- . ·:· Namath River,' I~FA_seeks toprot~ct the.pubhe trust and environmer:tal reso'-!rces 

1 • . ; , : , •. • , • .•. of Stansha~ c:;~eek and the Klainath ~ver. · T,o t.ha\ _en~,.KFA r:q~~sts:tl:iat ~Hho:1~ 
· . ,'· , ·. :any furt'1er delay the State Water Resources.Contrql .Board's Ow1s10n of- W<;1ter . ' . 

:: . ·. ' .' ':RigH.ls:(';SWRCB''.) iss4e ari ord~r tl;iat atrecJs Dqug and Heidi Cole to):ease a'nd 
, ,.', . , des_ist'their unlawful div;ersion of'water from Stanshaw Creek, ~s[sµch diversi0h'. ',_' , ,. ; 

t · ,,; . ' . .id.v.ersely ).rnpacts public trust re~ouri;:e~; .indttding 1:mtnot limit¢d fo coho sal.rnqn;: . . . . :, a federally l\sted species. ' ,• ' ' ' ' ' . . .. ' " 
', ',-'is'• . ' ' > 

.' ' .... · .· A,jthough tl:te Colesdivert up,t9 3:0:cfs froni_Stanshaw Cr~~_k; theGoles 'do , 

" 

. .. 
\. · .. ,_ 

, .· hot pds~ess an appropriafiv'e-wpter dght io divert this qu~nfity of;\vater. (See;lemir -
·. · ' , ·datf/i:I Septembrr 15,. !~98, fromHa~ry·M. Sch,ueller, t.o Doug\cole, 'Reg .. rdir\g:. · -- , · 

' , : . , Unauthoriiecl Diversion:-- Sfansha~ €,reek iX) Siskiyou.County ("Schu!c!ller LetterV), 
.-" , : · ·· Fqr· your :conv,enience,a copy of your letter is 1)ttache$1 as,-E~hibit A' to this ,Jetter:) 
. ·. To tl}e ixt~nt t\1.at the. Q:iles divert water b.as,ed upon a claim to a Rre-1914: , . . _· · j' . . , '· :. 

,, <\ppropriafivewater right; Califorrtia\yater law lirriits any suc,h WJ!.ter _i;ighMd the ·' 1 •.• 

. . ' . '· amo~t:of vya~er p1.1t to continuous, reasonable anq be~eficial use regardless of,the': ' ' . 
· ·, , ·.· --: original wat,er right (Se~ Water Code, §-1240; Sm(th·v. Hau:~ins (1895) 110 ~al. 122) ·: . · : . , 

·, . . '.". , 1.27.:) ,According to the SWRCB's pivis,ion _of Water Rights, any claiµi the Goles: · . 
. ' :· . -. · ')nay have-to~ pre-1914 appropriati\:e water is limited to the Coles' historic ·' . 

: , · domestic l:I).d irrigation use., Th~ ~yVRCB has·quarltif\ed such.use· to'be ,0.11' cfs: 
· ' : (See Schu'eUer Letter-p. 1 &2). This quqntity is based on the yet:lJ-1:ISUbstaI)tiated' . ,<'. .· ,, ' 

-· as~uinptic;m··thatthe Coles are success;ors'inint~re.st to:Sam St.a~sha.w'.s water.·_ , .,_. 
-rights as 'est_ablishec! in a·M_arch-25, 18671.etter by Mr.,Stanshaw. ·(See copy of.the .. . 
:Ma,rch 25, ,18ti7; StanshawWater Rights Notice attached as.Exhjbit 13.tq'th.is !e~ter.) ., 

' .1 I ' , . , . . ' . , ' :~ • ., ' 

·, : .The Cole,s, h~wever;)lave tailed to provide ~!1yevideh~e;to thif SyVRCB,i_hat 
. , ,theStanshaw Water Right Notice iipplies to their, la!"ld, ,Unles{the'Coles can.' · ' 

'.: . :S_u,list~ntia,te,~h~_-assu0pHoil'th~t Sta'n~}:i'aw WaterRigl:its Nqtic~_~PP/i~S to th~i! ,. - ,· 
.. property, _any d1vf2rsron·of.water by the Coles from Stanshaw Creek,v10lates .. 

' . ,, ,' "-1 ' ' 

' '. 

' . l ! 
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·1·· '-·· ' .... 

,r;(·,.· , ... _,. ··A -· ' :·.i.\, 
.. . . ·. ,.... · .:Mr·. ~arr.y,;M: sciua· · · , ·· ·: .. , 
r ''.,·/ •, '., ' ,.,June14,.2001 • I •, :'; • ' '• • 

'"'I' ,r•.: p''•. 2·" ' "' : ·. .• , . ·. . age . . ; · , 

;:::.:·: .. :·<-:,··::' ~:·,:::· ':,:: .~ ··;., . . . . . ' ' ' : . . . .· . . .., ,'; .:. ,;:_,:'. .•. 
<,: · · , ·, Ca!jfotrii~'..Water•Code:.sec;tic:m·,1200 et seq: It~hcmldbe ndte'd,thatfqtrher ~at~!' ; ,< ... •, ,, . 
. . ;\,;,, . \ ::·diyersfoi;i. clitche~;'an\i plpes;large·rock piles al')g'ab'andoned rnmir\g·~quiprnent·c ' '·• . 

. ,, • .,t • . • • , .indicate ,th_aHarge scale.'ininfng and'0'ater con.sumption f~om $tansh'aw Creek,, · .. · , ,: , < 
, ·; · .. ·:. ;.'. : (· ::_tookpla~e on'the l~n<). now o..yhe\i by the Fisher F.a~ly, not the Coles. :, . , " ; • ·.. · 

·, , · :, •. ',··' 'Fur.thermore, Stan.shaw Creekitself flows through the former and not the'latter. 'If '·,i , >," • ~,,~· ' ' , " ~-- _, ·'I. ,. J . • " ''.', • ; · ',' ·! ·'·r·'• ', ,,,, ' ' ,_ ~;' \ 

' ,:; , :. , · . ,, ·. the'·Cole~ \:ai) prQve·tµat they are ~uc,cessors to:S!ans11~\\':s,w,<j.ter rigl\t~;.*eh,arty ,.,. 
·: •. ·, '• ' . ' '/giy~rsion 6f water in\ixcess, of a,resu\tirig-pfo;.191,4 appr&priativet~ater.rigl\t}if: .· ... ' . . ' 

: · .. i: :, :: -~ ,' :approxl11;affly,O:,n cfs violates}~a~er. Cod~,·S~cti9ri 1200 _el seq. ~ eHp,er evei)t, th~ ... ·. ·' " .. 
··. · , : , , . ' ~Ole$ do not posst;?s,s an apprqpnai,,ve_ wate.r ngl:\t to ~upport th~/1' cv~rept wate,r , , t, ·., .,:,; , , : ; ,, 

0 } • , ,, ·· ' ', • '' diversion practices arn:i _St!Ch practices ~re .contrary to·la\A/ .. ' , . : : .,: :,: ' ·, , / ., . ·, >,, 

.. :,'. ~-;. ', ',·, :·,,/~ .... -• ,,'' .. • ', -''_. ·, _' • :: , .·, ,- · ... ·~ ·· • t "'. ·.'. ·· •. i, "~,, ·r .,_,''_.,'. ... 

, . . . .. ', Ajd);t'e,Cciles do not possess· a' yalid waJer, right for their 'current diversion,of · · . .,. '·>. ·· 
, : . , .·.. . .. i . water; the:C'.o,les filed\m:applicatiorHq appr6pdate°'water se.~kirig t(:, diVert3. ofs, ' .. 

. , , , ·, . from Stan.shaw Creek 'via a flumii'which is l,2cir\che·s d'eep, '24-inches·wid'e, and ' 
•. · . ' ·· · -5,200 fee(to11g then· thro.ugh. a penst6Gkof16-inch diameter; 455 foo.t 1011g steel,, · · ;: . , .. 

~ ; 4 , ' ; • :: , ' pipe fr0m St\')l}Shaw Creek, a .tributaw to, ~he<((lamath River, in SisI?nm C,Ol!nty •, 
. , ''. .. : · ·., · ·: '.·· ·(Applica.Jioh toA.,ppropriate Water No:,29449). )\ccop:lil')g t\ftqe:C:::o)ii's , ', .. , ·,. : / 

•, · ;,':, ., :appl\cati0n,,th~,penstocktitiliz,es 200 fe~t6ff?ll'tq gi:!ntra;te 11,1naxip:1i_\g:rof}3,9 , : , · . > , t 

. i . .'.: .. _;" . :_ .k\l<iw~t~s at 89:percent,e'fficiency at q hyqro~le~.tric plan(above:Jrving c:;~~el<> 'fhe, '' ·. ' ·,· ; ·. : 1 
:: : '', '.:' . ;, . :watE\t is th~n. released into !ryi'.1,g.c;r,e~k qrid tli;eri \nto thE;·:r<l~mP-~.,River. Despjte < : · ·, ,· , .... , , 

;,. -',· ·, " , · tl:).e ·fact that,th:e Coles, haye p.ot oj:,tameda yVat~r r:gl\ts, perffilt fro~ #1,e•SWECB fqr .: , ' , ' 
'\.: ', : . .,, ti'\'e<li~<zfSh)n of ,wat~t; tlfoG:oles cor\tiRu,i:do divert.up tc>:3 cfs from Sfi\nSh~w :.,··· / , · ! , : ... 

"•: . .",,· .. Creek .. , •. ····• · 
' .. ~.:.;.',:,."', ,_,. ... ···, '· ·.····. ,r··~.: .. ;•:".····· 

,;,: : : '. i _:: ',. ' ./· ·,In the f~ll 9£2000, the Ca)ifornia l)epiirtmeµt of;Fish \Ind dame'("DfG;',)',/., ~ \ :, , 
, · • .,. , . '. '·, ;.: ",., obtiiint?d ai; infun~tion agall;lfit the'C.ole~ for:vi9la:t/hgs'ecti1ms 1603._afd ·~937 ofthl',,, , , 

· ·:. ; .,;,, :. .. · ,. Fisl:r and Giune,.tod~, The injunction requjred ,try.atJhe'Coles retn9ye,pottions of ,_ , .. ·., , , 
.' '' . : :\·· .t)le,d'ain'th_at;they:haq,,con~.truct()din:Sta}lShaw: Cr,eek'. :rht! Goles,usedthis illegal' ' ' .. ' . ·, :, , .. ::' 
' .. 't":/ :., 6pstr9cti6n to;pool w:4terin order to a.s.s,.\St ~l\~it diversionfrori)- St~nill:iaw: t;:re,ej<. 'It ; · :·, ,, . 

,. ' · · · . ·: ; .must be nqt~1, ,ho:w~ver, ~h:at the /niun~tion 0b~t;ijned by DFIS applies,oruy to the , 
. · . · . , · .•. ·: .. illeg.al ppsfructidn.in Stansh11,w <:;:re~k anc;l does ·11ot' ad.d!ess t~e )ii;i.lawv4:1',1ivtfrsipn, '.,,:,, :. , \, :, .. 
·· .. : : •. · ·, ofwa,ti;!r . .,-It is KF:A's understil)1ding that:even.t)10ugh the Coles 9r'DFG_rnay.ha\re,, .: '. ,, 
, ,,' · ·.: : .. moqifit?d' tl\e 'diversipri·structurE\ as required 'by'the' iriju:p.!=tton, tJ:ie,Col~s•!=pI\tinue" ' , . · .', "> :· , ; 

, . .. , ...... ; :_ , . , . to, c!itert ;y.at~r m e'~ce~s bf any pre-1914-app'r9p"t.ja'tiv.e water right._' , . , v . , . ':, : 
I• • ·~. ~ '~ ' ' ' '\ ' ' . ' • ' ;,. ' ,, '~ • I 

, , '.· -;, • , "·. ·. ,\ : ,: /ln:~~}1! S~pte~ber',15, 19?8, l~ttl;!t to t~e.Cples(you,stated.th.a:f_:withih.45' ::, <" .. ,: · ... '· . >' , 
. , . , . days of your!etter, the·c;qles mu,st pt0'>:ide infotn\atiori'.fo:the Divisior{o'f Water·· . , , · ·., .. 

~. f'. . ·; . ·. :rughts,subst~nti<j.t,ingtheir,claidis to a:pre-l~h~'ai::pri:fpriativeiwate,r rig]itfor'th¢i(J.":'. ,:: :· :- ·,'.-; .,' 
. ; ' ' . ' . • ' /' • • ' ' '' . ' ; ' • ' ' . " ,' • • ,,, ! . ' ·. ·.' '~ ~ 

' r ' ~ ;', • • , , '. , ~' ; ~ ' 

. • : '"l ' ; • I ' , < • '., , , ", , ,,' _ . • , ' '.,' , ; • , , , ' ' ' ' ~ ' ' , ',• ! :: " .. '., I 

, ',, ,1 • 
1
, 1 •• :· O!J\Nov,ember15,199_9dheS,WRCB,grant~1-theColes',equestfortheregistra:Hon,9fa ·: ,., 

i ': .· small domestic use pursuant to Water Code,section, 1228 et seq. (Certificate No. R'480; ·, : J. · , , 

•,; '.. .: : i\pp~~atfo1: 30?45!3) .. IB~ Coles''si:na!I,do)l'lestis use r~gis_~r~tio,r\ lilrii\S th,e;~9les',diversjoh.t?·lO: •' • ,' · ", . 

,-,, ' .r "V 

,: • • .1, , :_acre)eetper aru:ium ("afa") and does not al)ow hydroelectric generation as a pl)rpose:ofuse. Th~ • · '; ), ·. ':, ) 
• ·. ':', .. ,: .c;ptes' i::1,1rrenfwateniiversion practices far,exceed the,10,a,fa limitation. For instance,.at a. . ' , , ~·~ , , , 

i , ', ,: ',. d.iversioh,rat~ <?f 1.5 cfs,,the Coles'' excee,d.tl\e' 10,afa ,limitatiqn:in jus,f 4: d~ys. Aa<litionally: the · · •· . , .. :. , , 
," ', :"" .• , ·'f ,:, ,Smal!Donj~stic, Use Regist,ratiori requir~s tµat the Coles:. obtam:,mnecessary (edera(,,~t~(e•and'· , ''. \·. .• . "!• 

'. ,'.: . ·, .' , .,· ';, },:al ap,pro~als whit~ the Col~s l)~ve fa1fed to. do, ' , · ' , ,; .' ,:.:·. . ... ,, • , 
' • ,, I ; .,..,., 

',J •' I ' ,·,~ 

. ~- '' '' ' '\ ' ~ 
. \ .' 

•, J ,. 

,.•, ',. . .,,'';\,, 
_......,.,__,._ ~' ·'_ ._, __ .~~-- .: .. ,: 

.,.,;~ 

', 

., ~ . . ' 
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... Mr: Harry M. Schu­
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Page 3 

'· 

current :water. diversion .. If the Coles fai,led to provide the requested info~ma'tion, 
.· · the· matter \\".oulc.fbe refer~ed to the· Division of Water Rights' Complajrit Unit.to 

consid~,r:aprropriate enforcemeht'action. It is our understaI)ding that·although. 
\WO and ohe~half years have passed since xour letter to the _Col~s, th~ C.oles have. 
!lot provided the requested informatiori. Despite the Coles' f\lilure to comply_ with' 
your request, this matter has not.been referred to the Complaints Unit.and the, 
Coles'-.confinue to unlawfully divert water from Stanshaw Creek · 

. .In many instances the unlawful diversion of water may .no,t have a, 1 
" • 

signifi~ant impact to public trust resources and other· legal users of water .while an 
application to appropriate is reviewed <\nd considered by thE, SWRCB. In·such. 

· instances, iUs our understanding that the SWRCB's informal practice is to allow · 
such djver~i;ms to· continue until the application to appropriate has bee!') d~niec\ or 

. · approved. In the present situation, however, the Coles' unlawful diversion has 
significant impacts-to public trust resources and may result in a violation C?f sectij:m 
9 <;if the federal Endanger~d Sp~cies Act,16 U.S.C. § 1538.2 

,, " ' ' 

· Stanshaw'<::reek and the Klamath Riyer contain coho s~lmon,(Gncor/iyn~hus 
kis~tch) which are in the Southern Oregon/Northern California Coasts ESlJ and, · · 
are lis,ted as tµreaten~d under the federal ESA. · See 50 C.F.R .. § 102(a)(4}. In a letter 
dated pctober 5, 2000, from William M. _Heitler, District Ranger to Doug a.J1d Heidi 
Cole; Mrc.Heitler stated that the National Marine Fisheries Service ('fNMFS") and 
DFG·are concerned that: the amount of water being diver.ted from Sta~shaw Creek 

, is adversely affecting coho salrnon. (A copy of.Mr. Hi.etler's October 5, 2000 letter· 
· is attached·to this·letter as Exhibit C.) Stanshaw Creek als6 contains steelhead 
, (Oncorbynchus mykiss). whkh are in the Klamath Mountai!)s Province arid are listed 
· as cancjiqate SP,.ecies under the ESA and a species of concern to DFG. · 

. ' ' 
. . · As. t~e Coles' unauthorized diyer~ion of w!"ter poses a sfgnificarit r)§k tc:i , 
p11blic·tru~t resources in .and along Stanshaw Creek and the Kl<1maj:h Rivet,· · · 
includi!)g but not limited to the impacts to coho·salmon, a federally listed species,, , · 
KFA re~pectfullyrequests,that,the_ SWRC.B folio':" thr.ough ~nits Septemberl!:i,' 
1998; letter and immediately refer this matter to the Complaint Unit. KFAalso 

' . ' ,, 

. . 
The courts have ruled that when a state .affirmatively allows fishing activities to occur. · 

through licimsing9r other measures, and those activities are'likely to result in.entanglement <;>f . 

'2 
1 • 

. ' 
, pro,tected species, the responsible,agency Is in violation of the section 9 take prohibition. (Strahan 
v. Coxe, 127 F.3d 155, 163 (!st.Cir. 1997), cert. denied, 1/9 S.Ct.81, and cert. denied,,J19 S,Ct. ~37, 
(1998).) ,The same ration.ale that caused the court in Strahan to find tHatMassachusett~·violated 
the Eridange'red Species Act by licensing gilinet and lol;>ste, pol fishing likely to result in the 

,, !. ' 

. entanglement df right ,whales· applies to the SWRCB's decision to allow the Coles: to continue 
divei;ting wale! from Stansh~w Creek; even. though the·SWRCB has concluded that Coles \lo no\ 

· posse~s ~n appropriative. water right. In.addition, rec,ent c~se)aw confirms that th~ f,ai(ure of, 
government entities to.prohibit or restrict activities that are likely to take listed specie~ can be a 
violation of section 9 oftl:,e EndangeredSpecies·Act. (Loggerheac! Turtle v. Volusia County, 148· 
F:3d 1231, 1249 (ll'th Cir. 1998), cert. denied, 119 S.Ci. 1488 (1999).) · 

' . . 

----~~-·-------. -~·~ ~•~ -- ' .... --- -----~ 

•,1' 

WR-48

001959



' ' l 
'' . -, 

·,, '_.,-. 
',I,•" 

· .• :·Mr·. Harry·M: Sc~u­

. · June'14, 2001 ., / .. 
\ :. < I,-.( 

. Page4 
' ,.i 

·' 

L· ,, 

' '• . ', ' '• . ' 

···. requests ffiaMhe·SWRCB direct,the i;:;,ol~s.to cease and,desist from a~y further. , 
'' · diversion of water from Stanshaw .Creek·in excess of'an established 'pre-1914' water 

, : 'right.i.m,fil the .SWR<;;:B has)hehppoi:tunity t~ r'eviewarid consi<;iedhe.Cole( . 
' .... ' ':'(\pp!\caticin·Jo Appr,opriate ".Vater and tl}e ,!SfOciated,protests as w~ll a~any· '' ''. ·'-' 

. · , . b!ological;assessment prepare.cl by th'e United S_tates,Forest Service and, a bi(?logkal 
' · . , , opinion prep_ared by NMFS. · · . , 

' J • • 

.. , . . ' .. 
. , , , . ·. . ·. ,Pieas~ 'do !\\it hesitate to ccinfact me if you h.ave any questions regardin:g 

· · '. · ,,,. .,t!J.!s matter. h::ati be reached at (53Q) 758-2377. ' · · .. , 
' ' 

·,,' ~ . 
'' ' 

,; 

, 
•• ,., J V~y yo4rs, · · · 

~~-
Att~rney · ' ... 

'' 

-,~ . 

' ' ' cc: · . Felice Pace. 

' ' 

' • ' t 

' ' ' 
' 

, 
' 

. : ',.:, . 

'' 
,'' 

I , ' 
' 

· Robert. Miller 
Ch~rl~s Rich 
Larr}'. Allen . · 

' : 4 
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