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' APPLICANT: DOUGLAS T. COLE 

ADDRESS: 92520 HIGHWAY 96 
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ittNlMv'iil F1UNG RE: SfllD.00 
' r FILE ORIGINAL & ONE COPY 

TYPE OR PRINT IN BLACK/NJ< • 
(For tJpBnllion ol llllies 18QL~ted. see:~-· 

'• :ioaklllt • Holr10Fiean ~,on ID 
~ Appftlprilll Wll91 in Caiso1:ua·) 

• STAT!: OF CALIFORNIA 

-State Water Resources Control Board 
DIVISION OF WATER RIGHTS 

901 P Street, Sacramento 

-' \. . . 

. v~Q~Nt"\ 
. 0 

(Cnec:i( one 
balonly) 

!989 Ml1.R 2 7. PM 4: 25 
[TI APPLICA110NTOAPPROPRIATEWATER BYPERMfflV OF .. 11 - ;;.-. rl'G\JTS or u . n A I :..I\ r ,! ,l I 

P. o. Box 2000, Sacramento, CA 95810 

. 0 REGISTRATION OF SMALL DOMESTIC USE APPROPR/Af/ON~MENTO 

(Mailng address) 

2. SOURCE 

SOMES BAR 
(Ciryorwn) 

CALIFORNIA 95568 
(Stale) (q,code) 

a The name of the source at the point of diversion is ___ s_T_AN_s_H_A_w_c_RE_E_K_' ----'--------
,,.. { (ff unrained; lfJl18 that ii is an u:1named str~. spri'lg, etc.) 

tributaryto l<LA1"1ATH RIVER, 'I'HENCE ... I:J~_IFIC OCEAN 
b. In a normal year does the stream dry up at any point downstreim f101r1 your project? YES:] NO:..XJ If yes, during 

what months is it usually dry? From to-----------
What altemale sources are available to your project should a portion of your requested direct diversion season be 

.excluded because of a ~ry stream or nonavailability of water? _N_O_N_E _____________ _ 

3. POINTS of DIVERSION and REDIVERSION 

a. The point(s) of diversion will be in the County of __ s_r_s_K_I_Y_o_u ______________ _ 

b 

~e 11 /s/ 11 y..l tn 

Lst all points giving coordinate distances from section corner I 
I Points within or other lie as allowed by Beard regulations i. e. I (40-aae subdivision) •c,alifomia C:OOrdinate Systern 

2500 ft. w, 1500 fts NE Corner~ -SW 114 of HB 

I Section i Township i 
•: 
i Base~d Range " , Mencia~ ,-~~. i : 

I ! ! GE 
I 

33 13N I H I ' r 1/4 

'.+ t::,.c.;-,.,,6.u' rJ i I,~,, ~C\~'E.. ' i i I 
I 

" 1/4 of 1/4 I I ! I 

~ ~~-.:::.. ts:.~\;__ t 
I 

! ! 
: 

! 1/4 of :14 I 
' I 

"::,::c:Ooesapplicant own the land at the point of diversion? YES-, NO~ 
- ,; 'd. If applicant does not own the land at point of diversion, state name and address of owner and what steps have been taken 

to obtain right of access: Applicant has a recorded easerrent, U. s. Forest Service, 
Sorres Bar, cal1.forn1.a 

4. PURPOSE of USE, AMOUNT and SEASON 

<) 

a. In the table below, state the purpose(s) for which water is to be appropriated, the quantities of water for each purpose, -and the dates between which diversions will be made. Use gallons per day if rate is less than 0.025 a.ibic foot per second 
(approximately 16,000 gallons per day). Purpose must only be "Domestic" for registration of small domestic use: 

<) DIRECT DIVERSK>N STORAGE 

MPOSE QUANTITY SEASON Of DIVERSK>N AMOUNT COUECTION SEASON 
OFUSE RATE I AMOUNT 

~":iacr I ~dale (mgatc>n, Domeslie, etc.) (Cube feet per 1 Aae-leet ~nraOate End7da1e 
&eccndor I (kr&-feet (Mo.&Oay) peranr11m . & ay) (Mo. Day) 

gallons oer day) 1 
per year) 

! 

' : i ; . ! i i 
: . 

i 
' i ..---

lJ-.rdroelectric 3. O cfs ,2168 .1 I 1/1 . 12/31 i i 
~ " , n ~~- ! .,'l'l "'I I , ,, I '\"' ,..,., I ( . ....... 

- ; ' 
~ i ! i -· ! i I ! : ,~ TOTAL AMOUNT TOTAL AMOUNT 

b. Total combined ar.iount taken by direct diversion and storage during any one year will be 2~ 

• Not io exceed 4,5:.o gallons per day by dire:r dive1sion or 10 acre-feet pef annum by storage. 

acre-feet. 

WR 1 (12i88) ~ 
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5. JUSTIFICATION OF AMOUNT (For small domestic use registration, complete item b. only) 

a •. IRRIGATION: Maximum area to be irrigated in any ~ne year is_~_.__ __ acres. 

CROP I ACRES I 
METHOD OF IRRIGATION : ACRE.fEET I NORMAL SEASON 

I (Sprinklers. flooding, etc.) PER YEAR ( Beginning da18 I Ending date --
i - I ! i i ' ' .. 

I 1 ' i i I 

l I 
! 

b. DOMESTIC: Number of residences to be served is_ _ __ . ::;eparately owned ? YES. C NO Cl · 
Total number of people to be served is _ _. Estimated daily use per person is ____ .,-------
T otal area of domestic lawns ancf gardens is square feel . (GaDons per day) 

lncidential domestic uses are ---=-=-aa..·· -=-· =-=::....:.....-----.---:--.-
(Dust c:onllOI area. number and kild of domeslir: aninall, aac.) 

C. STOCKWATERING: Kind of stock _____ Maximum number ___ De"scnbe·typaotope,ation;; · 

(Feed lot, daiy, rarcJe, etc.) 

d. RECREATIONAL: Type of recreation: Fishing O Swimming D Boating CJ Other D 

e. MUNICIPAL: (Estimated projected use) 

POPULATION MAXIMUM MONTH ANNUAL USE 
5-year periods un use is completed 

Average daily use I Rate of diversion Average daily use I Acre-foot I Total~feet 
PERIOD POP. per capi1a (gal.) (cfs) (gal. per capita) I (per capita) I 

Present ! I ' ' 
i ' 
I I 

i I I I 

. 'I I I 
I I 

I I ' I 

i j 
" I 

i i '--;';:-,. : 

' 

Month of maximum use during year is _____ . Month of minimum use during year is ____ _ 

f. HEAT CONTROL: Toe total area to be heat protected is _____ net acres. 
Typeofcropprotectedis _____________________ _ 
Rate at which water is applied to use is______ gpm per acre. 
Toe heat protection season will begin about ______ and end about _____ _ 

(Date) (Dale) 

g. FROST PROTECTION: Toe total area to be frost protected is ____ net acres. 
Typeofcropprotectedis _____________________ _ 

Rate at which water is applied to use is _____ gpm per acre. 

Toe frost protection season will begin about and end about ---,,----
(Date) (Dale) 

h. INDUSTRIAL: Typeofindustryis ----------------------­
Basis for determination of amount of water needed is ---------------

L-· 'MINING: The name of the claim is ______________ . Patented O Unpatented 0 
The nature of the mine is . Mineral to be mined is ______ _ 
Type of milling or processing is _______________________ _ 

After use, the water will be discharged into 
(Name of S118am) 

in ·114of 1/4ofSection __ ,T __ ,R __ , __ B.&M. 
(40-acnl subdMsian) 

j. POWER: The total fall to be utilized is 200 . feel The maximum amo_unt of water to be used through the penstock 
" { llfJ ;., ,q4o is 2. 5 . cubic feet per second. The maximum theoretical horsepower capable of being generated by the 

,t \,, "'v , "5 ti. works is 56. 8 . Bectric.31 capacity is 33. 9 kilowatts at • 80 % efficiency. 
v,V- ~, \13 2fJt, (Cubic feat per second X fall• 8.8) . (Hp X 0.746 X ~~)".;•~ ;\ 

rer 13 After use, the water will be discharged into. Irv-=m::..:;g'"'---'Cr=eek='---'--,' :,.,..· _, -'·,:.,..· '""':__, ________ _ 

) 

,• '\·j .. ,. ~ -~ 
~ ·-

I " . '-, . 
~ .. 
y ~-

· · (Name of stream) 

in~ 1/4 of~ 1/4 of Section _4_, T 12N, R 6E, _!!_ B. & M. FERC No. _NOOE_=------­
(40«ra subdivision) 

, k.. FISH AND WILDLIFE PRESERVATION ANOIOR ENHANCEMENT: YES @a NOD If yes, list specific species 
and habitat type that will be preserved or enhanced in item 17 of Environmental Information form WR 1 ·2. 

I. OTHER: Describe use: ____________ . Basis for determination of amount of water needed is 

• • / 
(, 

~ 
. , 

r 

.,_ .. 

/ 

- -·-~ 
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6. PLACE OF USE 

a. Does applicant own the land where the water will be·_ ,,.,i? YES n) NOD Is land in joint ownership? YES n NO r: 
(All joint owners should include their names as applicants and sign the application.) 
If applicant does not own land where the water will be used, give name and address of owner and state what arrangements 
have been made with the owner. 

USE IS WITHIN 
I IF IRRIGATED 

SECT!Qt:L.._ TOWNSHIP RANGE ! BASE& 
(40-aae subd~ison) MERIDIAN Number I Presenti'f --r--

./Dl'"O •= -= of acres i ailtivated (YiN) 

-5'W lfllal SE 114 \_ 33 13N 6E Humboldt v 
SE U4el SW H4 33 13N 6E Humboldt 

. ~ 33 13N 6E fiumboldt i 

NW l/4ol E,W-H4 33 13N 6E fiumboldt 

ffii 1fllal 5W-°!li. 33 13N 6E fiumboldt 
·NE 114 of SE- 1/4 32 13N 6E H:umboldt 

( If area is unsurveyed, state the location as if lines of the public land StJVey were projected, or contact the Division of 
Water Rights. If space does not permit listing all 40-acre tracts, indude on another sheet or state sections, townships 
and ranges, and show detail on map.) 

7. DIVERSION WORKS 

·---:-

.. 

a. Diversion wiH be by gravity by means of __ FL_UMES_,--AND __ P_I_P_E _______________ _ 
(Dam, pipe in unobstructed cl'annel, pipe through dam, siphon. weir, gate, etc.) 

b. Diversion will be by pumping from Pump discharge rate Horsepower ___ _ 
(Sump, offset well, cl'annel reservoir, etc.) (cfs or gpd) · 

c. Conduit Imm diversion point to first lateral or to offstream storage reservoir:. 

CONDUIT ,. MATERIAL , .. CROSS SECTIONAL DIMENSION :
1 (Pipe or (Type of P.ipe or cl'annel lining) 1 (Pipe diameter or ditch depth 

cl'anneQ I (Indicate ,I pipe is buried or not) ! and top and bott:>m width) 

el ! F.arthen l 2 11 ~~ I 
Steel (not buried))l6". in. diameter . I 

LENGTH 
(F99t) 

5,200' 

. 455' 

I TOTAL LIFT OR FAU. ! CAPACITY 
1 Feet ! + or. : (Estimate) 

I 

40' : 10': 3.2 cfs 
' 

200' l' !·3.2 cfs 
.__ ___________________________________ __. ... Pi,{• 

d. Storage reservoirs: (For underground storage, complete Supplement 1 to WR1, available upon request.) 

DAM RESERVOIR 

Name or number of Vertical height ! ' 
1 Freeboard Awoximate i Appn,xima!e ; Maximum 

reservoir. if any !rem downstream Construction I Dam length I Dam hei~ surface area ; capacity : water depth 
me ofslope to material J (It.) J above spil y when full ! (acre-feet) l (It.) 

spillwll'f level (It.) crest(fl.J (acres) 1 

I I ! I 
, I 

' 

i .., I ' 
I 

I I I 
i I I l 

e. Outlet pipe: (For storagereservoirs having a capacity of 10 aae-feet or more.) 
Oiamnrol l..eng1hof FALL HEAD I Estimated storage 
outlet pipe outlet pipe (Vertical distance between entrance . (Vertical distance from spilway ID below outlet pipe 
(nd!es) (feel) and exit of outlet pipe in feet) ou1lel pipe in reservoir in faet) entrance (dead storage) 

I ! 
I 

i I I ! 
! I ! i 

! i ' ' 

f. If water will be stored and the reservoir is not at the point of diversion, the maximum rate of diversion to off stream 
storage will be cfs. Diversion to offstream storage will be made by: CJ Pumping D Gravity 

8. COMPLETION SCHEDULE 

a. Year work will start N)'l' APPLICABLE b. ':'·-· -1r1< will be completed ___________ _ 

c. Year water will be used 10 the full extent intended__ . . _ ·d. II completed, year of first use _______ _ 

WR-5
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9. GENERAL 

a. Name of the post office most used by those living near the proposed point of diversion is SCMES BAR, CALiroRUA 
b. Does any part of the place of use comprise a subdivision on file with the State Department of Real Estate? YES D NO~ 

lfyes,statenameoflhesubdivision ______________________ _ 

If no, is subdivision of these lands contemplated? YES D NO 00 
Is it panned.to Qjivic1Jally metereactl service comection? YES D NO [x] If yes, 'Mien? _______ _ 

. :. ~·c. list 1he namesard attlt essts of diverters of water from the source of supply downstream from the iroposed point of 
· diversion: ------------------------------

d. Is the source used for navigation, including use by plea51.le boats, for a sigrificant part of each year at the point of 
diversion, or does the source Slbstantially contribute to a waterway wtich is used for na\1gation, including use by pleasure 
boats? YES CID NO O If yes, explain: THE SOURCE cnJTR,IBUTES 'IP THE KLAMATH RIVER 

• - . WBICI IS USED BY PLFASURE OOATS. 

10. EXISTING WATER RIGHT 

Do you claim an existing right for the use of all or part of the water sought by this application? YE~ NO D 
If yes, complete table below: 

Vear of 
First Use 

Purpose of use made in recent years Season 
including amoun~ if known of Use 

rrestic, I;r1gation 

Source Location of 
Point of Diversion 

sarre as 
jabove 

11. AUTHORIZED AGENT (Optional) 

With respect to OC all matters concerning this water right application D those matters ~signaled as follows: 

::lfflGW:;-·w. BifHEH6lfM-i (916 ) 444 :- 8920 
(Name of agent) (T elephcne number of agent between 8 a m. and 5 p. m.) 

--,ry-,.7fl-6-,L~Si+tr..,.,,,.ee,.,.._L ,-Smai,...· ...,te=---'121..:+f'QIAQ----'SQQaeranento CaH:fom±a 958-3:4-

- (Mailing address) (City or 1Dwn) (State) (Zip axle) 

. "~.isauUuized.to act on ff!Y behalf as my agent. 

12. SIGNATURE OF APPLICANT 

• • 

I (we) declare under penalty of perjury that the above is true and correct to the best of my (our) knowledge and belief. 
Dated I-larch 17 198 9 , at Sacramento , califomia· 

··(lf 1tere is more ttan one owner of the project 
please indicate their relationship.) 

Miss. Mrs. __________ _;_ ____ _ 
(Signall.n of appic:ant) 

, , AdditionaUnformation needed for preparation of this application may be fouryd in the Instruction Booklet entided "HOW TO 
- (;fll.E'AN;AP?11CA110N:.-TO APPROPRIATE WATER IN CALIFORNIA". If there is insufficient space for answers in this 

form, attach extra sheets. Please cross-reference all remarks to the numbered item of the application to which they may 
refer. Send original application and one copy to the STATE WATER RESOURCES CONTROL BOARD, DIVISION OF 
WATER RIGHTS, P. 0. Box 2000, Sacramento, CA 95810, with $100 minimum filing fee. 

NOTE: 
ff this apfiication is approved for a permit, a minimum permit fee of $100 will be required before the permit is issued. 
There is no additional fee for registration of small domestic use. 

• • 

/ 
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• • • # •• . , . . . ,,. • 

APPLICANT .. 1~~~ •• ~ .1 . ~, .. , .. . 
... ~~:ti:·~: .. ~1-Q',lt,l.g, ' ' '.' " ......... . 
DIVERSION WITHIN .~~ ... 1/4 .. '~~ .. 1/4 OF 

SECTION. ~.1.,T: .'~.~ .. ,R .. ~~ .. 1 ••• t:\ .. BS.M 

STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 
DIVISION OF WATER RIGHTS 

' . '294119 ... . 
APPLICATION ................. . 

PERMIT ..................... . 

' ' I I . 

I 
I 

I 
I 

I 

'· 

( 

.) 
l 

. \ I 
\· 

l 
\· 

! 
i. 
i '-, .. ,·. 

((I 
~.·· 
?O-
t··· 

COUNTY OF . ?~ \~1 ~.q~ .... , ... · ...... . 
fS .. ( \ 

us G s Quad -se~c.. A.ft_. Map Code ~ T LICENSE .... ·.·· .. ·. . . . . . . . . . . . rt\.'· 
• • • • •••••••••• •'. • • • • • • • • • • • • • • ~ l:) 

S I , .. "2.<./ ooo --------..------·..... ~;,R ca e ............ Contour Interval . . . . . . . . . DATE: DRAWN av: I'~ 

. '"~ i ',,: ''''V/,'Jl/1!(/'!I I''",-. •• , .... ,,,,...., ..• ,,,,.,. __ ., •.• ~ 
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~jj..' .CXXlRDJNl).TE 
SYS'l'EM ~ 

ZCNi C&. 

BARK SHANTY OULCH.' DRANOLE . UNITED STATES 
CALIFORNI DEPARTMENT OF THE INTERIOR 

7.5 MINUTE SERIES (T APHIC) QEO' ""ICAL SURVEY 
Nl,4 Dltl.&ANI 1,· QUADHICIL.I ' ~ 

'II UJ'JO' '611 

Approximate point of diversion, 
Approximate course of conveyance, and 
Approximate place of use. 

This information.: is.:based,,on a verbal description from 
the Applicants';a more detailed map will be filed within 
30 days of the date of this Application. 
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STATE OF CAL:FORNIA 
STATE WATER RESOURCES CONTROL BOARD 

.. DIVISION OF- WATER RIGHTS 
901 P SU:eet, 8acrlllllento 

P. ~· Bax 2000, sacramento, CA 95810 

APPLICATION TO APPROPRD'l'E WATER 
ENVIROHIIEHTAL DfPORKATIOH 

COOS IS lPI' A CfW\ IXXDffil'l 

29449 
APPLICATION NO •. -.;........ ____ _ 

(leave blank) 

The following information will aid in the environmental review of your 
application as . required ·by the California Environmental Quality J.::-: 

. (CEQA) • IN. ORDER FOR YOUR APPLICATION TO BE ACCEPTED AS COMPLETE I 

ANSWERS TO THE QUESTIONS LISTEP BELOW MUST BE COMPLETED TO THE BtST or 
YOUR ABILITY. Failure to answer all questions may result - in your 
application being returned to you, causing delays in processing. If yot1 
need more space, attach additional sheets; Additional information may bE 
required from you to amplify further or clarify the information requested 
in this form. · 

PROJECT DESCRIPTION 

1. Provide a brief description of your project, including but not lirnitec 
to type of construction activity, structures existing or to be built, 
area to be graded or excavated.·and project ope~ation. 

,,12.-~ ,.j\~~i->-2.J.icants operate a resort near the Klamath River .in Somes Bar, 
~' ~~tr ( - - - -

1 
- ~"" -• County of Siskiyou. Applicants claim a pre-1914 appropriative right· 

' \ to divert and use the fl;w o.f Stan~haw Creek. Currently, water is 
diverted from Stanshaw creek and conveyed through a flume to the 

· 
1 A,i;>plicants' property. Applicants currently operate a small 

hydroelectric'project foi geheratio~ of electricity needed in the 

,operation of their resort. In addition to using the appropriated 

water for domestic and hydroelectric_generation use, water is_used 

to irrigate approximately 7.0 acres of alfalfa a'nd, through an 

agreement with the Department of Fish and Game, for fish enhancement. 

After reasonable, beneficial use on Applicants' property, water flows 

\ from the property into Irving Creek and thence the Klamath River. 

---·------··>'-----· 

\t."'R 1-2 ( 3 / 8 7 ) 
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GOVERNMENTAL REQUIREMENTS 
I 

Before a final decision can be made on your water right application, we 
must consider the information contained in· an environmental document 
prepared in compliance with the requirements of CEQA. If a~ 
environmental document has been prepared for your project by another 
agency, we must consider it. If. one has . not been prepared,. a 
determination must be made as to who 1s responsible for. the preparation 
of the environmental document for your project. The following questions_,. 
are to aid us in that determinatibn. 

2. contact your cou~ty planning or public works department for the 
following information: 
{a) Assessor's Parcel No.~------------~--~----~------------------~ . . e~ 
{b) county Zoning Designatic:,n ..fffl;;:a::. ResiacRtia~~~ ¢¥'7 
{c) Will the coUfltY have to issue any permits or approvals for .y,o~. ~ 

· project? 0 ' If yaa, check appropriate spaces~. below,:1r.:' 
_____ Grading Permit, Usa Per.mit, Watercourse.· ' 
Obstruction Permit, Change of Zoning, General Plan 
Change, Other: · 

(~) If any permits have been obtained list permit type and permit .. 
number: 

{e) Person contacted Marty Taylor 

Department Planning Department 

Date of contact 3/14/89 

Telephone (916) 842-8200 
3 .. Are any additional state or federal permits required for~.yoµr ..... 

project? (i.e. , Federal Energy Regulatory. Commiss:ion·.~-. ;:U:~ s:~·:.:;d~·orest::: 
service, Bureau of Land Management, Soil Conservatiorri Serv.iCe';'':,.: 
Department · of Water Resources (Division of Dam Safety) , Reclamation' 
Board, Coastal Commission, State Lands Commission,etc.) · 
For each agency from which a permit is required provide the following 
information: 
Permit type None reqµired ----------------------------------------~ 
Persqn contacted 

Date of contact----------~ 

Agency 

Telephone ( 

4. Has your agency, if it is a public agency, or any permitting agency 
prepared any environmental documents for your project? 
If so, you must submit a copy of the latest environmental document , 
with. this applicati~n, including a copy of.. the.~. notice:::r::~.of.:.: 
determination. 
If not, will any environmental documents be prepared by any permitting 
agency, or will you be preparing environmental documents for. your 

project? If so, explain: 

?f2tA: When completed, the final environmental document ( including 
notice of determination) or notice of exemption must be submitted to 
the Board. Processing of your water right application ,,cannot pr.oceed!~,; 
until· such documents are submitted. · · 

s. Will your project, during construction or operation, g·enerate waste or 
wastewater containing such things as sewage, industrial chemicals, 
metals,or agricultural chemicals, or cause erosion, turbidity or 
sedimentation?. ·. No,4 

• ., If so, explain: ·------------------------------
):· ~.. .;~ ~~ ;, . 

If you answered yes or you are . unsure of"' your· answer, contactityour.;-~· ·· 
local Regional water Quality Control ·aoard for the following 
information (See attac:bJllent for address and telephone number): 
Will a waste discharge permit be required for your project? 
Person contacted Date of contact -----------

.What method of ,treatment and disposal will be used? 

• 2 • 
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6. Have ~ny archeological repo~ts been prepared 6n this project, or will 
you be preparing an archeological report to satisfy another public 
agency? No ' ie '. -,k, , -· 

Do you know of any archeolpgical or 'historic sites located within the 

general project area? 

ENVIRONMENTAL SETTING 

7 (a) Describe the current land use of the area at the point of water 
diversion,immediately downstream of the diversion, and at the place 
where the water is to be used. Attach photographs of these areas. 
Date and label photos. ,, _ 
Point of diversion: The point of diversion is on ·land owned 
by the United States Forest Service and is open space. 

Downstream of diversion: 

Place of use: resor~ and aariculture 

'(b) Describe the types of existing vegetation at the point of diversion, 
immediately downstream of the point of di version, and at the place 
where the water is to be used. These vegetation types should be 
shown in the photographs submitted. 
Point of diversion: unknown ----........ ---------------------------

Downstream of diversion: unknown ~-----------------------

,, ·. , , .. ,.Place of Use: unknown 

8. What changes in the project site and surrounding area will occur or 
are likely to occur because of construbtion and operation of your 
pr:oject? Include in your answer such things as approximate -number 
and size/age of trees to be removed or areas of vegetation/brush 
removal; area or extent ,of streambed alteration, trenching, grading, 
excavation, plowing, Qr road, dam or building -construction; etc. 
Consider all aspects of your project, including diversion structure, 

··pipelines ·or ditches, ~ater use,and changes at the place of use. 

3 

WR-5

000472000472



FISH AND WILDLIFE CONCERNS 

contact your regional off ice of the State Department of Fish and Game 
(DFG) to obtain the information requested in questions 9 through'l7 (see 
page 6 for address and telephone number): 

9. Person contacted _o_a_·v_e __ H_o_o~p_a_u~g~.1_1 ____________________ _ 

Date of contact 3/15/89 Telephone ( 916 ) : 225,::.2373 

10. According to the DFG representative, when did or when will a DFG 
representative visit the project site area? _t_lc_t_n_e_e_d_e_d _______ _ 

What is the name of the DFG representative who made or will make the 

inspection of the project site area? --------------------·· 
11. According to the DFG representative, will this project require·· a·· 

Streambed Alteration Agreement? -~N~o:.....-----------------

12. According to the DFG representative, do any resident or migratory 
game or non-game fish species occur .in the affected stream? __ Y __ e __ s __ _ 
If so, what species? Stee_l_h_e_a_a_,_r_-e_s_i_d_e_n_t_t_r_-o_u_t ____________ _ 

l 

Wh t f th d th · th · · :t ?"· Year-round ·~,t· . h a season o e year o ey oc.cur1,-.,J.n! e'.t s. ream.:· ·---------··'"·. 

13. According to the DFG representative, do any plants· or animals which 
are (!)federally identified as candidate, threatened, or endangered; 
(2)state listed as. rare, threatened, or endangered; or (3)listed by 
the.DFG Natural Diversity Data Base, occur in the project area? No 
Will they be impacted in any way by the project? ____N....._ _______ _ 
If so, identify the'species and explain how they will be impacted: 

______________________________________ .;,,,,, ________________________________________ :._, ... 

14. Does the DFG representative expect that your project will have an 
adverse effect on any resident or migratory fish populations, any 
wildlife populations, or any rare or endangered plant or animal 
s;?ecies? Yes If so, explain: If all f lm-1 is diverted fron 

the stream. 

----------------------------------------··. 

15. What measures relating to your project have been proposed by the D F G 
representative to protect fish, wildlife or endangered or rare 
species: Mininurn fish flows. 

________ _;_________________________________,.. 
16. Will you make changes in your project as recommended~by·DFG? 

• • 4 • 

...... ·I 

WR-5

000473000473



. ,,.. : 

If ·not, ~exp1;;4in: 

;=-, 

• • __ , ________________________ _ 

17. If your app1.ication lists wildlife enhancement as a proposed use, 
what specific species or habitat type will be enhanced?· ______ _ 

Steelhe~d 

According to the DFG representative, does your proposed project 
utilize a sound technique for the purpose of wildlife enhancement? 

E 

EXISTING STORAGE OR DIVERSIONS 

If you currently have an interest in any other water projects which store 
or divert water and this application requests additional water from the 
same watershed, answ~r the following additional question for each project: 

18. Does the project" have fish and wildlife protection requirements?_~­
If so, list the p~rmit number and specific protection.requirements fo:!:' 

each ,PrQj,ect: 

.. -------------------------------------

CERTIFICATION 

, "': · :1 ~ileTeby certify that the statements I have furnished above and in the 
< attached exhibits are complete to the best of my ability, and that the 

facts, statements, and information presented are true and correct to the 
best of my knowledge. 

Date March 17, 1989 Signature 

5 
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• STAlE CF CAL.FOONIA • . DEPARTMENT OF FISH AND GAME 

--
, ..... 

6 

* CENTRAL OFFICE 
1416 Ninth Street 
Sacramento. CA 95814 
Information: (916) 445-3531. . . 

• REGIONAL OFFICES 
R!glon /· • Redding 

P. 0. Box 1480 
601 Locust Street (96001) 
Environmental Services: (916} 225-2373 

Region II • Rancho Cordova 
1701 Nimbus Road (95670) 
Environmental Services: (916) 355-7030 

Region Ill • Yountv/1/e 
P. 0. Box 47 (94599) 
Environmental Services: (707) 944-2011 · 

Region IV • Fresno 
1234 E. Shaw A'le. (93710) . 
Environmental Services: (209) 222-3761 

Region V • Long Beach 
245 W. Broadway (90802) 
Environmental Services: (213) 590-51:i2 

... ········-

\7 

••••••••• 

.. 
. 

": .. ' 
~ 

, .. . .. 

( 

ti 
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.... ' ~ . . • 
ATTACHMENT A 

Three residences 
Forty-four recreational vehicle hook-ups 
Eleven housekeeping units 
Fourteen mobile homes 
One lodge 

·' 
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•• 
STATE OF CALIFORNIA 

CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 
STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS 

In the Matter of Water Right Application 29449 

Douglas Cole, Heidi Cole, Norman Cole and Caroline Cole 

. -SURNAME/FILES . 

ORDER CANCELING WATER RIGHT APPLICATION , ~ " . 
----- ~-----·---· 

. SOURCE: . Stanshaw Creek tributary to the Klamath River 

Siskiyou COUNTY: 

WHEREAS: 

1. Douglas Cole, Heidi Cole, Norman Cole and Caroline Cole (Applicants) filed a w?ter right 
applicationwith the State Water Resources Control Board (State Water Board), Division of Water 
Rights (Division),. on March 27., 1989, requesting the right to divert 2,809.8 acre-feet per year from 
Stanshaw Creek. 

2. Application 29449 was noticed on January 28, 2000 arid re-noticed on March 17, 2000. One 
protest was received based on potential impacts to prior rights and five protests were received 
based on potential impacts to fisheries resources in Stanshaw Creek, including Cohp salmon 
(Oncorhynqhus, kisutch). . . , 0 

• H)i~~~,.,_1 .... • '·t( '"~ifrt( 

3.. By letters dated March 30, 2012 and November 2, 2012, the Division requested that the 
_Applicants submit a plan to supply information necessary to document compliance with Water . 
Code section 1275, subdivision (b). The Division allowed 60 days and 30 days, respectively, for 
the Applicants to respond. The letter contained a warning that failure to submit the information 
requested within the time period provided could result in the cancellation of the application under 

, Water Code section 1276. To date, the Division has not received the required information. 

4. The Applicants, after due notice, have faiied to submit information requested pursuant to section 
1275 of the Water Code or to show good cause why additional tim·e should be allowed. (Wat. 
Code,§ 1276.) · 

· 5. Pursuant to Resolution No. 2012-0029, the State Water Board has delegated authority to the 
Deputy Director for Water Rights (Deputy Director) to cancel applications. (Resolution No. 2012-
0029, section 4.5.2.) Resolution No. 2012-0029 authorizes the Deputy Director to redelegate this 
authority, and this authority has been so-redelegated by memoran~uni dated July 6, 2012. 

. ~ . . . 

SURNAME 
DWR340-gmh 

. ., 
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Application 29449 
Page 2 of 2 

e 

THEREFORE, IT IS ORDERED THAT APPLICATION 29449 IS HEREBY CANCELED. 

It is Applicants' responsibility to remove or modify diversion works and impoundments to ensure that water 
subject to this cancellation is not divertep and used. Applicants are hereby put on notice that unauthorized 
diversion and use of water is considered a trespass and subject to enforcement action under Water Code · 
sections 1052 and 1831. ·Pursuant to Water Code section 1052, any diversion of water from the point of 
div~rsion identified in this application may be subject to Administrative Civil Liability of up to $500 per day 
without further notice. The State Water Board also may issue a Cease and Desist Order in response to 
an unaythorized diversion or threatened unauthorized diversion pursuant to Water Code section 1831. 

Before initiating any work in a stream channel, Applicants should consult with the Department of Fish and 
Game and the Regional Water ~uality Control Board to ensure that removal of projecffacilities does not 
adversely affect a fishery or result in unregulated sediment discharge to a waterway. Applicants must also 
consult with the Department of Water Resources, Division of Safety of Dams, if a jurisdictional size dam 
will be removed or breached (dam height 25 feet or more, ·or reservoir volume 50 acre-feet or more). 
These agencies may require a permit or other approval prior to any construction activity. 

Applicant shall document any diversions made under claim of right independent of a permit, license, 
registration or certification issued by the State Water"Board, such as diversions under riparian or pre-1914 
rights. With limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and 
Use be filed for these diversions. Water Code section 5107 (c)(1) provides that the State Water Board may 
impose a civil liability of $1,000, plus $500 per day for each additional day on which the violation continues 
if the p·erson fails to file ·a statement within 30 days after the board has called the violation to the attention of 
that person. These penalties are in addition to any penalties that may be imposed if the diverter does not . 
hold a valid right or diverts in excess of what is authorized under that right. 

'. 

STATE WATER RESOURCES CONTROL BOARD 

ORlGINAL !::>t0NED BY: 

JO\rtQS ll) ·W.SSQ f 
J:{:(. Barbara Evoy, Deputy Director 

Division of Water Rights 

Dated: JAN O 7 20.13 

MMcCarthy.GHernandez 12/06/2012. 
U: \PALDRV\MMcCarthy\A029449 ( Cole )\Cancellation\cancel_ order. docx 
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e e 
STATE OF CALIFORNIA 

CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 
. STATE WATER RESOURCES CONTROL BOARD 

DIVISIO.N OF WATER RIGHTS 

In t~e Matter of.Water Right Application 29449 

O~uglas Cole, Heidi Cole, Norman Cole and Caroline Cole 

ORDER CANCELING WATER RIGHT APPLICATION 

SOURCE: Stanshaw Creek.tributary to the Klamath River 

Siskiyou COUNTY: 

WHEREAS: 

1. 

2. 

3. 

4. 

5. 

C, 

Douglas Cole, Heidi Cole, Norman Cole and Caroline Cole (Applicants) filed a water right 
application with the State Water Resources Control Board (State Water Board), Divisi(;>n of Water 
Rights (Division), on March 27, 1989, requesting the.right to divert 2,809.8 acre-feet per year from 
Stanshaw Creek. , 

Application 29449 was noticed on January 28, 2000 and re-noticed on'March 17, 2000. One 
protest was received based on. potential impacts to prior rights and five protests were received 
based on potential impa~ts to fisheries resources in Stanshaw Creek, including Coho salmon 
(Oncorhynchus kisutch). · ·- ~ ' · 

By letters dated March 30, 2012 and Nov~mber 2, 2012, the Division requested that the 
Applicants submit a plan to supply information necessary to document compliance with Water 
Code.section 1275, subdivision (b). The Division allowed 60 days and 30 days, respectively,· for 
the Applicants to respond. The letter contained a warning that failure to submit the inforr:nation 
requested within the time period provided could result in the cancellation of the application under 
Water Code section 1276. To date, the Division has not received the required information. 

The Applicants, after due notice, have failed to submit information requested pursuant to section 
1275 of the Water Code or to show good cause why additional time should be allowed. (Wat. 
Code,§ 1276.) 

Pursuant to Resolution No. 2012~0029, the State Water Board has deiegated authority to the 
Deputy Director for Water Rights (Deputy Director) to cancel applications. (Resolution No: 2012-
0029, section 4.5.2.) Resolution No. 2012-0029 authorizes the Deputy Director to redelegate this 
authority, and this authority has been so redelegated by memorandum dated July 6, 2012. 

" 
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Application 29449 
Page 2 of 2 

e • 
THEREFORE, IT IS ORDERED THAT APPLICATION 2944915 HEREBY CANCELED. 

It is Applicants' responsibility to remove or modify diversion works and impoundments to ensure that water 
subject to this cancellation is not diverted and used. Applicants are hereby put on notice that unauthorized 
diversion and use of water is considered a trespass and subject to enforcement action under Water Code 
sections 1052 and 1831. Pursuant to Water Code· section 1052, any diversion of water from the point of 
diversion identified in this application may be subject to Administrative Civil Liability of up to $500 per day 
without further notice. The State Water Board also may issue a Cease and Desist Order in response ·to 
an unauthorized diversion or threatened unauthorized diversion pursuant to Water Code section 1831 . 

. Before initiating any work in a stream channel, Applicants should consult with the Department of Fish and 
Game and the Regional Water Quality Control Board to ensure that removal of project facilities does not 
adversely affect a fishery or result in unregulated sediment discharge to a waterway. Applicants must also 
consult with the Department of Water Resources, Division of Safety of Dams, if a jurisdictional size dam 
will be removed or breached (dam .height 25 feet or more, or reservoir volume 50 acre-feet or more). 
These agencies may require a permit or other approval prior to any construction activity. 

Applicant shall document any diversions made under claim of right independent of a permit, license, 
registration or certification issued by the State Water Board.such as diversions under riparian or pre-1914 
rights. With limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and 
Use be filed for these diversions .. Water Code section 5107 ( c )( 1) provides that the State Water Board may 
impose a civil liability of $1,000, plus $500 per day for each additional day on which the violation continues 
if the person fails to file a statement within 30 days after the· board has called the violation to the attention of 
that person. These penalties are in addition to any penalties that may be imposed if the diverter does not 
hold a valid right or diverts in excess of what is authorized under that right. · ' 

STATE WATER RESOURCES CONTROL BOARD 

~V:7~ 
ffearbara Evoy, Dep~ty Director 

Division of Water Rights · 

Dated: JAN O 7 2013 
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U.S. Po TM 

CERTIFIED MAILrM RECEIPT 
(Domestic Mail Only; No Insurance Coverage Provided) 

•1••. . , .... . , .., . . . ,, 

CO>IFIFrCC~~l UJJ ~ [E 
Postage $ JAN O 7 2013 

Certified Fee 

Retum Receipt Fee 
(Endorsement Required) 

Postrnlllk 
Here 

Restricted Delivery Fee 
(Endorsement Required) r()Jrt'l: 29149 

Totel·Postage & Fees $ 

I 
~' 

-,I 

.:r ............. --------------------, 

~ ..:~~~;;~~ ~ ~:·:·N:··--·····----···-~:s:;;~1~~ ~i~~~'t .. Z~ _ .•. 
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Certified Mail Provides: a A mailing receipt (BSJBABl:J) c:ow eunr 'ooee WJO~ Sd 

• A unique Identifier for your mallpiece 
• A record of delivery kept by the Postal Service for two years 
lm11ortant Reminders: 
• Certified Mail may ONLY be combined with First-Class Mall@ or Priority Mail@. 
• Certified Mall ls not available for any class of International mall. 

• NO INSURANCE COVERAGE IS PROVIDED with Certified Mail. For 
.waluables, please consider Insured or Registered Mall. 

• For an additional fee, a Return Receipt may be requested to provide proof of 
delivery. To obtain Return Receipt servlce, pfease complete and attach a Return 
Receipt (PS Form 3811~ to the article and add applicable postage to cover the 

'/ee. Endorse mallpiece 'Return Receipt Requested". To receive a fee waiver for 
a duplicate return receipt, a USPS@ postmark on your Certified Mail receipt Is 
requireJj. , ; , ,, 

• For an additional fee, delivery may be restricted to the addressee or 
addressee's authorized a_rumt. Advise the clerk or mark the mailplece with the 
endorsement "RestrictedDelivery•. 

• If a postmark on the Certified Mall receipt is desired, please present the arti­
cle at the post office for postmarking. If a postmark on the Certified Mall 
receipt is not needed, detach and affix label with postage' and mall. 

IMPORTANT: Save this recelp't anil present it when making an Inquiry. 
Internet access to delivery .Information is not available on mail 
addressed to APOs aJld FPOs. · ' · 

)1 
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CERTIFIED MAILM RECEIPT 
(Domestic Mail Only; No Insurance Coverage Provided) 

,1 .. ,· ... ·'"" ,111.-•.•1•1 tl-- In j, 

(O)ff~C~Al (1J ~ [E I 
Postage $ 
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Certified Fee JAN O 7 2013 
Retum Receipt Fee 

Postmark 
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Certified Mail Provides: 
• A mailing receipt (esieAel:J) c:00<: eunr '008& WJ0.:1 Sd 

• A unique identifier for your mailpiece 
• A record of delivery kept by the Postal Service for two years 
/ml?_ortsnt Reminders: 
• Certified Mail may ONLY be combined with First-Class Mail@or Priority Mail@. 
• Certified Mail Is not available for any class of International mail. 
• NO INSURANCE COVERAGE IS PROVIDED with Certified Mail. For 

~luables, please consider Insured or Registered Mail. 

• For an additional fee, a Return Receipt may be requested to provide proof of 
delivery. To obtain Return Receipt service, prease complete and attach a Return 
Receipt (PS Form 3811). to the article and add applicable postage to cover the 
fl:e. Endorse mailpiece 'Return Receipt Requested". To receive a fee waiver for 
a duplicate return receipt, a USPS@ postmark on your Certified Mail receipt is 
required. . , 

1 
. . · ? -

• For ;;·addiilonal fee; delivery may be restricted .to the addressee or 
addressee's authorized ag_ent Advise the clerk or mark the mailpiece with the 
endorsement "RestrictedDelivery•. 

• If a postmark on the Certified Mail receipt is desired, please present the arti­
cle at the post of!lce for1 postmarking. If a postmark on, the Certified Mail 
receipt Is not;needed/detacti and affiKlabel wltti postage·and mail. 

IMPORTANT: Save this receipfand,'rreserit' it when making an inquiry. 
Internet access to delivery informa 1o·n is not•available on mail 
addressed to APOs,and FPO.s. - .~ ." · · - - • 

"' . .., I) • !. ~ f ~ n ' 4• 
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Water Boards 

State Water Resources Control Board 

JAN O 7 2013 

CERTIFIED MAIL 

Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall, Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

e. . SURNAME/FILES 

EDMUND G. BROWN JR. 
GOVERNOR 

. N'~ MATIHEW RODRIQUEZ 
l~~ SECRETARY FOR 
,...,. ENVIRONMENTAL PROTECTION 

In Reply Refer to: 
MJM:29449 

ORDER CANCELING APPLICATION 29449, STANSHAW-CREEK IN SISKIYOU COUNTY 

The Division of Water Rights is canceling Application 29449, due to failure to submit informatio_n 
requested by the Division. An order canceling the application is enclosed. 

The order can also be viewed at: 

http://www.waterboards.ca.gov/waterrights/waterjssues/programs/enforcementl,compliance/rev 
ocations/ 

If you disagree with the enclosed order, you may file a petition for reconsideration with the State 
Water Resources Control Board (State Water Board) to set aside the cancellation and reinstate 
the application in accordance with California Cod~ of Regulations, title 23, sections 768 and . 

. 769. Section 768 requires that the petition. be submitted within 30 days of the date of the order, 
and be based on one or more of the causes listed in that section. The petition must contain the 
information required by_secti(?n.769. 

It is your responsibility to remove or modify diversion works or impoundments to ensure that 
water subject to this cancellation is _not diverted and used. · Unauthorized diversion and use of 

' water is considered a trespass and subject to enforcement action under Water Code sections 
1052 and 1831. Pursuant to Water Code section 1052, any diversion of water from the ·point of 
diversion identified in this application may be subject to Adminis_trative Civil Liability of up to 
$500 per day without further notice. The State Water Board also may issue a Cease and Desist 
Order in response to an unauthorized diversion or threatened unauthorized diversion pursuant 
to Water Code section 1831. 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I Street, Sacramento, CA 95814 

SURNAME I RECYCLED PAPER 

\lt,\l6 ' . 

DWR340-gmh 
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Marble Mou.ntain Ranch e 
, clo Ms. Barbara Brenner · 

- 2 - • JAN O 7 2013 

Before initiating any work in a stream channel, you should consult with the Department of Fish 
and Game and the Regional Water Quality Control Board to ensure that removal of project 
facilities does not adversely affect a fishery or result in unregulated sediment discharge·to a 
waterway. You must also consult the Department of Water Resources, Division of Safety of 
Dams if a juri~dictional size dam will be ren:,oved or breached (dam height 25 feet or more, or 
reservoir volume 50 acre-feet or more). These agencies may require a permit or other approval 
prior to any construction activity. 

Some diverters claim rights to divert independent of a permit, license, registration or certification 
issued by the State Water Board, such as diversions under riparian or pre-1914 rights. With 
limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and 
Use be filed for these .diversions. Water Code section 5107 (c)(1) provides that the State Water 
Board may impose a civil liability of $1,000, plus $500 per day for each additional day on which 
the violation continues if the person fails to file a statement within 30 days after the board has 
called the violation to the attention of that person. These penalties are in addition to any 
penalties that may be imposed if the diverter does not hold a valid right or diverts in excess of 
what is authorized under that right. This letter serves as your notice of the statement 
requirement and potential penalty. 

lf_you require further assistance, please contact Matt McCarthy at (916) 341-5310 or 
mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should be addressed as 
follows: State Water Resourc~s Control Board, Division of Water Rights, Attn: Matt McCarthy, 
P.O. Box 2000, Sacramento, CA, 958.12-2000. · 

Sincerely, 

· ORIGINAL SIGNED BY: 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

Enclosure · 

cc (certified w/enclosure): Douglas Cole, et al. 
92520 Highway 96 
Somes Bar, CA 95568 

cc (w/o enclosure): T. James Fisher, et al. 
100 Tomorrow Rd 
Somes Bar, CA 95568 

I ,. " • 

Konrad Fisher 
100 Tomorrow Rd 
Somes Bar, CA 95568 

California Sportfishing Protection Alliance 
1608 Francisco Street 
Berkeley, CA 94703 

WR-5
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Marble Mountain Ranch e 
c/o Ms. Barbara Brenner 

- 3 -

Klamath National Forest 
Ukonom Ranger .District 
c/o Mr. Jon Grunbaum 
P.O. Drawer 410· 
Orleans, CA 95556 

ec (w/o enclosure): State Water Resources Control Board 
Taro Murano . . 
tmurano@waterboards.ca.gov 

Regional Water Quality Control Board 
Bryan McFadin 
bmcfadin@waterboards.ca.gov 

Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca.gov · 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 

e 

MMcCarthy.GHernandez 12/06/2012, 12/14/2012. 
U:\PALDRV\MMcCarthy\A029449 (Cole)\Cancellation\cancel_letter.docx 
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• 
State Water Resources Control Board 

NOV 0 .. 2 2012 

,Marble Mountain Ranch 
c/o Ms. Barbara Brenner 
Stoel Rives LLP 
500 Capitol Mall, Suite 1600 
Sacramento, CA 95814 

Dear Ms. Brenner: 

-· ~ ~UNU G. BROWII J~. 'fill' GOVIANOR . 

In Reply Refer to: 
MJM:A029449 

APPLICATION 29449 OF DOUGLAS COLE, ET AL.,.STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY 

By letter dated March 30, 2012, State Water Resources Control Board (State Water Board), 
Division of Water Rights (Division) staff requesteq that Douglas Cole· (Applicant) provide a plan 
within sixty days to supply information necessary to document compliance with Water Code . 
section 1275, subdivision (b). This information is necessary in order to continue processing 
Application 29449. 

By letter dated .May 29, 2012, you requested additional time to gather information about the 
Applicant's claim of pre-1914 right. Division staff granted your request. In your letter, however, 
you indicated that it had become apparent that the Applicant holds a valid pre-1-914 water right that 
would negate the need for Application 29449. 

By letter dated Octooer 1, 2012, you provided information regarding the Applicant's claim of 
pre-1914 right. In the letter, you state that the State Water Board has no authority to adjudicate a 
pre-1914 right and thus has no ju~sdiction over the Applicant's pre-1914 claim of right. 

Pre-1914.Claim and Statement Requirements ,, 

The Applicant filed Statement of Water Diversion and Use (Statement) No. 15022 with the Division 
on December 1, 1998. According to Division files, no Supplemental Statements have been filed 
pursuant to Water Code section 5104, subdivision (a). Consequently, Statement No. 15022 is 
inactive in the Division's records. In your October 1, 2012 letter, you indicate that the Applicant 
has made continuous use of water pursuant to their pre-1914 claim of right.. 

With limited exceptions, Water Code section 51'01 requires that a Statement be filed for a diversion 
not covered by a permJt or license. After an Initial Statement is filed, Water Code section 5104 
requires Supplemental Statements to be.filed· at three-year intervals.' Water Code section 5107, 
subdivision (c)(1) provides that the State Water Board may impose a civil liability of $1,000, plus 
$500 per day for each additional day on which t~e vio_latio"n continues if the person fails to file a 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I S1reet, Sacramento, CA 95814 I Malling Address: P.O. Box 100, Sacramento, CA 95812-0100 I www.waterboards.ca.gov 

0 A(CYCLED PAPER , 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner 

-2-

NOV O .2' 2012 

Statement within 30 days afterthe_State Water Board has called the violation to the attention of 
that person. These penalties are in addition to any penalties that may be imposed if the diverter 
does not hold a valid right or diverts in excess of what is authorized under that right. This letter 
serves as your notice of the Statement requirement a11d potential penalty. You should immediately 
file a new Statement, or contact Mr. Bob Rinker t9 see if Statement No. 15022 can be reactivated 
so you can file online Supplemental Statements. Mr. Rinker can be reached at (916)-322-3143 or 
by email at rrinker@waterboards.ca.gov. 

Request for Information 

In the.Division:s March 30, 2012 letter, the Division threatened cancellation of Application 29449·, 
pursuant to Water Code section 1276, if the requested information was not received within the time 
period specified. To date, the Division ha_s not received the requested information. If the Division 
does not receive the requested information within 30 days of the date of this letter, Application 29449 
will be cancelled. · 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should 
be addressed as follows: State Water Resources Control Board; Division of Water Rights; · 
Attn: Matt McCarthy; P.O. 'Box 2000; Sacra~ento, CA 95812-2000. 

Sincerely, 

Phillip Crader, Manager 
Permitting and Licensing Section 
Division of Water Rights 

cc: 

ec: 

Marble Mountain Ranch 
c/o Douglas Cole 
92529 Highway 96 
Somes Bar, CA 9556~ 

State Water Resources Control Board 
Matthew McCarthy 
mmccarthy@waterboards.ca.gov 

John O'Hagan 
johagan@waterboards.ca.gov 

Taro Murano 
tmurano@waterboards.ca.gov 

Bob Rinker 
rrinker@waterboards.ca.g ov 

ec: Continues on next page . 
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Marble Mountain Ranch 
c/o Ms. Barbara Brenner • 
ec: Department of Fish and Game 

Jane Vorpagel 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret.tauzer@noaa.gov 
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• 
STOEL 

~,~.~ 
ATTORNEYS AT LAW 

October 1, 2012 

VIA E-MAIL AND FIRST-CLASS MAIL · 

Matt McCarthy 
State Water Resources Control Board 
Division of Water Rights 
1001 I Street, 14th Floor 
Sacramento, CA 95814 

•• 

BARBARA A. BRENNER 
Direct (916) 319-4676 
babrenner@stoel.com 

500 Capitol Mall, Suite 1600 

Sacramento. California ?S814 

main 916.447.0700 

[ax 916.447.4781 

www.stoel.com 

Re: MMcCarthy: A029449/ Diversion Rights in Stanshaw Creek in Siskiyou County: 
63:MC:262.0(47-40-0l);A029449 

Mr. McCarthy: 

Marble Mountain Ranch (the "Ranch"), located in Skiskiyou County, is owned and operated by 
Douglas and Heidi Cole (the "Coles").· The Coles have diverted water from Stanshaw'Creek 
since purchasing the property in 1994 and continue use the water to support the Ranch. 
Previously, the Coles have informed staff for the State Water Resources Control Board 
("Board") that the right to divert the water is based on their pre-1914 appropriative rights. 
Accordingly, the Coles are already entitled to divert water from Stanshaw Creek for irrigation 
and domestic use and hydroelectric production . 

. Board staff contends that the Coles do not have a valid pre-1914 claim to the ,water rights 
because there is insufficient evidence that the diversion of water has,been continuously 
maintained as to the amount diverted since December 19, 1914. (Letter from Board, September 
15, 1998.) However, there is no basis for this assertion and the Coles have enclosed evidence of 
continuous diversion and use of water from Stanshaw Creek since the I860's. 

Moreover, under California Water Cod~ section 1202, the Board has nojurisdiction over Marble 
Mountain's pre-1914 water rights. Numerous Board water right decisions and orders confirm 
that the Board has no authority to adjudicate a pre-1914 water right. (See Board Decisions, 
D934; D1282; D1290; D1324; D1379.) The Board has conceded to this fact in a letter to the 
Coles dated August 22, 2002, in which Edward C. Anton,.Chief of the Division of Water Rights 
states, 
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Matt McCarthy 
October 1, 2012 
Page2 

•• • 

"Regardless of past letters sent by the Division containing 
estimates of what could be diverted pursuant to a pre-1914 
appropriative right claim, the Division has no adjudicatory · 
authority to quantify such a claim. Only the courts can make this 
determination. . • . All available evidence suggests that the 
diversion and use has been maintained in a diligent and 
continuous fashion ever since. Consequently, we believe that a 
court would find that the Coles have a valid claim of a pre-1914 
appropriative right to divert water for the full irrigation and 
domestic uses currently maintained, including reasonable 
conveyance losses." 

Accordingly, the Board's arguments regarding the validity of the Coles pre-1914 appropriative 
rights are moot and Board staff has no authority to make this determination. Once the claimant 
of a pre-19'14 water rights presents prima facie evidence of the existence of a pre-1914 right, the 
· burden shifts to the petitioner, or in this instance Board staff, to show that the pre-1914 right was 
lost. Board staff has not met this burden and in fact,.the evidence establishes a pre-1914 water 
right, none of which has been lost or diminished. 

Board staff argues that the Coles are limited to 0.49 cubic feet per second (cfs) and relies solely 
on information obtained in a 1965 bulletin by the Department of Water Resources entitled "Land 
and Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6). Bulletin 94-6 
identifies the total amount diverted for irrigation, domestic, stockwatering, and power production 
of 362 acre-feet, annually. Board staff further states that the information was confirmed by Mr. 
Marvin Goss, Forest Service Hydrologist, who lived on the property under prior ownership. Mr. 
Goss inappropriately claimed the flow capacity of the ditch to be 1.25 cfs, limited by a low point 
in the channel and that water had been used at a rate of 0.49 cfs for many years. 

There is no sound eyidence which demonstrates the Department of Water Resources' basis for 
the total amount of diverted water. In addition, the information documented by Mr. Goss is 
insufficient. His reading was based on a one:..time analysis during a relatively dry season, using a 
leaf to measure the water.flow. It is also well-known in the community.that Mr. Goss had a · 
contentious relationship with Lue and Agnes Hayes, the owners of the property atthe time of Mr. 
Goss' reading. That fact, in conjunction with historic canal dimensions and the va,st use of water 
at that time, dispute Mr. Goss' reading. The enclosed details the history of use which evidence 
prior use of at least 3.6 cfs from Stanshaw Creek (see Attachment A, "Summary of Continuous 
Water Use at Marble Mountain Ranch"). Furthermore, the Board has previously determined that 
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Matt McCarthy 
October 1, 2012 

· Page 3 

• •• 

evidence introduced in support of a pre- lQ 14 water right must be considered· in the light most. 
favorable to the claimant. (Board' Order No. WR 95-10.) · 

:.. • i. ,. 
It is also established in common law that the quantity of water to which an appropriator is 
entitled is determined by quantifying the maximum amount of water reasonably and beneficially 
used by the.appropriator within the five previous calendar years. (Smith v. Hawkins (1898) 120 
Cal. 86, 87.) The Coles have presented evidence that their use of water from Stanshaw Creek 
amounts to 3.6 cfs over the past five years, consis~ent with the amount of water diverted and put 
to use under previous Ranch ownerslµp. · 

On these bases, the Coles have the right to divert water from Stanshaw Creek for all their 
irrigation and domestic consumption as well as hydroelectric power production at a minimum of 
3.6 cfs. If you have any questions please contact me at 916-447-0700. 

j 
ar ara A. Brenner 

Counsel for Marble Mountain Ranch 

BB:jhc 
Enclosure 

cc: Phillip Crader, 
Doug anq Heidi Cole 
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• 
Attachment A 

Summary of Continuous Water Use 
At Marble Mountain Ranch 

• 
··In 1867, the United States of America granted a parcel located in Dillon's Township, 

Klamath County, California to Samuel Stanshaw who hired Chinese laborers to dig canals on the 
parcel ofland that me~sured approximately 3.5 feet deep, 2 feet across the bottom, and 10 feet 
·across the top, creating a cross section of21 feet. (See Sean Bagheban, P.E.} In 1867, Samuel 
Stanshaw filed a claim for water rights· amounting to 600 inches to be used for a gold mining 
operation and irrigation purposes on several areas of the Stanshaw property, including what is 
now known as the Marble Mountain Ranch. (Water Notice recorded March 25, 1867 in Book 
of Mining Claims 232 at Page 397.) Samuel Stanshaw.hired 600 miners to mine for gold and 
created a community for the miners to work and live on the ranch with their families. In 1870, 
the mining rights were leased to Bow & Company, certain "Chinamen" to take gold ore from the 
Stanshaw Mining Company who also mined for gold. A requirement under the mining lease was 
that Bow & Company purchase their eggs from the ranch operating at the Stanshaw Mining 
Company. Commencing in 1867 water.was diverted from Stanshaw Creek to Marble Mountai.n 
for reasonable and beneficial use. 

. . 
In 1911, Samuel Stanshaw patented his mining claim which granted water rights for 

mining, agricultural, manufacturing, or other purposes, and rights to. ditches and reservoirs used 
in connection with those water rights. This patent granted him the pre-1914 appropriative water 
rights that continued to be diverted and put to use at Marble Mountain. Commencing in 1911 
approximately 15 cubic feet per second (cfs) of water from Stanshaw Creek was diverted to 
Marble Mountain. 

During this time, the State commenced construction of State Highway 96 and the 
construction crew lived on the site while the mining, ranching and domestic operations were 
ongoing. Each of these operations relied on Samuel Stanshaw's appropriative water rights until 
1922 when the Stanshaw mine/homestead ranch was sold to Gtiy McMurtry, a state road 
engineer. Mr. McMurtry was assigned by the State to complete construction of the last 
unfinished section of Highway 96, between Orleans and Happy Camp. The water distribution 
system on Marble Mountain Ranch was utilized to support the construction work and soon, Mr. 
McMurtry built additional housing for these crew members and their families. The Stanshaw 
Creek pre-1914 water diversion was continuously relied upon and was the sole source of water 
for all water demands at the ranch. 

The population burst prompted the State to build a school on site to service the children 
of all the people living on the ranch. The first school was a log building with one classroom, 
situated over Stanshaw Creek. In 1935 the County Superintendent of Schools in Siskiyou 
County determined that the one room classroom was insufficient to support the 52 children and 
made arrangements to" construct a supporting school house adjacent to Marble Mountain Ranch. 
The new school house included bathrooms, a kitchen, dining room, and housing for the two 
tea9hers on site. 
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-· ' ·~·· • • 
Meanwhile, Mr. McMurtry operated a dairy fann and provided milk and milk delivery 

services to the community on the ranch. There is some testimony by past res1dents .and locals of 
a DC powered light system being used to illuminate/heat the main ranch house and the hen house 
on the ranch then owned by McMurtry. Further evidence of a DC hydroelectric power system is 
the remnant abandoned penstock system leading to the current powerhouse location and the knob 
and post electrical remnants removed from the original ranch house during renovations by the ' 
Coles in 2006. A single ditch line carrying approximately 4 cfs provide adequate sufficient 
water for all domestic an_d agricultural water uses. Although the original mining operation had 
ceased, the property still demanded water for the agricultural operations and domestic 
consumption by the r~sidents and school. At. this time the water was also used to generate power 
and the' hydropower was and remains as the sole source ot power generation. ! ' 

The McMurtry's utilized the ditch for domestic consumption, as well asagriculturai 
purposes to raise hay, fetch, vegetable garden, arid the dairy farm until 1958 when it was sold to 
Lue and Agnes Hayes. The Hayes operated a cattle ranch with qne hundred cattle from 1958 to 
1994. The ranch sustained 16 homes and outbuildings andhoused State road workers, Unitecl ·" 
States Forest Service employees and transient recreational fisherman. The ditch lines and ' · 
foundational domestic/agricultural water lines that are in place today were the same lines that 
existed when the Hayes: purchased the property. · The lines carried approximately 4 cfs and 
supported all the peopfe living on the ranch at that time, the cattle ranch'operation arid continued 
agricultural production. . ' 

The Hayes' continued to use the water for.domestic consumption to support the many 
residents on the property. rn·addition, they irrigated hay and alfalfa pastures by turning out water 
from the ditch in vanous places and flooding the pastures. Some of the diverted water was 
returned to Stanshaw Creek. The dimensions of the ditch.remained the same 'from the time the 
Hayes' purchased the property to the time the Ranch was sold to the Cole's. The Hayes also 
operated a pelton wheel generator for electricity, still in use today. The wheel generator was a 4 
irich line, then increased to a 14 inch line utilized to creat~ electricity for the'occupants o~ the 
Ranch.· '· · 

After diverted water was funneled into the domestic water line and hydropower penstock,· 
remaining flows and power plant effluent continued. through the lower elevation canals and were , 
diverted at' appropriate spots to flood irrigate alfalfa hay pastures, vegetable gardens, fruit trees,' 
and lawns. Per Lue Hayes, there were tim~s in his ownership that virtually every available bit of 
Stanshaw Creek water was diverted into the canals and used in power generation and irrigation 
of crops at the ranch. During the Hayes family occupation, the power plant was upgraded to a 
facility that produced about 40 KW of AC power that was needed for an increasing ranch 
residency population. 

During rhese years~ the Hayes' family mairitflined the ditch to ensure that any gravel and 
silt that settled in the ditch was. excavated and the flume was kept in good condition particularly 
because the wood would deteriorate and brapches would clog the fltime. The Hayes family 
removed redwood plank ditch linings that had rotted in various places in the· canal system and 
maintained and replaced a wooden flume.section at various times during their occupation of the 
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• • 
ranch. The agricultural uses of the ranch continued through the Hayes family era with flood 
irrigation as the primary agricultural water distribution system. 

The Hayes' measurement of the ditch.at that time ranged from 2 :-112 feet to 5 feet wide 
and from 2-1/2 feet to· 1-1/2 feet deep, depending on the water flow. The abandoned ditch, 
which has now ·been. inactive for approximately .140 years, is the same size as the original ditch 
in use today. The ranch was then sold to the Young family in 1972 when the.Young's licensed 
the ranch as a state licensed mobile home/RV park with.a permitted capacity of 57 mobile home 
hook-ups. The continuing rental of the 10 previously constructed cabins anq three homes also 
added to the ranch population. 'Much of the water use was directed at domestic consumption and 
power generation to support ranch residents. However, the ranch still sustained alfalfa pastures,. 
fruit and nut orchards, and large vegetable gardens. 

The Young's Ranch Resort had a resident population between 100 - 200 persons 
· consuming ranch water and hydroelectric power. Past Young's ranch visitors returning to 

Marble Mountain ranch rec·ant stories of Young's ranch management needing to patrol the ranch 
routinely to .chastise those ranch residents using more than their allotted share. of power and 
water during low Stanshaw Creek stream flow periods during the summer months. Again, 
during this period, the original Stanshaw Creek canal system carried water at full capacity during 
periods of available flow, arid carried nearly all of Stanshaw Creek flows during periods of 
dim1nished low Summer flows. · · · 

W}len the Cole family purchased the ranch in 1994, the infrastructure load .requirements 
for power production and consumption were beyond the capacity of the ranch in the Cole's 
estimation1 ~ change in business .model was implemented at this time to reduce the ranch 
residency to a smaller population by targeting short term residents on a full service recreational 
visit. The target guest population now at Marble Mountain Ranch is 30- 35 visitors on a full 
service short term guest ranch visit Guided rafting, fly fishing, trail rides and other recreational 
activities along with food/meal service provide higher income returns per resident with fewer 
residents on location to deplete power and· water resources. Additional water distribution 
improvements have been implemented by switching the agricultural uses from flood irrigation to 
sprinkler irrigated pastures, drip irrigated.gardens and by installing culverts in the canal systems 
to reduce seepage of captured water. Additionally, the hydroelectric power.plant was upgraded 
in 1997 to allow for m~re efficient power production with available Stanshaw Creek stream 
flows. Ongoing efforts to improve efficiency of Stanshaw Creek water and reduce demand 
include grant applicatioq.s for canal system piping/culverting, and power plant upgrades. 

Marble Mountain Ranch, since the Cole's ownership, has beneficially used 
approximately 4 cfs maintained by the Marble Mountain Ranch predecessors and current 
occupants. There has been no 5 year continuous lapse of water transport, or truncated use 
(despite seasonal variations in flow), that might suggest.a diminished capacity. In fact, the 
historical growth and development of the ranch operations over 150 years speaks to the 
undeniable maintenance of the canal systems and beneficial use of all water diverted from 
Stanshaw Creek. · ' 
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Matthew McCarthy - Re: MMcCarthy: A029449; ~pplication 29449 of Douglas Cole, et al . . 
iif·!t· S·Zt-'.§?lfi-iiiii?AaiFltiMliiit·iP-+ W' ,,..¥,~ ,x.,_,., ';z "ii?,.ii!•r"'' 'C', f" · < · "f· ,.,. - >, 5it Ect5 • Ht f ·} 51 fr ,··t Ii ·P·idib <*'· £ .·+5, ·•··19 

From: 
To:. 
Date: 
Subject: 
CC: 
Attachments: 

Ms. Brenner, 

Matthew McCarthy 
Brenner, Barbara A. · 
671/2012 10:00 AM 
Re: MMcCarthy: A029449; Application 29449 of Douglas Cole, et al. 
Cole, Douglas; Crader, Phillip; O'Hagan, John; Vorpagel, Jane; marga ... 
Letter to SWRCB re extension of Cole App_2.pdf ' 

Thank. you for your letter. You may consider this email to be approval of the requested four month 
extension. 

. . 
· If no response is received by October 1, 2012, the Division may pursue cancellation of Application 

29449 for the reasons specified in the letter from Phil trader dated March 30, 2012. 

Please let me know if you have any questions. 

Sincerely, 
Matt McCarthy 
Division of Water Rights 
916-341-5310 

>>> "Brenner, Barbara A." <babrenner@stoel.com> 5/30/2012 5:02 PM >>> 
Mr. McCarthy, 
Please see my.attached letter. 

Barbara A. Brenner! Attorney 
STOEL RIVES LLP I 500 capitol Mall, .Suite 1600 I Sacramento, CA 95814 
Direct: (916) 319-4676 I Office: (916) 447-0700 I Fax: (916) 447-4781 
babrenner@stoel.com I www·.stoel.com 

New! California Environmental Law Blog 

This email may contain material. that is confidential, privileged and/or attorney work product for the sole use of the 
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful. 

file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4FC892BD$$$$$$1001242... 6/1/2012 
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STOEL 

~t? 
ATTORNEYS AT LAW 

May 29, 2012 

' I 

STATE W~TER RESOURCES 
,GON1 ROL)lBJlARO 

2012 JUN -l AM 9: 59 

DIV OF WATER RIGHTS 
SACRAMENTO ' ' 

VIA EMAIL AND REGULAR MAIL 

State Water Resources Control Board 
Division of Water Rights 
Attn: Matt McCarthy 
P.O. Box 2000 
Sacramento, CA 95812-2000 

e 

BARBARA A. BRENNER 
Direct (916) 319-4676 
babrenner@stocl.com 

SOO Capitol Mall. Suite 1600 

Sacramento. California 95814 

main 916.447.0700 

rax 916.447.4781 

w,vw.stoel.com 

Re: · MMcCarthy: A029449; Application 29449 of Douglas Cole, et al.; Stanshaw Creek 
Tributary to Klamath River in Siskiyou County 

Dear Mr. McCarthy: 

Please consider this formal request for an extension of four (4) months for fu~her pursuit of Mr. 
Doug Cole's Statement of Water Diversion and Use Application A029449. 

I have been retained by Mr. Cole to assist in securing his right to divert water from Stanshaw 
Creek. In my efforts to assist Mr. Cole, it has become apparent that he holds a valid pre-1914 
water right on which he can likely rely instead of pursuing this Application which was filed by 
his predecessor in interest. 

Mr. Cole has been diligently working .with the California Department of Fish and Game and 
National Marine Fisher1es Service ·staff to develop means to return the water he diverts for 
hydropower back to Stanshaw Creek, thereby avoiding fishery impacts. A grant application has 
also been submitted to provide funding that will assist in determining the feasibility of Mr. 
Cole's proposal to return water back to Stanshaw Creek. Mr. Cole is committed to addressing 
the concerns raised by the fishery agencies and resolving such concerns in a mutually beneficial 
arrangement. 

In an effort to establish Mr. Cole's pre-1914 appropriative rights, he has contacted previous 
owners o_f the property to prove continuous water diversion and use on the property over the past 
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State Water Resources Control Board 
May 29, 2012 
Page 2 

• 

100 years. He has collected historical aerial photographs of the ranch evidencing continued use 
and obtained records from the U.S. Forest Service relevant to his water diversion. However, 
access to landowners who have passed away and documents which are difficult to locate have 
complicated Mr. Cole's efforts. Therefore, we request that you grant a four (4) month extension 
to either pursue his Application or withdraw the Application and rely on his pre-1914 water 
right. 

Please feel free to contact me with any questions. 

BB:jhc 
cc: Douglas Cole 

Phillip Crader 
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STOEL 

~,~,~ 
ATTORNEYS AT LAW 

May 29, 2012 

• STATE WATER RESOURCES 
CONTROL BOARD ' 

2012 JUN - I AM IQ: 11 

DIV OF WATER RIGHTS 
SACRAMENTO 

VIA EMAIL AND REGULAR MAIL 

State Water Resources Control Board 
Division of Water Rights 
Attn: Matt McCarthy 
P.O. Box 2000 
Sacramento, CA 95812-2000 

• 
BARBARA A. BRENNER 

Direct (916) 319-4676 
babrcnncr@stocl.com 

500 Capitol·Mall. Suite 1600 

Sacramento. California 95814 

main 916.447.0700 

fax 916.447.4781 

www.stoel.com 

Re: MMcCarthy: A029449; Application 29449 of Douglas Cole, et al.; Stanshaw Creek 
Tributary to Klamath River in Siskiyou County 

: ' ~-.., ; '~,.,: • • ,-, 0 , I I • • ( ' • ' } 

Dear Mr. McCarthy:,'.· . ·' ,,,.· .. 

Please consider this formal request for an extension of four ( 4) months for further pursuit of Mr. 
Doug Cole's Statement of Water Diversion and Use Application A029449. 

I have been retained by Mr. Cole to assist in securing his right to divert water from Stanshaw 
Creek. In my efforts to assist Mr. Cole, it has become apparent that he holds a valid pre-1914 
water right on which he can likely rely instead of pursuing this Application which was filed by 
his predecessor in interest. · 

Mr. Cole has been diligently working with the California Department of Fish and Game and 
National Marine Fisheries Service staff to develop means to return the water he diverts for 
hydropower back to Stanshaw Creek, thereby avoiding fishery impacts. A grant application has 
also been submitted to provide funding that will assist in determining the feasibility of Mr. 
Cole's proposal to return water back to Stanshaw Creek. Mr. Cole is committed to addressing 
the concerns raised by the fishery agencies and resolving such concerns in a mutually beneficial 
arrangement. 

In an effort .to establish Mr. Cole's pre-1914 appropriative rights, he has contacted previous 
owners of t~e property to prove continuous water di~ersion and use on the property over the past 
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State Water Resources Control Board 
May'29, 2012 
Page 2 

• 

I 00 years. He has collected historical aerial photographs of the ranch evidencing continued use 
and obtained records from the U.S. Forest Service relevant to his water diversion. However, 
access to landowners who have passed away and documents which are difficult to locate have 
complicated Mr. Cole's efforts. Therefore, yVe request that you grant a four (4) month extension 
to either pursue his Application or withdraw the Application and rely on his pre-1914 water 
right. 

Please feel free to contact me with any questions. 

88:jhc 
cc: Douglas Cole 

Phillip Crader 

71649624.1 0042949-00001 

WR-5

000501000501



·~"'-~ - ...... ~ .. -......._...., .......--,:-;,,: ... --.., .. -.:-ri;,,'-""~..,,-;;-..,.~ ••. ~-.., .. ,1,Y""< ... ',..:,.• .. ~,:.Q .. "':"'-• ... -.,., ,.-,,,:;:•.-,_·~~L ..... ,..!,,l,....,.,........~-t-:-;;~r::::""T..., ·- •--- .... •-~--,a.-r..-:::::7' •. ,--,--=--·'""··,-----,,,-.~---:--;--~----------

· STOEL 

1-R'ES LLP 

A. 
- NEYS AT LAW 

r,-'1 

SOO Capitol Mall. Suite 1600 

Sacramento. CalHornla 95814 

State Water Resources Control Board 
Division of Water Rights 
Attn: Matt McCarthy 
P.O. Box 2000 
Sacramento, CA 95812-2000 

a::: 
w _. 
1/l 
<t: 
I 

017H15557060 

$0.45Q 

05/30/2012 

Mailed From95814 

9591.2.200000 ll;J,, ;1, I, I, ii,," II, ,I, I,, l,lli .. , 11,, ill,, ,·11 ... , II,,,,, 11,I 

w 
C> 
<! 
I-
(/) 

0 
£l. 
en 
::, 

WR-5

000502000502



• 
Water Boards 

State Water Resources 'Control Board 

Mr. Douglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

SURNAME 
~ EDMUND G. BROWN JR. 

~ GOVERNOR 

N,a~ MATTHEW RODRIQUEZ l """'-..... ~ SECRET ARY FOR 
~ ~NVIRONMENTAL P~OTECTION 

In Reply Refer 
To: MMcCarthy: A029449 

1· ! 

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO 
KLAMATH RIVER IN SISKIYOU COUNTY . 

Division of Water Rights (Division) staff has reviewed Application 29449 to determine the next 
step in application processing .. 

~tanshaw Creek is a tributary to the Klamath River and serves as thermal refuge for coho 
salmon (Oncorhynchus kisutch), which is currently listed as threatened on both state and 

, federal endangered species lists. According to staff from the National Marine Fisheries Service 
(NMFS) and the Department of Fish and Game (DFG), Stanshaw Creek is an ·important refuge 
for juvenile coho salmon and steelhead trout (0. mykiss) which may need to escape the warmer 
temperatures and low dissolved oxygen levels occasionally found in the Klamath River during 
the warm summer and early fall months. Both fish have been documented in Stanshaw Creek. 

NMFS and DFG have both requested that any permit issued pursuant to your application 
include a minimum bypass-flow to protect salmonids in Stanshaw Creek., You have agreed to · 
alter your diversion system to return flows back to Stanshaw Creek, but only if grant funds are 
available to cover the costs of such construction. To date, you have not agreed to maintain a 
bypass flow in Stanshaw Creek nor have you secured grant funds. 

Since you have indicated that you will not fund the measures id~ntified as necessary to protect 
public trust resources, it appears that the Division lacks the information needed to support a 
finding that the requirements ofY',fater Code section 1275, subdivision (b) have been met. 
Water Code section 1275, subdivision (b) states that the State Water Board may request the 
following information: · 

Information needed to comply, or demonstrate compliance with, any applicable requirements of 
the Fish and Game Code or the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 
et seq.) 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARO, EXECUTIVE DIRECTOR 

1SURNM1E jM~ 
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· Mr. Dol!glas Cole e - 2 - • 
Pursuant to Water Code section 1276, the Division ·may cancel Application 29449 unless, within 
the next 60 days, the Applicant provides a plan to supply the inform.ation necessary to document 
com_pliance with Water Code section 1275, subdivision (b). 

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at 
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondences or inquiries 
should be addressed as follows: State Water Resources Control Board, Division of Water 
Rights, Attn: Matt McCarthy, PO Box 2000, Sacramento, CA, 95812-2000. 

Sincerely, 

ORJGll\1.0.[ S1~ll1Fn RV 
Phillip Craaer,l'vl'artager · 
Permitting and Licensing Section 
Division of Water Rights 

ec: State Water Resources Control Board 
John O'Hagan 
johagan@waterboards.ca.gov 

Department of Fish and Game 
Jane Vorpagel 
jvorpage@dfg.ca.gov 

National Marine Fisheries Service 
Margaret Tauzer 
margaret. tauzer@noaa.gov 

MMcCarthy, DClark, 03/26/12 
U:\PALDRV\PERDRV\MMcCarthy\A029449 (Cole)\29449cancelwarn.docx 
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[3/21/2012) Matthew McCarthy.,. Revocation C ' Rermit A29449 and SD 30945R 

From: 
To: 
cc:. 
Date: 
Subject: 

HI Cathy, 

Jane Vorpagel <JVorpage@dfg.ca.gov> 
cmrowka@waterboards.ca.gov 
MMcCarthy@waterboards.ca.gov; JLing@waterboards;ca.gov; WSinnen@dfg.ca.g ... 
1/20/201211:31 AM 
Revocation Cole permit A29449 and SD 30945R 

Just checking on if you have heard from -Doug Cole. I was reviewing my· notes from last year and on May 
13, 2011 you called me and said he was not cooperating but you would give him one more chance to 
comply with DFG codes and ESA. You said if he could not show compliance you would revoke his permit 
as we cannot dismiss our protest. 
You may recall he poes have a small pre 1914 right but not for the power generation aspect, nor the small 
domestic storage. 
He is also taking much more than his pre 14 right. (about 4.5 CFS from Stanshaw Creek, a stream with 

coho refugia at the mouth). He diverts it down a leaking ditch, through his power house, to a storage pond 
(which was how we noticed his project back in 1997) which then discharges to Irvine Creek. 
He applied for a small domestic in 1998 A30945R but as stated in our letter to the Board on 10-15-2009, 
DFG has never issued a clearance letter with terms and conditions to protect the beneficial uses in~ 
Stanshaw Creek. 

Sfanshaw Creek is tributary to the Klamath River and a known refugia for coho salmon. 

He applied for 3 CFS for his hydro power water A29449. This was protested by several people and 
' agencies. His application says 1989, but the date on the notice is Jan 28, 2000. DFG's protest was 

accepted by the Board on April 4, 2000. 

You may also recall this diversion was the subject of a complaint field investigation on July 26, 2000 and 
again on October 17, 2001. I do not believe the complaints were ever resolved. 

Any help on this would be greatly appreciated. I have been working on this diversion for over 12 years 
now. I am hoping this will be taken care of before we all retire. (2020) 
Thanks Cathy, . 
Hope to hear from you soon. 

Jane Vorpagel . 
Staff Environmental Scientist 
Department of Fish and. Game 
(530) 225-2124 
(530) 604-4065 Cell 
(530) 225-2381 Fax 
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92520 Hwy. 96, Somes Bar, California 95568 
530-469-3322/800-KLAMA TH 

guestanch@marblemountainranch.com/www.marblemountainranch.com 

Ms. Katherine Mrowka, Chief 
Inland Stream Unit 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Dear Ms. Katherine Mrowka, Chief 5/24/20100 

Please be advised that we have submitted our statement of diversion, and our 
request for renewal of small domestic use. They are arriving at your offices under 
separate cover. We intend to continue the diversion under Application 29449 while 
seeking routes to mitigate concerns of other parties, including California Fish and 
Game in particular.· 

' 
A first order of business is to notify your office that there seems to be an errant 
address for Marble Mountain Ranch in your files. In a phone conversation with 
your office about a missing form and fee, It became apparent that there is an 
address showing a Sacramento location. Please be advised that all billings and 
notifications should be sent to the Somes Bar Address listed above. We have also 
received your communication regarding our renewal of domestic use registration in 
March of this year, for an expiration that happened in Sept of 2009. I will give my 
best efforts at timely responses as communications arrive from your office. 

We have over the past registration period attempted to mitigate concerns from the 
State of California Department of Fish and Game. Our first effort was a grant 
proposal to re-route hydroplant water to the anadramous stretch of Stanshaw creek. 
This was a project that would have cost $46,000 and would have nearly fully re­
watered the anadramous Stanshaw creek section. It was fully supported by the 
Kurok tribe and written with help from the Mid Klamath Watershed council. 
Unfortunately, this project was not deemed important enough to fund, the denial 
speaks to a lack of willingness by protestors to find mutually satisfactory solutions. 
Our diversion continues for the moment status-quo. 

In the interim, I have worked with Toz Soto, of the Karuk tribe natural resources 
department to monitor the mouth of Stanshaw creek. During this past Summer, 
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Marble Mountain Ranch voluntarily diverted water back to Stanshaw to maintain 
juvenile salmonids in the sensitive areas. This diversion lasted approximately two 
months during this low water year, and cost us significant capital as we replaced lost 
hydropower with fossil fuel generated power. While this coming year does not 
appear to be threatened with low flows in Stanshaw Creek, I will continue to work 
with Mr. Soto as an effort to show good faith toward the public trust. 

In the meantime, we maintain our position as holder of a pre-1914 appropriative 
diversion, with a capacity of up to 3 cfs as flows in Stanshaw Creek allow. On this 
point, the California Department of Fish and Game has posted as one of their 
conditions for protest dismissal that a continuous bypass of 2.S cfs be maintained. 
These bypass flows are completely unrealistic on several levels. 

1. Stanshaw Creek Flows often dip below 2.S cfs naturally, without any Marble 
Mountain Ranch or other riparian diversion accounted for. Margaret Tauzer 
of NMFS has estimated low October flows periodically to dip as low as 1.02 
cfs. In spite of our best desires, we cannot create the missing 1.5 cfs from 
natural flol,VS that are absent beyond our control. 

2. Flows for the anadramous stretch of Stanshaw Creek are impacted by several 
additional riparian diverters that fall subservient to our primary historical 
appropriative diversion. These include the Mountain Home Ranch, the 
Konrad Fisher property, as well as the USFS in their stock diversions at the 
Stanshaw meadows. H there .is a truncation of water that is prescribed in 
order to maintain a minimum flow, it would be argued by us that a first 
source location to truncate would be the diverters that were established as late 
as 50 years after the Stansbaw claim to water in 1867. 

3. In my experience this past Summer with voluntary tum-back ofStanshaw 
water, it was apparent that there was far less than 2.S cfs required to maintain 
health of salmonids in the mouth of Stanshaw. !'estimate the 2009 total flow 
incoming at our point of diversion was at or less than 2 cfs in the low water 
months, and yet we were able to coordinate with tribal department of natural 
resources to keep the Stanshaw refugia healthy as well as maintain domestic 
and agricultural needs at Marble Mountain Ranch. 

In order to maintain some level of transparency in our intentions and hopes, I am 
sharing the following current thoughts. First~ I do not see Marble Mountain Ranch 
demands for Stanshaw water and anadramous Stanshaw refugia health as mutually 
exclusive. Theoretical solutions for sustenance of natural resources and our family 
enterprise include improving efficiency of water transport, improving power 
generating capacity by relocating the power plant, and return of hydroplant effluent 
to the mouth of Stanshaw. 

Since our first attempt to mitigate conflicts by returning effluent was denied 
funding, I am hoping to start some momentum based on a solution of relocating our 
power plant to a location lower in elevation. We can gain power production 
capacity and reduce need for Stanshaw water by catching Stanshaw water farther 
upstream, or by generating power farther down bill to create more head and 
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horsepower. This solution could preserve Marble Mountain Ranch viability while 
reducing the quantity needs for Stanshaw water diversion. The denial of funding 
for a comparatively small amount of grant moneyt capital ($46,000) that would have 
completely mitigated concerns of all protestants is difficult for me to understand, 
but I intend to proceed with efforts to find other solutions. 

Sincerely, 
Douglas Cole 
Marble Mountain Ranch 
92520Hwy96 
Somes Bar, CA 95568 
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TRANSIT SURVEY DATA FORM 
Cole's Reservoir 
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TRANSIT SURVEY DATA FORM 
Cole's Reservoir 
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Shot I.D. 
Shot# 
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TRANSIT SURVEY DATA FORM 
Cole's Reservoir 
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TRANSIT SURVEY DATA FORM 
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Memorandum 

Date: October 15, 2009 

. .. _ .. ·.·:: 

To: Ms. Katherine Mrowka, Chief , 
Inland Streams Unit 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

.~c~~ 
From:tbtt 'GARY B. STACEY, Regional Manager 

Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ZUU90CT 19 M1/J: 42 

Subject: Small oo·mestic Use Registration No. 0030945, Certificate f':Jo. R480, Douglas 
Cole, Stanshaw Creek, Siskiyou County 

The Department of Fish and Game (Department) has received your September 3, 2009, 
letter which asks for a written confirmation within 45 days regarding .requirements which 
the Department would need for the subject registration. As indicated in your letter, the 
Department has never issued a clearance letter with terms arid conditions for this Small 
Domestic Use Registration (SOU). Pursuant to Section (§)1228.3 of the State Water 
Code, registration of a small domestic use appropriation requires consultation with the 
Department. 

The Water Rights Division (Division) sent Mr. Cole a letter on November 30, 1999 and 
again on April 8, 2005, requesting he contact the Department to obtain a written 
clearance letter. The Division never recbived aeletter from the Department regarding 
clearance for this SOU registrat"ion and consequently, Certificate R480 has not been 
reneyved. ' · 

Based on this information, it appears that Mr. Cole has not complied with the 
requirements for maintaining a SOU registration. Board literature on small domestics 
state "In order to maintain a registratiqn, the registrant must renew the registration every 
five years by completing and submitting a renewal form and·renewal fee." As stated 
above the State Water Code requires consultation with the Department prior to issuance 
of a SOU. 

The Department does have conditions which must be met to avoid impacts to beneficial 
uses due to this diversion. 
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• 
Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Two 

• 
This diversion was the subject of a complaint investigation with an inspection held on 
October 17, 2001. This diversion is also the subject of a protest on Water Right 
Application 29449 by the Department on March 17, 2000. We understand the Division 
regards these as separate issues, however, the point of diversion and impacts to 
resources are the same. 

As the Department stated in our November 20, 2001 letter to the Board, as·well as in a 
letter to Mr. Cole,· our primary concerns are for coho salmon (Onchorhynchus kisutch) 
which rear in the lower reach of Stanshaw Creek below Highway 96. Coho salmon are 
State- and federally-listed ·as ;'.threatened." Coho salmon have undergone at least a 70% 
decline in abundance since the 1960s, and are currently at 6 to 15% of their abundance 
during the 1940s (Department, 2004 ). The presence of coho salmon in Stan shaw Creek 
was established by the Department during a field investigation. The North Coast. 
Regional Water Quality Control Board's Draft Total Maximum Dailey Load for the 
Klamath River identifies Stanshaw Creek as an important refugia for coho salmon. 

The Department believes the Highway 96 culverts are currently a barrier to upstream · 
migration of fish. The Department, therefore, has focused our concerns and mitigation 
measures on the 0.25 mile stream reach downstream of these culverts. This stream 
reach is characterized by deep pools, large woody debris, dense overhanging riparian 
cover s~ading the stream, and generally cool water temperatures thus providing good 
rearing and refuge habitat for juvenile coho salmon and steelhead trout (0. myki$S). 

Coldwater habitats such as those provided by Stanshaw Creek are important refuge for 
juvenile coho salmon which may need to escape the warmer temperatures, and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm 
summer and early fall months. However, critical coldwater.refuge habitats fo·r coho 
salmon and steelhead trout in lower Stanshaw Creek need to be accessible to the fish,. 
therefore, sufficient water needs to remain in the stream to maintain•connectivity to the 
Klamath. River year round. Mr: Cole's diversion takes water from Stanshaw Creek an~ 
discharges it into another.watershed, Irvine Creek. 

The Department believes the Division should revoke Mr. Cole's SOU. He has not 
cqmplied with regulations to obtain the water right in a lawful manner. 

\ 

If the Division still requests our conditions at this juncture, the following would be our 
preliminary recommendations: 

1. The Department currently ·proposes year-rou~d bypass flows of 2.5 cubic feet-per­
~econd (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to 
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Ms. Katherine Mrowka, Chief 
October 15, 2009 
Page Three 

ensure existing instream habitat conditions in Stanshaw Creek for coho salmon and 
steelhead are maintained. To accomplish this objective, the Department 
recommends the total stream flow be bypassed whenever it is less than the 
designated amount. . 

Based on field reviews and best professional judgment, it was determined that 2.5 cfs 
should maintain connectivity and an adequate channel which allows young salmonids 
access to Stanshaw Creek from the Klamath River. However,· the Department ·may . 
require additional bypass flows in the future if conditions change such that 2.5 cfs is no 
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of.the barriers or more detailed studies may also indicate a need for higher 
instream flows. 

2. Pursuant to Fish and Game Code (Code) §1600 et seq., prior to any substantial 
diversion from a stream the applicant rriust notify the Dep·artment and obtain a lake 
or stream bed alteration agreement (LSAA). Mr. Cole last applied for a LSAA ·in 
1999. Due to the listing of coho salmon significant change i,:i conditions has 
occurred and his LSAA should be updated. 

3. The California Endangered Species· Act (CESA) (Code Sections 2090 to 2097) is 
administered by the Department and prohibits the take of plant and animal species 
designated by the Fish and Game Commission as either threatened or endangered 
in the State of California. If the project could result in the "take" of a State listed 
threatened or endangered species, the Responsible Party has the responsibility to 
obtain from the Department,·a California Endangered Species Act Incidental Take 
-Permit (CESA 2081 .Perniit). The Department may formulate a management·plan 
that will avoid or mitigate take. If appropriate, contact the Department CESA 
coordinator at (530) 225-2300. , 

4. All water diversion facilities shall be designed, constructed, and maintained so they 
do not prevent, or impede, or tend to prevent or impede the passing of fish 
upstream or downstream, as required by Fish and Game Code Section 5901. This 
includes, but is not limited to, maintaining or providing a supply of water at an 
appropriate depth, and velocity to permit volitional upstream and downstream 
migration of juvenile and adult salmonids. 

· 5. Notwithstanding any right the Responsible Party has to divert and use water, the 
Responsible Party shall allow sufficient water to pass over, around, or through any 
dam the party owns or operates to keep in good condition any fish that may exist 
below the dam, as required by Fish and Game Code· Section 5937. 

· The issuance of this letter by the Department does not constitute a valid water right or an 
LSAA .. 
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ryls. Katherine Mrowka, Chief 
October 15, 2009 · 
Page Four 

I 

If you have questions or comments regarding this memorandum, please contact Staff 
Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Ms. Jane Vorpagel 
Northern Region 
Department of Fish and Game 
601 Locust Street 
Redding, CA 96001 

ec: Mss. Jarie Vorpagel,· Donnq Cobb_, and Jane Arnold 
Mr .. Jim Whelan, _Warden Greg Horne . 
Department of Fil?h and Game, Northern Region 
Jvorpage@dfg.ca.ciov, Dcobb@dfg.ca.gov, Jwhelan@dfg.ca.gov, 
Ghorne@dfg.ca.gov, JArnold@dfg.ca.gov 

Ms. Nancy Murray . 
Office of the General Counsel, Sacramento, CA 
Nmurray@dfg.ca.gov 

Messrs~ Carl Wilcox and Paul Forsberg 
Water Branch, Sacramento, CA 
Cwilcox@dfg.ca.gov, Pforsber@dfg.ca.gov 
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-O·. 
· Linda S. Adams 

Secretary for 
Environmental Protection 

TO:-

FROM: 

DATE: 

'SUBJECT: 

State j 1ter .Resources Conti Board 
· Division of Water Rights · , · 

1001 I Street, 14lh Floor+ Sacramento, California 95814 + 916.341.5300 
P.O. Box 2009 ·+·Sacramento, California 95812-2000 · 

Fax: 916.341.54.00 + www.»1aterboards.ca.gov/waterrights 

MEMORANDUM 

Gary Stacey, Regional Manager 
Dep·artmerit of Fish and Game 
Northern Region 
601 Locust Street 
Redding, CA 96001 

ORIGINAL S1GNED BY: 

Katherine Mrowka, Chief 
Inland Streams Unit 

' DIVISION OF WATER RIGHTS 

SEP: o 3 2009 

Arnold Schwarzenegger 
Governor 

REQUEST FOR DEPARTMENT OF FISH·AND GAME WRITTEN·CONDITIONS FOR 
SMALL DOMESTIC USE REGISTRATION IN THE NAME OF DOUGLAS ·coLE, 
REGISTRATION NQ. D030_945R, CERTIFICATE NO. R480; DIVERSION FROM 
STANSHAW CREEK TRIBUTARY TO KLAMATH RIVER IN SISKIYOU COUNTY 

On August 25, 2009 and August 27, 2009 the Division of Water Rights (Division) staff dis_cuss~d ore­
mailed the Department of Fish and Game (DFG) regarding Small Domestic Use (SDU) Certificate No. 
R480 regarding the lack of DFG written conditions for the SDU. 

The Division of Water Rights (Division) received this Registration on September 9, 1999, and the 
Certificate was issued on November 30, 1999. Our records indicate that Division staff visited the site 
in. May 1999. Mr. Squires, agent for Mr. Cole, indicated DFG had made a site visit and that Mr. Cole 
was entering into an Agreement with DFG. The Division never received either written conditions for 
the SDU, or a copy of the DFG·streambed Alteration Agreement. (DFG Code§ 1600 et seq.) 

Mr. Cole ·returned his Registrant Report and Request for Renewal in August, 2004, along with his 
renewal fee. A subsequent conversation .with Yoko Mooring of this office and Jane Vorpagal,. dated 
January 18, 2005, is summarized in a contact report in our records. Subsequently, on April 8, 2005, 

· the Division sent"Mr. Cole a letter requesting that he con.tact DFG again·to obtain a written· clearance 
letter from DFG. Division staff stated that'his renewal was pending the DFG clearance letter. This 
office never received a ·letter from DFG regarding clearance for this SDU, _and conseque11tly, 
Certificate R480 has not be~n ~enewed. . 

· -E~ails from Ms. Vorpagal of August 25 and 27, 2009 state that DFG has. n·ot issued clearance for this 
· SDU, and DFG may require a new Streambed Alteration Agreement. The emails c1lso state that 
·Mr.Cole may neeq to file an Incidental Tak_e permit for Coho. Please c9nfirm in writing whether or 

n_ot DFG w_ill.require either or bot_h the Streamb~d Alteration Agreement and rnciden~al Take permit 
.. fo~ this _Registration. . . . . 

·SURNAME· J.0~ Calif or ia ElivirQnmental Protec io 
. 9/_ -z-/0'7 . . y Recycled Paper 

ge1ci ·.' ~1~, 
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Gary Stac_ey,.Regional Manager . - 2 -
Department of Fish and Game 

.. The ongoing_protest regarding pending·App!ication A029449, and the complaint regarding Mr. Cole's 
pre-1914 claim of right are separate.issues and should be considered separately. 

We ·will put a hold on the renewal" process for this Registration for 45 days. · it no response is received 
within 45 days of this letter, we will assume that_ DFG has determined that no special conditions for 
the Small Domestic ·use Registration are required. We will proceed with the renewal. process, if · · 
Mr. Cole _su_bmits his Report and Request-for. Renewal, ·along with the renewal fee. 

Enclosures: Copy of Original Application 
~opy of Certificate R480 

cc: (with enclosures) 

Jane Vorpagal_ 
Department of Fish and Game 
Northern Region 
601 Locust Street 
Redding, CA 96001 

bee: Katherine Mrowka, Steve Herrera, Chuck ·Ric~ (electronic copy of memo only) 

sjw:08282009: DCC; 09/02/09 
u:\perdrv\swilson\LSU SOU Registration\D030945R DFG clearance memo 08282009 

• • 
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• 
Doug and Heidi Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 
(530) 469-3322 

January 9, 2007 

Katherine Mrowka 
State Water Resources Control Board 
Division of Water Rights 
PO Box2000 
Sacramento, CA 95812-2000 

-
2008 FEB I 3 p;; I: 36 

RE: Addressing National Marine Fisheries Service (NMFS) Protest Dismissal C<:mditions 

Dear Mrs. Mrowka: 

The National Marine Fisheries Service protest to our application (#29449) included five 
terms, which, if met, would prompt them to remove their protest. Below we have included 
a discussion of these terms and how we propose to address them, if funding is made 
available to facilitate implementation of su~h measures. 

a), b) Diversion Intake: Limit diversion flow to a maximum of 3 cfs. 
Fish Screen: Screen intake with NMFS/DFG approved fish screen. 

We propose the design and installation of a head gate which will limit maximum 
diversion flow to 3 cfs. Gary Black with the Siskiyou Resource Conservation 
District has conducted initial field investigation to this end and proposed a concrete 
head gate out of the active channel consisting of an initial large compartment with 
two spillways: one back to Stanshaw Creek, and one into a smaller compartment for 
further settling. The spillway into the second compartment would be screen to 

. prevent entrainment of salmonids. One or both compartments would be outfitted 
with a bottom flush to clear accumulated sediments. This design, as I understand 
from Mr. Black, meets DFG/NMFS fish screen criteria, as well as the requirements 
for diversion from such a steep stream with highly variable seasonal flow. Grant 
funding would be ~uired to complete this mitigation step. 

c) Return flow: Return diverted flow from Stanshaw Creek back to Stanshaw 
Creek instead of Irving Creek. 

Installation of a return flow pipe from the hydro plant back to Stanshaw Creek 
above the Highway 96 culvert via the inboard ditch of Highway 96 has been 
surveyed. Both the NRCS and a private contractor installing-fiber optic along this 
stretch (Henkels and McCoy) have provided cost estimates for this project ranging 
from $65,000 to $110,000, respectively. Grant funding would be required to 
complete this mitigation step. · · 
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• 
Recent developments have further confounded this proposal, however, as the 
owners of Blue Heron Ranch who currently capture the water from this system 
before it enters Irving Creek and put it to secondary use, have threatened io sue if 
this water is taken away. This secondary use is currently permitted under their 
SWRCB application D-31201 Rand permit,#R-590. This issue must be resolved 
by the DFG, NMFS, and the owners of Blue Heron Ranch. 

However, one possible solution that is supported by Blue Heron is to maintain a 
portion of flow to Blue Heron Ranch sufficient to meet their needs. This solution 
also meets the needs of Marble Mountain Ranch in that it allows an emergency exit 
flow for diverted water in the event of a catastrophic failure of the return line along 
the Highway. A continued portion flow also provides for the maintenance of the 
existing Marble Mountain Ranch pond and agricultural uses of the water along the 
return route to Irving Creek. 

d) Bypass flows: Maintain a minimum bypass flow of 1.5 cfs (50% of summer 
base flow) at all times. 

We are concerned that maintaining a minimum bypass flow of 1.5 cfs at all times 
would mean completely dewatering Marble Mountain Ranch for some period of the 
summer one out of every four years, and greatly decrease or prohibit the use of 
diverted water for hydroelectric use in most summers. NMFS letter to the SWRCB 
dated July 8, 2002, confirms that minimum modeled flows for Stanshaw Creek 
reach or drop below 1.5 cfs. 

This minimum bypass flow also does not take into account increasing upstream 
consumptive uses by Stanshaw Creek riparian residents. These upstream 
consumptive uses for agriculture and domestic needs are entirely out of Marble 
Mountain Ranch Control and prohibit responsibility for Stanshaw Creek flow being 
entirely born by Marble Mountain Ranch. 

However, we are willing to maintain a summer creek flow sufficient meet DFG 
requirements for downstream resident fish passage, even though this will 
greatly increase the operating costs of our ranch due to increased generator usage. 

e) Monitoring: Provide California DFG personnel access to all points of diversion 
and places of use for conducting routine and/or random monitoring and 
compliance inspections. 

We welcome the DFG to monitor all points of diversion and places of use; 
however, in respect for private property rights ·and general decency, we would 
require some notice before DFG personnel enter onto our property. Our compliance 
with the above terms can be monitored effectively on a random basis by accessing 
the intake and outflow from public lands located along Stanshaw Creek. The 
outflow, once installed, could be easily checked from Highway 96, and the intake 
could be randomly checked by a moderate hike up Stanshaw Creek. 
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• 
Please feel free to call us or write if you have any questions or comments regarding this 
letter. We have strived to meet all terms required by the NMFS, and believe we have done 
so in a manner that protects the anadromous fishery while preserving our ability to keep 
our business running. 

Sincerely, 

~(n..,._ 

Doug and Heidi Cole 

\, 

WR-5

000524000524



J 

• • REQUEST TO BOE FOR ACTION ON 
WATER RIGHT ACCOUNTS 

For BOE Account Number: WRMT 094014417 

BOE Action Forms 
already signed and 

sent to BOE 

Owner of Account: _D_o_u.._.g.._la_s_T_C_o_le ______________ _ 

, Application Number (Ap ID#): _A_0_2_94_4_9 _____________ _ 

Please Make the Following Changes: 

Address Change: 92520 Highway 96, Somes Bar, CA 95568 

New Agent Name: 

Other: Delete the Agent Thomas J Doyle 
(Le, delete agent name, change Attention designee, etc,) 

Closeout Account: No Date of closeout: 
(Closeout ofan account is to remove it from BOE records such as for revocation or change in ownership. A 
closeout date must be identified and would normally be either July I or June 30 of a Fiscal Year.) 

Cancel Liability (billing): FY 03-04: __ . 04-05: 05-06: 06-07: 07-08: 

If Payment has been Received: 
Refund Payment: FY 03-04: 04-05: 05-06: 06-07: 07-08: 

Xfer to New Account: FY 03-04: 04-05: 05-06: 06-07: 07-08: 

Comments: Since the board mistakenly assigned Mr. Doyle as agent, it is our 
recommendation that you cancel the liability for 07/08 and rebill Mr. Cole 
to the correct address without any penalties. 

* If old owner paid. refund fees: if new owner paid. transfer fees to new account. 
(Specify if payment is to be refunded to old owner, new owner, and transferred to new account. 
Alternatively, specify if any payment should be retained when billing is cancelled.) 

Register New Account: 

APID#: A029449 Primary Owner Name ID: ---------
New Primary Owner: 
Attn Line Name (Agent): -----------------------
Ma iii n g Address:· --------------------------
City, State, Zip: Phone number: -------
BOE Entity type: ---------------- I-Individual, C-Corporation, G-Govemment, etc.) 

Bill the New Account: 

Fee Amount: Fiscal Year: 
" 

Start Date for New Ac¢ount: (Should be July I ofF:Y) -------
Fee Type:. 

(Permit, License, Application, FERC, USBR Contractor) 

ORIGINAL SIGNED BY DIVISION STAFF Signed and sent to BOE on 1/25/2008 

Annual Fee Account Change Request Rev. 11/26/2007 
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REQUEST FOR WRIMS UPDAT 

DATE: 1/15/08 

APPLICATION 1D:A029449 

TYPE OF CHANGE: 

0 OWNERSHIP (ADD, DELETE, ETC.) 

~~NT (~DD, DELETE, ETC.) 

D ADDRESS ONL y. 

OWNERSHIP CHANGE 

PROCESSED BY: OB 

APPLICATION ID(S) FOR RELATED FILINGS REQUIRING UPDATES: 

0 DELETE THE FOLLOWING OWNER(S): 

COMMENTS: 

D ADD THE FOLLOWING OWNER(S)­

OWNER NAME: 

ADDRESS: 

OWNER NAME: 

ADDRESS: 

COMMENTS: SPECIFY NEW PRIMARY OWNER/MAIL, NAME CHANGE FOR COMPANY OR TRUST 

AGENT CHANGE 

~TE THE FOLLOWING AGENT: THOMAS J DOYLE 

COMMENTS: 

0 ADD THE FOLLOWING AGENT -

AGENT N~ME: 

ADDRESS: 

COMMENTS: 

ADDRESS CHANGE 

0 CHANGE THE ADDRESS FOR (NAME): 

OLD ADDRESS: 

. NEW ADDRESS: 

NEW PHONE NUMBER: 

COMMENTS: 
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DIVISION OF WATER RIGHTS 

State Water Resources Control Board 

• 
.CONTACT REPORT 

DATE: 1/14/2008 

SUBJECT: A029449 

DIVISION PERSONNEL: Oscar Bautista. 

INDIVIDUAL/AGENCY CONTACTED: Thomas Doyle 

PHONE: (530) 469-3321.. 
v 

CONVERSATION DES,CRIPTION: I spoke.with Mr. Doyle on Monday, January 14, 2008, regarding 
the current agent for this application. He told me that he was mistakenly placed as agent, due to·· a letter 
he sent to the board requesting information about the proceedings of the application. He is the manager · 

· of a firm which owns a neighboring property to the property coyered by this application. I apologized 
for our mistake and I told him that I would correct the mistake and ensure that he be sent any 
correspondence regarding this application. 

DECISION(S):. NIA 

ACTIONS TAKEN: Agent change 

SURNAME 
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• . , • 
SCHUERING ZIMMERMAN 

SCULLY TWEEDY,. &~l)OYLI!:., LLP 
c, V~ t•ff;,;'f ePi"fJl,,-(); ~ ·C< . - , .. . . ~ "'.~; · ;t.~ ;.'- ,v",.\·. 

Attorneys at LawA I ri.i !l :: ON~) 

400 University A venue 
Sacramento,.CA 95825-6502, ·' 
(916) 567-0400 ' :" , -: . 
FAX: 568-0400 l . .. {I~ 

1

'~ ~ ~ 

Leo H. Schuering, Jr. 

;_· :_2~08 JAN I 6, A./1 II: 3.5~ : .... , .. ;' (: .. ~,~?:fh~1.;,t1.mo~;,~~ 
_ " Lawrence Scott Giardina• 

~ ./: -~ J, .; • " • ,. K
1

eith D. Ch id law 
Website: -w~.szs.com , , I. 

January 14, 2008 

State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento CA 94812-2 

' 

Re: App. Id. A029449 

Gentlemen: 

Dominique A. Pollara• 
,J t · Theodore D. Poppinga 

Patricia S. Tweedy 
Brett Schoel• 

Kristine E. Balogh 
Jason S. Barnas• 

Aimee L. Clark 
J. Hawken Flanagan 

Glenn M. Holley 
Christian Koster 

Brian A. Rosenthal 
Kat Todd-Schwartz 
David J. Van Dam 

• Also admitted in Nevada 

Steven T. Scully (1948-1994) 

I ain a member of KBH, LLC which owns Blue Heron Ranch at 93105 Hwy 96, Somes Bar, 
California. Blue Heron Ranch is near Marble Mountain Ranch which is owned by [)04g 
Cole. I received first a Notice of Determination and then a Statement of Account; copies 

'- - • - ~ 4 J • 

· are enclosed . Both have my name and Mr. Cole's name. They refer to App. Id. A029449 
.;}1 . 1which is an application filed by Marble Mountain Ranch. :· : ,. · : : ·.· 

I ignored the Notice of Determination becaus~ I assumed Mr. Cole received the same 
document. When I received the Statement of Account I wondered about my assumption. 
In any event, I assume the fee is something that Marble Mountain Ranch is suppose to 
pay. If for some reason my assumption is incorrect, notify me and provide an explanation 
why. 

Very truly yours, 

SCHUERING ZIMMERMAN 
SCULLY TWEEDY & DOYLE, LLP 

TJD:rrr 
Enclosures 

cc: Doug Cole/Marble Mountain Ranch 
92520 Hwy96 
Somes Bar, CA 95568 
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.OF CALIFORNIA 
BOARD OF EQUALIZATION FOR BOARD USE ONLY 

P.O. BOX 942879 SACRAMENTO. CALIFORNIA 94279-0057 RE PM 

ENVIRONMENTAL FEES SECTION (916) ~23-9555 EFFECTIVE DATE OF PAYMENT 

MO DAY YEAR 

Account: WR EF 094-014417 

Notice Id: , 0000 5421 032 I January 02, 2008 

Amount past due 

Amount enclosed 

111. 84 

Additional charges are due if not paid by 01/14/08 

(See instructions below) 

* STATEMENT OF ACCOUNT' 
This statement reflects all amounts due from you on this 
account. 

App.Id. A029449 

Water Rights Fee 

WATER RIGHTS 

DETERMINA!ION issued 10/15/07 
As determined 
For the Period 07/0l/07-06/30/08 

Revenue 
Penalty 
Interest ll/15/07-01/14/08 
Subtotal 

Amount Past .Due 

Fee Interest 

100.00 

100.00 
l. 84 
l. 84 

Penalty 

10.00 

10.00 

Total 

100.00 
10.00 
l. 84 

111 :84 

111. 84 
**********************************************************·************************************************** 
Other Liabilities 

Total Other Liabilities 0.00 
************************************************************************************************************ 

TOTAL ALL LIABILITIES 

Additional interest will accrue in accordance with the~Revenue and 
Taxation Code section 55041, 55042, 55050, 55061 on the unpaid Fee at 
the rate of 0.917 % per month. Interest of 0.92 will accrue if the Fee 
is not paid on or before 01/14/08. 

The above assessment is based upon amounts due for the annual fee on a 
Water Rig~t Application as required under California Code of 
Regulations, Title 23, Section 1063. 

Prom~t payment of all liabilities will prevent accrual of additional 
interest and/or penalties. 

Continued on back 

111. 84 
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. ,:~ . 
BOE-121~S1j REV, 11 (1-04) STATE WA•S~URCES CONTROL BOARD 

DIVI~ J, OF WATER RIGHTS 
P.O. BOX 2000 SACRAMENTO, CALIFORNIA 95812-2000 RE PM 

DIVISION OF WATER RIGHTS (916) 341-5431 EFFECTIVE DATE OF PAYMENT 

DOUGLAS T COLE 
Attn: . THOMAS J DOYLE 
400 UN IVERS I TY AVE 
SACRAMENTO CA 95825-6502 

*"'· Notice of Determination** 
You are hereby notified of an amount due from you as shown 
below. Please visit our website at www.bcie.ca.gov to 
download publications 17 and 70 to help you better 

· understand our appeals procedures and your rights. 
App.Id. A029449 

Water Rights Fee 

WATER RIGHTS 

DETERMINATION issued 10/15/07 
As determined 

Fee 

MO DAY YEAR 

Account: WR EF 094-014417 

Notice Id: 0000 5257 578 

Amount Due 

Amount enclosed 

I October 15, 2007 

100.00 

.Additional charges are due if not paid by 11/14/07 

(See instructions below> 

Interest Penalty Total 

Fof the Period 07/0l/07-06/30/08 
Revenue 
Subtotal 

100.00 
100.00 0.00 0.00 

100.00 
100.00 

AMOUNT-DUE 100.00 
************************************************************************************************************ 

Additional interest will accrue in accordance with the Revenue and 
Taxation Code section 55041, 55042, 55050, 55061 on the unpaid Fee at 
the rate of 0.917 % per month. Interest of 0.92 will accrue if the Fee 
is not paid on or before 11/14/07. 

Additional penalty of 10.00 is due if not paid by 11/14/07. 

The above assessment is based upon amounts due for the annual fee on a 
Water Right Application as required under California Code of 
Regulations, Title 23, Section 1063. 

Information concerning Determinations 
A person against· who a determination is made or any person directly 
interested may petition for reconsideration with the State Water 
Resources Board within 30 days from the date shown at the top of this 
notice. The State Water Resources Control Board must receive the 
petition for reconsideration by the JOth day. A petition for· 
reconsideration must be in writing and state the specific grounds upon 
which it is founded, including an explanation why: the petitioner 
believes that no fee is due or how the· petitioner believes that the 

'. 

Continued on back 
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Detail Report • • · Page t'of 1 

Siskiyou, CA MIKE MALLORY, ASSESSOR 
! 

ParcelQuest by CD-DATA 1 

1 D Property Address: 
·-----------------------------------~ 
'. Ownership 

· Parcel# (APN): 

Parcel Status: 

Owner Name: 

Mailing Addr: 

Legal Description: 

l 

026-290-270 Use Description: 

ACTIVE 

COLE NORMAND & CAROLYN TAYLOR 

92520.HIGHWAY 96 SOMES BAR CA 95568 

! 
1 Assessment 

I 
I 

I Total Value: $599 Use Code: 339 Zoning: 

Land Value: $599 Tax Rate Area: 085000 Census Tract: 5.00/3 

lmprValue: Year Assd: 2007 lmprType: 

Other Value: Property Tax: Price/Sq Ft: 

% Improved: Delinquent Yr: 

Exempt Amt: . $1,000 Exempt Codes: N 

! 
.! Sale History 

Recixding Date: 

Recording Doc: 

Rec. Doc Type: , 

Transfer Amount: 

Seller (Grantor): 

1st Trust Dd Amt: 

2nd Trust Dd Amt: 

Sale1 

03/05/2007 

'20070002949 

Sale2 

02/07/2005 

20050002125 

COLE DOUGLAS T & HEIDI A 

I Property Characteristics 

Lot Acres: Year Built: 

Lot SqFt: Effective Y~ar: 

Bldg/Liv Area: 

units: Total Rooms: 

Buildings: Bedrooms: 

Stories: Baths (Full): 

Style: Baths (Half): 

Construction: Bsmt SqFt: N/A 

'J ~ 
Quality: Garage SqFt: 

I Bujlding • 
l Class: 
I Condition: 

Other: 

Other Rooms: 
- ,_ ·=-..,.-

Sale3 

07/02/2004 

20040010300 

Fireplace: 

A/C: . 

Heating: 

Pool: · 

Flooring: 

Park Type: 

Spaces: 

Transfer 

03/05/2007 

20070002949 

Site Influence: 

Timber 
Preserve: 

Ag Preserve: 

*'The information provided here is deemed reliable, but is not guaranteed. ParcelQuest by CD-DATA. 

. . 
. http://www.parcelquest.com/PQWeb/StdDetail.aspx?s=6051 &mach= 1,&srch=2660349&p... 1/14/2008 
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Detail Report • • Page 1 of 1 

1 Siskiyou, CA MIKE MALLORY, ASSESSOR ParcelQuest by CD-DAT A l 
11 • 

: D Property Address: 

! Ownership 

Parcel# (APN): 026-290-240 Use Description: 

Parcel Status: ACTIVE 

Owner Name: 

Mailing Addr: 

COLE NORMAN D & CAROLYN TAYLOR 

92520 HIGHWAY 96 SOMES BAR CA 95568 

Legal Description: 

I Assessment 
' 

Total Value: $12,532 Use Code: 339 Zoning: 

Land Value: $12,532 Tax Rate Area: 085000 Census Tract: 5.00/3 

lmprValue: Year Assd: 2007 

Other Value: Property Tax: 

% Improved: Delinquent Yr: 

Exempt Amt: Exempt Codes: N 

Sale History 

Sale1 
Recording Date: 03/05/2007 

Recording Doc: 20070002949 

Sale2 

02/07/2005 

20050002125 
Rec. Doc Type: 

Transfer Amount: 

Seller (Grantor): COLE DOUGLAS T & HEIDI A 

1st Trust Dd Amt: 

2nd Trust Dd Amt: 

Property Characteristics 

Lot Acres: 4.200 

Lot SqFt: . 182,952 

Bldg/Liv Area: 

Units: 

Buildings: 

Stories: 

Style: 

Construction: 

Quality: 

Building 
Class:· 

Condition: 

Otner: 

Other Rooms: 

Year Built: 

Effective Year: 

Total Rooms: 

Bedrooms: 

Baths (Full): 

Baths (Half): 

Bsmt SqFt: N/A 

Garage SqFt: 

lmprType: 

Price/Sq Ft: 

Sale3 

07/02/2004 

20040010300 

Fi_replace: 

NC: 

Heating: 

Pool: 

Flooring: 

Park Type: 

Spaces: 

Transfer 

03/05/2007 

20070002949 

Site Influence: 

Timber 
Preserve: 

Ag Preserve: 

"The information provided here is deemed reliable, but is not guaranteed. ParcelQuest by CD-DATA. 

i 
I 

- J 

http://www.parcelquest.com/PQWeb/StdDetai l.aspx:?s=6051 &mach= 1,&srch=2660349&p... . 1/14/2008 
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Detail Report. • • Page 1 of 1 

! Siskiyou, CA M_IKE MALLORY, ASSESSOR ParcelQuest by CD-DATA 
ii 

\ 
! 0 Property Address: 92520 STATE.HIGHWAY 96 SOMES BAR CA 95568-9713 

I . 
i Ownership 
; 
' . 
i 

Parcel# (APN): 

Parcel Status: 

026-290-200 Use Description: 

ACTIVE 

Owner Name: 

Mailing Addr: · 

Legal Description: 

COLE NORMAND.& CAROLYN TAYLOR 

92520 HIGHWAY 96 SOMES BAR CA 95568 

I I Assessment 

Total Value: $668,185 Use Code: 339 Zoning: 

Land Value: $160,467 Tax Rate Area: 085000 Census·Tract: 5.00/3 

r , 

lmprValue: $507,718 Year Assd: 2007 

Other Value: Property Tax: 

% Improved: 75% Delinquent Yr: 

Exempt Amt: $7,000 Exempt Codes: y 

Sale History 

Recording Date: 

Recording Doc: 

Rec. Doc Type: 

Transfer Amount: 

Sale1 

03/05/2007 

20070002949 

Sale2 

02/07/2005 

20050002125 

Seller (Granter): COLE DOUGLAS T & HEIDI A 
1st Trust Dd Amt: 

2nd.Trust Dd Amt: 

j Property Characteristics 
l 

!. 
' I 
I 

Lot Acres: 

Lot SqFt: 

Bldg/Liv Area: 

Units: 

Buildings: 

Stories: 

Style: 

Construction: 

Quality: 

Building 
Class: 

Condition: 

Other: 

Other Rooms: 

43:170 

1,880,485 

Year Built: 

Effective Year: 

Total Rooms: 

Bedrooms: 

Baths (Full): 

Baths (Half): 

Bsmt SqFt: 

Garage SqFt: 

N/A 

lmprType: 

Price/Sq Ft: 

Sale3. 

07/02/2004 

20040010300 

Fireplace: 

A/C: 

Heating: 

Pool: 

Flooring: 

Park Type: 

Spaces: 

Transfer 

03/05/2007 

20070002949 

S!te Influence: 

Timber 
Preserve: 

Ag Preserve: 

**The information provided here is deemed reliable, but is not guaranteed. ParcelOuest by CD-DATA. 

I 

I 
' 1· 

http://www.parcelquest.com/PQWeb/StdDetail.aspx?s=6051 &mach= 1,&srch=2660349&p... 1/14/2008 
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,,. ... s' °2007/08 PENDl'ilJ'APPLICATION ANN4IIL FEE REVIEW 

REVIEW COMPLETED BY: KDM ·, ,, .. "· ----------DATE: J· ,;;,. 9/3/20-d~? "· .-, 

OWNER I· E)QUG,LAS T. GOLE 

,~Yl;S, . .,Jwas a public notice of the ~eplication issued? 

If yes, what date? tfnB/2000 . :, ;',; .. ,: .c;,j 

APPLICATION 
NUMBER 

. 2~449 , ,. ', '. 
.,':'. __ '" ·' ..p r.:W:::, ,c~ 

·:. ~';:, "f' 'ff; ,~ 

Was this application charged an 
annual fee for 2006/07? 

:. :·"r'.ES , 

....----__;,--I---..... ---' 
:· 

1
:: ;; • f'{_o t1tfr11J :J:: ·~ 
'P;~srlr } :;:i{;i:1::;i; 
Reviewer 
(review 

complete) 

Senior 
(approve 
review) 

IF ANY OF THE FIVE FOLLOWING CRITERIA ARE TRUE, AN ANNUAL FEE IS NEEDED 

L · .,:ias the diversion of water. the construction of diversion works. or the clearing of land where the 
diverted water will be used or stored been initiated before a permit has been issued authorizing 

SJWpost 
on ledger 

and copy to 
Binder · 

the diversion? . . · ~-p""'p_. _Fi_1e_--'----~ 

If you are uncertain whether or not there is an existing or "threatened" diversion call the applicanUagent and write a contact 
I • • 

memo to the file. If you have no evidence (verbal, written, picture, etc) of a diversion or threatened diversion you must answer 
!'NO" to this question. 

If yes, provide the name & d~te of item that provides evidence of this. 3/27/1989 !date 

w?iJisthe application on hold because the applicant has requested any delay in pro .... c_e_s_si_~_g_? ___ -=--------, 

If yes, provide the name & date of file item that provides evidence of this. !· :.· ' u. '°' .; :1 !date 

: E.;NO/ ·~I ls the applicant the CEQA lead agency and has the applicant failed to adopt or certify a final environmental document (as 
required) for the project within 2 years after the application was noticed? 

If yes, provide the name & date of file item that provides evidence of this. 

f~F:]Has the applicant not S\.Jbmitted s~pplemental information as required by the Division ot'Water Rights under WC 1275?_ 

If yes, provide the name & date of the f~le item that provides evidence of this. "-'-1__·_._"_·_· ...... ,;:· __ .;,_;'· ___ · ..... ··· ..... ,! ____ ~!date 

Lr.iQ,::::::J Is the permit signed by the Division Chief and ready for issuance but the applicant has not paid the fees required by Public 
· Resources Code 10005, Fish and Game Code 711.4, or· other law? 

If yes, provide the name & date of file item that provides evidence of this. 

)NNUAL FEE REQUIRED 
NOTE: Complete Page Two of this form even if NO annual fee is 
required .. Enter the diversion information and initial the dialog 

boxes concerning diversion data and WRIMS. 

[ -,No~.]ooes this application include.hydropower as a use (more than just incide.ntal)? 

Page 1/2 Revised 8/13/07 
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2007;~008 Pending Appli~ation Ann .. e Review~- Page 2 

2,1_ss·.100 ·· ~' acre-ft 

L ;,.f.,f' -i~~~!~t.~~~ :~· ~D~
1,,~,t1·! ·.~~I; POD: POD: POD: 

,. ii;i/,c\'.tii\te1s1'oA '."'~ • Purpose of Use: Purpose of Use: Purpose of Use: r~ 0 .....,,,, ... ..,,.,,,., ...,A··~':',J1f'" .~"~ ''f'lf .... {J:~•t-,i..,~O,,t 
~: .Calculations, ., •. , ..;, ,, 

, ;,•- ,F - ['/ •-§'; :~G~ ~ B·,-,,.-.. !'1 

~i:""".:'7·,"'">f' 'if ·~"'1\" ;,\sfft"'.i.t' ':'•,$>;·,, i·#: 
~ __ '._ .• ---'· • ci.-~ • :i[ •-.. '"-!Jill_,_,,._ ________ _.. 

. ~ - '-~ ---y ,. ,;, 3.000 cfs ~ .0.000 cfs .i.', ,.. ~.·. ~ ,:.},,0.000 cfs " 
., 

Direct Diversion Rate 
'", 0.000· 0.000 ,,.,;. ·"0'.000 , gpm gpm r gpm 

(fill in only one rate for each POD) = 
, . ,• ; "' ''!Cf,, "' ~ ,.".~! :.jl; '~,' '• 
~ .o.opo. gpd 0.00Q gpd ~ ..;,-,....:.Q.009 gpd ~ifo" !.'I!. " 

, ., ~· 
') 

Diversion season begin date •j,o,,'• 
" 1'11/2007 ·' 1/0/1900 • .•. ·'<i-1/0/1900 't 

Diversion season end date 
~· :, , , 

1/0/1900 f,f~ ;i',, •• ""1)()/1900 ,. 12/31/2007 

No. of days in diversion season 365.00 days 

I 
0.00,days 

I 
0.00,days 

Direct Diversion Quantity(s) 2171.933 acre-ft 0.000: acre-ft 0.000: acre-ft . 
POD: POD: POD: 

Purpose of Use: Purpose of Use: Purpose of Use: 

;;~ ... 0 . . 
,. " '0.000 cfs 0:900 cfs :!f"':""''7';. O:OOQ cfs 

Direct Diversion Rate .... ,, :. '0.606 , , 

0.000 ~,.,, ' ,'o ctooo 
(fill in only one rate.for each PO_D) ' gpm gpm. gpm 

·~_"'" ,,_,<,, .~ "'oi $" ·, i,;q ··,-Ir r·"· ,, _., %< .,~-~<"fl,,,.,; ~,,...:-1,, 
,,, .. j, .. 0;000 gpd , :, , 0.000 gpd , :. * ,f . ~ ,;..: 0.000 gpd 1 ~ 

Diversion season begin date '''":-"' .~"'.. ~'1/1/1900 .. if • 1/0/1900 
,., ·:.; ,, ,,,1 /0/1900 

·~·~·'t 
~.111/1900 

,; ,. 

1/0/1900 
k' •'!l' ~ " J,. .~ ~ "~. - ' 

Diversion season end date . . ,._, .. , ., 1/0/1900 

No. of days in diversion season I 
Direct Diversion Quantity(s) 

0.00,days 
0.000 acre-ft I 

0.00,days 
0.000 acre-ft I 0.000: acre-ft 

0.00,days 

Total Annual Direct Diversion Quantity (calculated) 2,171.933 acre-ft 

Total Annual Direct Diversion Quantity Cap (if applicable) 
J11,,..,a;1 !'. Q.QOQ ri '" ~I !" ;?c.:reffC ~- '"' ,; ... ' ' 

':'!':'~nnual Stora ·-tf1Quantit~~ iii. .... ., -...... ""'""' g !.·· .,.. • Y. fli 
RES 1 RES2 r RES3 

I ; !"' ... ,,.o.ooolacre-ft I: .• 
,, 

~a.ooblacre-ft L: ... ' ,,.,.0:000 acre-ft ,,f\,;; ,,. ' " -
Number of Refills (if applicable)! ·Y-,""" ,-, ' JI'>~· ~: ·o.ool , ' I . -ii o.ool I ., '~· ~··o:oo 

. r ~~6~~:~61 ·J • ~ ::~;6~~:661 . 'f :: 
,, 

, 1/()/19001 Diversion season begin date l -~ ),, ·f -~ , 
a> ~-

:..1,011960 Diversion season end date ' ,, ' ,· ... ; 

No. of days in diversion season I o.oo!days I o.oo!days I o.oo!days 

, 

RES4 'RES5 r ~': ,. , : , cfobo,acre-ft 

Number of Refills (if applicable) · · :, 0:00 I ,, ,,. 

· 0.000,acre-ft 

, 0.00 

Diversion season begin date· I" } ", ; 1/0/19001 t ::11911:90_~, 
Diversion season end date ·:· .~;: ·, • ·1,071900 " 1/0/1900 

No. of days. in diversion season I o.oo!days I o.oo!days 

Total Annual Storage Quantity 0.000 acre-ft 
;,,-· ~ 'O . r Total Annual·Storage Quantity Cap (if applicable) 'I'" 0.000, ,,,, acre-ft 

2,168.100 acre-feet 

The 'Total Annual Diversion for Fee Calculation' above is based on the maximum quantity of water that may be diverted under the 
app/icationlpermitllicense. · ..-----------t 
I have checked the above-listed and verified the Total Annual Diversion Quantity against the· "Max 
Use Ann" value in WR/MS. If the "Max Use Ann" is incorrect. I have completed the WR/MS Update 
Sheet and attached it to this review. 

ANNUALFEEDUEFOR,:===============;i 
2007-08? YES 

, -i_ 
't'~ ~o 

, e" -~~ ~ ,, ': 

-~ ~~--- jt «· ;. \· -~ ,, > 
,: , 

Initials 

Revised 8/13/07 

WR-5
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• 
Supplemental Worksheet for Annual Fees of Pending Applications and Petitions for Hydropower 

Facilities 

• • Please note that this form should only be used for apps/permits/licenses where hydropower is the primary use and other 
consumptive uses under the water right are considered incidental 

· Application No. 

Permit No. 

License No. 

Is the project subject to FERC licensing? 

, 

The following information will determine whether the applicant/petitioner is subject 
. ' 

to a hydropower annual fee discount pursuant to CCR section 1071: 

. . 

For both pending applications and petitions, has the applicant/petitioner not submitted 

supplemental information as required under Water Code sections 1275 or 1701.~? 

The annual fee should be reduced by 50 percent 

WR-5
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Application Water Use 

General Query 

Term Decision htension , FERC Irrigation 

;- WRAPP --------------------~'--------------, 

ji Record Delete 
Appl Id, :A029449 

J: (' Yes r.":, No 
I 
I• 

WRUSE 

Record Delete r Yes c;:, No· 

Record Delete Reason r: 
Appl Id 1mmmj. 

Season Dd Primary Begin Month rj 
Season Dd Primary End Month r2: 

Season Dd Second Begin Month p: . 
• -'· .J 

Season Dd Second End Month r: 
Annual Dd .~_168. 1 

Season Store Begin Day p, 
'Season Store End Day p 

Season Net Acres )5 

Population )ii ,_ 
Season Dd Second Period V--' 

Use Code p. LO\,- I 
Season Dd Primary Begin Day P,. 

Season Dd Primary End Day ~ 

Season Dd Second Begin Day· p .. 
~ - - I 

Season Dd Second End Day., p 
Season Store Begin Month p 

Season Store End Month p 
Season Collect p 

Season Gross Acres p,...-........ --­

. Season Dd Primary Period p65 _., 

Season Store Period p 
Use Comments,,;;..;.=;.;;...--------------

Record Upclate User Id I WHALENT _...,;;.;;.,.,.. _____ __J 

1 Recor.d Update Date l01/2Bi2000 

: Record Create User Id SHIUHLIN 
-,,,-,-,---------' 

, Record Create Date 109/15/1994-

WR-5
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. ~' 
i..., •• • • REQUEST TO BOE FOR ACTION ON 

WATER RIGHT ACCOUNTS 

For BOE Account Number: WR MT O 94014417 

BOE Action Forms 
already signed and 

sent to BOE 0 

Owner of Account: _D"""o_u .... g._la_s_T_C_o_l_e __ '-'---------

Application Number (Ap ID #):· A029449 -----------------

Please Make the Following Changes: 

Address Change: . 400 University Ave, Sacramento, CA 95825 

New Agent Name: _T_· _h_om_a_s_J_D~oy~l_e _____________ _ 

Other: 
(i.e. delete agent name, change Attention designee, etc.) 

Closeout Account: ·No Date of closeout: 
(Closeout ofan account is to remove it from BOE records such as for revocation or change in ownership. A 
closeout date must be identified and would normally be either July~ or June 30 ofa Fiscal Year.) 

Cancel Liability (billing): FY 03-04 No FY 04-05 No FY 05-06 

If Payment has been Received: 
Refund Payment (see co~ments): FY 03.:.04 FY 04-05 FY 05-06 

Transfer to New Account: FY 03-04 FY 04-05 FY 05-06 
Comments: 

No FY 06-07 

FY 06-07 

FY 06-07 

* If old owner paid. refund fees: if new owner paid. transfer fees to new account. 
(Specify if payment is to be refunded to old owner, new owner, and transferred to new account. 
Alternatively, specify if any payment should be retained whef! billing is cancelled.) . 

Register New Account: 

AP ID#: A029449 Primary Owner Name ID: 10022188 
New Primary Owner: 

.. Attn Line Name (Agent)_: -------------------­
Mailing Address:-----------------------­
City, State, Zip: Phone number: 

BOE Entity type: ---------- I-Individual, C-Corporation, G~Govemment, etc.) 

Bill the New Account: 

Fee Amount: Fiscal Year: 

Start Date for New Account: (Should be July I ofFY) 
' -------

Fee Type: 
(Permit, License, Application, FERC, USBR Contractor) 

ORI%GNED BY DIVISION STAFF Signed and sent to BOE on 6/20/2007 

Annual Fee Account Change Request 1/14/2007 

No 

WR-5
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REQUEST FOR WRIMS UPDAT. 

PROCESSED BY: MJY DATE: 6/14/2007 

APPLICATION 1D:A029449 APPLICATION ID(S) FOR RELATED FILINGS REQUIRING UPDATES: 

TYPE OF CHANGE: 

0 OWNERSHIP (ADD, DELETE, ETC.) 

• AGENT (ADD, DELETE, ETC.) 

D ADDRESS ONL y B 

OWNERSHIP CHANGE 

0 DELETE THE FOLLOWING OWNER(S): 

COMMENTS: 

D ADD THE FOLLOWING OWNER(S) -

OWNER NAME: 

ADDRESS: 

OWNER NAME: 

ADDRESS: 

COMMENTS: SPECIFY NEW PRIMARY OWNER/MAIL, NAME CHANGE FOR COMPANY OR TRUST 

AGENT CHANGE 

0 DELETE THE FOLLOWING AGENT: 

COMMENTS: 

• ADD THE FOLLOWING AGENT -

AGENT NAME:,THOMASJ DOYLE [ l 00?~(91'2-ft 
ADDRESS: 400 UNIVERSITY AVE, SACRAMENTO, CA 95825 

- . ,' - . ' -- - -- ~ .,_ - - ~ __ -=a::-- - -

COMMENTS: 

ADDRESS CHANGE 

0 CHANGE THE ADDRESS FOR (NAME): 

OLD ADDRESS: 

NEW ADDRESS: 

NEW PHONE NUMBER: 

COMMENTS:. JUN 18 -2007 

rsc( I>/-,, JUN 2 0 200? 

WR-5
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- . • SCHUERING ZIMMERMAN 
SCULLY TWEEDY & DOYLE, LLP:rArt/ W~l~R RESOURC:S 

( ,(ihJ I hOL f)J.M :[) 
Attorneys at Law 

400 University A venue 
Sacramento; CA 95825-6502 
(916) 567-0400 
FAX: 568-0400 
Website: www.szs.com 

June I I, 2007 

Via Certified Mail 
Victoria A. Whitney, Chief 
Division of Water Rights 
State Water Resources Control Board 
F'.C. Hc.x -100 
Sacramento, CA 958 I 2 

:on7 ..;'U"',' ,' 2 ~ u it Af~! jni,,eo H. Schuering, Jr. 
I Rooert•H. Zimmerman 

Thomas J. Doyle• 
DIV Ot: V•i\i:::fi' rLa~1r1ei:ice Scott Giardma• 

S" ·1• ' .... 1 n,u, 0 Keith D. Ch id law . 
, .. .CR.AMENTO Dominique A. Pollara• 

Theodore D. Poppinga 
Patricia S. Tweedy 
Kristine E. Balogh 

Jason S. Barnas• 
Glenn M. Holley 
Christian Koster 

Brian A. Rosenthal 
Brett Schoel• 

David J. Van Dam 

• Also aomitted in Nevada 

Steven T. Scully (1948-1994) 

Re: Application of Marble Mountain Ranch (Application #29449) 

Dear Ms. Whitney: 

I am the manager for the Limited Liability Company. that owns Blue Heron Ranch. 
request notice of any further/future proceedings concerning Marble Mountain Ranch's 
application. Thank you for your assistance. 

Very truly yours, 

SCHUERING ZIMMERMAN 
SCULLY TWEEDY & DOYLE, LLP 

Thomas J. 

TJD:leh 

WR-5
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J 

I 

.. , 

92520 Hwy96 
Somes Bar, CA 95568 
T 53D-469-3322 
guestranch@pc;web net 
www marb!emrn ,otajnraocb com 

lm.m~ BBJ l!'o· ·n1111 m1·1· c··m >r ~, ., ~,,··~-. : . -r : ·{ , . .i . · . ., . . : r . . . . I \ C cf,, . ( ~ :. " ·"' .. '--.. ,I '' . ~ ' ' '.' ' .'.'.\' '·i· _·. 1•' ·~ '' Q.· •. ' ,1, ', !. -'·."· ,•,..:;, !'': .. " tC' 
•··~.· , ''·'rJ l, .. · , •1 • J·· 'vi~-~ 

_,__ • ; .. d!l l!!'J .t1;; . b - •--· ,; ·. .. 200JF[~ 2~ 29 

Donald B. Koch, Regional Manager 

· Northern California-Coast Region 

Department of Fish and Game 

601 Locust Street 

Redding, CA 96001 

Date 2/19/07 

,~:1 .- ~' c9,~ ~ 
t.J~v. . i , .. '., . -!'" cf.:;;,!, < 

'\_ id ·.!_j Ii l~fl 110 
( ''":J~1~J;-'- ..... uhl., ,A.,·:1t,\~ 10 

Regarding your letter of February 7, 2007 addressing application.29449:. 

1. would like to thank you for your input on our application and our attempts to re­

solve your protests. I would also like to take this opportunity to address two areas 

of apparent misunderstanding regarding our operations at Marble Mountain Ranch 

and the nature of Stanshaw Creek flows. 

The first issue is the request by DFG to maintai_n 2.5 cfs flows measured at the cul­

verts below Hwy 96. We are concerned that maintaining a minimum bypass flow 

of 2.5 cfs at all times would mean completely de-watering Marble Mountain Ranch, 

upstream riparian users, and riparian users at the mouth of Stanshaw for some 

period of the summer nearly every year. NMFS letter to the SWRCB dated July 8, 

2002, confirms that minimum modeled flows for Stanshaw Creek reach or drop be­

low 1.5 cfs on a regular basis. The natural _flows of Stanshaw creek are entirely 

out of the control of Marble Mountain Ranch as are the operations of other riparian 

consumptive users of Stanshaw Creek water. 

However, we are willing to maintain a summer creek flow at the point of our diver­

sion sufficient to meet requirements for downstream resident fish passage, even 

though this will greatly increase the operating costs of our ranch due to increased 

generator ·usage. 
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The second issue relates to the operation of our hydroelectric plant. When cap­

tured flows drop below 3 cfs we do not make a system-wide switch to diesel gener­

ated pow~r. As flows begin the seasonal drop, we modify our operations to reduce 

power use (such as eliminating air conditioners for guests), and modify timed use 

patterns. When hydro-power availability drops below our minimum configured op­

eration, we begin to replace 1-4 legs of our hydro distribution grid with diesel power 

in an attempt to minimize fossil fuel consumption and it's accompanying costs. On 

low water years we will at times make daily evolving power source switches be­

tween hydro and diesel power to meet changing diurnal use patterns and daily di-
, 

urnal stream flow patterns. Total reliance on diesel power typically happens only 

during periods of system maintenance and repair. Additionally, we NEVER capture 

water for a frivolous and non-beneficial use. Other beneficial uses for our cap­

tured water include domestic consumptive needs, ongoing agricultural uses for 

maintenance of orchards, gardens, pastures, ranch fire prevention, pond mainte­

nance, and stock needs as well as periodic use by USFS and CDF crews in large 

scale fire-camp support and finally downstream beneficia! uses by Blue Heron 

Ranch operations. This water diversion is based on an 1865 water filing with a 

1911 U.S. presidential proclamation permitting "any beneficial use" and our position .· 

.is that all of our captured water is put to continuous and multiple beneficial uses. 

We view the diversion as a stewardship that benefits the public trust and we make 

every effort to reduce and eliminate any adverse impacts of the diversion. 

When we (the Cole family) took possession of Marble Mountain Ranch in 1994, we 

made strategic choices to evolve operations away from a highly power consump­

tive use as a mobile home park. At that time there were 55 licensed RV hook-ups 

each running 30 amp circuits, as well as the existing outbuilding, home and cot­

tage usage and agricultural uses. Our strategy from the beginning has been to 

search for an operational mode that would be profitable, ecologically sound, and 

would suit our family business interests. This evolution has led us to the current 
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"guest ranch" profile that has eliminated the R. V. use and relied on a much smaller 

ranch population. 

We are entirely willing to continue exploring any viable alternatives to power gen­

eration such as solar supplementation. We are also willing to return a portion of 

captured flows to the mouth of Stanshaw and to improve ditch water 

transportation. All of these improvements will require grant funding in order to im­

plement the changes. 

One final point I would" like to address is the need to took at global Stanshaw creek 

usage rather than a limited Marble Mountain Ranch use perspective. There is 

consumptive use by land owners at the creek confluence, there is significant con­

sumptive usage by upstream Patterson Ranch residents and a historic secondary 

use of diverted water by Blue Heron Ranch operations. While we claim a historical 

priority position to these other riparian users, we are not_ currently calling for any 

more than a recognition that these uses exists. We find it unrealistic and unfairly 

burdensome to place management of creek flows entirety in the circle of responsi­

bility of Marble Mountain Ranch. We cannot create 2.5 cfs below the Hwy 96 cul­

vert while natural flows regularly drop below 1.5 cfs and while ignoring the uses 

and needs of all Stanshaw creek water users . 

Sincerely yours, 

~ t .c..,__.__ 
Douglas T. Cote 
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cc. Mr. James R. Bybee 

NOAA Fisheries 

777 Sonoma Aveneue, Room 325 

Santa Rosa, CA 95404 

Ms. Katherine Mrowka, 

Chief Watershed unit 3 

Division of Water Rights 

P.O. Box 2000 

Sacramento, CA 95812-2000 

Ms. Jane Vorpagel 

Department of Fish and Game 

601 Locut Street 

Redding, CA 96001 

Margaret Tauzer 

National Marine Fisheries Service 

1655 Heindon Road 

Arcata, CA 95521 
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ti Memorandum 

To: · Ms. Katherine Mrowka, Chief 
Watershed Unit 3 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

. Fro,n: DO,NALD B. KOCH, Regional Man 
Northern California-North Coast R 
Department of Fish and Ga 
601 Locust Street 
Redding, CA 96001 

2008 FEB I 3 PM 2: 52 Date: February 7, 2007 

subject: Application 29449 of Doug Cole, Marble Mountain Ranch, Stanshaw Creek, 'Siskiyou 
County 

· "The Department of Fish and Ga'me· has received your December 6, 2006, letter 
which st~tes there has be·en recent progress in addressing the public trust resource needs 
associated with Application 29449. You requested a response within 45 days ·which states 
any proposed protest dismissal conditions that have been developed for this matter. The 
Department is·not sure what progress you are referring to.· Department staff attempted to 
call you, however, you have been out of the office for several weeks. An attempt was 
made by the Department to assist the land owner with grant funding to route.diverted water 
back to the Stanshaw Creek watershed. That grant was not funded due, in part, to the 
unresolved water right issues relating to this diversion. 

This diversion was the subject of a complaint investigation as well as a protest on 
Water Right Application 29449 by the Department on March 17, 2000. The Department 
has written several letters which should be in the Board's records. Our latest 
correspondence·was a July 5, 2005, letter to Mr. Doug Cole which outlined our primary 
concerns wit~ this diversion. Board staff received a copy of that letter. 

· As we stated in our November'20, 2001, letter to the Board, as well as in our letter 
• ,,_ ·' ,1 r, - ,,. ' "' 

to Mr. Cole,·our prjmary concerns are for tHe coho salmon (Onchorhynchus kisutch) which 
rear in the lower reach of Stanshaw Creek below Highway 96. 
'\, 'I l~•!>\ 

. We believe the Highway 96 culverts are currently a barrier to upstream migration of 
fish. The Departmerit, therefore, has focused our concerns and mitigation measures on 
the 0.25 mile stream reach downstream of these culverts. This stream reach is 
characterized by deep pools, large woody debris, dense overhanging riparian cover 
shading the stream, and generally cool water temperatures thus providing good rearing 
and refuge habitat for juvenile coho salmon and steelhead trout (Oncorhynchus mykiss). 
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• • 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low 
dissolved oxygen levels occasionally found in the Klamath River during the warm summer 
and early fall months. However, critical coldwater refuge habitats for coho salmon and 
steelhead in lower Stanshaw Creek need to be accessible to the fish, so sufficient water 
needs to stay in the stream to maintain connectivity1to the Klamath River a_ll year. 

The Department currently proposes year-round bypass flows of 2.5 cubic feet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential 
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to. ensure 
that existing instream habitat conditions in Stanshaw Creek for coho salmon and steelhead 
are maintained. Water temperatures should remain cold and year-round access to the 
stream from the Klamath River is a better guarantee. To accomplish this objective, we 
recommend the total stream flow be bypassed whenever it is less than the designated 
amount. Based on field reviews and best professional judgment, it was determined that 
2.5 cfs should maintain connectivity and an adequate channel which allows young 
salmonids access to Stanshaw Creek from the Klamath River. However, the.Department 
may require additional bypass flows in the future if conditions change such that 2.5 cfs is 
no longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future 
modification of the barriers or more detailed studies may also indicate ·a need for higher 
instream flows. 

It is our understanding from discussions with Board staff that water is currently 
diverted from Stanshaw Creek even when there is not enough flowto run the hydroelectric 
generators. We believe this procedure results in wate·r being wasted and not being put to 
beneficial use. This procedure typically occurs during critically dry periods when natural 
flows are needed to maintain salmonid access from the Klamath River to cooler water, 
rearing, and refuge habitat found in Stanshaw Creek. If the stream flow in Stanshaw 
Creek is less than the amount needed to run the hydroelectric plant (3 cfs), then water for 
power generation should not be diverted and the entire natural flow of Stanshaw Creek 
should be bypassed to maintain the downstream fishery resources. · 

During both inspections, various options were discussed which could help satisfy 
the required downstream flow conditions. We believe two options have merit for the Board 
and the owner to consider. One option would be returning diverted flows back to 
Stanshaw Creek after the water is used to generate electricity. Currently, tailwater is 
discharged to the adjacent drainage of Irvine Creek. Second, improvements to the open 
ditch system and/or updating the. hydroelectric gen'eration system may also allow the 
applicant to divert less water while still meeting the needs for ·domestic purposes and 
electric generation. 
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• • 
If you have any questions or comments regarding this memorandum, please 

contact Staff Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
NOAA Fisheries Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 . 
Somes Bar, CA 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, CA ~6001 

ec: Ms. Jane Vorpagel 
jvorpagel@dfg.ca .gov 
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92520 Hwy 96 • Somes Bar, CA 95568• 800-552-6284 • Fax 530-469-332 l 

January 4, 2007 

Steve Herrera , .·: 
State Water Resour'ces c6ntrol Board 
Divisii6n ofWater Ri°§hts 
P.O. Box 1000 
Sac, CA 95812 

· Dear Mr Herrera: 

Application 29449 of Douglas T. Cole, Stanshaw Creek in Siskiyou Co. 

c:: 
< 

As per our phone conversation, I am requesting an extension of 1 month to finish a 
response to Katherine Mrowka' s letter dated Dec 06, 2006. · 

I hav~ been attempting to put together a grant for funding of improvements to our.· 
l • ,,. t._ .. .. .. ' ~ 

diversion that would mitig.11te many of the protestant concerns. This grant proposal is 
now in the process of evaluation for funding. 

I i_ntend to respond to Ms. Mrowka's letter with a summary of our proposal· and an 
itemized response to each of our protestant' s concerns. 

Thank you for consideration. 

Sincerely, 

\A / ,w,1 ,._/) - '• . , ~~~·> 
Douglas f ::€6le · : . · 1 · 

f n,::Ji.L ll'•\.,•:;t7 t-1{':; •~ · ... ::~_...rf~ :'1 :1 

' :. , ~ \ , .. -: I "! ._ l ,• ~ • 

' ,t :;. ; ~; ,,·;.;},: 

• • • ~ I 
< ••• , 

___________ guestranch@pcweb.net • www.marblemountainranch.com 
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From: 
To: 
Date: 
Subje~t: 

Kathy Mrowka 
guestranch@pcweb.net 
1/23/2007 11 :09:16 AM 
Application 29449 

Your January 4, 2007 request for a one month extension of time to respond to the Division of Water 
Rights December 6, 2006 letter is granted. 

Sincerely, 

Katherine Mrowka, Chief 
Watershed Unit 3 
Division of Water Rights 

(916) 341-5363 
fax (916) 341-5400 
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... Page 1 of 1 

Kathy Mrowka - Application 29449 

From: · "Thomas Doyle" <TJD@szs.com> 
To: <kmrowka@waterboards.ca.gov> 
Date: 12/11/2006 10:58 AM 

Subject: Application 29449 

As we discussed today, I am one of the owners of Blue Heron Ranch. You indicated you will send me 
information concerning the above application by Doug Cole. Thank you for your cooperation and assistance. 

file://C:\Documents%20and%20Settings\Staff\Local%20Settings\Temp\GW}OOOO 1.HTM · 12/11/2006 
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e Sta .. ater Resources Co~ Board 
Division of Water Rights 

SURNAME· 

Linda S. Adams 
, Secretary for 

1001 I Street, 14th Floor+ Sacramento, California 95814 • 916.341.5300 
P.O. Box 2000 • Sacramento, California 95812-2000 

Fax: 916.341.5400 • .www.waterrights.ca.gov 
Arnold Schwarzenegger 

Governor 
Environmental Protection 

SURNAME 

DECO 6 2006 

Thomas J. Eloyle · 
Schuering, Zimm~rhlan, Scully, 
Tweedy & Doyle 
400 University Avenue 
Sacramento, CA 95825-6502 

'Dear Mr. Doyle: 

In Reply Refer 
tb:334:KDM:29449 

APPLICATION 29449 OF DOUGLAS T. COLE, STANSHAW CREEK IN 
SISKIYOU COUNTY 

Your November 22, 2006 letter advised the Division of Water Rights (Division) that you 
are the manager of KBH, LLC, which owns a piece of real property known as the 
Blue Heron Ranch. Doug Cole owns an adjoining piece of real property, known as the 

. Marble Mountain Ranch. · · 

Currently, Mr. Cole diverts water from Stanshaw Creek via 5,200 feet of earthen 
channel and 455 feet of steel pipeline. After using the water to generate power arid for 
domestic use, the excess flow is discharged into Irving Creek. 

You indicate that Mr. Cole has applied for a grant to study returning· water taken from 
Stanshaw Creek to Stanshaw Creek in lieu of diverting Stanshaw Creek water to 
Irving Creek. You assert that the Blue Heron Ranch has riparian rights to water flowing 
through the ditch system and any action to reduce flows in the diversion system Would 
be injurious-to your rights. You indicate that Blue Heron ranch has water rights 
pursuant to Certificate Number R590 and also has U.S. Forest Service water 
transmission rights. The Division has no record of a water right oh Stanshaw Creek or 
Irving Creek for your client. Moreover, a riparian right is only applicable for the natural 
flow of the source, used on land that is contiguous to the source, provided the land is 
located within the watershed of the source. Inasmuch as Irving Creek flow is enhanced 
by diyersi9ns from.1S:tarishaw',Creek, the supplemental water cannot be used under 
riparian right claim. Inasmuch as your diversion is occurring on Forest Service land, the 
water is being appropriated for use and a riparian claim does not attach. 

Division staff investigated your claim for diversion pursuant to Certificate Number R590. 
This certificate is held by Neil Tocher and authorizes diversion from an Unnamed 
Stream tributary to Irving Creek in Shasta County. Application 29449 of Doug Cole is 
for diversion in Siskiyou County .. These matters appear to be unrelated. 

California Environmental Protection Agency 

0 Recycled Paper 

r 

\ 
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Thomas J. Doyle -2-

If you have any questions, I can be contacted at (916) 341-5363. 

Sincerely, 

ORIGINAL SIGNED BY: 

Katherine Mrowka, Chief 
Watershed Unit 3 

KDMrwoka:kdm/xrivera: 12-05-06 
U:\PERDRV\Kathy Mrowka\29449 doyle.doc 

.. • • 

" 

j 

WR-5

000553000553



Sta .. ater Resources Co ... Board 
. SURNAME 

Division of Water Rights 

Linda S. Adams 
Secretary for 

Environmental Protection 

1001 I Street, 14th Floor• Sacramento, California 95814 • 916.341.5300 
Mailing Address: P.O. Box 2000 • Sacramento, California 95812-2000 

FAX: 916.341.5400 • www.waterrights.ca.gov 
Arnold Schwarzenegger 

Governor 

SURNAME 

MEMORANDUM 

TO: Jane Vorpagel 
CALIFORNIA DEPARTMENT OF FISH AND GAME 
60.1 Locust Street 
Redding, CA 96001 

ORIGINAL SIGNED BY: 
FROM: Katherine Mrowka, Chief 

Watershed Unit 3 
DIVISION OF WATER RIGHTS 

DATE: DEC O 6 2006 

SUBJECT: APPLICATION 29449 OF DOUG COLE, MARBLE MOUNTAIN RANCH, 
STANSHAW CREEK IN SISKIYOU COUNTY 

Division of Water Rights (Division) staff understands that there has been receht pfogress in 
• addressing the public trust resource needs associated with Application 29449. A response is 
requested within the next 45 days that states any proposed protest dismissal conditions that . 
have been developed for this matter. 

I can be contacted at (916) 341-5363. 

0, 

cc: Douglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

KDMrowka: kd m/xrivera: 12-05-06 
U:\PERDRV\Kathy Mrowka\29449dfg.doc 

California Environmental Protection Agency 

i»: \1-G-0~ 1 
fte1 Recyc/ed Paper 
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e Sta.eater Resources Co~ Board 
Division of Water Rights 

SURNAME 

Linda S. Adams 
Secretary for 

Environmental Protection 

1001 I ~treet, !~th Floor• Sacramento, California 95814 • 916.341.5300 
P.O. Box 2000 • Sacramento, California 95812-2000 

Fax: 916.341.5400 • www.waterrights.ca.gov 
Arnold Schwarzenegger 

Governor 

DECO 6 2006 

D.ouglas Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear.Mr. Cole: 

In Reply Refer 
to:334:KDM:29449 

APPLICAtlON 29449 OF DOUGLAS T. COLE, STANSHAW CREEK IN 
SISKIYOU COUNTY 

The National Marine Fisheries Service (NMFS) protested Application 29449 oh the 
basis of potentJal injury to public trust resources. NMFS provided protest dismissal 
conditions by letter dated November 15, 2001. The Division has no record to indicate 
whether you concur with the dismissal conditions. A response is requested within the 
next 45 days stating whether you are amenable to the conditions or if the conditions 
have been modified subsequent to the Novembe~ 15 letter and you are amenable to the 
modified conditions. 

If you have any questions, I can be contacted at (916) 341-5363. 

Sincerely, 

ORIGINAL SIGNED BY: 

· Katherine Mrowka, Chief 
Watershed Unit 3 

SURNAME 

cc: National Marine Fisheries Service 
Southwest Region 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Will Harling 
Mid Klamath Watershed 
P.O. Box 764 
Somes Bar, CA 95568 

KDMrowka: kdm/xrivera: 12-05-06 
U:\PERDRV\Kathy Mrowka\29449 cole.doc 

California Environmental Protection Agency 
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SCULLY TWEEDY & D0MJ:.,E,~r!jµJ:lSOURCES 
'rt ·1·,··r-- 1 ur. · ,,,~ 

. · r.J \L 'i,.J~ t-..vfJ,. L.J 
Attorneys at Law 

400 University Avenue 
Sacramento, CA 95825-6502 
(916) 567-0400 
FAX: 568-0400 
Website: www.szs.com 

November22,2006 

State of California 
r,.._ ~: !,, .. ~:.,. RnuirnnfY\pn•s:> I Protect1·on A "'ency '-..,CA.ii1vaii.aU .:.-aa1> a • ....; ....... - ... ,~~:.... .. ~ • 

State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95812-2000 

Ladies and Gentlemen: 

2006 NOV 3 0 PM' l: I lf° 
1 

~-~ 

.:~~ 

1-~4Yq . 
Leo·H. Schuering, Jr. 

Robert H. Zimmerman 
Thomas J. Doyle• 

Lawrence Scott Giardina• 
Keith D. Chidlaw 

Dominique/\. Pollara• 
Theodore D. Poppinga 

Patricia S. Tweedy 
Kristine E. Balogh 

Jason S. Barnas• 
Paul A. Cardinale• 

Glenn M. Holley 
Christian Koster 

Brian A. Rosenthal 
Brett Schoel• 

David J. Van Dam 

• Also adrr.ilted in Nevada 

Steven T. Scully (1948-1994) 

I am the manager of KBH. LLC. and it owns a piece of real property on Highway 96 in 
Siskiyo~ County; attached is a legal description of the real property. The real property is 
commonly known as the Blue Heron Ranch. · 

Doug Cole owns an adjoining piece of real property, that is commonly known as Marble 
Mountain Ranch. It is our understanding he has a permit to take water from Stanshaw -
Creek for various uses on Marble Mountain Ranch. The water then flows into a bypass 
and the bypass flows into Irving Creek. Irving Creek flows through the Blue Heron Ranch. 
It is our understanding the bypass has been in place and it has been used by prior mvne:rs 
of Marble Mountain Ranch since the early 1900's. 

Hi~ m..:r m~der~t-:lndjng Mr. Cole applied for a grant to study returning the water taken from 
Stanshaw Creek to Stanshaw Creek, rather than using the bypass. ii is our und2rst~r:di!1g 
the grant was denied, but Mr. Cole is continuing to pursue the matter. 

We object to any application to reroute the water Mr. Cole takes from Stanshaw Creek. 
We object to any grant to study or pay for such a project. The Blue Heron Ranch has 
riparian rights to the water flowing through the bypass. It has state water rights to the 
water pursuant to Certificate Number R590. Also, the Blue Heron Ranch has U.S. Forest 
Service water transmission rights. 

Please notify me if Mr. Cole, or anyone on his behalf has a pending application or a 
pending grant. If there is a pending application or pending grant, the Blue Heron Ranch 
will request an in-kind pipeline up Irving Creek to replace the lost water and it will request 
repayment of any required restoration costs. 
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.-':·• •• 
I look forward to hearing from you. 

Very truly yours, 

SCHUERING ZIMMERMAN 
~ 1WEEDY & DOYLE, LLP 

Thom~ 

TJD:leh· 
Enclosure 

cc: Roger Thomas 
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From: 
To: 
Date: 
Subject: 

Doug Cole <guestranch@pcweb.net> . 
Kathy Mrowka <KMROWKA@waterboards.ca.gov> 
1/3/2006 1:17:15 PM 
Marble Mountain Ranch 

Katherine Mrowka 
State Water Resources Control Board· 

Dear Ms. Mrowka, 

Carl Eastlick (Siskiyou Telephone) has just called me and relayed the 
following information: 

There is no CEQA document for this Siskiyou Telephone project because 
there was a categorical class V excemption for this project. The 
state project number is #02-937700 and the permit is 
#0204-6UK-0342. Mr Eastlick has the documents on file and the 
supporting studies that lead to the class V exemption. He is 
willing to fax them to me our you as needed. 

Perhaps you can reference the prject and permit numbers to your letters. 

Sincerely, 
Doug Cole 

\\ :l,Cf ~~ q 

Page1]j 
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J~hy_Mr.owka - Marble-Moimtam Ranc.h-=============· •... 
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From: 
To: 
Date: 
Subject: 

Katherin Mrowka 

Doug Cole <guestranch@pcweb.net> 
Kathy Mrowka <KMROWKA@waterboards.ca.gov> 
1/3/2006 12:50:48 PM 
Marble Mountain Ranch 

State Water Resources Control Board 

Dear Ms. Mrowka, 

Here are the details of our Phase I project to return flow above the 
anadromous section of Stanshaw Creek. I am waiting for the Siskiyou 
Telephone CEQA document number and will forward it when I receive it. 

This project will pipe return water diverted from Stanshaw Creek to 
Marble Mountain Ranch for power generation back to Stanshaw Creek. 
Currently as much as 3 cfs is diverted via ditch out of the Stanshaw 
Creek basin into Irving Creek. 

This project will install a 12" return flow pipe from the 
hydroelectric plant on Marble Mountain Ranch to the upstream inlet of 
the Stanshaw Creek Highway 96 culvert (3200 ft) . This project is 
located 7.5 miles north of Somes Bar, CA, along Hwy 96 and is 
approx. 1800 feet above the confluence of Stanshaw Creek with the 
Klamath River. 

The private lands section ditch and pipe is 580 ft from the MMR 
hydro plant and crosses MMR property to the inboard ditch on·HWY 96. 
From there it proceeds 2060 ft along the Highway 96 inboard ditch, 

and 460 ft across level fill to the top of the Stanshaw Creek culvert 
above HWY 96 (all Cal Trans right of way). 

This work is proposed to be completed during an excavation by 
Siskiyou Telephone Company during an installation of fiber optic 
cable. The return piping will be placed parallel to the fiber optic 
cable in the same excavated cable ditch line. 

The contact field person for Siskiyou Telephone is Carl Eastlick 
(467-6151, cell 598-1617). Mr. Eastlick has their CEQA documents on 
file in his Fort Jones office and is going to forward that document 
number to me on his return to the office. The contractor 
completing the installation is Henkels & McCoy and the contact person 
for that firm is Rob Thomas. 

For your information, I am going to try and format our grant proposal 
to add to your file. · 

Best Regards, Doug Cole 

Pag~J]j 
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From: 
To: 
Date: 
Subject: 

Doug Cole <guestranch@pcweb.net> 
"Kathy Mrowka" <KMROWKA@waterboards.ca.gov> 
12/8/2005 1 :39:30 PM 
Re: Re: 

Hi Katherine, I should also try to outline for the the layout of our 
diversion: 

A catch-berm diverts water from Stanshaw creek into an earthen berm 
ditch. This ditch line· carries the water 3/4 mile at a maximum 3 
cfs capacity to the head of our hydroplant penstock. The water 
enters the penstock, drops 200 vertical feet, and turns our pelton 
wheel and generator: From this point on, effluent water continues 
across the back of our ranch and is diverted in consumptive 
agricultural uses. The hydro generation occurs prior to consumptive 
use and again argues against the descriptor of "incidental". 

Doug Cole 
On Dec 8, 2005, at 11 :02 AM, Kathy Mrowka wrote: 

> A hydroelectric power generation project can be considered 
> "incidental" to an ongoing use of water if there is no change in 
> the rate and timing of flows as a result of operating the power 
> project. In other words, if you diverted 5 cfs into the car:,al for 
> the domestic use and did not increase diversions to operate the 
> power project, the use is considered incidental and a water right 
> permit is not required. If, however, you only require 1 cfs for 
> domestic use and you divert an additional 4 cfs to operate the 
> power project, the use is not incidental and a water right permit 
> is required. 
> 
> Please respond and tell me how your project is operated. 
> 
> Sincerely, 
> 
> Katherine Mrowka, Chief 
> Watershed Unit 3 
> Division of Water Rights 
> 
> (916) 341-5363 
> fax (916) 341-5400 
> 
> 
> 
»» Doug Cole <guestranch@pcweb.net> 12/6/2005 9:04 AM >» 
> Hi Katherine, I am attaching several documents for your information: 
> Our current CDFG grant application to improve our diversion, a copy 
> of our letter to M. Tauzer at NOAA, and a response to your letter 
> dated Nov 9 2005 requesting a Memorandum of Understanding and 
> environmental reports. 
> 
> In sum, I am requesting exemption by CEQA code section 15328 and a 
> removal of our application for hydrogeneration. The application 
> appears r~dundant, given the ongoing and historical nature of the 
> diversion and accompanying hydrogeneration and given the improvements 
> to be made to the diversion as mitigations of CDFG and NOAA protests. 
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> 
> I look forward to your response, . 
> 
> Doug Cole 
> 
> 
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From: 
To:. 
Date: 
Subject: 

Doug Cole <guestranch@pcweb.net> 
"Kathy Mrowka" <KMROWKA@waterboards.ca.gov> 
12/8/2005 1 :25:04 PM 
Re: Re: 

Hi Katherine, the answer is steeped in historical use and obscured 
by legislative categorization. 

Original diversions totaled 600 miners inches at the inception of 
Stanshaw Mining Co in the 1860s. The 1911 U.S. patent papers 
signed by U,S. President Taft "assigns water rights for mining, 
agricultural, manufacturing or other purposes, and rights to ditches 
and reservoirs ... "., As the mining operations trunckated, so did 
the water diversions. By the 1950s there remained just one segment 
of the original ditch lines still in-tact and in use. This is .the 
line currently supplying what now is Marble Mountain Ranch. Our 
position is simply that the remaining ditch has a limiting carrying 
capacity which defines and limits the remaining portion of the 
Stanshaw water right (approximately 2.5-3 cfs). 

The nature of the ·use of the diverted water has obviously evolved 
over the 160 years of the diversion. The original mining operation 
diverted water for use in hydraulic mining gold ore, and in the 
support of 'mining staff with domestic consumption, agricultural use, 
AND in small hydroelectric generation via DC power supply to process 
ore, support housing, and to support ranch retail endeavors and 
agricultural operations. While the mining operations have long been 
abandoned, the ongoing generation of power continued to support 
housing for the ranch residents, State Highway workers constructing 
the new HWY 96, and to support the housing for the newly established 
U.S. Forest Service personnel residing on the ranch. The Stanshaw 
ditch lines have in an uninterrupted fashion provided 160 years of 
water in beneficial use for a broad range of uses, to ranch 
residents, California State employees, Federal employees, tribal 
interests and included hydro-generation that continues to date. 

The "incidental" generation of power is a somewhat misleading term, 
since the original diversion of the water had hydrogeneration as a 
primary and increasingly important beneficial use of the water, with 
the hydro-generation falling into the "other uses" category listed 
by President Taft in 1911. While I search for a way to satisfy 
current State and Federal regulations, I sometimes find it difficult 
to exactly match descriptive categories created by our legislators. 
The CEQA section 15328 exemption for hydro-generation almost exactly 
matches our situation, but implies a NEWLY proposed hydro-generation 
facility. This hydro-generation is a century old and predates CEQA 
regulations. If I try to EXACTLY match the 15328 section I fall 
prey to the introduction of "incidental" into the description of our 
hydroplant. 

Ultimately, Marble Mountain Ranch hopes to end protestant concerns 
with improvements to the Stanshaw diversion. To that end, I am 
hoping to find the most streamlined positioning in the SWRCB records 
and focus on technical solutions in the field that are supported by 
CDFG and NOAA. That position is simply recognizing the historical 
hydro-generation that accompanies this pre-1914 diversion. 
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Some salient points: 

1. Some form of the Stanshaw water right will continue based on 
the 1911 presidential proclamation that.satisfies pre-1914 water laws 

AND will accompany the same protestant concerns for the diversion 
regardless on continued hydro-generation. 

2. Our current intentions are aimed at mitigating protestant 
concerns over the Stanshaw diversion, and to that end we are prepared. 
to return hydroplant effluent to the mouth of Stanshaw and re-water 
the anadroamous section of Stanshaw Creek, and to improve transport 
effjci_ency of the ditch to minimize water loss. 

3. Grant funding is currently available to improve the Stanshaw 
diversions and mitigate the remaining protestant concerns. Cal Fish 
and 

Game is supportive of our mitigation efforts, and is prepared to 
fund our grant applications IF we can successfully solict letters of 
support from NOAA and SWRCB. Current discussions with NOAA are 
encouraging and look to positive solutions. 

The acceptance of our pre-1914 diversion inclusive of it's hydro­
generation most accurately describes the Stanshaw history, and will 
most effectively position us to secure funding from CDFG and NRCS to 
mitigate protestant concerns. . Time is of the essence in the 
mitigations of the protestant concerns. Serendipitous timings by 
Siskiyou Telephone fiber optics installations in the spring of 2006 
will provide the route for the return of hydroplant effluent. 
Funding is momentarily available at CDFG and NRCS to complete the 
improvements. 

Sincerely, 

Doug Cole 
Marble Mountain Ranch 

Since that water has without interruption been used for beneficial 
purposes . 
On Dec 8, 2005, at 11 :02 AM, Kathy Mrowka wrote: 

> A hydroelectric power generation project can be considered 
> "incidental" to an ongoing use of water if there is no change in 
> the rate and timing of flows as a result of operating the power 
> project. In other words, if you diverted 5 cfs into the canal for 
> the domestic use and did not increase diversions to operate the 
> power project, the use is considered incidental and a water right 
> permit is not required. If, however, you only require 1 cfs for 
> domestic use and you divert an additional.4 cfs to operate the 
> power project, the use is not incidental and a water right permit 
> is required. 
> 
> Please respond and tell me how your project is operated. 
> 
> Sincerely, 
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> 
> Katherine Mrowka, Chief 
> Watershed Unit 3 
> Division of Water Rights 
> 

> (916) 341-5363 
> fax (916) 341-5400 
> 
> 
> 
>»> Doug Cole <guestranch@pcweb.net> 12/6/2005 9:04 AM>» 
> Hi Katherine, I am attaching several documents for your information: 
> Our current CDFG grant application to improve our diversion, a copy 
> of our letter to M. Tauzer at NOAA, and a response to your letter 
> dated Nov 9 2005 requesting a Memorandum of Understanding and 
> environmental reports. · 
> 
> In sum, I am requesting exemption by CEQA code section 15328 and a 
> removal of our application for hydrogeneration. The application 
> appears redundant, given the ongoing and historical nature of the 
> diversion and accompanying hydrogeneration and given the improvements 
> to be made to the diversion as mitigations of CDFG and NOAA protests. 
> 
> I look forward to your response, 
> 
> Doug·cole 
> 
> 
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92520Hwy 96 
Somes Bat CA 95568 

T 800.552.6284 
F 530.469.3321 
g,lestraocb@Jcweb net 
www.marblemountanranch.com 

Katherine Mrowka 
SWRCB 
Division of Water Rights 
1001 I Street, 14th fl oor 
Sacramento, CA 95814 

Date 12/6/05 

Dear Ms Mrowka, 5/05/05 

Per our phone conversation yesterday, I examined the list of C EQA ex­
emptions and it appears to me that we exactly match the section 15328 
exemption for small hydro projects at existing facilities. 

We have a pre-1914 water diversion on Stanshaw Creek that provides our 
domestic and agricultural water. The permit application we have on file 
for hydro-generation on this pre-existing system (160 years) meets all the 
requirements for a C EQA exemption in section 15328. 

In the course of processing this existing application, we have had some 
protests from Cal Fish and Game, and from NOAA. It should be noted 
that we are in the process of mitigating these protests via a CD FG funded 
grant to improve the water transport capabilities of the existing canal ·and 
to return hydro-plant effluent to the mouth of Stanshaw creek above the 
anadramous section of the Creek. The Return of effluent will mitigate the 
de-watering of Summer time salmon id refugia at the mouth of Stanshaw. 

Given the CEQA exemption match to section 15328, I request a removal 
of your demand for a Memorandum of Understanding, Environmental · 
Document, and Water Availability Analysis in your letter of Nov 9 2005. 

Also, given the essence of this exemption and the ongoing mitigation ef­
forts of Marble Mountain Ranch and partnering government agencies, I 
am requesting a removal of our hydro-generation application. The exis­
tence of the current diversion with pre-1914 status and with 1911 Presi­
dential proclamation along with mitigated protests for.the diversion make 
the hydro-generation application redundant and unnecessary by my analy­
sis. 
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92520Hwy 96 
Somes Ba; CA 95568 

T 800.552.6284 
F 530.469.3321 
g11eslrancb@)cweb net 
www.marblemountanranch.com 

Thank you for your interest and attention to this matter. 

Doug Cole 
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15~28. SMALL HYDROELECTRIC PROJECTS AT EXISTING FACILITIES 
Class 28 consists of the installation of hydroelectric generating facilities in connection with existing 
dams, canals, and pipelines where: 
Association of Environmental Professionals 20/0 CEQA Guideline.,· 
216 . 
(a) The capacity of the generating facilities is 5 megawatts or less; 
(b) Operation of the generating facilities will not change the flow regime in the affected stream, 
canal, or pipeline including but not limited to: 
(1) Rate and volume of flow; 
(2) Temperature; 
(3) Amounts of dissolved oxygen to a degree that could adversely affect aquatic life; and 
(4) Timing of release. . 
(c) New power lines to connect the generating facilities to existing power lines will not exceed one 
mile in length if located on a new right of way and will not be located adjacent to a wild or 
scenic river; 
(d) Repair or reconstruction of the diversion structure will not raise the normal maximum surface 
elevation of the impoundment; 
(e) There will be no significant upstream or downstream passage of fish affected by the project; 
(f) The discharge from the power house will not be located more than· 300 feet from the toe of the 
diversion structure; 
(g) The project will not cause violations of applicable state or federal water quality standards; 
(h) The project will not entail any construction on or alteration of a site .included in or eligible for 
inclusion in the National Register of Historic Places;·and 
(i) Construction will not occur in the vicinity of any endangered, rare, or threatened species. 
Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

' . 
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From: 
To: 
Date: 
Subject: 

Doug Cole <guestranch@pcweb.net> 
Kathy Mrowka <KMROWKA@waterboards.ca.gov> 
12/6/2005 9:13:38 AM 
Re: 

Hi Katherine, I am attaching several documents for your information: 
Our current CDFG grant application to improve our diversion, a copy 
of our letter to M. Tauzer at NOAA, and a response to your letter 
dated Nov 9 2005 requesting a Memorandum of Understanding and 
environmental reports. 

In sum, I am requesting exemption by CEQA code section 15328 and a 
removal of our application for hydrogeneration. The application 
appears redundant, given the ongoing and historical nature of the 
diversion and accompanying hydrogeneration and given the improvements 
to be made to the diversion as mitigations of CDFG and NOAA protests. 

I look forward to your response, 

Doug Cole 
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APPENDIX A 

Proposal Application Form 

Section 1: Summary Information 
1. Applicant name: Mid Klamath Watershed Council 

2. Contact person: Will Harling 
3. Address: Box 840 
4. Q!y: Somes Bar 
5. State: CA 
6. ZIP: 95568 
7. Telephone number: (530) 469-3216 
8. FAX number: (530) 469-3372 
9. Email address: wharling@sisqtel.net 

10. :[yQg: Public Agency D Nonprofit Organization D Private Enterprise o Indian Tribe o 

11. OSBCR Certified Small Business? o 
If yes, specify the industry group and Small Business Reference Number: 

12. Past contractor? D 

13. Federal taxpayer ID: 20-1501256 

14. Project type: Water Conservation 

15. Project title: 2004 Stanshaw Creek Water Conservation Project - Phase I 

16. Amount requested: 

17. Total project cost: 

18. Salmonid species benefited: Chinook o· Coho o Steelheaa o Cutthroat o 

19. Project summary: This project will pipe return ~ater diverted from Stanshaw Creek to Marble Mountain Ranch for power 
generation back to Stanshaw Creek. Currently as much as 3 cfs is diverted via ditch out of the Stanshaw Creek basin into Irving 
Creek. 

20. Stream: Stanshaw Creek 

21. Tributary to: Klamath River 

22. Major drainage system: Klamath River 

23. County(ies): Siskiyou 

24. Within Coastal Zone? D Within Trinity River basin? o Within Klamath River basin? D 

Section 2: Location Information 

1. Township, Range, Section: Tl3.R6E Sec 33 

2. Latitude, Longitude (in decimal degrees): 41.30.00 N, 123.30.00 W 

3. Location description: Project will install a 12" return flow pi~e from the hydroelectric plant on Marble Mountain Ranch to the 
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upstream ifllet of the Stanshaw Creek Highway 96 culvert (3200 ft) (see attached map and drawing). Project is located 
7.5 miles north of Somes Bar, CA, along Hwy 96. Project is approx. 1800 feet above confluence of Stanshaw Creek with the 
Klamath River. 

4. Directions: 

FROM YREKA go North on Highway 263 to the junction with Highway 96, then proceed South-West 63 miles to Happy Camp and. 
continue another 30 miles to the ranch. Marble Mountain Ranch (MMR) is on the left side of the road up a ramped driveway. Driving 
time is about 2 hours from Yreka. · 

FROM REDDING proceed West on highway 299 for 109 miles to Willow Creek. Take·highway 96 North 47 miles to Somes Bar, 
then continue North 7 1/2 miles to MMR on your right. Driving time is about 3 hours from Redding. 

FROM EUREKA go North on highway 101 and proceed East on highway 299 for 50 miles to Willow Creek. Take highway 96 
North 47 miles to Somes Bar and proceed North 7 1/2 miles to MMR on your right. Driving time is about 2 hours from Eureka. 

Doug and Heidi Cole live in the big white house on the left as you enter the ranch. Ph #530-469-3322. 

A2 

WR-5

000570000570



• 
Section 3: Watershed Information 

1. Major Drainage Name: Klamath River 

2. Watershed Name: Stanshaw Creek 

3. Watershed area : ·stanshaw Creek 

4. Watershed area included in this proposal: Lower portion ofStanshaw Creek Watershed 

5. Land use statement: Private lands: Ditch and pipe 580 ft from hydro plant across MMR property to inboard ditch on HWY 96. 
2060 ft along Highway 96 inboard ditch, and 460 ft across level fill to top of Stanshaw Creek culvert above HWY 96 (all Cal Trans 
right of way). 

6. Project area ownership: % private: 19 % federal: O 

7. Project area with landowners supportive of proposal: 100% 

8. Watershed lerigth of blue line streams: NA 

9. Length of blue line streams affected by proposal: 0.5 mi. 

10. Salmonids present: Coho (Oncorhyncus kisutch), Steelhead (Oncorhyncus mykiss), Chinook (Oncorhyncus tshawytscha) 

11. Source(s) of above information: USFS Orleans and Happy Camp RD Staff, Karuk Tribe Fisheries Department 

12. Salmonids historically present: same 

13. Source(s) of above information: USFS Orleans and Happy Camp RD Staff, Karuk Tribe Fi§heries Department 

14. Limiting factors to salmonids: Stream Flow, Connectivity, Thermal Refugia 

15. Source(s) of above information: USFS Orleans and Happy Camp RD Staff, Karuk Tribe Fisheries Department 

Section 4: Project Objectives 

1. Background and Need for project: Currently, there is an interbasin transfer via a ditch carrying 1.5 to 3.0 cfs from 
Stanshaw Creek to Irving Creek, located 7.5 miles north of Somes Bar on the Klamath River. This diversion is listed in the 
DFG Coho Recovery Plan for the state as a high priority for restoration. Past conflict over flows, thermal refugia, and 
connectivity in Stanshaw Creek have highlighted the need to increase in.stream flows, particularly in the anadromous section 
below the Hwy 96 culvert. Since 2003 landowners, agency, and tribal personnel have been working together to find a 
solutionn that provides for salmonid habitat needs,Without unduly impacting the Marble Mountain Ranch. All stakeholders 
concur that returning Stanshaw Creek flows above the Hwy ~6 culvert is the first step to improve anadromous habitat there. 
Acting on this, the Karuk Tribe, NRCS and MKWC combined resources over the surnm~r to conduct flow monitoring and 
engineer the return flow. There is an opportunity to capitalize on an existing development in the Cal Trans right of way that 
must be used in the return ofStanshaw flows .. Siskiyou Telephone is laying fiber optic line sometime after April 2006, and 
is burying the line deep enough that the return pipe could be laid on top, thus saving the trouble of re-digging the ground 
and risking damage to the fiber optic line. Coordinating with the contract to lay both lines at once will greatly reduce the 
cost of project. Funds are needed to puchase pipe, and to cover installation fees above what it costs the contractor to install 
the fiber optic. 

2. Known limiting factors addressed by project: Thermal Refugia, Juvenile Salmonid Habitat, Connectivity, Spawning Habitat 

3. Limiting factor remediation: Increasing flows in Stanshaw Creek, particularly i!l the late summer months, will increase the 
amount of quality cold water refugial habitat. 'whereas Irving Creek is channelized at its confluence with the Klamath River, 
Stanshaw Creek empties and ponds into a flood scoured side channel of the Klamath River. This pond is a classic example of 
juvenile coho habitat: shaded and lined with overhanging vegetation and coarse woody debris. Annual su.rnmer surveys by the Karuk 
Tribe fisheries Department show 500 or more juvenile coho utilizing this habitat on a good year. Surveys show intermittent use of 
the creek above this pool to the barrier at the Hwy 96 culvert downspout. With higher flows, this habitat should be more utilized. 

A3 

.. Pagil]j 
WR-5

000571000571



• 
Higher flows will also help maintain connectivity to the mainstem Klamath. Tribal fisheries technicians have observed 
juvenile coho migrating up small creeks to escape warm mainstem temperatures (Soto 2004). Large numbers of juveniles in this 
pool indicate that migration from the Klamath into this refugial habitat is occurring. Higher flows will also expand the availability 
and quality of spawning habitat. Cal Trans has identified this fish passage barrier and has plans to someday upgrade the culvert or 
make a bridge and restore flat spawning habitat under the Hwy 96 fill and upstream. 

4. Additional objectives: This project will return diverted water to Stanshaw Creek and end the interbasin transfer to Irving Creek. 
It will bring a diverse group of stakeholders, tribes and agencies together for planning and implementation. These include all effected 
landowners, California Department of Fish and Game, Karuk Tribe of California, Natural Resources Conservation Service, NOAA 
Fisheries, Mid Klamath Watershed Council, US Forest Service, State Water Resources Control Board, and the Klamath Forest 
Alliance. By forging a working relationship on Phase I of this project, chances of reaching consensus on Phase II (screening the inlet 
to the MMR water sytem, piping 4500 feet of ditch to the hydro plant, decreasing electrical demands through increasing power 
system efficiency) will be increased. 

Section 5: Project Tasks and Results 

1. Detailed Project Tasks: Receive grant (March, 2006). Coordinate NEPA, and rider to Siskiyou Telephone Company's 
encroachment permit with CalTrans (April, 2006). Purchase materials (April 2006). Coordinate installation with Siskiyou 
Telephone and their contractor, agencies, tribes and landowners (May - July, 2006). Monitor project installation through 
before and after photos from landmarked photopoints (May - August, 2006). Write progress reports ( May - August, 2006). 
Write final report to DFG (February, 2007). 

2. Time frame: March I, 2006 to February 28, 2007. 

3. DFG acceptable protocols used in project development and completion: 
D DFG Restoration Manual 

List: 
o DFG Monitoring Protocols 

List: 
o Fish, Farms and Forestry Coalition Draft Protocols 

List: 
o PWA Road Assessment 
o Star Worksheet Road Assessment 
o V-Star residual Pool Volume 
D Juvenile summer abundance estimation 
o Out-migrant trapping and efficiency 
o California Content Standards 
o National Science Content Standards 

4. Other protocols: 

5. Deliverables: This project will return 1.5 - 3.0 cfs continuous flow to Stanshaw Creek above the Hwy 96 culvert. 

6. Expected Quantitative Results: 
a. Stream length treated/assessed/made more accessible (distance in feet): 1800 ft. 
b. lnstream habitat structures to be installed (number): 
c. Fencing length to be installed/repaired (distance in feet): 
d. Road length treated/assessed (distance in miles): 
e. Stream crossings treated (number): 
f. Sediment prevented from entering the stream (volume in cubic yards): 
g. Trees planted (number): 
h. Area planted/preserved/assessed (area in acres): 
i. Public meetings (number): 
j. Public meeting attendees (number): 
k. Students trained (number): 
I. Juvenile fish produced: released: 

7. Other products and results: Collaboration among a diverse group of stakeholders. 
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8. Applicant's qualifications and experience: The Mid Klamath Watershed Council has been coordinating restoration activities in 
the Mid Klamath Subbasin since 2001. Including the work of or subsidiary, the Orleans/Somes Bar Fire Safe Council, we have 
received over $1,000,000 to plan and implement watershed education and restoration projects, including water quality and 
streamflow monitoring, thermal refugia enhancement, hazard fuels reduction, riparian planting, noxious weed removal, community 
education, a quarterly newsletter, and more. We recently received our non-profit status, which has allowed us to hire an office 
manager/accountant, and increased our ability to handle more project work. 

9. Previously completed projects and outcomes under grant proqra·m: We have received one organizational support grant from 
the DFG, which became active in September, 2004. Our first progress report was submitted in January, 2005. 

Section 6: Landowners,.Access a·nd Permits 

1. Landowners granting access for project {Please attach access agreements): Doug and Heidi Cole, owners of Marble 
Mountain Ranch. 

2. Permits: NEPA '· 

3. Lead CEQA agency: 

4. Required mitigation? o 

Section 7: Project Budget · 

1. Summary Project Costs {Please attach detailed budget): 

Sources of Funds Cash In-kind Total 
(if aoolicable) 

Fisheries Restoration Grant Program 

Other State Agencies 
Name{s) and amount{s) of each: 

Federal 
Name{s) and amount{s) of each: 

Applicant 
Other Sources 
Name{s) and amount{s) of each: 

Total 
2. Standardized Costs: 

3. Budget justification: 

4. Administrative Overhead: 

Section 8: Supplemental or Specialized Information 

In the following order, please attach the following required items, as appropriate to the project type: 

o 1. Project budget according to the sample in the Solicitation. See examples and instructions 
on pages 810-814. {ALL) 

o 2. Plan view diagram. See example on page 89. 
(CC, CF, FL, HB, HI, HR, HS, HU, MO, PM, SC, TW, WC, WD) 

o 3. Project location topo map, 7.5 minute. See example on page 88. 
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(CC, CF, FL, HA, H8, HI, HR, HS, HU, MD, MO, PM, RE, SC, TE, TW, WC, WO, WP) 

D 4. Watershed map. See Section Ill. (HU, MD, MO, OR, Pl, PL, WP) 
o 5. Landowner access agreements. See examples on pages 82-87. 

(All projects with on-the-ground work) 
o 6. Project 10-year maintenance agreement. See examples on pages 83-85. (HR, HU) 
o 7. Written eligibility certification from CDF. See Secti.on Ill. (CF) 
o 8. Evaluation plan. (see Section Ill - ED, TE). Quality AssessmenUQuality Control Plan (see Section Ill - MD, MO). 
o 9. Land acquisition/easement information. See page 7, Section Ill. (HA) 
o 10. Water purchase information. See pages 9-10, Section Ill. (WP) 
D 11. Status report. See Section Ill. (OR, Pl) 
o 12. 5-year management plan (new projects only). See page 13-14, Section Ill. (RE) 
o 13. Environmental project questionnaire. See form on pages 815-17. 

(CC, CF, FL, HA, H8, HI, HR, HS, HU, MD, MO, PM, RE, SC, TW, WC, WO, WP) 
o 14. Project follows guidelines in the California Coho Salmon Recovery Strategy (RE) 

(Coho related projects must follow guidelines outlined in appendices Hor I, view at 
http://www.dfg.ca.gov/nafwb/pubs/2003/CohoRecovery/RecoveryStrategy 20031105.pdf 

o 15 Drug Free Workplace, Std 21 (Appendix 8) 
o 16. Non-Discrimination, Std 19 (Appendix 8) 
o 17. Payee Data Record, Std 204 (Appendix 8) 

Supplemental Information Checklist by Project Type 
(Please refer to the item numbers above) 

Project Type 
AC 
cc 
CF 
ED 
FL 

HA 
H8 
HI 
HR 
HS 
HU 
MD 
MO 

Item Number 
1 
1, 2, 3, 5, 13, 15, 16, 17 
1,2,3,5, 7, 13, 15, 16, 17 
1, 5, 8, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 

1, 3, 5, 9, 13, 15, 16, 17 
·1, 2, 3, 5, 13, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 
1,2,3,5,6, 13, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 
1,2,3,4,5,6, 13, 15, 16, 17 
1, 3, 4, 5, 13, 15, 16, 17 
1, 2, 3, 4, 5, 13, 15, 16, 17 

A6 

Project Type 
OR 
Pl 
PL 
PM 
RE 

SC 
TE 
TW 
WC 
WO 
WP 
OR 
Pl 

Item Number 
1, 4, 5, 11, 15, 16, 17 
1, 4, 5, 11, 15, 16, 17 
1, 4, 5, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 
1, 3, 5, 12, 13, 14, 15, 16, 
17 
1, 2, 3, 5, 13, 15, 16, 17 
1, 3, 5, 8, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 
1, 2, 3, 5, 13, 15, 16, 17 
1, 3, 4, 5, 10, 13, 15, 16, 17 
1, 4, 5, 11, 15, 16, 17 
1, 4, 5, 11, 15, 16, 17 
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INTERIM BINDER, LAND DESCRIPTION 

The land described her~in is situated.in the State of.·California, 
.County of Siskiyou, UNINCORPORATED AREA, and is described as: 

PARCEL I 

Lot Five, the Southwest quarter of the Northwest quarter of the 
Northeast quarter, the West-half of the Southeast quarter of the 
Northwest :quarter of the Northeast quarter, the Northeast quarter 
of the Southeast quarter of the Northwest quarter of the 
Northeast quarter, .. the Northwest -quarter of the Northwest quarter 
of the Southwest quarter of the Northeast quarter, the East half 
of the Northwest quarter of the Southwest quarter of the 
_Northeast quc1.rter and the West half of the Northeast quarter of 
the Southwest. quarter of the Northeast quarterj· All being in 
Section 4, Township 12 North, -Range 6 East,.Humboldt Meridian, 
California. 

EXCEPTING FROM the above descr~bed property-so much thereof. as 
·was conveyed to the State of California by deed c:lated January 12, 
1966 and recorded March 10, 1966 in Volume 526 of Official 
Records, Page 891. 

TOGETHER WITH, however, all that portion of the highway as 
conveyed to the State of California by deed recorded in· Volume.· 
526 of Official Records, Page 891, described as: 

a. All that portion of the existing State Highway in the 
.North half of the Northeast quarter of Section 4, 
.Township 12 North, Range 6 East, Humboldt Base and 
Meridian, lying Westerly of the courses described as 
having a bearing and length of South 21° 25' 24"East, 
325 .23 feet and South 68° 52' ·45". East, 206 .40 feet in 

·the deed to the State of California recorded March 10, 
1966 in Book 526 of dfficial Records, Page 891, 
Siskiyou ~ounty Records. 

b: All that portion of th~ existing State Highway,in the 
Nort.h half of the. Northeast quarter of Section 4, 
Township 12 North, Range 6 East, Humboldt Base and . 
Meridian, and the South half of the Southeast quarter 
of Section 33, Township 13 North, Range 6 East, 
Humboldt Base and Meridian, lying Easterly of and 

Line 1 

. terminating at the following described lines: 

The course d~scribed as having a bearing and length of 
North 29° 54' 45" West, 397 feet, more or less·, in the 
exception in the deed to the· State of California 
recorded March 10, 1966 in Book 52~ of Official 
Records, Page 89i, Siskiyou County Records. 

EXHIBIT A 
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Line 2 

PARCEL II 

... . \ 

. \ •• • 
Commencing at a point on the North line of s·aid Sect"ion 
4, from which the corner common to.Sections 3 and 4, 
Township 12 North, Range 6 East, Humboldt Base and. 
Meridian, and Sections 33 and 34, Township 13 North, 
Range 6.East, Humboldt Base and Meridian, bears South 
88° 51' 44" East, 1769.19 feet, said point also being 
Engineer's Station "A" 479+77.35_ P.o.c.· of· the 
Department of Public Works' 1964 Survey between Somes 
Bar and Tl Cre~k (State Highway Ol-Sis-96); thehce, 
from a tangent tliat bears North 47° 20' 27" West along 
a curve to the left having a radius of 1000 feet, 
through an angle of 7° 37' 11 11

, a distance of 132.99 
feet; thence, North 35~ 02' 22 11 East, 66.00 feet to ~he 
TRUE-POINT OF BEGINNING; thence North 54° 57' 38" West, 
152. 00 feet·. 

All ~hat portion of th~ Southwest quarter of the Southeast 
quarter of Section 33, .Township 13 North, Range 6 East, H.M., 
described as:' 

BEGINNING at the South one-quarter corner .of sa.id section; thence 
East 330 feet to the True Point of Beginning; thence East 330. 
feet aiong the South line of.said section to the East boundary of 
the Lue Hayes property; thence North 330 feet along the East line 
of said Hayes property; thence West 33.0 feet; thence South 330 
feet to the Trtie Point oL Beginning, and particularly described 
as the South half of the East half of Southwest quarter of 
Southwest quarter of Southeast quarter of Section 3"3, Township 13 
North, Range 6 East, H.M. 

EXCEPTING THEREFROM that portion conveyed to the State of 
California for Highway purposes by the Deed recorded December 15, 
1965, in Volume 524, Page 98 of Official Records·. 

A.P.No.: (85:-00) 26-290-1~0; 33-080-05.0, 070 
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State ~ter Resources Contr.oard 
Division of Water Rights 

SURNAME 

Alan C. Lioyd, Ph.D. 
Agency r;.:ecretary 

1001 I Street, I41h Floor• Sacramento, California 95814 • 916.341.5300 
Mailing Address: P.O. Box 2000 • Sacramento, California 95812-2000 

FAX: 916.341.5400 • www.waterrights.ca.gov 
Arnold Schwarzenegger 

Governor 

NOV O !t 2005 

Doug Cole, et al. 
Marble Mountai.n Ranch 
92520 Hi~hway 96 
Somes Bar, CA 95568 

· Dear Mr. Cole: 

MEMORANDUM OF UNDERSTANDING FOR PREPARATION OF 
ENVIRONMENTAL DOCUMENT AND WATER AVAILABILITY ANALYSIS 

Your water right application( s) has/have been reviewed to determine what steps you will need to 
take before.the State Water Resources Control Board (State Water Board), Division of Water . 
Rights (Division) can continue processing your application(s). The required steps are discussed 
below. 

California Environmental Quality Act (CEQA) Documents 

CEQA requires that the State Water Board, as Lead Agency, directly or under contract, prepare 
the appropriate environmental documentation prior to taking any discretionary action, such as 
approving a water right application. You are responsible for all costs related to the 
environmental evaluation and preparation ofCEQA d_ocuments. This includes the related fishery 
impact studies discussed below. You are r~quired to enter into a Me!llorandum of Understanding 
(MOU) that defines your role and the roles of the State Water Board and your environmental 
consultant(s) for preparing the appropriate CEQA documehts. A copy of the MOU template can 
be obtained at www.waterrigh.ts.ca.gov/forms ( click on Mkmorandum of Understanding for. 
Preparation of Environmental Documents). If you are unable to access the Division's web page,.· 
·a copy can be obtained by contacting the Division at the above address or 'telephone number. 

If you think that CEQA does not apply to this project, please provide written justification and 
documentation to support your position. 'Also note that the final determination regarding the 
applicability of CEQA to the appropriative water right process is the responsibility of the State 
Water Board as Lead Agency. 

0 
· California E11viro11me11tal Protectio11 Age11cy 

SURNAME I UI \ \ \ 7 o ~ I n'°:. RPr.vr./ptf PnnPr · · I -1~-~·.J 1\ , 

l 
'· 
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Doug Cole, et al. - 2 -

Potential Cumulative Impacts on Threatened Fish 

National Marine Fisheries Service (NOAA Fisheries Servi,ce) listed the Central California Coast 
coho salmon (Oncorhynchus kisutch) and the Central California Coast steelhead (0. mykiss) as 
threatened under the federal Endangered Species Act. Subsequently, NOAA Fisheries Service 
and the California Department of Fish.and Game (DFG) developed a method to assess potential 
site-specific and cumulative impacts of proposed water projects on anadromous fishery resources 
in coastal watersheds. This assessment method is described in a document titled Guidelines for 
Maintaining InstreamFlows to Protect Fisheries Resources Downstream of Water Diversions in 
Mid-California Coastal Streams (Draft) (Guidelines), prepared by NOAA Fisheries Service and 
DFG and dated June 17, 2002. A copy of this document can be obtained at · 
www.waterrights.ca.gov/coastal streams/index.html. 

Request for Information 

The applicant is responsible for completing most technical activities associated with processing a 
water right application, including resolution of valid protests filed against the application. These 
technical activities may require that you hire qualified engineering and environmental 
consultants. They will analyze the project watershed and, if necessary, recommend specific 
project modifications or actions (mitigation measures) to: 1) prevent your project from 
contributing to significant cumulative impacts on anadromous fishery resources in the 

. \ 

watershed; 2) prevent your project from causing or contrilfoting to other significant 
environmental impacts; and 3) resolve valid protests again:st the project. You or your 
environmental consultant(s) must also prepare the appropi.iate CEQA documents. A list of 
environmental and engineering consultants who are familiar with the preparation of water rights 
analyses and CEQA documents can be obtained at www.waterrights.ca.gov/wrinfo/contacts.htm. 

As part of this process, you must determine whether the total diversion.demand in the project 
watershed, including your proposed diversion(s), may cause a significant adverse impact to 
anadromous fishery resources. Documentation to support a finding that there is water available 
for appropriation for this project must also be provided according to California Water Code 
section 1375 (d). To meet these requirements, the applicant must prepare and submit to the 
Division a Water Availability Analysis/Cumulative Flow Impairment Index Report (W AA/CFII 
Report) for review and acceptance. An example of how the W AA/CFII Report should be 
formatted can be viewed at www.waterrights.ca.gov/forms. The WAA/CFII Report's results 
may require additio.nal site-specific hydrological and biological surveys/analyses in consultation 
with NOAA Fisheries Service and DFG. Please consult the Guidelines for further information. 

In view of the above discussion, please advise the Division in writing within 30 days of the date 
of this letter if you wish to continue pursuing a water righ~ permit for your project. Your 
response should also acknowledge that you agree to retain; the appropriate engineering and 
environmental consultants to prepare the W AA/CFII Report and appropriate CEQA documents. 

. If you do not respond in writing within the time allowed, »7e will assume that you no longer wish 
' 

• • ' . ~·· . l .. 
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Doug Cole, et al. - 3 -

to proceed with your project. The Division may then cand,el your application(s) pursuant to 
Water Code section 1276. If you have a pre-existing proje~t that requires a water right permit 
and your application is cancelled, you must remove your project or you will be subject to 
enforcement action. The Division may assess administrative civil liability of up to $500 per day 
pursuant to Water Code section 1052. In addition, the Division may issue a cease and desist 
order in response to an unauthorized diversion or threatened unauthoriz_ed diversion pursuant to 
Water Code section 1831. A person who violates a cease and desist order is liable for civil· 
liability ofup to $1,000 per day of violation. (Wat. Code,§ 1845.) 

If you intend to continue processing your application(s), you must submit to the Division, in 
writing, the following items within 180 days from the date of this letter: l) identification of the 
consultants or persons that will prepare the W AA/CFII Report and a description of their 
expertise; 2) identification of the consultants or persons that will prepare a draft of the CEQA 
documents and a description of their expertise; and 3) a copy of the MOU fully completed and 
signed, except for the Division Chiefs signature and designation of the Division's MOU 
manager. (The Division's MOU manager will be the Division's day-to-day representative for 
administration of the MOU.) After the MOU is received qnd approved, the Division will return a 
copy of the executed MOU to you naming the Division's MOU manager. The MOU execution 

I 

date will be the date the MOU is signed by the Division Chief. 
I 

Please submit the requested information by the dates specified above. If you do not submit the 
' requested information within the time allowed, your application may be canceled without further 

notice. 

If You Have any Questions · 

Questions concerning this letter may be directed to Katherine Mrowka at the above address or 
electronically to Kmrowka@waterboards.ca.gov. She may also be contacted by telephone at 
(916) 341-5363. 

Sincerely, 

STEVEN HERRERA, Chief 
Water Right Permitting Section 

Dsheeders/Sherrera/VAW;DHeinrich: jmtipps 03.08.05 1, 

U:\PERDRV\DSheeders\MOU letter on letterhead Mar 8 final for Donna.doc 
' 
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STATUS REPORT: Douglas T. Cole (A~449) 

This is a complicated project which haS been s~mering for a long iime, but looks like it 
could be resolved in the near future. Cole has a pre-1914 right for a limited flow for 
consumptive use, and filed this applic~tion for hydro power. Right now the water he 
diverts does not return to the creek from which it was diverted, but flows to another 
drainage adjacent to his property .. This causes problems, especially for steelhead habitat 
farther down in the stream. DFG has protested the project. 

Recent developments indicate a possible solution: a cable company is digging a ditch at 
the lower end of Cole's property, and is willing to allow him to install a pipe to carry 
water from his hydro diversion back to the stream, just above the steelhead.habitat. Jane 
Vorpagel ofDFG is OK on this, because it protects the habitat. She al~o wants a 
minimum bypass flow at all times, and Cole seems willing to accommodate this. In my 
discussions with him, I iQdicated that he would probably have to build a bypass structure 
at the head of his diversion canal to provide a minimum bypass, and then only divert the 
permitted amount. 

A downstream landowner also wants to develop some hydropower, under claim of 
riparian right, and so wants more water left in the stream. However,. Chuck Rich informs 
me that riparian users for hydropower are only allowed to use the natural fall (head) on 
th~ir property; they cannot go upstream beyond their property boundary to gain additional 
head. Therefore, this issue should be a nonstarter. 

Cole has been working with a negotiator, Will Harling (see file), from the·MidKlamath 
Watershed Council, to work through these issues. He wants some sort of OK from us i~ 
the near future so they can install the pipe while the ditch is open. This should be a 
priority action, in my opinion, so we can finally get this done. See letters and notes in the 
file. 
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State of California -

. J2EPARTMENT O FISH AND GAME ..,,- . . 
~· http://www.dfg.ca.gov 

NORTHERN CALIFORNIA-NORTH COAST REGION 
601 Locust Street 
Redding, CA 96001 
(530) 225-2300 

Mr. Doug Cole 
Marble Mountain Ranch 
92520 Highway 96 
Somes Bar, CA 95568 

Dear Mr. Cole: 

. OLD SCHWARZENEGGER, Governor 

. .,..,..,J1T.heDepa.rtment of Fish and Game has received your letter which details ~~""""~ 
"""·'-""-,<-~~·-- . c.yourJprc1:>~os·a::ffo~flitigate~impacts·to"'coho"saimo:,•ffom .... your:-current=--.;;~~= . .. : .. -~-':;'.~~~4f'"~,.,.. 

unauthorized diversion in Stanshaw Creek. As you know the Department 
protested your water right application on March 17, 2000. We are also preparing 
comments and conditions for your. small domestic use application which has 
come up recently for renewal. · 

The Department's primary concern regarding your diversion is the 
protection of anadromous fish habitat in the approximately 0.25 mile reach of 
Stanshaw Creek from the Highway 96 crossing to the stream's confluence with 

.,.; ·tne Klamath River. 

Your letter proposes two phases bf mitigation._ Phase I involves piping 
effluent from hydroelectric generation back to Stanshaw Creek above the 
Stanshaw Creek/Highway 96 culvert. This mitigation method was discussed on 
various field trips to your ranch during the protest of the water right application. 
The Department ag~ees if you pipe this water, which is currently being . 
discharged to Irving Creek, back to Stanshaw Creek, above the Highway 96 
culvert, then coho habitat below the culvert should be. maintained in this portion 
of Stanshaw Creek. · 

Specific flow requirements will be di.scussed in the future, however, the 
Department determined in a previous field review that a flow of 2.4 cubic feet per 
second in Stanshaw Creek below the culvert should maintain suitable habitat for 
coho salmon. 

Phase II in your letter proposes: 

• Maintaining current minimum flows past the,point of diversion for resident 
Stanshaw Creek trout. 

Conserving Ca[ifomia 's 'Wi[tf[ije Since 1870 
~ 
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Mr. Doug Cole 
July 5, 2005 
Page Two 

• • 
• Installing a half-round culvert in the historic canal line to prevent berm · 

failures, overtopping in high water events and to improve efficiency of. 
water transportation. ·· 

• Installing solar power generation systems to compliment hydroelectric 
generation. 

Maintaining current commitments for minimum flows past your "Point of 
Diversion" is a requirement of your lake or streambed alteration agreement and 
should not be considered part of Phase II implementation. · 

'-:::~be~"'"" k,,~;r.:~~:;,,.~ . 

~~~~''··~"'~-,,,-x: ·• .,;_The Dep"a'rtm~nfstfpports"'tne··c·on·ceptofyour·proti·o~:fals,~"'·\lJe:ii'0q~';';t0r:v{aru~~~ : ·.~ -:-. .,.,;~ ·:~-
to working with you in the future to resolve our protests to your water right 
applications. If you have questitjns or comments regarding this letter please 
contact Staff Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: ~ Mr. Jim Sutton 
Division of Water Rights 

. P.O. Box 2000 
Sacramento, CA 95814 

Mr. Will Harling 
Mid Klamath Watershed 
P.O: Box 764 
Somes Ba~. CA 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding; CA 96001 

Sincerely, 

··~ 

DONALD 8. 'KOCH 
Regional Manager 
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Dear Sirs, 5/05105 

, 
It is my hope to update you on Marble Mountain Ranch (MMR) plans and intentions 
regarding Stanshaw Creek water diversion and associated hydroelectric generation. In 
association with Will Harling of the Mid Klamath Watershed Council, we hope to 
address and mitigate the concerns of federal, state, and tribal agencies, as well as other 
interested parties, while simultaneously preserving the viability of Marble Mountain 
Ranch as an entity. 

We understand the concerns about the effect of the MMR diversion on refugial salmonid 
habitat from the mouth of Stanshaw Creek to the Highway 96 culvert during warm 
weather months, and secondly on habitat maintenance for resident trout and other riparian 
species in Stanshaw Creek from the upstream end of the Highway 96 culvert to the Point 
of Diversion (POD). 

ltis our intention to pursue a two phase improvement of. the diversion and water 
transportation system at Marble Mountain Ranch that is described as follows: 

ST ANS HAW CREEK WATER CONSERVATION PROJECT - PHASE I 

Effluent from hydroelectric generation at MMR is currently discharged into Irving Creek 
near the southern boundary of MMR with State Highway easement property. We propose 
to redirect discharged water from the hydroelectric plant westward via an 8 inch 
Low-Pressure PVC Pipeline across the MMR property to Highway 96, then through a 
CalTrans easement downhill along Hwy 96 to the head of the Stanshaw Creek/Highway 
96 culvert. This returned piped water will improve refugial salmonid habitat located 
between the mouth of Stanshaw Creek and the ~tanshaw Creek/Highway 96 culvert. 

This project is facilitated by the serendipitous timing of an excavation to install fiber 
optic cable along the Highway 96 portion of the return flow pipe's path. Preliminary 
discussions with Siskiyou Telephone, Henkels and McCoy (their contractor), and with 
CalTrans personnel have been positive and supportive of a concurrent placement of the . 
return piping during the installation of the fiber optic cable. There is some urgency to 
finalizing the details of this project to be ready for implementation when the contractor is 
ready to work on this section of highway. Tentatively, it looks like this may occur in the 
Spring of 2006, but may be as early as the late Summer/early'Fall 2005, depending on 
Siskiyou Telephone funding. 

With the completion of Phase I return of hydroelectric generation effluent, the existing 
canal lines that transport effluent water across MMR toward Irving Creek will be 
maintained to carry domestic and ag water that will continue to be consumed by MMR 
activities. The current pond at MMR will be maintained for fire prevention, ag use, and 
recreational use by ranch guests. This portion of the canal must also be preserved so that 
during maintenance of new return piping, or in the event of a catastrophic failure of 
return piping, there is a secondary return route for diversion water back to the Klamath 
River. This is a "win-win" proposal that allows existing MMR power generation to 

WR-5

000583000583



i • • 
continue while mitigating impacts to the anadromous portion of Stanshaw Creek. 

PHASE II 

Improving riparian habitat in the de-watered stretch of Stanshaw Creek between the POD 
and the Stanshaw Creek/Highway 96 culvert will be addressed by the following: 

1. Maintaining current commitments to allow minimum flows to pass the POD for 
downstream migratory Stanshaw Creek trout. 

· 2. Installing half-round culvert in the historic canal lines to prevent over-topping in high 
water events, to prevent berm failures during increasing crossings by local elk herds 
utilizing canal habitat, and to improve efficiency of water transportation. This step could 
also facilitate a need for less water diversion as efficiency of transport is improved. Half­
round culverts are seen by MMR as a solution that preserves some of the existing habitat 
that the canals generate, and preserves the aesthetics of the historic canal line that are 
enjoyed by MMR guests hiking the historic route of diversion. Native basket weavers 
will also be able to continue gathering basket materials along the canal line. 

3. Installation of solar power generation systems at MMR will compliment hydroelectric 
generation, and will mitigate the dependence of MMR on hydroelectric generation or 
fossil fuel consumption, while preserving the commercial viability of MMR. This step 
could ultimately also justify reducing diversion flows during sensitive warm weather 
months. 

We are soliciting you for a letter in support of the concept for these proposals. We see a 
possibility for a solution that will immediately and directly address the points of 
contention over the MMR diversion and set a precedent for joint solution finding. 

Sincerely, 

Doug and Heidi Cole, 
Marble Mountain Ranch 

Will Harling, 
Mid Klamath Watershed Council 
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continue while mitigating impacts to the anadromous portion of Stanshaw Creek. 

PHASE II 

Improving riparian habitat in the de-watered stretch of Stanshaw Creek between the POD 
and the Stanshaw Creek/Highway 96 culvert will be addressed by the following: 

1. Maintaining current commitments to allow minimum flows to pass the POD for 
downstream migratory Stanshaw Creek trout. 

2. Installing half-round culvert in the historic canal lines to prevent over-topping in high 
water events, to prevent berm failures during increasing crossings by local elk herds 
utilizing canal habitat, and to improve efficiency of water transportation. This step could 
also facilitate a need for less water diversion as efficiency of transport is improved. Half­
round culverts are seen by MMR as a solution that preserves some of the existing habitat 
that the canals generate, and preserves the aesthetics of the historic canal line that are 
enjoyed by MMR guests hiking the historic route of diversion. Native basket weavers 
will also be able to continue gathering basket materials along the canal line. 

3. Installation of solar power generation systems at MMR will compliment hydroelectric 
generation, and will mitigate the dependence of MMR on hydroelectric generation or 
fossil fuel consumption, while preserving the commercial viability of MMR. This step 
could ultimately also justify reducing diversion flows during sensitive warm weather 
months. 

We are soliciting you for a letter in support of the concept for these proposals. We see a 
possibility for a solution that will immediately and directly address the points of 
contention over the MMR diversion and set a precedent for joint solution finding. 

Sincerely, 
~t~--foA2 · 
ITo~g ~;a11eidi c~~ 
Marble Mountain Ranch 

Will Harling, 
Mid Klamath Watershed Council 
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2003 /04 PEN.G APPLICATION ·ANNiA. FEE REVIEW 

APPLICATION REVIEW COMPLETED BY: JESutton 
A029449, 

NO. DATE: 06/28/2004 

OWNER r:;:::5-0L~glas J. Cole·. ', ·.1 .. 
' 

.. 

l~,.0:VES. .. ·Jwas a public notice of the aeplication issued? 

If so, what date? [o;aa12000 . · I 
GWas the application "received" before July 1, 2003 (i.e. the date hand-written on the bottom right 

.corner of the first page of the application)? . 
IF ANY OF THE FIVE FOLLOWING CRITERIA ARE TRUE, AN ANNUAL FEE IS NEEDED 

YES, 1 Has the d1vers1on of water, the construction of d1vers1on works, or the clearing of land where the 
diverted water will be used or stored been initiated before a permit has been issued authorizing the 
diversion? 

.,J •. :, : Ro~ting<,,~/; 
Initial & Person/ .Date·· 

Tas.k 
(Compl'!ted) · 

l~&t~ Reviewer 
(review 

complete) 

Senior ///,;4 (approve 
.. review) i...--
SJW post :§;·t<) on ledger 

and copy to 'J/f/P(/ Binder 

Return 

~to 
for 

inclusion in 
App. File 

If you are uncertain whether or not there is an existing or "threatened" diversion call the applicant/agent and write a contact 
memo to the file (one phone call rule, see MPF for explanation). If you have no evidence (verbal, written, picture, etc) of a 
diversion-cir threatened diversion you must answer "NO" to this question. · 

If yes, provide the name &. date of item that provides evidence of this. / Application 03/27/1989 !date 

~; ·~~?.]Is the application on hold because the applicant has requested any delay i,_n_p_ro_c_e_s_s_in_g_? ____ __, _____ _, 

If yes, provide the name & date of file item that provides evidence of this. I . · '! !date 

L" · ;NO. · J Is the applicant the CEQA lead· agency and has the applicant failed to adopt or certify a final environmental document (as 
required) for the project within 2 years after the application was noticed? . 
If yes, provide the name & date of file item that provides evidence of this. 

f2'::......NO.~-:J Has the applicant not submitted supplemental information as required by the Division of Water Rights under WC 1275? 

If yes, provide the name & date of the file item that provides evidence of this. ._! ______ · ....... I ___ ___,!date 

I · , . NO · I ls the permit signed by the Division Chief and ready for issuance but the applicant has not paid the fees required by Public 
Resources Code 10005, Fish and Game Code 711.4, or other law? 

If yes, provide the name & date of file item that provides evidence of this. 
,..._---'-----'--'----'------'------'!date 

ANNUAL FEE REQUIRED 
NOTE: Complete Page Two of this form even if NO annual fee is 

required. Enter the diversion information and initial the dialog boxes 
concerning diversion data and WRIMS. 

~c..fil Does this application include hydropower as a use (more than just incidental)? 

. 'lt) 
ANNUAL FEE MAY BE MODIFIED - COMPLETE HYDROPOWER '1'\ 

SUPPLEMENTALWORKSHEET -·-~ 

Page 1/2 Rev. 3/31 /04 
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2()03/2,(]04 Pending Applicati.. Annual Fee Review-- Page 2. 
· ·APPLICATION No.c= .A 49. · 1 j 

Fee Calculation Sheet 
I 

Date & descripti_on of file item from which diversion data below were derived. ' ·Notice 

L._ _ __;;0-=-3/;..;1.:.:7 /~2-=-00::.:0:...._ _ __, date 
3 . 

I reviewed the file to see if there were any reductions in the diversion season, rate, and/or amount & any POD I 
eliminations that were not noted in the working copy of the application. ii made any necessary corrections to the, 
wor_king copy of the application & then applied the correct data below. ... _____ ...._ ___ _. 

Initials 

Total Annual Diversion Limitation (if applicable) 2,168.10 acre-feet (A) 

· .f· • t Dii:ect Diversion.Calcsi '.· ·., •· J POD 1 
POD2~ 

POD3 POD4 
3.00 cfs 0.00 cfs '' ·0.00 cfs 0.00 cfs 

I Direct Diversion Rate I 
,, I · .... ·-t: ~~; 0.00 gpm o.o_o gpm 0.00 gpm 

(fill in only one rate for each POD) ' 
' 0.00 gpd 0.00 gpd 0.00 gpd 

I , · l--oidays Length of Season of Diversion I ' ·365ldays I " 'oldays I · oldays , 

Direct Diversion Quantity(s)I 2171.93lacre-ft I o.oolacre-ft I O.OO!acre-ft I 0.00!acre-ft 

PODS POD61 . POD7 PODS 

I 
"0.00 cfs or 0.00 cfs . ,, , 0:00 cfs 

I Direct Diversion Rate 
(fill in only one rate for each POD) 

'0.00 gpm 9.00 gpm 0.00 gpm 0.00 gpm . '0.00 gpd 0.00 gpd 0.00 gpd ' 0.00 gpd "' 
Length of Season of Diversion I . . O)days r .. Oldays I O)days r • O)days 

Direct Diversion Quantity(s)! o.oolacre-ft I o.oolacre-ft I O.OO!acre-ft I O.OO!acre-ft 

Total Annual Direct Diversion Quantity (calculated) 2,171.93 I acre-feet (B) 

Total Annual Direct Diversion Quantity Cap (if applicable) 
(if there is an annual direct diversion cap it will be used to calculate the an

1
nual fee) 

0.00 " I acre-feet (B*) 

!li'~..Xnniial: St9rage:Quanti!}'. :,.. ;, :j, __ R~E_S_1_~ 

L ~-0 ... ~]- acre-ft 
Collection Season (mo/day to) --· "-'-''-----'--'-

RES2~ 
•. '. 0.09 acre-ft 

~~ J !., I - ;; i' ! 

RES3 

L['_: _:_:_ ___ ,_o._oo-.J' lacre-ft 

RES4 

'--"----~_,_.o acre-ft 

RES 5 . 

Collection Season (mo/day to)[· · . ,
0

~~,
0

1 acre-ft 

* Total Annual Storage Quantity! ,o:.oo lacre-feet (C) 

gg~~JJ)>tatAl'ln~a['DiversiQ_n for Fee Galculation '.)< · '.': II 2,168.10 llacre-feet [A or (B+C) or (B*+C)] 
,-..... =~'-'-'--"--"-"--"'-'-~~""--'-----~~"--'----""--1!:::============::!J 

$0103/acre-foot =I $65.07 

Minimum Annual Fee $100 

Fee Calculation: 2168.1 acre-feet X 

I have checked the above-listed and verified diversion data against the daL i~ WRIMS. I have completed the 
WRIMS diversion data correction sheet and have routed it to Whalen to m

1
ake any needed changes to WRIMS. 

~~~-d',-, 

ANNUAL FEE FOR 
2003-04 

$100.00 
~/~ 
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Additional Information for Hydropower Applications Only 

Application ~02 

1111$~:JJOWO!What is the filing fee or annual .fee previously calculated for 2003-04? 

.1 

If any of the following criteria apply to the hydropower application, then 
the previously calculated annual/filing fee will apply: 

Was a petition to revise FAS or a petition for an assignment of a State 
filing submitted with the application? 
Has the applicant not submitted supplemental information as required 
under Water Code section 1275? 

The previously calculated filing/ annual fee will be modified as follows: 

Projects subject to FERC licensing shall be charged 30% of the previously 
calculated filing fee or annual fee. Projects not subject to FERC are charged 50% of 
the previously calculated fee. In both cases the minimum fee is $100. 

-I Is the project subject to F~RC licensing? (P ~ ~ g--,,, M ~ ~ 
~~~ .. 

The modified filing/ annual fee is: 

The minimum hydropower filing/ annual fee is: 

The filing/ annual fee for this hydrop~wer application is: 

$50.00 

$100.00 

t/$100.00 

77·;;J 
1/1/{)c/ 
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!I Jim Sutton - water 

From: 
To: 
Date: 
Subject: 

Hi Jim, 

• 
"Jane Vorpagel" <JVorpage@dfg.ca.gov> 
<JSUTTON@waterrights.swrcb.ca.gov> 
11/17/041:S?PM 
water 

I got to thinking about the Cole diversion. I think we already 
recommended a bypass flow which would protect coho. I recall it was the 
amount we measured during one of our field trips. We wanted the bypass 
measured at the culvert at the Highway. If the flow is .... ??? at the 
culvert then he can divert. I think my notes Or that report, have the 
flow#. I just wanted to let you know in advance that we did come up 
with a number ... he does not need to do a flow study. 
thanks, 
Jane 
also can you tell me who at the Board I can ask .... What is the Feb 
median flow in Sugar Creek Trib to the Scott River.? Ross Swenerton 
mentioned a few names but I don't recall them. 
Thanks, 
Jane 

Pag~JJ 
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_..........,_:~--------...~---'----------, 

State .ater Resources Cont 

Winston H. Hickox Secretary for 
Environmental Protection 

AUG 2 2 Ztm 

Division of Water Rights 
10011 Street, 14111 Floor• Sacramento, California 95814 • (916) 341·5377 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812·2000 
FAX (916) 341-5400 • Web Site 1ddress: http://www.watenights.ca.gov 

In Reply Refer to: 
363:MC:262.0(47-40-01); A029449 

Klamath"Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM STANSHA W CREEK IN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, .2002 regarding the subject complaint. You indicate in this letter that you and your 
client disagree with the conclusions reached by Complaint Unit staff, ·as expressed in their letter 
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concluded that further action with respect to your client's 
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The 
supporting rationale for this action.is described below. · 

Gray Davis 
Governor 

Unauthorized Diversion of Water - You contend that the Division previously determined that 
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per 
second (cfs). Regardless of past letters sent by the Division containing estimates of what could 
be diverted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this determination. The most 
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we 
believe that a court· would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full irrigation and domestic uses currently maintained, including 
reasonable conveyance losses. · 

While the Cole's current diversion of water for power purposes is not technically covered by a 
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especially for long-standing 
diversions such as the Cole's. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding 
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an application promptly upon notification of the complaint, and then 

SURNAME 
DWR540 

Cali ornia Environmental Protection A en 

" energy cha/I en. ge facing California re11/. Every Californian needs to tak 'tJ:/J::::::,t to reduce energy co umplion. 

Mi1offJVoZ°11canred ce;;;_anda1lfT,;:{os1s. ()UfYIU-' 8/z~tti::·nvrcb.c .gov." 
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Klamath Forest Alliance 2 

AUG J 2 2002 

diligently pursues the application, complies with all application requirements and requests for 
information~ and cooperates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time, there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water diversion. If a complaint investigation shows the 
unauthorized diversion is causing little or no injury to established right holders or to public trust 
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to take enforcement action in response to a 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as ,long as a minimum bypass flow is maintained similar to that occurring during their 
investigation. You disagree with this conclusion, and make reference to the professional 
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game, 
Karuk Tribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been su:t>mitted. 
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more 
persuasive. Asking the Coles to terminate their diversion would also cause severe economic 
hardship on them without providing much if any benefit to the instream resources. · 

I do agree with you that the Cole's application has been pending for far too long. This 
application has been noticed and protests received. I doubt the parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA), and then proceed to protest resolution via either a field investigation or formal hearing. 
~ have directed the Division's Environmental Section to give as much.priority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all correspondence 
to you so that you will be kept apprised of the progress in this matter. 

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff 
Report of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final determination of the Cole's request for a permit. 

If there are any questions regarding this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at(916) 341-5377. 

Sincerely, 

11GI_NAL SIGNED BY 

Edward C. Anton, Chief 
Division of Water Rights 

cc: See next page. 
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. .. ... ~ ' Klamath Forest Alliance 3 

cc: . Mr. Doug and Mrs. Heidi Cole 
c/o Jan Goldsmith 
Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sac~amento, CA, 95814-3363 

Mr. Doug and Mrs.·Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane Vorpagel · 
60 I 'Locust Street 
Redding, CA 9_6001 

· National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman and 

Margaret Tauzer . 
777 Sonoma A venue, Room 325 

· Santa Rosa, CA 95404 

William M. Beitler, District Ranger· 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, .CA 95556-0410 

Mr.· Jim De Pree 
Siskiyou County Planning Department 
J:>.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.C. 20008 

Karulc Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
i:,.O. Box 282 
Orleans, CA 95556 

bee: Larry Attaway, Ross Swenerton 
MContreras\lfischer 8/16/02 
U:\Comdrv\MContreras\KFA v Cole appealrejection letter 

, 
AU& 112002 
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Division of Water Rights e . 

. 

State vtlter Resources Contr~oard 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

, ) . 1001 [ Street, 14111 Floor• Sacramento, California 95814 • (916) 341-5377 
Mailing Address: P.O. Box 2000 • Sacramento, California· 95812-2000 
FAX (916) 3~ 1-5400 • Web Site Address: http://www.waterrights.ca.gov -

Gray Davis 
Governor 

AUG 2 2 2002 
.. 

Klamath Forest Alliance 
c/o Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

Dear Mr. Mooney: .... 

In Reply Refe:r: to: 
363:MC:262.0(47-40-01); A029449 

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE 
COLES REGARDING DIVERSIONS FROM STANSHAW CREEK IN SISKIYOU COUNTY 

Staff of the Division of Water Rights (Division) has completed their review of your letter of 
June 24, 2002 regarding the subject comphi.int. You indicate in this letter that you and your 
client disagree witli the c·onclusions reached by Complaint Unit staff, as expressed in their letter 
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of 
Investigation and your letter, I have concl1:1ded that further action with r(?spect to your client's 
complaint is not warranted, and I haye_ dire_qt~d.t~e Complaint Unit to close this complaint. The. 
·supportmg rationale for this action is described·.beJow. / . . ' ,, -· 

. . 
Unauthorized Diversion of Water- You contend,that the Division previously determined that 
·any pre-1914 appropriative right held by the Coles is limited to approximately ·0.11 cubic feet per 
second (cfs). Reg·ardless of past letters sent by the Divisio:q. containing estimates of what could 
be diverted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory 
authority to quantify such a claim. Only the courts can make this detel1llination. The mqst 
recent evidence submitted b·y the Coles and theirle"gai counsel indicates that diversion of water 
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and 
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as 
much, if not more, water than is used today. All available evidence suggests that the diversion 
and use has been maintained:in a'diligent and,condnuous fashion ever since. Consequently, we 
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right 
to divert water for the full irrigation and domestic uses currently maintained, including 
reasonable conveyance losse~. 

While the Cole's current diversion of water for power purposes is not technically covered by a 
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a 
determination regarding issuance of a permit are very common, especially for long-standing 
diversions such as the Cole's .. The State Water Resources Control Board (SWRCB) has 
discretion whether to take enforcement action against'an unauthorized diversion of water. Upon 
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer 
consideration of enforcement. The SWRCB may consider several factors when deciding . 
whether to pursue enforcement. bne factor the SWRCB weighs is the willingness ofthe water 
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against 
a person who files an ~pplication promptly upon no!ification of the complaint, and then 

California Environmental Protection Agency 

"77ze energy challenge facing California is real. Every Californian needs to take immediate action lo reduce e.nergy consumption. 
For a-list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb:ca.gov." 
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Klamath Forest Alliance 2 

~UG J 2 2DOZ 

diligently pursues the application, complies with all application requirements and requests for 
information, and C<?operates with SWRCB staff. While the Cole's application (A029449) has 
been pending for an extraordinarily long time;there is no indication in the application file that 
the Coles have not pursued approval of their application in a diligent fashion. 

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is 
the extent of injury caused by the water di version. If a complaint investigation shows the 
unauthorized diversion is causing little or no injury to established right holders or to public trust 
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider 
the degree of hardship that enforcement action would impose on persons who rely on the 
diversion of water when it decides whether to take enforcement action in response to a . 
complaint. Based on available evidence and rationale described in the Staff Report of 
Investigation, Complaint Unit staff concluded that there would be little potential for harm to 
other diverters or public trust resources if the Coles were allowed to divert water for power 
purposes, as long as a minimwrt bypass flow.is maintained similar to that occurring during their_ 
in':'estigation.. You disagree with this conclusion, and make -reference to the. profes~ional 
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game, 
KarukTribe, and Humboldt State University. While we have received copies of these opinions, 
the evidence and logical rationale on which these opinions are based has not been submitted. 

_ Consequ~r;itly, I believe the prima facie evidence utilized by C_omplaint Unit staff is·more 
persuasive. Asking the Coles to· tenn:inate their diversion would also ·cause· severe economic 
hardship on them w_ithout providing much if any benefit to the instream resources. 

I do agree with you that the Cole; s application has been pending for· far too, long .. This. 
application has been noticed and protests received. I doubfthe parties will be able to resolve 
these protests amicably amongst themselves. The next steps in the process would be to complete 
an environmental review of the project pursuant to the California Environmental Quality Act 
(CEQA),.and then proceed to protest resolution via either a field investigation or formal hearing. 
I have directed the.Division's Environmental Section to give·as muclipriority as possible to this 
application so that final resolution of the protests can be achieved as soon as feasible. I have also 
asked the Division's Application and Environmental units to send copies of all correspondence 
to you so that you will be kept apprised ofth~progress in'this matter. . . 

~ .· ~ 
In the meantime, I expect the. Coles to maintain a minimum bypass, as described in the Staff 
Report of Investigation. Failure to do so could result in a reevaluation of the need for 
enforcement action prior to a final determination of the Cole's request for a permit. 

If there are any questions regarding this matter, please contact Charles Rich, Chief of the 
Division's Complaint Unit, at (916) 341-5377. 

Sincerely, . 

. O~IGINAL SIGNED BY 

Edward C. Anton~ Chief 
Division of Water Rights 

· cc: See next page:- · 
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Klamath Forest Alliance 

cc: Mr. Doug and Mrs: Heidi Cole 
c/o Jan Goldsmith 

3 

Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
Attention Mr. Ron Presley and 

Jane Vorpagel ' 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries·service 
.Santa Rosa Field Office 
Attention- Tim Broa:dmart and· 

· -Margaret Tauzer · 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Reitler, Dis_trict ~anger 
U.S. Department of Agriculture · 
Orleans· Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.0 .. Box.1085 
Courthouse Annex 
Yreka, CA · 96097 

Mr. Konrad Fisher 
3210 K.lingle Road NW 
Washington, D.<;:;'.. 20008 

K.aruk Tribe of California 
Department of Natural Resources. 
Attention. Mr .. Toz Soto 
P:O. Box 282 · 
Orleans, CA .95556 

bee:· Larry Attaway, Ross Swenerton . 
MContreras\lfischer 8/16/02. 
U:\Comdrv\MContreras\KFAv Cole appeal rejection letter 

AUG 2 2 2002 

·, 1,~. 
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State,ater Resources Cont I Board 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

MAY 2 3·2002 

Klamath Forest Alliance 

Division of Water Rights 
10011 Street, 14tl' Floor• Sacramento, California 95814 ·, (916) 341a5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov VJ /l 5 
Division of Water Rights: http://www.waterrights.ca.gov J'-.:t'"I 

In Reply Refer to: 
363:MC:262.0(47-40-01) 

c/o Law offices of Donald B. Mooney 
129 C Street, Suite 2 

Mr. Doug and Mrs. Heidi Cole 
c/o Ms. Jan Goldsmith 
Kronick, Moskovitz, Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-3363 

Davis.CA 95616 

Ladies and Gentlemen: 

WATER RIGHTS COMPLAINT SUBMITIED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION 

Complaint Unit staff of the Division of Water Rights have completed their investigation of the 
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole 
(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter 
is enclosed. Complaint Unit staff reached the following conclusions: 

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid 
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and 
irrigation purposes at the Marble Mountain. Ranch. 

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power 
purposes but A029449, if approved, should cover all diversions for power purposes. 

3. With the current irrigation system, most diversions for power purposes during the low-flow 
.. periods of the year are incidental to domestic and irrigation needs. 

Gray Davis 
Governor 

4:··Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat 
for "thermal refuge" when temperatures in the Klamath River become detrimental to the 
health and well being of fish life. · 

5. _Bypasses similar to those present during the field investigation should provide adequate 
habitat for thermal refuge purposes. 

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to 
measure minimum bypass flows should not be established unless the requirement 
acknowledges that a sufficient diversion of water will be allowed into the Coles' ditch to 
cover both the diversion and bypass requirement with subsequent measurement and 
release of a bypass back into the stream. 

7. Considerable benefit might"accrue to all sides of this dispute if an appropriate physical 
solution were to be implemented. 

California Environmental Protection Agency 

"The energy c/wllengefacing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
For a list of simple ways you can reduce demand and cut your energy costs. see our Web-site at h11p:llwww.swrcb.ca.gov." 
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Klamath Forest Alliance 
Mr. Doug and Mrs. Heidi Cole 

2 MAY 2 3 2002 

Based on these conclusions; Complaint Unit staff believe the following actions are appropriate: 

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914 
appropriative claim of right or post-1914 appropriative rights derived from Application 29449 
or Small Domestic Registration D030945R unless sufficient flow is passed below their 
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96 
culverts similar to that present during the October 16, 2001, field investigation (~0.7 cfs). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Coles' ditch is not allowed, the flow should be 
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch 
between the terminal pool of Stanshaw Creek and the Klamath River; or 

b )° if full diversion of the creek into the Coles' ditch is allowed, a device shall be installed 
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96 
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch. 

3. That the complaint filed by KFA against the Coles be closed. 

4. That the parties give serious consideration to a physical solution similar to that discussed in 
the Staff Report of Investigation. 

If either party to the complaint disagrees with the conclusions reached by Complaint Unit staff, 
please let me kn.ow of the points with which you disagree and the specific evidence you believe 
is available to substantiate or justify a different conclusion or action. If we do not hear from you 
within 30 days from the date of this letter, we will assume that you agree with the conclusions 
and recommendations contained therein. If the Coles are unable to produce evidence to justify 
a different recommendation, failure on their part to maintain the bypass flows as specified may 
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to 
provide evidence to justify a different course of action, this complaint would be subject to 
closure without further n·otice. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

ORIGINAL SIGNED BY 

Michael Contreras 
Complaint Unit 

Enclosures 

cc: See next page. 
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·~! Klamath Forest Alliance 3 MAY 2 3 2002 

Mr. Doug and Mrs. Heidi Cole 

cc: Mr. Doug and Mrs. Heidi Cole 
92250 Highway 96 
Somes Bar, CA 95568 

Department of Fish and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 

Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

William M. Heitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

Mr. Jim De Pree 
Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 Klingle Road NW 
Washington, D.<::;. 20008 

Karuk Tribe of California 
Department of Natural Resources 
Attention Mr. Toz Soto 
P.O. Box 282 
Orleans, CA 95556 

bee: RAS 

MContreras\lfischer 5/22/02 
U:\Comdrv\MContreras\Cole closure letter 
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IL....·_,-__________ · _E_n_ • ....;;;;-;;...._n_m_e_n_t_al_D_et_a_il_s ____ :··· 

l APPLICATION ID WRIMS APPL. ID ENGR CONT ACT 

._!2_94_49 _________ .;........j· I !A029449 . " I LLE 

UPDATE DATE 

I . 10,0112002 

CASE IN DATE 
I · 0410411989 . -_ ·. I 

APPLICANT OR PROJECT NAME 

jcoLE 

COUNTY NOTICE DATE 

I . SIS 1 03m12000 

!EAS CASE ACTIVITY DA TA: 

PROTEST DA TE 

!03/20/2000 . 

SOURCE 
!STANSHAW CRK 

WATERSHED 
!KLAMATH, RIVER 

SUPERVISOR EASCONTACT PROJ CONSTRUCTED ES REQUEST DATE PENDING ES ASSIGNMENT RANK 

I RAS I JES 

LEAD AGENCY FOR CEQA 
jswRCB 

...._ ____ __.-IDATE RESPONSE Y/N 

......_ ____ __.. !MOU DUE 

'------------------'·IPRELIM WORKPLAN DUE 

................. ___ __,!FINAL WORKPLAN DUE 

NEX;t' STEP 

I v I 08122,2002 

I,...: ..o...~-=-1 DATE MOU REC 

j,__l =~' -e..·,;.==· =· c~· =::..,.J DATE PRELIM WKPL REC 

,_ • .:...· _;_· ~~~--"1 DATE FINAL WKPL REC 

WHO IS RESPONSIBLE 
(i'iIBPARE CEQA DOC; RESOLVE PROTESTS (WC 1335 PROCESS?) !EAS 

NEXT STEP COMMENTS 

3 

!ECA 8/22/02 LETTER FINDS 0.7 CFS BYPASS ADEQUATE; DIRECTS EAS TO COMPLETE CEQA DOC & RESOLVE PROTESTS (1335?) 

EAS ACTIVITY ASSIGNED WHO IS ASSIGNED 

._!D_RA_FT_M_o_u_L_ETT_E_R _______________ ___.! I JES 

ACTIVITY TARGET DATE 

I I 1013112002 

EAS REMARKS Part I of 2 
EXISTING 3 CFS DD FROM STANS HAW CRK 4 HYDRO POWER WIT AIL WATER EXPORT TO IRVING CRK.POTENTIAL IMPACTS ON T+E 
SALMONIDS IN LOWER STANSHAW CRK (ESP IN SUMMER).ARCH SURVEY REQ'.D.DFG,NMFS,CSPA & FISHER (RIPARIAN) 
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Memorandum to File 

File NL!mber 262.0 (47-40~01) Date: 
MAY 2 3 2002 

From: 

SUBJECT: 

~ (i; P.J. ~j~a~ 
Charles A. Rich, Chief . . i f Contreras '° 
ComplaintsUnit Environmental Specialist Ill · 

Complaint Unit 

WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST 
ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF 
WATER FROM.STANSHAW CREEK IN SISKIYOU COUNTY 

BACKGROUND 

The Division of Water Rights (Division) received a complaint on June 18, 2001 from the · 
Klamath Forest Alliance again.st Doug and Heidi Cole. This complaint contains the 
following allegations: 

1. The Cole's diversions are unauthorized as they exceed pre-1914 appropriative rights. 
and the Cole's have no post-1914 appropria.tive rights for power diversions, as a·· 
permit has not been issued pursuant to pending Application A029449; a_nd 

t •' ' 

. . 

2. The Cole's diversions adversely impact public trust. reso"urces· in an unreasonable 
manner. · 

. " 

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a 
letter.dated August 20, 2001. This response contains the ,following assertions: . 

. . 
1. The Cole's diversions have been continuous since before 1914 and are covered by 

a valid pre-1914 appropriative claim of right. 

2. The complainant has not provided any factual evidence indicating that the Cole's · 
diversions are adversely impacting'fishery resources in either·Stanshaw Creek or 
the Klamath River. 

FIELD INVESTIGATION 

On October 17." 2001, staff of the Complaint Unit.conducted a field investigation for the 
subject complaint. Prior·to meeting the parties, Complaint Unit staff undertook a flow 
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measurement in Stanshaw Creek.approximately 60 feet downstream of two culverts that 
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured 
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be 
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are 
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor 
of these culverts is about 9%. All of these measurements were made with the aid of a 
laser range finder and/or tape measure. No debris was observed in the culverts, 
indicating that they were designed to be and function quite well as self-cleaning 
condu_its. · 

Complaint Unit staff then located the downstream end of the tailwater ditch coming from 
the Cole property a short distance above the poir:,t where unused water Is discharged to 
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water 
temperature was measured to be 54°F. 

Complaint Unit $taff next met with_ the parties at the Marble Mountain Ranch ·dinning 
room. Approximately 3.0 individuals participated representing the following entities: 

• the Coles; including Mr. & Mrs. Cole and their legal counsel. Jan Goldsmith; 
• the Klamath Forest Alliance (KFA): incl,udlng relice Pace for the KFA and their legal 

counsel, Don Mooney, · 
• representatives of the California Department of Fish & Game (OF&G), 
• representatives of the National_ Marine Fisheries Service (NMFS); Including 

Dr. Stacy Li, 
- • the Karuk Tribe; including Toi Soto; their fisheries biologist, several tribal elders and 

numerous tribe m_embers, 
• Konrad Fischer, son· of .James Fischer, who owns the property along the southern 

bank of Stanshaw Creek between Highway 96 and tl:le Klamath River, and the 
caretaker for this property who live§ there on a continuous basis, ~nd 

• Charles Rich and Michael Contreras from the Oivision.'s Complaint Unit 

- Complaint Unit staff started the meeting by explaining the typical complaint process: 

1) complaint is filed. 
2) answer is req1,1ested, 
3) answer to complaint is- provided at the option of the respondent, 
4) Complaint Unit staff condi,Jct field investigation if necessary, and 
5) a Report of Investigation is prepared and transmitted to'the parties along with 

recommendations for action regarding the complaint. -

. Complaint Unit staff also explained the adjudicatory authority of the State Water 
Resources Control Board (SVVRCB) with respect to pre-1914 appropriative rights. The 
pre-1914 appropriative claims of right of the Coles were discussed. 

-· 
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After this discussion, several parties stated that they believe the Cole's div~rsions are 
adversely impacting anadromous fish that frequent Stanshaw Creek. Compl~int Unit 
staff pursued this topic and asked what evidence is available to support these 
allegations. The parties present were unable to identify much evidence. They indicated 
that no formal studies regarding public trust resources in Stanshaw Creek have been 
_undertaken. Visual observations. of juvenile fish in·the creek have been made. Several 
biologists indicated that they believe lower Stanshaw Creek provides a the~al refuge 
or "refugia" for juvenile fish when temperatures in the Klamath River reach lethal levels. 
They stated that sufficient flow to maintain a continuous connection with the river are 
very important. . 

Some of the parties also argued that Stanstiaw Creek may provide spawning habitat for 
adult salmon or steelhead trout. However, th_ey were unable to provide any substantial · 
evidence in support of these allegations. 

Complaint Unit staff asked if the Cole's tailwater that is discharged into Irving Creek 
provides more benefit to fish life in Irving Creek than it would to fish life if left in · 
Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient 
water to provide adequate habitat. Adding water diverted from Stanshaw Creek would 
not increase this habitat significantly. They felt, however, that leaving the water in 
Stanshaw Creek would be more beneficial if additional areas of thermal refuge were 
generated as a result. · 

After the discussion in the dining room ended, the parties proceeded to the Cole's 
powerplant and then on to the point of diversion (POD): on Stanshaw Creek. The flow 
was too low to genera_te power bu~ water was being bypassed around the plant for 
irrigation. Complaint Unit staff visually estimated this flow to be approximately 0.6 cfs. 
The flow in Stanshaw Creek immediately upstream of the POD was measured with a -
current velocity ·meter to be· 1.16 cfs. The creek in this reach consists of large boulders 
that fonn a fairly continuous group of cascading pools. There was no section where a · 
highly accurate flow measurement could be made due to the steep grade and large. 
numbers of rocks, many of which can be washed downstream during high flow events. 
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a 
currentvelocity meter. · 

The inspection party then proceeded to the lower reach of Stanshaw Creek along the 
property owned by Mr. Fischer. The. creek would normally end in a small pool that is 
separated at low flows from_ the river by a sand bar on which extensive amounts of 
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a 
·hand-dug channel. between this pond and the river along the downstream periphery of 
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the · 
lower reach of the creek. Flow in the creek. about 100- 200 feet above the terminal 

• 

l 
I 
I 
I 
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pool was estimated1 to be no more than 0.41 cfs. Water temperature was measured 
during the mid-afternoon period to be 56°F. At low flows2

, the entire reach of Stanshaw 
Creek between the highway and the confluence with the Klamath River is essentially a 
series of cascading pools. ·The stream in this reach is covered by a ~ense riparian " 
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficult time 
accessing these pools with the·existing flows as there were no runs or riffles present, 
only cascades between each pool. Dr. Li stated that juvenile fish would have no 
problem accessing the pools with the flows occurring during the inspection. The 
inspection ended at this time. 

ANALYSIS 

The follow.ing issues need to be addressed. in order to resolve the current complaint: 

1. Unauthorized diversion 
2. Adverse impacts to prior right holders 
3. Unreasonable impacts to public trust resources 

Unauthorized Diversion of Water 

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to 
justify current diversions. The Cole's legal counsel has responded by claiming pre-1914 
appropriative rights for all diversions. Past correspondence.prepared by various 
individuals within the Division has contained questions about the validity of these 
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914 
appropriative rights .. When allegations are made that a pre-1914 appropriative right 
does not exist or is inadequate to justify all e~isting diversions, Complaint Unit staff 
analyze the ·sitl.,iation to see if they believe sufficient evidence is available to dispute the 
claimed rights such that a court of competent jurisdiction would likely agree. If such 
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to 
take action to rectify the unauthorized diversion. If the diverter fails to take adequate 
action, appropriate enforcement action may follow. 

At.the meeting previous to the physical investigation, Complaint Unit staff explained that · 
recently provided evidence by the Cole's legal counsel in response to the complaint 
appeared to support a claim that diversion from Stanshaw Creek to the Marble,, 

1 
- The stream did not contain a·smooth flowing section in this reach in which to take a s~ndardized flow 

measurement.. Consequently, the flow was estimated with a current velocity meter by measuring the 
general dimensions of a "v"-shaped spill plume from a pool and the central velocity of the plume. 

. . 
2 

- Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to 
the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of 
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison 
to the Cole's ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). · 
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Mountain Ranch was initiated well before 1914 for domestic and irrigation.purposes, 
and has been maintained in. a continuous or diligent fashion ever. since. Complaint Unit 
staff believe that the current diversion and use of water for domestic and irrigation 
purposes is no greater than· and, quite possibly, somewhat smaller than maximum 
historic diversions as a portion of the area that was apparently irrigated for many years 
both before and after· 1914 has been converted to resort housing or other facilities, and 
is no-longer being irrigated. 

Even though legal counsel for the Coles claimed a pre-1914 appropriative right for . 
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of 
any specific evidence supporting such a claim. Based on previous discussions with 
Mrs. Cole's father, Mr. ·Squires, Complaint Unit staff currently believe that the. initial 
application of water for power purposes occurred shortly after the end of Wortd War II, 
even, though the original peltori wheel employed dates from the early 1900's. However, 
Application A029449 is pending and, if approved, would cover all e~isting and 
anticipated diversions for power purposes. 

While diversions pursuant to a pending application are technically not authorized until a 
permit is actually issued, diversions prior,to a determination regarding issuance ofa 
permit is very common, especially for long-standing diversions such as the Cole's.· The 
SWRCB has discretion whether to take enforcement action against an ,unauthorized 

· · diversion of water. Upon reViewing ·a complaint, the SWRCB may decide not" to take 
enforcement action, or to defer consideration of enforcement. 'The SWRCB may · 
consid_er several factors when deciding whether to pursue enforcement. O.ne factor the 
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The 
SWRCB may choose not to. enforce against a person who files an application promptly 
upon notification of the compl_aint, and diligently pursues the application, including 
cooperation in providing information requested by the SWRCB and compliance with 
other req~irements of the 'application process. While the Cole's application (A029449) 
has been pending for an extraordinarily long time, there is no indication in the · 
~pplication file that th'e Coles have not pursued approval of.their application in a diligent 
fashion. · 

·Another weighed factor is the extent of injury caused by the water diversion.· If an , 
· investigation shows the unauthorized diversion is causing. little or no injury to · 
established right holders or to public .trust values, the SWRCB may decide not to take 
enforcement action. The SWRCB may also consider the degree of hardship · 
enforcement would impose on persons wh·o rely on the diversion of water in deciding 
whether to take enforcement action in response to a complaint. The application of 
these factors, as they apply to this complaint, are discussed below. 
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Adverse Impacts to Prior Right Holders 

While the KFA complaint does not .contain allegations that the Cole's diversions are 
adversely impacting downstre·am diverters, a protest was filed against A029449 by 
T. James Fisher, J.W; Fisher Logging Company, and Phylis Fisher alleging potential 
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit · 
staff, the potential for adv~rse impacts to downstream diverters along Stanshaw Creek 
is also being evaluated as part of this investigation. 

According to the caretaker for the Fisher property, water is diverted from Stanshaw 
Creek a short distance downstream of the Highway 96 culverts for domestic and some 
minor irrigation use. Diversions at this location apparently began after 1914. The 
Division has no record of a post-1914 appropriative right covering this diversion. 
Consequently, these diversions are presumably made under a riparian claim of right'. 
Complaint Unit staff are not aware of any evidence that would suggest that such a 
claim of right would not be upheld by a court of competent jurisdiction. 

Complaint Unit staff understand that the Cole's basis.of right for diversion from 
. Stanshaw Creek consists of: . 

1. Pre-1914 appropriative claim of right for domestic/ irrigation use. This right has not 
been quantified or a definitive priority established by court action. The maximum 
diversion rate that might be justified is the capacity of th~ ditch. The date of priority 
for this right may be as early as 1880. 

2. Application. A029449 - This pending application is for 3.0 cfs year round diversion 
for power purposes. A permit has not been issued for this application. 
Consequently, diversion of water under this right has not been approved. The date 
of priority for this right, if the application is approved, would be March 27, 1989. 

3. Small Dom~stic Registration D030945R - This certificate authorizes year round 
diversion to off-stream storage of up to 10 ~ere-feet per annum in the small reservoir 
located near the bottom end of the Cole ditch. The date of priority for this right is 
September 17, 1999. 

The Fisher riparian claim of right has a higher priority than that of A029449 and 
D030945R. The relative priorities of the Fisher riparian claim and the Cole's pre-1914 
appropriative claim of right is more difficult to evaluate. Only a court of competent 
jurisdiction has the power to adjudicate these rights. Riparian rights typiqally have. the 
highest priority in California. However, a riparian right attaching to a particular parcel of 

~ - The Division has no record of a Stateme,:1t of Water Diversion and Use (Statement) being filed for this 
diversion and use of water. Unless this: diversion and use is included in the reports of some other entity, 
a Statement should be filed. · · 

.,. 
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land is generally subject to appropriative rights established by. diversion upon the vacant 
public domain before the first valid steps were taken to acquire said parcel of land from 
the United States, whether diversion was made at points upstream or downstream. 
Because diversion of water to the Cole's property may have been initiated before steps 
were taken to obtain the Fisher property from the government, the Cole's pre-1914 : 

. · appropriative claim of right~ have a higher priority than the Fisher riparian claim of 
right. .. 

Flows in Stanshaw Creek will most likely .be sufficient to satisfy the demands of both the 
Cole and the Fisher interests except during the low flow periods of the irrigation season. 
During this period of time, the diversion of water pursuant A029449 and D030945R is 
often incidental to the Cole's p~e-1914 claim of right. Consequently,.unless all,or a 
portion of the Cole's diversion of water is being made exclusively for: (1) power 
purposes or (2) to fill the small reseryoir on the Cole property, any disputes over 
competing rights would need to be resolved in the court system by determining the 
relative priorities of the riparian.and pre·1914 appropriative claims of right. 

Unreasonable Impacts to Public Trust Resources 

Complaints containing allegations of unreasonable adverse impacts to public trust · 
resources by diverters are often evaluated differently depending upon the basis of right. 
If the diverter appears to possess a valid basis of,right for the dive~ion, evidence must 
be available to support allegations that the water diverted has caused, or is likely to 
cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use 
the State's waters for instream purposes such as recreation, navigation, and fish and 
wildlife4

• In orderto make this finding, evidence should be available to demonstrate 
that 

a. public trust resources exist in the stream; 

b. th~se resources are being adversely impacted due to the diversions from the 
strt;!am by the water right holder and not by normal variances in the water supply 
or other factors that ar.e beyond the control of the water right holder, such as land 
use development, discharge of pollut~nts, etc. by other parties; 

c. the impacts on public trust resources ·are sigi:,ificant, considering both the 
magnitude of the impact and the sensitivity and significance of the public trust 
resources affected; and 

4 
• In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts 

are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to 
occur. This is synonymous with the "innocent until proven guilty" concept of the law. 
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d. . the protection of public trust resources is feasible, considering any reduction or 
cessation of diversions that may be necessary to protect the public trust and· 
whether the public interest in those diversions may outweigh the adverse impacts 
on the public trust. 

lfthe diversion is being made pursuant to a pending application .for which a permit is 
being diligently pursued and "prima facie" evidence is available suggesting that the 
diversion may be causing adverse impacts to public trust resources, the Division will 
typically direct t~e diverter to take action to prevent or mitigate the impacts or, if 
necessary, terminate the diversion. · 

With respect to the Cole's diversion pursuant to .their pre-1914 appropriative _claim and 
D030945R, the burden of demonstrating that public trust resources are being adversely 
impacted in· an unreasonable fashion rests with the KFA. The test of potential harm and 
need for corrective action is considerably less for the Cole's pending application. 

The KFA alleges that the Cole's diversion of water is adversely impacting a11adromous 
fish that utilize Stanshaw Creek. Very little information is available regarding the use of 
this water body by anadromous fish. The DF&G submitted a memorandum dated 

. November20, 2001, and the NMFS submitted a letter dated November 15, 2001, 
(copies attached) regarding the Cole's diversion of water. Both documents discuss the 
status of anadromous fish pursuant to state and federal endangered species laws and· 
make recommendations regarding "protest dismissal terms". However, the complaint 
investigation process is not intended to resolve "protests". Instead, the purpose of a 
complaint investigation is to determine what type of evidence is currently available. 
Neither one of these documents provides or references much evidence. 

Complaint Unit staff believe that use of Stanshaw Creek by .anadromous fish is 
generally limited to the reach from the Highway 96 culverts to the Klamath River. These 
culverts appear to have been designed to be self-cleaning due to the steep slope. 
Complaint Unit staff noted that there was essentially no sediment or debris inside these 
culverts, indicative that high scour. velocities are maintained. High water velocities 
coupled with the length of these conduits probably prevent movement of spawning or 
juvenile fish upstream. This conclusion appears to be consistent with those of both the 
DF&G and the NMFS. Th·e NMFS letter states: "The culvert under Highway 96 at 
Stanshaw Creek is listed on resource agencies master list for culverts with passage 
problems. Ca/Trans has stated that they will replace the culvert in the future to allow 
salmonid passage." While removal of the culverts might change the situation, this task 

. will be a significant undertaking and is not likely to occur anytime soon. Consequently, 
until such time as the culverts are actually removed, Complaint Unit staff believe that 
only those actions by the Coles that would have a bearing on the health and well being 
of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River 
need be addressed. 
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The Department proposes year-round bypass flows of 2.5 cubic feet per second 
·(cfs) to be measured at the culverts below Highway 96 to mitigate potential 
imp~cts from the· diversion on Stanshaw Creek. Our objective for these flows is 
_to ensure existing instream habitat conditions in Stanshaw Creek for coho 
salmon and· steelhead a~ maintained, water temperatures remain cold and year­
round access to the stream from the Klamath River is guaranteed. To 
accomplish this objectivf!, we recommend the total stream flow.be bypassed 

· whenever it is less than the designated amount. Based on field reviews and best 
. professional judgment, it was determined that 2.5 cfs should maintain 
connectivity and an adequate chann~I which allows salmonids access to · 
Stanshaw Creek from the Klamath River. However, the Department may require 
additional bypass flows in the future.if conditions change such that 2.5 cfs is no 

. longer adequate to allow salmonid p~ssage at the mouth of Stanshaw Creek. 
Future modification of the barriers ormore detailed studies may also .indicate a 
need for higher instream flows. 

During the meeting portion of the inspection, biologists representing the DF&G, the 
NMFS, and the Karuk Tribe all stated that temperatures.in the Klamath River often . . 
reach lethal levels during the warmer months of the year. They believe that small, side 
tributaries with cold water flows such as Stans haw Creek provide "thennal refuges" that 
are crucial to the survival of juvenile anadromous fish. 

On the day of the complaint inspection, water temperature was measured at 52°F in the 
early morning with a flow of 0.61 cfs5

• Water temperature ih the mid-afternoon 
downstream of the "Fisher'' POD was measured at 56°F with a flow of 0.41 cfs6

• Water 
temperature was measured by t;>ivision staff on July 26, 2000, and found to be 54°F. 
No flow measurements were taken at that time, but photographs of the culverts indicate 
that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental 
Field Report for this visit, water temperat_ure is not an issue. Complaint Unit staff agree. 
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence 
currently available to indicate that the Cole's diversion of water creates a temperature 

5 
- Making good flow measurements in a channel containing.mainly pools and cascades with a current 

velocity meter is extremely difficult. Conseq~ently, these measurements are not considered highly 
accurate, but instead should only be used for an idea of the relative amounts of flow present. 

6 
- This measurement was made atthe requ~st of KFA and fishery representatives. Complaint Unit staff 

were reluctant to undertake a measurement)n a reach of the creek that consisted solely of pools and 
cascades. This measurement was quite ru~imentary and may only have,.an accuracy of ±50%. 

WR-5

000608000608



' ' Memo to File Page 10 May 23, 2002 

problem in the reach between Highway 96 and the Klamath River as long as minimum 
flows are maintained similar to those occurring during the complaint investigation. 

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River 
consists of a series of cascading pools with essentially no runs or riffles present during 
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw 
Creek remains a series of cascading pools until flows .in the creek become quite large in 
comparison to the Cole's ability to divert water. Bypass flows on the order of Y2 to 1 cfs 
should produce essentially the same amount and quality of habitat as flows on the order 
of 2 - 3 cfs. Consequently, as summer flows decrease due to either a recession in the 
natural hydrograph or diversions by the Coles, there shouldn't be much change in the 
spatial habitat available to fish. 

The channel configuration indicates that winter flows are much higher than the flows the 
Coles might divert. These flows may produce conditions that allow anadromous fish to 
spawn. However, diversion by the Coles during these periods should also have 
negligible effect on the fish. 

The fishery biologists point~d out that the cold water habitat of Stanshaw Creek is of 
little value if the Coles do not bypass sufficient flows of water to provide access between · 
the river and the creek. Our inspection revealed that there was no natural surface 
connection between the creek and the river at the time of the inspection. Flows in the. 
creek terminated in a pool that is separated at low .flows from the river by a sand bar on . 
which extensive amounts of phreatophytic vegetation exi~ts. Significant quantities of 
water can no doubt seep through the sand bar before a natural surface flow connection 
with the river occurs: The sand bar is most likely a dynamic phenomenon and may not 
be in place every year.or at all times of the year. However, the extent of the vegetation 
on the sand bar indicates that this is not a fleeting fixture. 

While at times there may not be a natural surface connection with the ri:ver, the 
car~taker for the Fisher property showed us a hand-dug channel that he maintains 
between the river and the pond. This channel provides some access to the creek and 
the thermal refuge found therein. Consequently, there is a benefit in maintaining 
sufficient flow in the .lower reach to keep the artificial channel flowing. Dr. Li indicated 
that the flows existing at the time of the inspection were quite adequate to provide for 
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently, 
flows similar to those observed during the inspection on October 17, 2001, would 
appear to be adequate. 

Undertaking measurements of flows in the creek would be an extremely difficult, if not 
impossible, task. Conditions in the creek are such that installation of a device(s) that 
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation) 
would require a major construction effort coupled with maintenance and possible 
reconstruction on a continual basis. A more practical method of measuring bypasses 

./ 
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would be fo divert all of the low flows into the Cole's ditch and use an appropriately 
designed "splitter box" to ensure that a minimum flow is returned back to the creek in 
the immediate vicinity of the diversion. However,- this' would require the construction of a 
dam to direct all flow into the ditch before returning a set amount or percentage of flow 
back to the creek. The DF&G has obtained an injunction that prohibits installation of · 
such a dam. Consequently, a reasonable request would be that the Coles bypass 
sufficient flow at all times at their. POD to provide continuity of flow .between Stanshaw 
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker 
does not maintain the artificial channel between the terminal pool and the river, the 
Coles should still bypass sufficient water to maintain flow betvyeen the pools located 
downstream of the Highway 96 .culverts in order to maintain habitat for any fishlife that is 
present in this reach. If t~e DF&G is willing to allow full diversion of the creek into the 
Cole's ditch, a measurable bypass requirement should be established, probably on the 
order of% to 1 cfs based on further analysis of the amount of bypass necessary to 
maintain hydraul!c continuity between lower Stanshaw Creek and the Klamath River. 

The -KFA did not file a complaint against the Fishers and neither the DF&G qr the NMFS 
have indicated any concerns with their diversion. However, the Fisher diversion is · 
capable of removing water from Stanshaw Creek in the same manner as the Cole's 
diversion; albeit at a smaller rate. Consequently, if flows in lower Stan shaw Creek are 
inadequate to maintain public trust resources, the Fishers may also need to reduce their 
diversion of water. Determining which diversion needed to be reduced first, either the 
Cole's or the ·Fishers, could only be established after a court rules on the relative · 
priorities of both diversions. 

PHYSICAL SOLUTION 

There may be a physical solution that would be of benefit to all sides of this situation. 
The ''fishery advocates" would like to see more water passed below the Cole;s POD. 
The Coles want to· be able to divert sufficient water to generate power and maintain 
consumptive water uses at ·their guest ranch. One way of possibly meeting both 
interests would be to move the power generation facility completely into the Stanshaw 
Creek watershed. This would require construction of a diversion dam capable of 
diverting most, if not all, of the flow of the creek into a penstock. The generating unit 
would be located down gradient along the creek, possibly immediately upstream of the 

· ·Highway 96culverts. Power would. be transmitted over the drainage divide to the guest 
: ranch. The diversion dam could be de~igned and constructed to provide a minimum 
· bypass flow before any water is diverted from the creek to maintain a minimum flow 
between the diversion structure and powerplant discharge. A consumptive use water 
supply line(s) could also be run from the diversion dam to the ranch to provide a 
pressurized water system ·capable of operating an automated sprinkler irrigation system 
and domestic water supply system. 
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The Coles would benefit with increased power production especially during the summer, 
low flow season. This would save them considerable costs associated with generating 
power using an expensive fossil fuel generator. The pressurized water line(s) would 
also allow them to develop a more efficient irrigation system that could be automated; 
thus saving labor costs as well. The pressurized system would also reduce the amount 
of labor required to maintain the current ditch; especially during storm events when 
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the 
integrity of the ditch. 

The "fishery advocates" would benefit by s~eing dramatically increased flows in the 
lower reaches of Stanshaw Creek during the summer, low-flow period due to a 
reduction in the amount of water diversions necessary to maintain the current irrigation, 
domestic, and power uses7 

•. Complaint Unit staff are not currently aware of compelling 
evidence suggesting that a significant benefit would accrue to instream uses of water l::>y 
increasing the flow over that currently existing in this reach of the creek during the low­
flow period of the year. However, the complainant, DF&G, NMFS, and many interested 
parties seem to believe that substantial benefit would be gained. Because determining 
appropriate instream flow needs is not an exact science, providing additional flows 
might provide some, as yet, undocumented benefits to instr.earn uses. Complaint Unit 
staff are not aware of any, adverse impacts that would occur by increasing instream 
flows if a physical solution were. to be implemented. Erring on the side of public trust 
uses is always desirable; especially if the rights of consumptive water users can be 
maintained or enhanced at the same time. 

In order to. implement a physical solution such as described above, the penstock and 
, powerplant would need to be relocated onto land currently owned by the U.S. Forest 
Service. The Cole's diversion and cor:weyance ditch were initiated before the National 
Forest was established. This has essentially "grandfathered" these facilities and has 
most likely significantly reduced the amount of regulatory authority the Forest Service 
has over these facilities. Moving the penstock and powerplant would subject the Coles 
to additional regulation by the Forest Service. In view of the concerns expressed by the 
"fishery advocates" including th~, protests and complaints filed, the Coles are not likely 
to be willing to enter into a physical solution unless adequate guarantees can be 
provided that their diversion and use of water would not be placed in any greater 
jeopardy than currently exists. This might necessitate a land exchange with the.Forest 
Service or development of some other type 9f legal agreement or contract between the 
parties. · 

7 - Application· 29449 has not yet been approved. Complaint Unit staff assume that any perm\t that may 
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to 
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would 

. not provide much benefit based strictly upon diversions for power purposes. Most of the benefit would be 
based on reductions to diversions for irrigation and/or domestic uses. 

• • ' (a 
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CONCLUSIONS 

1. A court of competent jurisdiction would most likely confirm that the Coles have a 
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full 
domestic and irrigation purposes at the Marble Mountain Ranch. 

2. Evidence has not been submitted to substantiate a pre-191:4 appropriative right for 
power purposes but A029449, .if approve~. shou_ld cover all diversions for power 
purposes. · 

3. With the· current irrigatior, system, most diversions for power purposes during the 
, low-flow periods of the year are incidental to domestic and irrigation needs. 

. . 

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does 
provide habitat for "thermal refuge" when temperatures in the ·Klamath River become . 

, detrimental to the health and well being of fish life. 

5. Bypasses similar. to those present during the field investigation should provide 
adequate ·habitat for thermal refuge purposes. 

6. Measuring flows. on a regular basis in Stanshaw Creek is not practical. Any 
, requirement to measure minimum bypass flows should not be established unless 

the requirement .acknowledges that a sufficient diversion of water will be allowed into 
the Cole's ditch to cover both the diversion and bypass requirement with subsequent 
measurement and release of bypasses back into the stream. 

7. Considerable benefit might accrue to all sides of this dispute if an appropriate 
physical solution were to be implemented. 

RECOMMENDATIONS 

1. That the Coles be directed to cease all diversion 9f water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from · 
Application 29449 or Small Domestic Registration D030945R unless sufficient flow is 
passed below their POD to maintain a flow in lower Stanshaw Creek below the 
Highway 96 culverts similar to that present during ·the October 17, 2001, field 
investigation c~o. 7 cfs ). 

2. That the required bypass flow be determined in one of two fashions: 

a) if full diversion of the creek into the Cole's ditch is not ·allowed, the flow should 
be visually estimated so that sufficient flow would be available to fill a small, 
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hand-d_ug ditch between the terminal pool of Stanshaw Creek and the Klamath 
River; or 

b) if full diversion of the creek into the Cole's ditch is allo"Yed, a device.shall be 
installed capable of bypassing sufficient flow to maintain,0.7 cfs in the creek 
below the Highway 96 culverts before any water is passed down the diversion 
ditch to Marble Mountain Ranch. · 

3. That. the complaint filed by KFA against the Coles be. closed. 

4. That the parties give serious consideration to a physical'solution similar to that 
discussed above. 
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State of Cal1,:'.)rnia 
11"· • 

M e rh~o r a n d u m 

e • Cfh2-

;;J. Cjl/L/ ~ 

To: Mr: Edward C. Anton, Chief 
Division of Water Rights 

Date: November 20, 2001 

- State Water Resources' Control Board 
Post Office Box 2000 
Sacramento, California 95812-2000 

· ·· .~Be~ 
From, ,1,~onald B. Koch: R:;io~anager ~ 

ov Northern California-North Coast Region 

Department of Fish and Game 
601 Locust Street, Redding, California 96001 

subject: Complaint Investigation Relating to Application 29449 Doug Cole - Stanshaw Creek, 
Tributary to Klamath River, Siskiyou County 

The Department of Fish and Game has. reviewed the subject application and attended 
two site visits with Stat_e Water Resources Control Board (Board) staff. The first field 
investigation was conducted by the Board's application and environmental section on July 26, 
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000, 
we submitted a protest or, the application which was accepted by the Board on April 4, 2000. 
Our protest is based on adverse environmental impacts which could result from reduced flows 
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted 
diversion of water from Stanshaw Creek. 

At the time our protest of this application was filed in March 2000, our primary concern 
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from 
the Highway 96 crossing to the stream's confluence with the Klamath River. On Ap.ril 27, 
2001, the California Fish arid Game Commission (Commission) accepted a petition to list coho 
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon 
are now considered as a candidate species pursua·nt to the California Endangered Species 
Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant 
to Fish and Game Code Section 2084 went into effect. These regulations remain in effect 
during the 12-month candidacy period and authorize the incidental take of coho salmon 
resulting from diversion of water. The Commission will likely make its final listing decision in 
early June .2002 and if they decide to list the species, the current Section 2084 incidental-take 
authorization for water diversions wili terminate. After listing, take of coho salmon will· be 
prohibited unless authorized under Fish ahd Game Code Section 2081 (b) or 2080.1. We urge 
the Board to consider the implications of their actions regarding subject complaint and final 
decision on water rights application #29449 in light of Fisti and Game Code Section 2053 and 
the potential listing of coho salmon next year. 

During the complair;,t inspection, we were "told that the merits of the complaint would be 
reviewed within 30 days and, therefore, we are submitting these comments and 
recommendations for the Board's consideration. Formal protest dismissal terms will be 
submitted to the application .unit at a future date. 
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Mr. Edward C. Anton 
November 20, 2001 
Page Two 

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw 
Creek. Coho salmon were listed as threatened· under the Federal Endangered Species Act 
effective June 5, 1997, and as a candidate under the California Endangered Species Act on 
April 27, 2001. On two recent occasions, the Department has collected field information within 
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath 
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in 
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenile coho 
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the 
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore, 
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of 
these culverts. This stream reach is characterized by deep pools, large woody debris, dense 
overhanging riparian cover shading the stream and generally cool water temperatures and 
.thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout. 
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for 
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved 
oxygen levels occasionally found in th~ Klamath River during the warm summer and early fall 
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower 
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the 
stream to maintain connectivity to the Klamath River all year. 

The Department currently proposes year-round bypass flows of 2.5 cubic foet per 
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts 
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing 
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained, 
water temperatures remain cold and year-round access to the stream from the Klamath River 
is guaranteed. To accomplish this objective, we recommend the total stream flow be 
bypassed whenever it is less than the designated amount. Based on field reviews and best 
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an 
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath 
River. However, the Department may require additional bypass flows in the future if conditions 
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of 
Stanshaw Creek. Future modification of the barriers or more detailed studies may also 
indicate a.need for higher instream flows. 

It is our understanding from discussions with Board staff that water. is currently diverted 
frorn Stanshaw Creek even when there is not enough flow to run the hydroelectric generators. 
We believe this procedure results in water being wasted and not being put to beneficial use. 
This procedure typically occurs during critically dry periods when natural flows are needed to 
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat 
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount 
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be 
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the 
downstream fishery resources: 
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During both inspections, various options were discussed which could help satisfy the 
required downstream flow conditiqns. We believe two options have merit for the Board and 
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek 
after the water i~fsed to generate electricity. Currently, tailwater is discharged to the adjacent 
drainage of lrvir.ie-Creek. Second, improvements to the open ditch system and/or updating the 

I , 

hydroelectric generation system may also allow the applicant to divert less water while still 
meeting the needs for domestic purposes and electric generation. · 

If you have any questions or comments regarding this memorandum, please 
contact Environmental Scientist Jane Vorpagel at (530) 225-2124. 

cc: Mr. James R. Bybee 
National Marine Fishery Service 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

Mr. Doug Cole, et al. 
92520 Highway 96 
Somes Bar, California 95568 

Ms. Jane Vorpagel 
Department of Fish and Game 
601 Locust Street 
Redding, California 96001 
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Mr. Charles Rich, Chief 
Complaints Unit 
State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, California 95812-2000 

Dear Mr. Rich: 

. [/lf-f-_ 
UNITED STAT. ..:PARTMENT OF COMMERCE 
National Ocea ... and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Southwest _Region .;2Pf 1r1 
777 Sonoma A venue, Room 325 
Santa Rosa, California 95404 

November 15, 2001 151416-SWR-01-SR-928:SKL 

This letter represents our findings and protest dismissal terms of appropriative water rights 
application 29449. It is based on a State Water Resources Control Board (SWRCB) field 
investigation attended by Dr. Stacy Li, National Marine Fisheries Service (NMFS), 
Mr. Chuck Glasgow (NMFS), and Mr. Tim Broa~an and Mr.Dave Rielly (NMFS Law 
Enforcement) on 17 Octo.ber 2001 in relation to a complaint of an unpermitted diversion on 
Stanshaw Creek by Doug· and Heidi Cole. The ·coles have directly diverted up to 3 Cll;bic feet per 

· second (cfs) from Stanshaw Creek (watershed is approximately 3.2 square miles) the year round 
(when flows are available) for the purposes of domestic use and hydroelectric generation. The water 
used for hydroelectric generation is diverted into Irving Creek in an adjacent watershed. Irving 
Creek is also tributary to the Klamath River. The Coles have applied for appropriative rights for the 
hydroelectric use, but have pre-1914 rights for domestic use. The amount of the pre-1914 use is 
approximately 0.5 cfs. 

NMFS is interested in this project because the Klamath River watershed supports federally 
threatened Southern Oregon/Northern California coasts Evolutionarily Significant Unit (ESU) of 
coho salmon (Oncorhynchus kisutch). 

Existing Project · 

Typically each year the Coles must manually construct a structure of cobbles and boulders to divert 
water from Stanshaw Creek. The unscreened diversion delivers water via an earthen ditch 
approximatelyl-foot deep, 2-feet wide, and 5200 feet long. The penstock is a steel pipe 16-inches in 
diameter and 455 feet long. A head of 200 feet is used to generate a maximum of 33.9 kilowatts 
with a Pelton wheel. Water not consumed by domestic use is returned to the Klamath River via 
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Irving Creek. With the diversion active, approximately a mile of Stanshaw Creek has reduced flows; 
this reach is well shaded by topographic features as well as a thick canopy coverage of about 60%. 
About 1/4 mile of Irving Creek has augmented flows from Stanshaw Creek. 

Stanshaw Creek enters the Klamath mainstem near River Mile (RM) 76. Irving Creek also enters the 
Klamath mainstem near RM 75. Stanshaw Creek has a smaller watershed than Irving Creek. While 
both streams are not gauged, the few measurements of Irving Creek and Stanshaw Creek during the 
summer suggest a summer base flow in Irv1ng Creek as more than double (7 cfs vs. 3 cfs) that of 
Stanshaw Creek. Both streams provide cooler water than the mainstem Klamath River during the 
summer .. Because water temperatures during the summer in the mainstem Klamath River are 
stressful to salmonids, it is likely that rearing juvenile anadromous salmonids use each tributary as a 
thermal refuge. California Department of Fish and Game collected juvenile coho salmon.and 
steelhead with a backpack electro fisher in the portion of Stanshaw Creek 100 yards downstream of 
Highway 96 in July 2000. There is a culvert under Highway 96 on Stanshaw Creek that may limit 
anadromous fish access to upstream reaches. 

The culvert under Highway 96 at Stanshaw Creek is listed on resource agencies master list for 
culverts with passage problems. CalTrans has stated that they will replace the culvert in the future to 
allow salmonid passage. 

At the site we reviewed the project, examined the point of diversion (POD), the flume, the penstock, 
the reach downstream of the POD, and the reach of Stanshaw Creek between Highway 96 and the 
Klamath River. 

Terms to Remove Protest 

NMFS finds that the following conditions are necessary and sufficient to remove our protest: 

. a) Diversion Intake: Limit diversion flow to a maximum of 3 cfs. The applicant proposes to 
divert a maximum of 3 cfs, but the existing intake has no provision to control the amount of 
flow diverted. There are a variety of methods of controlling flow including: head gates with 
adjustable undershot weir, notched weir, orifice, dimensional flume, and the Jike (See Bureau 
of Reclamation 1997). 

b) Fish screen: The existing diversion is not adequately screened to prevent entrainment. Any 
diversion should be adequately screened. We saw an 8" salmonid in the flume during the 
field investigation. The fish screen should follow NMFS/CDF_G fish screen criteria. 
However, these fish screen criteria were developed with large diversions in mind. There may 
be adequate screening alternatives for smaller diversions such as this one. Please contact Mr. 
Richard Wantuck, NMFS (707) 575-6063 for technical advice regarding fish screens in small 
drainages. 

c) Return flow: Return the diverted flow from Stanshaw Creek back to Stanshaw Creek instead 
ofto Irving Creek. Thermal refugia during the summer is an important habitat element in the 
Klamath River. It is our belief that diverted flow returned to Stanshaw Creek will provide 
necessary cold water to provide a thermal refuge at the mouth of Stanshaw Creek without 
compromising the thermal refuge on Irving Creek. During the field investigation, Mr. Cole , 

WR-5

000618000618



? 

\ 

• ....i...."" .. e 
the applicant, stated that we would be willing to move the hydroelectric generating plant so 
that the tail race flow would return to Stanshaw Creek. The new return would be located on 
Stanshaw Creek upstream of Highway 96. 

d) Bypass flows: This is based upon the assumption that 3 cfs is a representative summer base 
flow. The nature of the point of diversion precludes precise bypass flows due to leaf fall or 
debris accumulation. However, bypass fiows are of major concern only at low flows, i.e., 3 
cfs. We believe that there is ample canopy that keeps the stream cool downstream of the 
POD provided that most of the flow is in Stanshaw Creek during low flow periods. 
Therefore, we recommend that a minimum bypass flow of 1.5 cfs be maintained at all times 
downstream of the POD. This bypass.flow represents 50% of the summer base flow. This 
bypass flow recommendation assumes tail water from the hydroelectric plant will be returned 
to Stanshaw Creek. Therefore, the thermal refuge downstream of Highway 96 will be 
maintained. This bypass flow recommendation may be modified when CalTrans provides 

· saimonid passage through the Highway 96 culvert. The applicant must install and maintain 
permanent staff gages at the point of diversion to allow monitoring and facilitate release of 
bypass flows. Alternatively, the applicant may perform a comprehensive biological and 
hydrological study to identify an alternate biologically based bypass flow. 

e) Monitoring: Regardless of the quality of stream at the point of diversion, the proposed 
project should provide California Department of Fish and Game personnel access to all 
points of diversion and places of use for the purpose of conducting routine and or random 
monitoring and compliance inspections. 

Thank you for your cooperation in the above. We look forward to continued opportunities for 
NMFS and the State Water Resources. Control Board to cooperate in the conservation of listed . 
species. If you have any questions or comments concerning the contents of this letter please contact 
Dr. Stacy K. Li at (707) 575-6082. 

cc: Doug and Heidi Cole 
Irma Lagomarsino, PRD, NMFS, Arcata 

Sincerely, 

James R. Bybee 
Habitat Manager 
Northern California 

Tim Broadman, Law Enforcement, NMFS, Arcata 
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Winston H. Hickox 

Secretary for 
. . . .. Environmental· 

Protection· 

State eater Resources Contr4t Board 
Division of Water Rights 

1001 I Street, 14lh Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 958.12-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

SEP 2 0 2001 

To Attached-Mailing List 

The Division of Water Rights (Division) received a cop:iplaint against Doug and Heidi Cole on 
June 1_8, 2001, lodged by :po11 ;Mo.01::iey, l~gc1l_co~mse_l .repr~sel).ting the Klamat~ Forest Alliance 
(KFA). On August 20, 2001, an Answer to Complaint was received from Janet Goldsmith, legal 
counsel for the Coles.· Based on a short telephone disc~ssion with Mr. Mooney prior fo him 
leaving on vacation, we do not believe that Ms. Goldsmith's. response ac:iequately resolves the 
complaint filed on behalf of the KF A. Therefore, unless notified to the contrary, the next step in 
the complaint process is to· schedule a field investigation. 

Gray Davis 
Governor 

We propose to conduct this investigation on Wednesd~y, October 17, 2001. We would like to 
have all interested parties meet at the Marble Mountain Ranch at 9:00 a.m. on that date. Because 
the issues raised by KF A relate to th~ health and well being of anadramous fish, we would 

., . appreciate the ·particip.ation ofrepre·sentatives from the National Marine Fisheries Service and the 
California Department of Fish and Game. We wi_ll be inspecting both Stanshaw Creek below the 
point of diversion arid Irving Creek below the point where diverted water is released to this creek. 
Because the ditch heads on Forest Service property, we would also appreciate the participation of 
a representative from the U.S. Forest Service. If these agencies do not participate in this 
investigation or make other arrangements for their input, we will assume that.they have·no 
position or interest in this Illatter. · 

If this date is unworkable for any party, please let me know what alternate dates are better. 
However, Division staff believe that this investigation must be conducted before the onset of 
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th. 

Please Jet me know if you intend to participate in the October 17th investigation, or if some other 
date/time during that week would be preferable. I can be reached by telephone at (916) 341-5307, 
or by e-mail at mcontreras@waterrights.swrcb.ca.gov. 

Sincerely, 

ORIGINAL SIGNED BY 

Michael Contreras 

Attachment 

California Environmental Protectio11 Agency 

"The energy challenge facing California is real. Every Californian needs to take immediate qction to reduce energy conswnption. 
For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at. h1tp:/lwww.swrcb.ca.gov." 

WR-5

000620000620



\. 

• 
Kronick, Moskovitz, Tiedemann & Girard 
Attention Ms. Janet Goldsmith 
400 Capitol Mall, 2?1h Floor 
Sacramento, CA 95814-4416 

Mr. Don Mooney 
129 C Street, Suite 2 .. 
Davis, CA 95616 . 

National Marine Fish Service 
Santa Rosa Field Office 
Attention Ms. Margaret Tauzer 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 

Department of Fish and Game 
Environmental Services 
Attention Dennis Maria 
Attention Ron Prestly 
601 Locust Street 
Redding, CA 96001 

U.S. Department of Agriculture 
Orleans Ranger District 
Attention Bill Reitler, DistrictRanger 
P.O. Drawer 410 
Orleans, CA _95556-0410 

bee: REM 

MContreras\lfischer 
D:\mc\Cole site visit 9/19/01 

Mailing List 

California Environmental Protection Agency 
' "The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 

For a list of simple ways you can reduce demand and c111 your energy costs, see our Web-site at h1tp:l/www.swrcb.ca.gov." 
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State Water Resources ContreBoard 
Division of Water Rights 

Gray Davis 
Governor 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

' 1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5307 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

Ft t.E ~ 
z,.744-, 

JUL O 2 2001 
Mr. Doug and Ms. Heidi Cole · 
92250 Highway 96 
Somes Bar, California 95568 

Dear Doug and Heidi: 

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE 
ALLEGING UNREASONABLE DIVERSION 

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a 
complaint on behalf of the Klamath Forest Alliance (KF A) regarding your diversion qf water 
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your 
water rights are questioned and it is alleged that your diversion is unreasonable in that it 
compromises the downstream fishery. 

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" .form, 
and an information pamphlet. Please use the form to respond to the allegations within 15 days 
from the date of this letter. Upon receipt of your responses, all items submitted by each party 
will be.evaluated to determine whether further action is required by the SWRCB. 

If you have any questions regarding this matter, please contact me at (916) 341-5307. 

Sincerely, 

ORIGINAL SIGNED BY 

Michael Contreras 
Complaint Unit 

. Enclosures 

cc: See next page. 

California Environmental Protection Agency 

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. 
·Fora list of simple ways you can reduce demand and cut your energy costs, see our Web-site at ht1p://www.swrcb.ca.gov." 
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Doug and Heidi Cole 

Department of Fish. and Game 
Environmental Services 
c/o Mr. Ron Prestly 
601 Locust Street 
Redding, CA 96001 

William M. Reitler, District Ranger 
U.S. Department of Agriculture 
Orleans Ranger District 
P.O. Drawer 410 
Orleans, CA 95556-0410 

National Marine Fisheries Service 
Santa Rosa Field Office 
Attention Tim Broadman 
Attention Margaret Tauzer 
777 Sonoma A venue, Room 325 
Sarita Rosa, CA 95404 

Mr. Jim De Pree 

2 

Siskiyou County Planning Department 
P.O. Box 1085 
Courthouse Annex 
Yreka, CA 96097 

Mr. Konrad Fisher 
3210 ~Jingle Road NW 
Washington, D.C. 20008 

Robert E .. and Mary J. Young 
c/o Thomas W. Birmingham 
770 L Street, Suite 1200 
Sacramento, CA 95814 

Law Offices of Donald B. Mooney 
129 C Street, Suite 2 
Davis, CA 95616 

bee: Robert E. Miller (REM) 

Mcontreras\lfischer 
D:\mc\cole 6/29/01 
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State eater Resources Cont. Bo.ard 

Winston H. Hickox 
Secretary for 

Environmental 
Protection 

Division of Water Righ.ts 
1001 I Street, 14th Floor• Sacramento, California 95814 • (916) 341-5300 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.waterrights.ca.gov 

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy cons11mption. 
For a list of simple ways yo11 can red11ce demand and clll your energy costs, see our Web-site at http://www.swrcb.ca.gov. 

JUN 2 2 2001 

Mr. Konrad Fisher 
3210 Klihgle Road NW 
Washington D.C. 20008 

Dear Mr. Fisher: 

APPLICATION 29449 OF DOUG COLE ET. AL. TO DIVERT 3.0 CUBIC FEET PER 
SECOND (CFS) OF WATER FROM ST~SHAW CREEK TRIBUTARY TO KLAMATH 
RIVER IN SISKIYOU COUNT\': FOR GENERA'fION OF 33.9 KILOWATTS OF 
ELECTRICITY 

Per our phone conversation on 21 June, 2001, I have enclosed text, tables, and a map from the 

Gray Davis 
Governor 

May, 1965 bulletin.authored by the Department of Water Resources (DWR) entitled "Land and ... .,.. ................. . 

\ 

Water Use in .the Klamath.River Hydrographic Unit" (Bulletin No. 94-6) that is pertinent to the 
above mentioned application. As you will see in Table 4 on page 58 of the copied report, the· 
type of apparent water right is incorrectly listed as riparian. Page 31 states, "Those [diversions] 
which have been neither adjudicated nor based on appropriations [ water right applicatio~s or pre .. 
1914 appropriations], but for which the area of use is apparently riparian to the streams or which 
the owner claims to be riparian are listed as 'riparian.'" Either DWR incorrectly came to this 
conclusion or the owner incorrectly stated that it was a riparian right. It is interesting here to 
note that neither the owner at the time, L.H. Hayes, nor the previous owner, McMertree, listed 

. this right as a pre-1914 appropriation even though the indicated date of first use on the table is 
"About 1800." 

As you will also see in the enclosures, 362 acre-feet (af) was meqsured at the nozzle in 1958; 
this would be the amount of water that was put, to beneficial use. This calculates to a daily 
average beneficial use of: 

362 af/yr + 3.65 days/yr= 0.99 af/day 
0.99 af/day + l :98 af/day/cfs == 050 cfs 

Average instantaneous flow per month could also be calculated using data from Table 5. Small 
domestic use is nor calculated in this figure, although that would be·negligible at less than 10 ................ ·· · 
af/yr. I also assume that seepage losses are not figured into this since this is measured at the 
nozzle rather than the point of diversion, but I would not expect seepage losses to nearly 
approach 2.5 cfs. 

SURNAME 
DWR.540 
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• • 
Mr. Konrad Fisher 2 JUN 2 2 2001 

Please also note that: 1) 1958 was an "unusually wet year," with Klamath River flows nearly 
double that of the average annual flow, and 2) 6 kilowatts of electricity were generated by the 
diversion in question, Hence, an average rate of 0.5 cfs through the nozzle was probably all that 
was needed to generate 6 kilowatts, and this lower rate was not the result of low flows available 

· for diversion from Stanshaw Creek. 

If I can be of further assistance, please call me at (916) 341-5392. 

Sincerely, 

QR\G\NAL S\GNED BY: 

Robert E. Miller 
Environmental Specialist II 
Environmental Review Unit 2 

Enclosures 

be: MC 

RMILLER:llv 06/22/2001 
u:\envirodrv\rem\a29449 letter to fisher 
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Jun 21 01 05:07p 

I 

4355140937 

Korttd Fisher 

Tt· Rob Miller 
F m: Konrad Fisher · -
R. : Response to SDN Stanshaw Article 

! -
I 
i • 

If t~ere is anything 'other than the 1965 Water Board docs I that would be appropriate 
att~.chments to this letter, or beneficial to my .PR effort, please let me know. . 

I 
BeJ:t, 
Ko~rad Fisher 
SeJ Fax and E-mail address on letter 

! 
! 
! 
! 
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-.. 
I ,. • j 

June Z5. 2001 

4355140937 

e 
KONRAD FISHER 

3210 Klingle RD NW, Washington DC, 20008 
Tel.: 202.625.6421; Fax: 435.514.0937; konradfisher@yahoo.com 

f>. 2 

__, 
Orn 

I: ~o ~ 2-­l> -,-, c:: ~ ·c,. 

Siskiyd.u Daily News o ... - z ~~-; ~ 
l ~< N ~~ c/o: Lori Sellstrom > :i:.,. Oi71 

P.O. sbx 129 ~;-:-; ~·~ 
Yreka,ICA 96097 ~,~ ~ {:{~ 

O ::::'.:::'. ',.... ! C') .r:- ;;o ,_. 

To Whbm It May Concern: =i ~ ':=:>~ 

I call yf ur attention to an article entitled "Lawsuit threatens resort" that appeared int;;: A;I 3, ~-
2001 i:i sue of the Siskiyou Daily News on pages 1 and 3. A copy of the article is attached as 
Exhibi~ A and made a part hereof. 

i 
A seri~s of misleading or false statements contained in the article reveal a reckless disregard 

I 

for the,. truth and portray me in a false light. They lead the reader to believe _that I am a 
disinterested party and that I have acted in a malicious manner. Pursuant to applicable federal 
and st~te laws, including California Civil Code Section 48(a), I demand that a correction of the 
followimg statements be published in substantially as conspicuous a manner as the statements 
appea~d. , 

; 

i 
The statement in the 3rd paragraph that Stanshaw Creek is on Forest Service land is 
mislea~ing. Although it is true for the upper portio,:i of Stanshaw Creek, the portion of the 
creek firom Highway 96 to its confluence with the Klamath River is on land owned by my family. 

The 7'i and 81
h paragraphs falsely imply that Mr. Stanshaw's original land claim now comprises 

the M~rble Mountain Ranch. In the 10th paragraph; you clearly convey that Mr. Stanshaw's 
original claim now belongs to the Coles. If you have seen the records to which you referred in 
the 7th paragraph, and on which you based subsequent assumptions, you know that 
Stans~w·s original mining claim was comprised, at least in part, of land now owned by my 
family.J 

! 
The 711 and 81

h paragraphs also falsely imply that the water rights accomganying Stanshaw's 
claim ~ecame a deeded part of the Marble Mountain Ranch. The 18 paragraph clearly 
confirnj,s your intent to convey that the Coles have "a deeded. right to the water" that 
accompanied Stanshaw's claim. 

I 

! 
If the ~oles possessed a "deeded right to the water," it would probably say so in their deed. 
The Cble's deed, [attached as Exhibit BJ, states only, "Together with all water rights 
appurt~nant thereto." and in no way shows that the Coles are successors in interest to 
Stansh~w·s water rights. 

! 

Furthe~more, in a September 25, 1998 letter to Mr. Cole from Harry M. Schueller, chief of the 
State "1'fater Resources Control Board's Division of Water Rights, [attached as Exhibit CJ, Mr. 
Schuel!'er states that the Coles have submitted no information to suggest that Stanshaw's 
water r)ghts pertained to the Marble Mountain Ranch. 1 

1 
As of~ptember of 1998, the State Water Resources Control Board's Division of Water Rights tentatively 

accepted,! that Stanshaw's water right applies to the Coles' property. To my knowledge, the Board was unaware of 
the eviddnce to the contrary, which I have put forth to you. The Board concluded however, that any diversion in 
excess 01"' .49 cfs would require evidence to refute the May 1965 Department of Water Resources' bulletin entitled 
"Land aJ1d Water Use in the Klamath River Hydrographic Unit" (Buletin No. 94-6), and the testimony of Forest 
Service ~ydrologist, Marvin Gross, both of which indicated that the water consumption of the Coles' post-1914 
predeces~ors did not exceed .49 cfs. 

! 
;, 
; 

_______ \·---=--------------------------------------

WR-5

000627000627



Jun 21 01 05:07p K~-d Fisher 

.. -.. 

Finally it should be noted that former water diversion ditches. pipes and large rock piles 
indicat that the large scale mining and water consumption took place on land now owned by 
my fa ily, not the Coles, and that Stanshaw Creek itself flows through my family's property, 
not thd. Coles'. 

i 
' 

Also ~isleading is your statement in the 121h paragraph that "there is no concrete dam 
structure at the aiversion on Stanshaw Creek." Although the portion of the diversion structure 
in the !creek is comprised of rocks and plastic, the head gate to the diversion structure is 
constr~1cted of concrete, and is, for all intents and purposes, part of . "the diversion on 
StansHaw Creek." The undated site visit statement by Ranger Heitler, [attached as Exhibit DJ, 
will co~1firm my assertions, as should your recollection of your site visit. 

Your s~atement in the 12th paragraph that "there is no 'new' water ·diversion" is misleading 
given tlhe fact that the Coles are currently illegally diverting, and wish to legally divert, more 
water j:han their predecessors. Exhib.it C indicates that the Coles' predecessors diverted 
betwee·n .11 and .49 cubic feet per second (cfs) of water, yet the Coles are applying for a right 
to dive~ 3 cfs of water. And on the first page of the Coles' ,.,..ater rights application, [attached 
as Ex~ibit E], the Coles haye replaced their immediate predesessors' names, (the Youngs), 
with t~ir o:vm, and ha\'e replaced the Youngs' request for 1 cfs for "fish. enhanoement," 
(proba~ly pone construction or legalization). 1Nith their request for 3 Gfs for "hydroelectric." 

The 2~~rd paragraph falsely states that Doug Cole invited government representatives and 
"even ~onrad Fisher to a meeting at the ranch." This meeting at the Marble Mountain Ranch 
was p~1rt of a site visit arranged by government officials, and I, Konrad Fisher, had to invite 
myself] · 

Especi~lly false and misleading are , the numerous statements which together imply that 
throug~ the notice of intent to sue, and through my "active role in preventing [the Coles] from 
getting! the permit," (19th paragraph), I threatened the Cole's "very existence," (3rd paragraph), 
and I daused the Coles to go without water and consequently brought hardship to their son, 
(2ih-4~td paragraphs). · · 

I 

The. Cd1les' ability to run a successful resort, much les~ their very existence, is not contingent 
upon t~eir ability to divert 3 cfs of water from Stansnaw Creek. This is evidenced by the facts 
establi~hed in Exhibits C and D respecti'lely, that, 4-) the Cole's predecessors, who ran a 
succe.ful businesses on the Marble Mountain Ranch, diverted less than 0.49 cfs of water, 

I 

and, 2). the Coles' immediate predecessors requested 1 cfs in their wat,er rights applicatioR, not 
3-: ThE: Coles predecessors' not only functioned with a fraction of the water, but, (assuming 
your s~tement in the 161

h paragraph is correct). functioned with a very inefficient "pre-1912 
water Wheel." It should also be noted that on the day of the aforementioned site meeting, the 

, Coles were producing power not with their hydroelectric plant but with their diesel generator. 
i 

Moreo~·er, the notice of intent to sue is just one of many threats to the Coles' frivolous use of 
water. !The Coles have been involved in a fruitless multi,-year deliberation with the State Water 
Resou~ces Control Board and the Department of Fish and game to legalize their illegal 
diversi~n of water, (see exhibit C). And long before the notice -of intent to sue was sent, the 
Coles' ~pplication to appropriate 3 cfs of water was officially protested by numerous parties 
other t~an me. These include the National Marine Fisheries Service; the Department of Fish 
and G!ame, J. W. Fisher Logging Company and the California Sport Fishing Protection 
Allianc~. 

' 

p.3 
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.-. . ... , ~ . 

1. 

Morei~portantly, the implication that I b·rought harm to Mr. and Mrs. Cole. and particularlyto 
their s n, is based on the false and unfounded assumption that the Coles have gone without 
water 'or extended periods of time. Your reckless disregard for the truth is evident in your 
relianc on this false assumption f_rom the 27th to the 43rd paragraphs, and is especially evident 
in the ~01

h paragraph in which you state as fact that the Coles suffered "last fall and winter" 
withouj: water. 

i 
Althoubh the Department of Fish and Game required that the Coles' diversion allow fish 
passag1e, they have not, as you imply in the 27'h paragraph, enforced the laws that relate to the 
actual !amount of water diverted. It is possible that the Coles' noncompliance prompted the 
Deparl,ment of Fish and Game to alter the diversion to allow fish passage, and that in the 
proce~. they redirected water away from the .ditch. If .this was the case, the Coles were free 
to imrtjediately. alter the diversion structure_ so that it allowed fish passage and still diverted 
water i~to their ditch. This is precisely what someone did. 

i ; 

Not a ,!nonth went by last winter or fall without Mike Fellows, a resident of my family's property, 
and I dr me, visiting the Coles' diversion. During each visit, one or both of us observed that 1/2 
to .2/3 \of Stanshaw Creek's flow was being diverted into the Coles' ditch. During my most 
recent jvisit to the diversion on the 22"d of last month, I observed, as I had during previous 
visits, ~at there was a path through the diversion structure and that approximately 60-75% of 
Stans~aw Creek's flow was being diverted into the Coles' ditch. Mr. Fellows observed the 
same ~1pproximately 10 days later and then again on Wednesday, June 20. 

! 
: ' q 

The 4~;lh paragraph falsely implies that you made an effort to contact my attorney, Donald 
Moon~. and me before publishing your article. Neither of us received a phone call, a letter or 
an E-nliail. The notice of intent to sue, which is the very premise of your article, bears Mr. 
Moone~·s phone number, physical address and E-:mail address on the first page. You drove 
by the !mailbox to my family's property on your way to and from the Marble Mountain Ranch. 
You cquld have utilized any number of methods'to contact us, but you chose not to. 

'I 
Your ~lmost exclusive reliance on the Coles· unsupported statements,, your failure to 
acknowledge the conflict between these statements and the information contained in publicly 
availa~le documents and your failure to contact my lawyer or me, represents a reckless 
disreg~1rd for the truth and resulted in an article that portrays me in a false light in a county 

I 

which I consider home and will one day reside. I therefore demand that a correction of all 
aforenientioned misleading or false statements be publishec;I in substantially as conspicuous a 
manner as the statements appeared. , 

: 

Sincer~ly, 
! 
l ~ 
I 

i 
Konra~ Fisher 

I 
Enclosrres 

cc: ' ' 
~IP_u_b-li-sher 
1
~iskiyoa Daily News 
P.O. Box 129 
, r~ka, California 96097 

p.4 
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MESSAGE CONFIRMATION 

02/09/2001 12:02 

S,R-TJME DISTANT STATION ID MODE PAGES RESULT 

02'15" 7077623688 

12:00 

,, 

To: ~. ~fy \-\M.\',\~ Fax: 

From:~& M.~1...1..~(t Oat.e: 

Re: .l(L~~ /_Toc,~ft Pages: 

CC: 

CALLING 03 OK 

Stine Wa111r Rcsoun:cs Control Dowd 
Division of WQicr R.igj\ts 
P. o. ao~ 2000 
S11crmncnto, CA. 9S812-2000 
Phone; (9 I 6)341 ·S300 
FAX: (916)341-S400 

("t01') 1'{iZ • '3b8~ 

,z,[, L 1,0o ' 

'3 (1,..C..vvh~ ~ c.civ~~) 

0000 

N0.525 

D Urgent ~ar Revl!ffl 0 Please Comment 0 Please Reply 0 Pleue Recyc;I 

•• I • • • • • • 

I\A. ~-,1~.A c.-, . , . ,{i. 1:.1(. s MD. .Uri 

GJ01 
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' • 

• 

() 

CC: 

0 Urgent p(f or Review 

•··· • • 
1~ 

-State Water Resources Control Board 
Division of Water Rights 
P. 0, Box 2000 
Sacramento, CA 95812-2000 
Phone: (916)341-5300 
FAX: (916)341-5400 

Date: --z_. { Cf { 1,,00 \ 

D Please Comment O Please Reply O Please Recycl 

• • • • • 

''.(<..e;se."' t) <T'ct6 12(1s / ZA:>oo LE:.-r'ttffL '[)4-A-t' 1 s. A7fA(.f-{€D. 

-~ . rvtA-v\ ~ 4. L-t;t.ikt.. . ~ASl S fo~ ~l>Me, 6~ 

\.+-l.) wtt(ert oivtfl.,Sca,-.1S #t> use: 
1 

'6'V1" t,.Jl::iN61rtGL-t SS, 

~ r--,€-eCO > "ft> f (,.Ct /\ S1" .,l\ -re:./\.\.\:. N t w I ~ 

<T\¥ 5W~ C.. \) ft>{l ~~ M . A-,-c,, ~ , ~ tS 

\ \..- '-~ c. AL...L-1 '?1D(L\N ~ v1A T€Y1- 1w ~ ru:s~fl.v01R 

,AfSv )>l \l,t._(l:nl'/4 f'l>~ zov'~ (t l-rt,vE,{lkf'iotJ t-t"t / olL ~6U > 

:__---
w I, L, L. ,-;~ i) to K L-E.. ~ N f £..LC.A -r-l ~ II"' _s 'ft> Ae p f1o p (Ll A'l~ 

~{L ~'[. C~ A,v"'{'r'~e . . . .>>ft-VZ.,'1 ~ 
\)IV lJ' ~ "'-E""( pkC~ ~ '11:)J ..$oe>)Je, ~, 
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State "'ter Resources Contro~oard 

Winston H. Hickox 
Secretary for · 

Environmental 
Protection 

DEC 15.mm 

Division of Water Rights 
1001 I Street, 14111

• Floor •.Sacramento, California 95814,• (916) 341-5300 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 341-5400 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http://www.waterrights.ca.gov 

In Reply Refer 
to: 331 :YM:266.0 

Mr. G. Neil Tocher 
1903 Park Marina Drive 
Redding, CA 96001 

Dear Mr: Tocher: 

WATER RIGHTS APPLICATION, SISKIYOU COUNTY 

]t "Yas nice meeting you on July 26,.,2000 during our field review of Mr. Cole's project. 
Thank you for your· input and tour of your property and water diversion facilities. 

Mr. Cole diverts Stanshaw Cre~k water for hydroelectric power generation. The water flows 
through his power plant, then.to Irving Creek. .Before the "".'ater is discharged to Irving Creek, 
you use the water for power generation and irrigation. · 

Gray Davis 
Governor ,. 

Unfortunately, we have no record of water rights to cover your project. Diversion and use of 
water must have a valid basis of right, therefore, we have enclosed an application packet to apply 
for water rigp.ts. 

' Your small hydro system is year round continuous use, not 1ncidental to the consumptive water · 
use. Therefore, in accordance with California Code of Regulations, Section 686 (copy enclosed), 
you need two applications; one for power purposes and one for consumptive uses. · 

If you need any help in filing out the forms, p_lease call·me at (916) 341-5362. 
;,· 

Sincerely, 

Yoko Mooring 
Sanitary Engineering Associate 
Application Unit 

Enclosures 

bee: Chuck Rich 

YMooring:ym/tvonrotz: 12-12-00/u:/ym/Tocher 
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•(.J~ober'~·E. Miller- Re:_Related to A0294 · __Q\,!9~, StanshawCreek.~y~ 

From: 
To: 
Date: 
Subject: 

Yoko Mooring 
Robert E. Miller 
1/8/01 10:09AM 
Re: Related to A029449 (Doug Cole, Stanshaw Creek, Siskiyou County) 

Rob: . 
It took a long time but finally a letter to Mr. Tocher went out on 12/15/2000. I told him that he needed to 
file two separate applications per Sectiqn 686 of Code of Regulations; one for small hydro and one for 
consumptive use. Today is my first day back from vacation and I haven't seen any response. As you 
said, this may go to Enforcement Unit soon. Yoko 

>» Robert E. Miller 01/02/01 12:42PM »> 
Yoko, 

Neil Tocher, the landowner using water off Mr. Cole's ditch for irrigation, hydroelectric generation, 
recreational reservoir, and domestic uses, has put his land up for sale. A prospective buyer has called me 
to inquire about Mr. Tocher's water rights (that's a first!). Apparently, Mr. Tocher has advised the 
prospective buyer (Mr. Jeff Harriman) that he already has secured the necessary water rights and also 
claimed riparian rights. This is not the case b/c Mr. Tocher: 
1. has not filed an Application (and hence, not obtained a Permit nor License) 
2. has not filed a Statement (definitely not valid for storage reservoir anyhow). • .1.... lo c..\ 

0
,, 't\A 

3. diverts water from a man-made ditch (so it's not Riparian). -~?.t i \ V\o\: r,~~f\'21'rl T 0 -IAv ~' 0 \)'U · ·1 
I advised the prospective buyer that the source coming from Stanshaw Creek is not reliable 

(Cole's app may be canceled), and that he would have to file an Application for the reservoir, and may be 
able to claim Riparian Rights for irrigation, hydro power, and domestic uses if he uses Irving water. I also 
mentioned that if he plans to divert from Irving Creek, he will have to get a DFG 1600 agreement. If he 
moves his POD high enough in Irving to create enough head for the hydro power, he will be on Forest 
Service property. He will then need to secure an easement ·from the USFS and a permit to alter a stream 
channel on USFS property. The USFS would probably have to prepare a NEPA document. I also advised 
that NMFS would be involved in his permitting process (both through USFS and as a probable protestant 
to an Application filed with the SWRCB). 

, .If we have not done so already, I recommend that we send a letter ASAP to Mr. Tocher advising 
him to file an Application and Statement for his currently illegal diversions. I don't want Mr. Tocher to slip 
his land to Mr. Harriman or other buyer without full disclosure and something in our records showing that 
we know of, and that Mr. Tocher knows of, his wrong doing (Mr. Cole purchased the property relating to 
29449 in 1994 thinking water rights were secured). 

If you'd like, I can draft up report for you on what I know of Mr. Toucher's project. Also, let me 
know if this issue should be redirected to our Enforcement Section. Thanks. 

******************************* 

Robert E. Miller 
Environmental Specialist II 
Division of Water Rights 
1001 I Street, Sacramento, CA 
(916) 341-5392 

CC: Ross Swenerton 
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! Robert E. Miller- Related to A029449 .( ·· ·g~. Stanshaw Creek,~Y.OU Coun!Y 

From: 
To: 
Date: 
Subject: 

Yoko, 

Robert E. Miller 
Yoko Mooring 
1/2/01 12:42PM 
Related to A029449 (Doug Cole, Stanshaw Creek, Siskiyou County) 

Neil Tocher, the landowner using water off Mr. Cole's ditch for irrigation, hydroelectric generation, 
recreational reservoir, and domestic uses, has put his land up for sale. A prospective buyer has called me 
to inquire about Mr. Tocher's water rights (that's a first!). Apparently, Mr. Tocher has advised the 
prospective buyer (Mr. Jeff Harriman) that he already has secured the necessary water rights and also 
claimed riparian rights. This is not the case b/c Mr. Tocher: 
1. has not filed an Application (and hence, not obtained a Permit n~! ~~~:~~~ et:~, t'l 1,'\~1 
2. has not filed a Statement {definitely not valid for storage reservo~ L I/ 
3. diverts water from a man-made ditch (so it's not Riparian). +<o""' a clJ~w~t 1.,1~~$~ 

I advised the prospective buyer that the source coming from Stanshaw Creek is n9t reliable 
(Cole's app may be canceled), and that he would have to file an Application for the reservoir, and may be 
able to claim Riparian Rights for irrigation, hydro power, and domestic uses if he uses Irving water. I also 
mentioned that if he plans to divert from Irving Creek, he will have to get a DFG 1600 agreement. If he 
moves his POD high enough in Irving to create enough head for the hydro power, .he will be on Forest 
Service property. He will then need to secure an easement from the USFS and a permit to alter a stream 
channel on USFS property. The USFS would probably have to prepare a NEPA document. I also advised 
that NMFS would be involved in his permitting process (both through USFS and as a probable protestant 
to an Application filed with the SWRCB). 

If we have not done so already, I recommend that we send a letter ASAP to Mr. Tocher advising 
him to file an Application and Statement for his currently illegal diversions. I don't want Mr. Tocher to slip 
his land to Mr. Harriman or other buyer without full disclosure and something in our records showing that 
we know of, and that Mr. Tocher knows of, his wrong doing (Mr. Cole purchased the property relating to 
29449 in 1994 thinking water rights were secured). 

If you'd like, I can draft up report for you on what I know of Mr. Toucher's project. Also, let me 
know if this issue should .be redirected to our Enforcement Section. Thanks. 

******************************* 

Robert E. Miller 
Environmental Specialist II 
Division of Water Rights 
1001 I Street, Sacramento, CA 
(916) 341-5392 

CC: Dennis Maria; Margaret Tauzer; Ross Swenerton; Tim Broadman 
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• • 2,441 
CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION fl'-f' 

731 K Street, Third Floor • Sacramento, CA 95814 • (916) 443-2017 

Robert E. Miller 
P.O. Box 2000 
Sacramento, CA 95812 

November 9, 2000 

Re: People v. Douglas Taylor Cole, Marble Mountain Ranch 

Dear Mr. Miller: 

NOVfjlBER 2 1 2D:J 

BOARD OF DIRECTORS Enclosed are reports and copies of photos in the abovementioned matter, per your 

STEVEN C. BOLEN 
Contra Cosca County 

JERRY P. COLEMAN 
San Francisco County 

HILARY DOZER 
Santa Barbara County 

DEAN FLIPPO 
Monterey County 

telephone conversation this morning with Larry Allen. If you have any q~estions, please 
do not hesitate to contact our office at 530 226-0572. Thank you. 

Truly yours, # 
PAULAFRESCHIKAMENA 
M!lrin County 

{l:;;-~IKERT 
Administrative Assistant 
Environmental Prosecutions Unit GILBERT OTERO 

Imperial County 

McGREGOR SCOTT 
Shasta County 

KARYN SINUNU 
Santa Clara County 

JAN STURLA 
Orange County 

MARTIN VRANICAR 
City of Los Angeles 

EXECUTIVE DIRECTOR 
LAWRENCE G. BROWN 

e"c I. 
fl¥i 
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!)!MISDEMEANOR AB019404 

CALIFORNIA DEPARTMENT 
OF FISH & GAME 
NOTICE TO APPEAR 
FG-900 0 Traffic ~ Nontraffic 
Date of Violation Time O AM Day of Week 

/2: 00 :il'PM SLI~ 
Case No. -0 03 06 

Name (First, iddle, Last) 

001)6(.AS ';fl \.ILOlt 
Address 

92.520 
City 

0 Owne(s. Responsibility (Veh. Code. § 40001) 

Co LE. 

State Zip Code 

5 Or,,1 S 8/t/l., GIi. 9S~'-8 
Drive(s Lie. No. 

E:o r o~tJo 
State 

C/J. ( ,Jr,p J 
Sex 

M 
Hair Eyes 

e,,u,J 1+-z..c..-
Veh. Uc. No. 

/11 
Make

11 · .;Jin 
Registered Owner or Lessee 

,11/)A 
Addr~/ 

tv1'/J 

Height , 

~ 'o; . 

Body So/le Color 

/I/In · /1//l'J 

State 

Telephone No. 

<Sld/<,,C-,.g3 z..z. 
Other Description 

Wf>'IJ"J 
O Commercial Vehicle (Veh. 

Code,§ 15210(b)) 

D Hazardous Material 
(Veh. Code, § 353) 

O Same as Driver 

O Same as Driver 
Zip Code 

City /',//,q 

J 
Evidence of Financial Responsibility 

111/11 
Correctable Violation (Veh. Code, § 40610) 0 Booking Required 

. Yfjs ~t)E ~ (7Vio2'.28E. ~El.. S''iDI £<><j?g'J2t0a9lsc,2>~peo£ 

r 

o o t:r.S11 r~SA6£ " 
o o 2.) F( 4 loDE. ~P'-· 1'1~3 /ti) .;.. 11 I/Zo1..11n-o,,..; o~ 
0 0 $-r"/ZGAY"I P~ p&~,.;t" ,, 

Speed prox. P.F. Max Veh. Lmt. Evidence Seized ;,/Qi'Je 

#/A ;i/,~ P/.loro$ T~Jc,.t,.) 
Location of V,olation(s) 

at .sn:~,./$HRW CILU"- ls~l"LY'O~ Ce,U.v,j/ 
0 Violations not committed in my presence, declared on information and belief. I declare under 

penalty of perjury under the laws ~he S!_ate of California that the foregoing is true and correct. 

Date IQ/()z/Oo ~ ,,,f W s'o2- to 
r r · · Arresting or Issuing Offic~ Serial No. Vac. Dates 

to 
Arresting or Issuing Officer. if different from Issuing Om~er Serial No. Vac. Dates 

WITHOUT ADMlmNG GUILT, I PROMISE TO APPEAR AT THE TIME AND PLACE INDICATED 

eELow. FO/eMAL C.OfVIPI...A:&N1' J{.€.Q.ut::. $;-x Signature t-

WHEN: Date: T {3A) Time:---- DAM OPM 
WHAT TO DO: FOLLOW THE INSTRUCTIONS ON THE REVERSE. 

WHERE: [Court! SISJ<..I'/1)1;1 >I.IPG,A4-C{L c..oua...r 
[Division) Y F-€.J'-A # 'f 7 (. 'I Q · 
[Street Address) ________________ _ 

[Phone No.1-----------------­

~ To be notified 
0 You may arrange with the clerk to appear at a night session of the court. 

I lllllll lllll llll lllll lllll lllll 111111111111111111 
* A B O 1 9 4 0 4 * 

Notice to Appear lorm approved by the Jut1icial Counal ot California 
Rev. 4-21·99 Vehicle Code sections 40500(b), 40513(b), 40522, 40600. Penal Code section 853.9 

COURT COPY 

SEE REVERSE 
TR-130 
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StAT
0

E OF CALIFORNIA -~·'• 
DEPARTMENT OF FISH ANO GAME 

.--
ARREST/INVESTIGATION REPORT 
WPD 6a (10-98) Region# NCNCR Paae 1 Of 2 

DATE OF INCIDENT/OCCURRENCE I TIME (2400) · 1 CITY/COUNTY/JUDICIAL DISTRICT 

09/03/00 1200 Stanshaw Creek/ Siskiyou County / Happy Camp District 
"X"ONE "X"ONE TYPE OF REPORT ("X" APPUCABLE) 

D Arrest Report D Self Initiated D Commercial Fishing D Hunting D Inland Pollution D CalTIP 

~ Formal -~ Complaint D Recreational Fishing D Trapping D Marine Pollution ~ 
Complaint Other: 1603 

Suspect Information 
Name Suspect #1 (First, Middle, Last) I Sex I Date of Birth (MMIDDIYY) Citation Number 

Douglas Taylor COLE ~M D F 07128154 · AB019404 
Supect Address (Street, Apt., City, State, Zip Code) Home Phone 

92520 Hwy 96, Somes Bar, Ca. 95568 (530 ) 469-3322 

Business Address (Street, Apt., City, State, Zip Code) Business Phone 

( ) None 

Identification Type ("X" APPLICABLE) Suspect Description_ ('X" APPLICABLE)· 

~ COL/CID D Other State DUID General: Hair: Eyes: Ethnicity 
D Other ID: Height 6'01" De1n De1k IX!em De1u Dem DAsian D Black D Hispanic 

Number: E0650990 (NIP) Weight: 1800 hrs. DGry DRed DNone DGm IX! Hzl IX! White D Other: 

Vehicle Type ( "X" APPLICABLE) Description (Make, Model, Year, Color) 

·1 
License Plate NumberNIN 

DAuto D Vessel IX! Other NIA NIA 

Offenses and Charges · 
~F&G DT-14 D Other. Section: 590 I 
Description: "Unlawful to block or impede fish passage" 

IX! F&G DT-14 0 Other: Section: 1603(d) 

Description: "Violation ofstream alteration agreement" 

DF&G DT-14 D Other: Section: 
Description: 

Evidence Description (Amount, Type, Serial Number, etc.) 

(Evidence photos taken at scene) 
Evidence Description (Amount, Type, Serie/ Number, etc.) 

Evidence Description (Amount, Type, Seria,-Number, etc.) 

(please see attached copy of probable cause summary) 

DF&G DT-14 D Other: Section: 
Description: 

DF&G DT-14 Dother: Section: 

Description: 

0 F&G DT-14 D other: Section: 

Description: 

Evidence Seized 
"X" ONE D Held D Returned D Destroyed D Other Evidence 

Photographed? 
, iXIYes DNo 

"X" ONE D Held D Returned D Destroyed D Other Evidence 
Photographed? 

DYes DNo 
·-'-=--1 

"X" ONE D Held D Returned D Destroyed D Other Evidence 
Photographed? . 

-- DYes DNo 

Case Synopsis 

-

See WPD 6b For Additional Suspect and Witness Information "X"ONE O Yes IX! No 

Preparer's Name and Badge Number · Date 

~.Jl. #502 09129100 . 

PROSECUTING AGENCY - (WHITEJ REGION -- (GOLDENROD} 
OSP 98 16221 
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' ~ . '. S~ATE OF CALIFORNIA. .,r~" 
: DEPARTMENT OF FISH AND GA ·-· 

NARRATIVE/SUPPLEMENTAL 
WPD 8a p 2 (Rev 10 98) - Region# NCNCR Paoe 2 of2 

DATE OF INCIDENT/OCCURRENCE I TIME (2400) I CITY/COUNTY/JUDICIAL DISTRICT 

09/03/00 1200 Stanshaw Creek/ Siskiyou County / Happy Camp D1stnct 
?C" APPLICABLE TYPE OF REPORT rx· APPLICABLE) 

' D Narrative D Arrest Report D Commercial Fishing . D Hunting D Inland Pollution D Incident Report 

D Supplemental ~ Fonnal Complaint D Recreational Fishing D Trapping D Marine Pollution ~ 
Other: 1603 

Location/Subject/Incident Name .. I Arresting/Case Officer I Citation Number 

Stanshaw Creek / Stream Violation-.l COLE Brian S. Boyd AB019404 
1.NARRATIVE: 
2. On the above date and time while in full uniform in a ·marked vehicle I responded to a citizen 
3. complaint that Stanshaw Creek was blocked to fish passage by an illegal rock diversion dam. I 
4. began my hike from Hwy. 96 and walked upstream on Stanshaw Creek approximately 900 yards 
5. before reaching a rock diversion dam. The dam was located on public land. I found the rock dam 
6. to be approximately three and a half feet tall. The dam diverted nearly all the surface flow down a 
7.long diversion ditch; Due to the dam's construction, no fish could pass upstream. I did find trout 
8. fry below the diversion and in the diversion ditch. The reporting party stated that the diversion was 
9. constructed by COLE. After taking several photos of the site I left to contact COLE. 

10. After several attempts I contacted COLE and met with him at his residence on 09/16/00 to 
11. discuss the diversion dam. COLE stated that he had a legal right to the water. COLE stated that he 
12. had constructed the rock diversion dam. COLE stated that he had a 1603 permit issued by the 
13.Dept. offish and Game for the diversion. COLE gave me a brief tour of his property and took me 
14. to the diversion dam. I explained to COLE that I was not interested in any legal battles over who 
15. had the riglit to the water. I explained ,to COLE that I was primarily concerned that his diversion 
16:did not allow fish to pass freely. COLE stated that the amount or"water need to allow fish passage 
17. would cause him a severe financial burden, as he uses the water to generate power for his property 
18. and business. 
19. Several days later I reviewed COLE's 1603 agreement, see attached, which did not allow for the 
20. blocking or impeding of fish passage. The 1603 agreement stated that it was a violation of the 
21.agreement to block or impede the fish passage. I explained to COLE that a formal complaint 
22. would be filed. 
23. 

24. DISPOSITION: .. 

25. A formal complaint was filed for blocking or impeding fish passage and for violation of the 1603 
26. agreement. 
27. 

28.EVIDENCE: 
29. -photos of the rock dam and diversion site were taken 
30. 
31. .// 
Preparet's Name and Badge Number 'Date r~wg ~./'l · ,0ata .. ~ 
~~- A J #502 10/02/00 h . - ~:; /- - II . $,:g (/' - -

V .,, -- - -- --- r /l 

PROSECUTING AGENCY- (WHITE) REGION -(GOLDEN ROD} ADMINISTRATIVE USE -(GREEN) OFFICER-(BLUE) 

OSP98 /622J 
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: ~.i .· ·-· 
• ·STATE OF CALIFORNIA- THE RESOURCES AGENCY PETE IMLSON, Gawmar · 

. DEPARTMENT OF FISH AND GAME 
801 Locust STREET 

REDDING, cA 118001 

(1530) 225-2300 

Notification No. 99-0040 · ------'-...........a"-----
D ate' Received January 21, 1999 

RECEIPT OF NOTIFICATION 

Mr. Sean Bagheban 
R:>st Office Box 160621 .. , 
Sacramento, California 95816 

Dear Mr. Bagbebao 

',~ ••• 

We have received your notification of proposed operations on Stanshaw Creek 
tributary to· Klamath River of Siskiyou County in the· 

Sect: 33 , Tl.3N, R6E 

Your proposed operation has been given notification number and assigned to a 
Department representative who will contact you soon. 

Under provisions of the Fish and Game Co~e, you may not begin work on your .. 
proposed project until the Department has conducted an inspection and its recommendations 
(or, if an agreement cannot be reached, the decision of an arbitration panel) have been 
incorporated into your project. · 

The provisions of-the Fish and Game Code are intended to protect and conserve 
California fish and wildlife resources. 

We look forward to working with you. 

• 

DBK:sg 

cc: Lt, Konvalin 
Wdn. Presley 
t-DW'.,JCB 

Sincerely, 

Donald B. Koch 
Regional M~ager 

WR-5
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•• • • The~d~~rtlnenl 'has 30 d11ys from dale of: -
· · ret.-eipt oi a completed appllcatlon In which 
. · • to mah Its rec:ommeni:fitlons. This time 
• period doe, not ~n until the department 

rtcet\lN the appropriate fee tsee attached 

TllP. No___. l I 
~ollflcallon No. o;~ -0 a +o Received t ~ l 9 ~ 

· : itt schedule,. . · 
STATE OF CA.Llf'ORNIA 

THE RESOURCES AGENCY 
DEPARTMENT OF FISH AND <;;AME 

t. ... L£_ ::d: ( .3., ~ l.., 

NOTIFICATION OF REMOVAL OF MATERIALS . .\~D/OR ALTERATION 
OF LAKE. RIVER. OR STREAMBED BOTTOM. OR MARGIN 

1 

sj~~ -
' .I ,·. 

:\. APPLICANT Pursu!l~cti~ns 1601-1607 of the California Fish and Game Code 1._ It _ '\'I ~ 
· · 1. '"Do~\o..s \ · ~le_ of 99..S:.l..C) rTUJ/ 9 t:l, 5<:::>W\!S. ·oos-, .. 

Nam: aff ppllaanl I.A) Malling Addrm 

Representing <l.rb\.t. \Vl C)U,vfto.., · K..°'-V\<J, CA, C\ '55 68 
Name and ad m al lndM Agency, Company, etc awning property ar doing work. 

Hereby no~lf y the California Department of Fish and Game of operations to be carried out by or for me 

from b)/A 
· Starttng Dale 

Sto..nsho.t.iJ Cr~E. 5isk.:uo\.( 
Name of Stream. River, or~ C> \ ::l 

Located sW ~- a, I\Jc I& 
· · Dislanc:e and Direction lo Landmarks 

to _ .... U"""'-+/ .... A.__,.__--=,_..,.--:-,----------- on or affecting 
Ending Dale · 

Countv trlbutarv to K.lo..'W\.QJ\k. ~~ 
• ' • Major Wiler Bady 

Section __ 3 __ 3 ___________ Township ___ \_,·3 ___ () __________ Range __ 6=· __ E: __ =--------
USGS Map . \-huo bt>\ cl_t Co. Assessor's Parcel No. _ _..Q-=-.._/_..f;\_.._ _________ _ 

Property owners name and address (I( diHerent from applicant) _...,5_·..c...;::a.,~W\Jl..r.....::--.ai:QJ..-...___J.o=-....,\J ... Y......_;Q ___________ _ 

-0-.... 9,;=· ... W\A::.a...il~---a,_-!)_...,oJa....,...· ....... ~-~---..... --------------------------- is responsible for operations at t.he site. 
Num al PmD11 to Be Contacted al SIie Owing Operallona 

He/she·can be reached at . S0:.V'AL o..Jdre....~ ('5"3t:i) 4~C\-5l.\-57 
· Mailing Address . . · Telei,&ine · 

8. Description of operation 1. The nature of said operations· will be as follows: 
Check all squares which apply. 

0 Soil. sand. gravel. and/or boulder removal.or displacement 0 Timber harvesting or any related activity required .for.h~ve~tl.ng timber 
0 Temporary, recreational or irrigation dam ~ ' ;_.; ·.. - : J! Water diversion or lmpoundment ' 

'd Mlnlm~-other than aggtegate removal 
0 Road or bridge construction 
0 Levee or channel construction 
:?. Type o( material.removed, displaced O!:jdded 

Volume Aft? I 5,0QO CU.-~· 

:}. Equipment to be used In the described site 

0 Fill or spoil In bed. bank. or channel 
0 Other-Describe below 

D Sand D Gravel O Boulders 

-t Use of water (I.e., domestic, irrigation. gravel, washing, etc.) .Q.:~~:U!.=.w.lU:.:L.!:\.W~~ 
.;, Describe type and density of vegetation to be affected and estimate area involved.' 

~oM . . .. 

ia. Does project have a ocal or st~te lead agency or require ot er permits? ~Yes O No 
';'b. If ia answer Is yes. please attach or identify any av"llable environmental document. , 

,... •. I .. 

, .. _ .; .. ;... .. · .............. ·-· ... 

7 c. For state-designated ~lid and scenic rh·ers, a determination of the project's consistency with the. California Wild and Scenic Rivers Act , 
must be mac.le by the Secretary for Resources. Until the Secretary determines the project Is consistent with the Act. the Department 
cannot Issue a valid agreemenl A tentative agreement will be Issued, conditioned upon a finding of consistency by the Resources . 
Secretarv. · 

:-d. THIS AGREEMENT
0

1s NOT iNTE1'DED AS A:--; APPROVAL oF A PROJECT oR OF SPECIFIC PROJECT FEATURES BY 
THE DEPARTMENT OF FISH .\ND GAME. INDEPENDENT REVIEW AND RECOMMENDATIONS WILL BE 
PROVIDED BY THE DEPARTMENT AS APPROPRIATE ON THOSE PROJECTS WHERE LOCAL. STATE; OR FEDER/\L 
PERMITS OR OTHER ENVIRONMENT AL REPORTS ARE REQUIRED. · 

~- Briefly.describe proposed construction methods. Attach diagram or sketch of the location of your operation to clearly Indicate the stream 
or other water and access and distance from named public road. Indicate locked gates with an "X". Show edsHng features with a soJtd 
line ( ) and pro~d f eatu~s wl.t a broken line (- - - - - - -). Show compass direction. Attach larger sca!e map If necessary. 'D\ .... -~- . - . . (q1<;) 

. r _ -(.D.l.).L sea.. o....\,_U.,....C · · .·· ~~ ~ Aib~ 61~-35'3'7 
NO CARBON Nl!l!Dl!D ~ -f,pa~Appbcut~ r° j . . Date 

,IIIDltt OWt. ,,~ /µfe4. -~ v ..L.-<J~ ~~ '-.a)~ " -
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'. , .. .. .. ~ . 

Note: Authority cite.d: Section 1607 1 Fish and Game Code 
Reference: Section 1607 1 fish and Game Code. 

; .. 

We cannot process your application until the appropriate fee 
has been received. When submitting your notification, complete 
the following informatic5'h and make your· check or money order 
payable to the "Department of Fish and Game 11 • PLEASE DO NOT 
SUBMIT CASH. Under provisions of the Fish and Game Code, work 
cannot begin unti_l agreement is reached. · . 

Notifier's Name: -:D~\o..'s. T G:,~ .,.&a.,u. 4J,~.,.__;,_ 
. (. e_~se Print) -A,,..(S~jy(&.1 r:-~-&_· 

Address, 9.:1.5.;l_O fl~ 76 · /jlQ/ 99' 
. . < R A O . . (Date) · 

· ~cvr,e.S LJCl.1'1 C. - , 55· 6 8 . 

Name of stream: STQ/15ha..w o<ULk. 
Total Cost of Project: 0 MAIL TO: 

.. ~ /3c:J. 00 F.ee suhmi tted: ::::!/__ &1(... 
Department of Fish and Game 
601 Locust street. 
Redding, Califor~ia 96001 

/?~ . ~/Id ofi c.orre.:y::>on~ <-42 -Cu .. 

. . 5 ea.n ....25i7 h b,:::,_,-1 . 

?.O . .Box /6q62/ 
'5a_cvor_~eJ/1-Co 1 C/1 Cf5 g/6. 

(916) ·6/c-35SC/ 

J 
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·· .. : .. , . -~· 
MINIMUM FILING FEE: $100.00 
F!LE ORIGINAL & ONE COPY 

TYPE OR PRINT IN BL.ACK INK 
(Far explanatlan al entries recpred, see 
booklet ' Haw to Fila an Applcallon to 

APIIOPflall Waler In callarna'J 

.~ 
STATE OF CALIFORNIA 

State Water Resources Control. Board 
DIVISION OF WATER RIGHTS 

901 P Street, Sacramento 
P.O. Box 2000, Sacramento, CA 95812-2000 

(Check one 
box only) 

D APPLICATION TO APPROPRIATE WATER BY PERMIT 
or 

181· REGISTRATION OF SMALL DOMESTIC USE AP.PR.OPRIATION• 

(II lhls ionn Is used lo raglslar a smaB domasllc use approprlallon, Iha 
lanns 'appllcatlon' and •appllcanr herein, and In relaled forms, shall Application No. -------
mean 'raglstrallon' and 'registrant'.) · (leave blank) 

1. APPLICANT 
'DcU:f31a.s T. C.c.>\"€-

(Malling addr~ss) (Clly or lown) 

(53q 4-69 - ~.l\-~7. 
(Telephone number where you may be reached 
between 8 a. m. and 5 p. m. • include area codal 

CA 
(Slalal (Zip coda) 

2. SOURCE . 

a. The name of ihe source al Iha point of diversion Is __ S-=-~~a._Y'\~S=-Yl_a._w..;;.__C._· _r_u__K _____ _ 
. (II umamed, stale that ff Is iln tmamed stream, sprilg, ale.) 

tributaryto K\o.W\o..:\::b 'R'1ve..r ib~nQ 'Po...c..:,-ft~ Oc.n..a..v1 
b. In a normal year does the stream dry up at any point downstream from your proJect? YES D NO J8i. If yes, during 

what months Is it usually ~ry? From to --=======----
Whal alternate sources are available to· your project should a portion ol your requested direct diversion season be 

· excluded because of a dry stream or nonavailability of waler? _.t(~J"""'a"n......_..o ___________ _ 

· 3. POINTS of DIVERSION and REDIVERSION 

a. The poinl(s) of diversion will be In the County of.:...· _5....c;.._·1 ~-=-k._'tg_a=-u.,..;;.;:,. ___________ _ 

b. Usl al points glmg CXJOrdlnala distances from section comer I 

Point Is within Base and or olhar Ila as allowed by Board reguladons L a. (40-aaa subdivision) Section Township Range Meridian CaDfomla Coonfilala Syslam 
. I 

t8.S;°30Q ~ I 1,589,300' E S\AJ 114 ol NE. 114 3'3 \'3 "-) 6E H 
CA. coo'R!). -z.o ~E 1 

1/4 ol 1/4 

t/4 ol 1/4 

c. Does applicant own ihe land al lhe point of diversion? YES D NO~ . 
. . d. If appllcant does not own lhe land at point of diversion, stale name and addr~ss of owner and what steps have been taken. 

toobtalnrfghtofaccess: J\pp\ic.o,vfC.. bo..s. a. i:e..c.onL..cl. -ease.:.me.Vl±·, · 
U 5 t:::. .L c:. • . FOR0053·R2 

, . ,() f"'~ S. ~ ~e. \"" V" c..-9,_. 
Sc 1/Y\e. s. ~o..Y ,· CoJJ.,.-¥<::>r r'-l..O.... 
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' . . ' .. •' .. -~·· 
f . . HEAT CONTROL: The lolal area to be heal prolecled is _______________ .nel acres. 

Type of crop prolecled Is ______________________ _ 
Rate al which waler Is applied lo use ls _____________ gpm per acre. 
The heat proleclion season will begin about --,=-oa-,e-, ___ .and end about ___ 

10
_a

18
_
1 
--

g. FROST PROTECTION: The lolal area lo be frost prolecledls ______________ nel acres. 
Type of crop protected Is ___________________ _ 
Aale al which waler Is applied to use is ____________ gpm per acre. 
The frost protection season will begin about -----and end about (Dale) ---.,o ... a.,...le).....--

h. INDUSTRIAL: Type of Industry is·-----------------'----------
Basls for determination of amount of waler needed is ______________ _ 

I. MINING: The name of the claim is Palenled D Unpalenled D 
The nature of the mine Is _________ . Mineral to be mined Is _______ _ 
Type of mllllng or processing Is _____________________ _ 

· Arter use, the water will be-dlscharged·inlo ___ ~-------,--,--------
INama of stream) 

in ____ 114 or ____ 1/4 of Section. ___ , T ___ , R ___ _ ___ B.&M. 
(40·acra subdMslon) 

J. POWER: The total fall lo be ulilized Is feet.The maximum amount of waler to be used through lhe penslock 
is cubic feel per second. The maximum lheorelical horsepower capable of being generated by the 
works Is . Electrical capacily Is kilowatts al % efficiency. 

(Cubic laal par second x laD + 8.8) (Hp x O. 7 46 x elffciency) 
Arter use, the waler will be discharged into __________________ _ 

(Naina ol stream) 

in 1/4 or __ 1/4 of Section ___ , T __ , R __ , __ B. & M. FERC No. ___ _ 
( 40-acra subdMslon) 

k. FISH ANO WILDLIFE PRESERVATION ANO/OR ENHANCEMENT: YES D NO D If yes, list specific species 
an_d habitat type that will be preserved or enhanced In ilem 17 of Environmental l~formalion form WA 1-2 ... 

I. OTHER: Describe use:-------------· Basis for determination of amount of water needed is · 

6. PLACE OF USE 

a. Does applicant own the land where the waler will be used? YES Jg]. NOD Is land In joint ownership? YESD NOD 
(All Joint owners should include their names as applicants and sign the applicallon.) 

b. 

If applicant does not own land where the waler will be used, give name and address of owner and stale what arrangernenls 
have been made wllh lhe owner.-·--"'-----------,-------------

USEISWITHN BASE& 
IF IRRIGATED 

(40-aa:e subdlvlslon) SECTION TOWNSHIP RANGE MERIDIAN Number Presently 
ol acres cultivated (YIN) 

6W 1/4of NE 1/4 33 \31\.\ 6~ H 

· 114of 1/4 

1/4 of 1/4 

t/4of 1/4 

' 
1/4 of 1/4 

1/4 of 1/4 

(II area Is unsurveyed, stale the locallon as If Rnes of Iha publfc land survey were proJeded, or contact the DMslon of Waler Rights. If space 
does nol permit RsUng all 40-acre tracts, Include on another sheel or slale secdons, lownshlps and ranges, and ~ow delaD on map.) 
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,•. 

i. 

G,torage reservoirs: (For undergro~nd slorage, compleie Supplement t to WR t, available upon request) 

CJAM A!S8WOIR 

ilaina or nmibe; ol Vtr1ieal htltn I Fraeboatd ApP.tO);llt\318 I App m, 1 · iAufm 
fromdowntlr OJiutruclJIJn Cam leng!h Dam ~eltt suifm eroa '0 •le IJtl 

reser,olr, ff 111r loe of !loP'J lo rna1411al (II.I ~ovo sp!f ay -Mian run capacity I waler dept\ . · 

. spDlway lavel (ft.) - • 1ml(IL) facrtt) , (acit·IUI) (ft.) 

/1t' Ila 111& I#. e11rr/J loolr.l ;? In .tJ. 'i r I 3, 3 /t) 

I : ! i . --~ I ! ·--.. . . . . . . . ..... , . - ... .-1 .. ,. ---·- -- I l 

e. OuUe\ pipe: (f ot 'tl~<Age·tdservolrs·havlflij=ac11paolfy of10-acre'if99i oi-mor;r= · .:. ·- :::;:.:.:~:.::.::::.·-.. ---··--- -- ---... ·- ..... 
Dlamalllt ct ·teoglhoJ I N~~=;:;:::~:,·&~b~~ f • ~-·•·· t111AU - ~•1m11e11 1lorag1 
ouUetpw ,. outlet pipe f{ar1lcal dlsl:uico l,om splll\Vily to below ouUII plpt 
rllldlas) (teer) . and exd at olJllel pipe In !aall O\lllOI p~e In reservok In /111) 11111ance (dtad ,\Q~9e1 

' 
! 

: • . . -- •M••• I . .. ········- __ .,._ .. -··- : --... -· . . ··-· -· . ·- .. ··~ .. . . . . ..... ·-· .. • "!,, • .. ·-

---
t .. II water will bf stored and lhe reservoir Is not al \he polQt.ol. dJV~fS19f\.!l!a..maxlnwm.tale.Dl~e!slon.tt\1)H$~= 

storage will be . . els. ·01verslon-io offslream ,torage will bo ~ade br ... ;::! .~~!~--c:!-~G~ra!!.!vl.!!:tyL-,._· ----
.... ·--·· ----·· . 

8. · COMPLETION SCHEDULE -····. ---·-·-····--·-··-··-
a.Year work wlll start __________ b. Year work wll!.btJ CQffiP.!&!~~'----..;.__.;._ _____ _ 

. c. Year waler wlll be used 10 Iha rull axtent lnlenaed · . · · d. If completed, year of rlrst use ______ _ 
..... ··--· ::::-=========== · ©GENERAL : ·. ·--·_.-·-: ... _._.. . ___ ........ - .. • ·. 

· a. Namo of Iha posl office most used by \hosp llvlng near.tho proposed point of diversion Is_#~ (;!!:le 
b. Does any part Of lhe place of use comprise a subdivision on fife With lhe Stale Department of Ffeafirslale? YEsE:i NOH. 

If ye,, slal~_name of~• ~~.~M~~n. . "".=a.,-.11 == ....... .. :; ;;;;;:··...:....:..::.:-==-. 
If no, ls autxfMslon ~, IJ'ifiii ·1anui contemplaled?'"V~9 O NO .,8 
ls It planned to lndtvtdually me1or each Hf\llce coni,ectlon? YES O N0):8f If yes, When? -------

e. llat Iha nam · Mdresst1 of verte s J water from lh& source ol 11w I downstriam from the ptoposed point of 
dl'lerslon: 'll1ws le U . • .,, . a 

d. Is the source used for navigation. Including use bV ~f 11asureboate, for a slgnlfloant part oi;ich y,-;,. al the point of 
diversion, or does Iha source substanllally contribute to a waleiway which is used for navigation, Including use bv pleasure 
boats? YES D NO ,Bl II yes, explaln:. _________ __,.. ___________ _ 

---------~------- ----~·---
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10. EXISTING WATER RIGHT 

Do you claim an existing right for the use of all or part of the water soughl by this application? YES D NOD 
If yes, complete table below: 

• ,·. 

Nalure of Right Yaarol · Putpase ol use made In recent years Season ' LocaUonol Source i (rtparlan. apprq,rtallve, grD111dwaler.1 First Use . ~ Including amounl, II known . olUsa Point of Diversion 
I 
I 

I 
I 
I 

11. AUTHORIZED AGENT (Optional) 

Wllh respect lo J8f. all matt~rs concerning this waler right applicallon D those matters designated as follows: 

'i~ame of agenl) (Telephone number al agenl belwean 8 a. m. and 5 p. m.) 

-P,o. Bax. \b062.I S o...c..r o. v1/I e..vft-0 c_ I\ ~ S '8 \ E1 
(Malling address) (Clly or IOMl) (Stale) (Zip coda) 

is authorized to act on my behalf as my agent 

. ' 

12. SIGNATURE OFAPPl:IGANl AU."TH<:::>R\Z.cD A.<;E. NT 

1 ·~) declare under penally of perj~ry that the above Is true and corr eel lo the best of my tat1r) knowledge and belief. 
Dated ~av. :i7 _.. 19 C1 g , at .So.c.xa.W\e...vrt:.o , California 

(If there Is more lhan one owner of the project, 
please Indicate their relationship.) 

Ms.Mr. 
Miss. Mrs·--------'--------­

(Slgnature of appllcanl) 

Addittonallnlormallon needed tor preparation of this application may be. found In the Instruction Booklet entitled iHOW TO FILE AN 
. APPLICATION TO APPAOPAIA TE WATER IN CALIFORNIA'. If there ls Insufficient space for answers In this form, attach extra sheets. 
Please cross-reference all remarks to Iha numbered Item of the application to which they may ref er. Send original application and one 
copy lo the STATE WATER RESOURCES CONTROL BOARD, DIVISION OF WATER RIGHTS, P. 0. Box 2000, Sacramento, CA 
95812-2000, with $100 minimum filing fee. 

NOTE: 
If this app/lcation Is approved for a pennit, a minimum pennit fee of $100 will be req~ired before the pennit is issued. 
There_ ls no additions/ fee for registration of small domestic. 

FOR0053-R2 
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.•,,, ·-· 
STATE .OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 
D"1SION OF WATER RIGHTS 

90.I P STREET. SACRAMENTO. CA 95814 
MAJLJNO ADDRESS 

P.O. BOX 2000. SACRAMENTO. CA 95812-2000 

REGISTRATION OF SMALL DOMESTIC USE APPROPRIATiON 
FISH" AND GAME INFORMATION 

APPLICATION NO.-----
Cleave blank) 

.. 

IN ORDER FOR YOUR REOISTRA TION OF SMALL DOMESTIC USE TO BE ACCEPTED AS COMPLETE, YOU 
SHOULD DO THE FOLLOWING: 

.. , 
Al · Complete Application!Regisu:ation · for WR I 10 the best of your ability. 

B) Contact the En\'ironmental Services Supen:isor for the California Department ·of Fish and Game region in 
which your dh·ersion \I. ill be located !see last page of lhis form) 10 discuss your project and lhe 
information to be included in tJ1is form. 

, C) Complete, sign. and date lhis form. (Note certification above your signature). 
. . . , 

DI Send a copy of this form and a copy or form WR 1 10 the Environmental Services Supervisor of the 
regional office or the California Department or Fish and Game (see last page·of lhis form for address). 

E.1 Send the original of this form and form WR I 10 the Division of Water Rights at the mailfog address given 
at the tt'p .or this page. 

IF YOUR COMPLETED FORMS MEET THE REQUIREMENTS OF THE WATER CODE, IF YOU HAVE PAJD THE 
SI00.00 FILING FEE; AND IF YOUR DIVERSION WILL .NOT BE FROM A STREAM DECLARED BY THE STATE 
WATER RESOURCES CONTROL BOARD TO BE FULLY APPROPRIATED OR FROM A STREAM SEGMENT FOR 
WHICH THE DEPARTMENT OF FISH AND ·GAME HAS ESTABLISHED STREAMFLOW REQUIREMENTS (THE . 
DIVISION OF WATER RJGHTS MAINTAINS CURRENT LISTS FOR THESE). YOUR REGISTRATION WILL BE 
ACCEPTED AND EVIDENCED BY A CERTIFICATE OF REGISTRATION. A COPY OF WHICH WILL BE MAILED 
TO YOU. 

fROJECT DESCRIPTIOS 

I. · ProJide a brief description of your project including, but not limited 10, the type of diversion structure and conveyance 
. facilities, ~ny existing facilities, and how the project will operate. · 

\t:)o...tu ls. d..l.v~t~ -~-n~W"\ 5-\:.o..V\~o...w Gu.k .o..'\'\d. C..Oll\v'1c..cl 

Ho..t b\e. · Kouvft..~. ~c...L-i 

WR 1-3 (3/97) 
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·- Five Year Maintenance A~~ment 

AGREEMENT 
REGARDING PROPOSED ACTIVITIES SUBJECT TO 

CALIFORNIA FISH AND GAME CODE SECTIONS 1600/1606 

WHEREAS: 

2 1. Mr, Douglas T, Cole, of Somes Bar, California, representing the 
3 p~operty owner, Marble Mountain Ranch, of Somes Bar (j9intly referred to 
4 as "OPERATOR"), on January 21; 1999 notified (99-0040) the· DEPARTMENT of 
5 Fish and Game (the DEPARTMENT) of the iritent to divert or obstruct the 
6 natur~l flow of, or cha~ge the bed or banks of,· or use materials from 
7 St.anshaw cr·eek, Siskiyou ·county, a water over which the DEPARTMENT.-
8 asserts jurisdiction pursuant to Division 2, Chapter 6 of the California 
9 Fish a.nq Game Code. 

10 2. Fish and Game Code Sections 1600 et .seq. make· provisions for the 
11 negotiation of agreements regarding th·e deliheation and definition of 
12 appropriate activities, project modifications and/or specific measures 
13· necessary to protect fish and wildlife resources. 

14 3. The DEPARTMENT has determined that·without the mitigative features 
15 identified in thfs agreement,. the activities proposed in ·the OPERATOR' s 
16 .:notification .could substantially adver~ely affect fish and wildlife. T~e 
17 DEPARTMENT's. representative, Ron Presley, inspected th~ site on February 
18 16; 1999 and has determined that resident trout and aguatic . 
19 invertebrates would be the wildlife potentially affected by this project 
20 due to loss of streafu ~abi~at duet~ lower flows~ 

21 NOW TBEREl'ORE, IT IS AGREED THAT: 

22 1. ~f this agreement is found to be in conflict with any other pro~ision. 
23 of law or general conditions of public safety~ it is void. 

, .. 
24 2. This agreement d9es not constitute .or imply the approval or 
25 endorsement of a project, or of specific project features, by the 
26 DEPARTMENT. of Fish and Game., beyond the DEPARTMENT' s limited scope of 
2~ responsibility;· established by Code Sections 1600 et seq. This. 
28 agreement does not therefore assure concurren~e by the DEPARTMENt with 
29 the issuance of per~its from this or jny other agency. Independent 
30 review and ~ecommendations will be provided by the DEP8RTMENT as · 
31 appropri~te on those projects where local, state, or federal permits·o~ 
32 environmental reports are required. This includes but is not limited to 
33 CEQA and NEPA project review. Any fish and wildlife protective or 
34 mitigativ~ features that are adopted by a CEQA or NEPA lead agency or 
35 made the conditions for the issuance of a permit, for this~project, 
36 become part of the project description for which this agre~ment is 
37 written. 
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3. If .the project could result in the "take" of a state listed rare, 
threatened or endangered species; OPERAT.OR has the responsibility to 
obtain from the DEPARTMENT; a caiifornia Endangered Species Act P~rmit 
(CESA 2081 Permit). 'rhe DEPARTMENT may formulate a management plan that 
will .. avoid or mitigate take. Pursuant to Fish and Ga~e Code Section 
2090, a State lead agency shall. consult with th~ DEPARTMENT to ensure 
that projects will not jeopardize the continued existence of ahy listed 
species. If appropriate, contact· the DEPARTMENT CESA coordinator at 
(530) 225-2300. ·-

4. To the extent that the provisions of this agreement provide for 
activities that require OPERATOR to trespass on another owner's 
property, they are· agreed to with the understanding that OPERATOR· 
possesses the legal right to so trespas~. In the absence of such right; 
the agreement is void. 

s~ ro the extent that the provisions of this agreement pro~ide for 
activtties that are subject to the authority of other public agencies; 
such as county use permits, said activities are agreed to with the 
understanding that all appropriate permits and authorizations will be 
obtained prior to conunencing agreed activities. 

6. All provisions of fhis agreement re~ain in force throughout the term 
.of the agreement. ·Any provision of ~he agreement may be amended at ·any 
time provided such amendment is,agreed to in writing by both parties. 
Mutually approved· amendments.become part of the original· agreement and 

·'are subject. ~o all previously negotiat~d provisions. Title 14, . 
California Code of Regulations;· Section 699.S(g) requires the OPERATOR 
to submit the sum equal to 50% of the.fee of the existing agreement to. 
amend an existing agr_eement. 

7. The OPERATOR shall provide a copy of this agreement to all project 
contractors; subcontractors, agents, employees, and project supervisors. 
Copies of the agreement must be available at work sites during all 
periods of ~ctive work and must be presented to DEPARTMENT personnel 
upon demand. until the project and/or.monitoring periodLs). are compie~ed .. 

8 .. OPERATOR; contractor; or subcontractor .are.jointly and severely 
liable for compliance with the provisions of.this agreement. Upon the 
DEPARTMENT I s determination of a violation of the: terms of this 
Agreement; this Agreement shall·be suspended or canceled; ·at the 
dis·cretion· of the DEPARTMENT and all activity must immediately stop 
until another agreement is made. Failure to comply with the provisions 
and requirements of this ·agreement and with other pertinent Code 
Sections including but not limited to Fish and Game Code Sections· 5650, 
5652; 5937,· and 5948; may result in prosecution. 

9. OPERATOR agrees to provide the DEPARTMENT access to the project site 
at any time, to ensure compliance ·with the terms, conditioris, and 
provisions 6f this agreement. · t,·. 

10. It is understood that the DEPARTMENT enters into this agre•ment for 
purposes of establishing protective features for fish and wildlife; ~in 
·the event that a project is implemented~. The decision to proceed with 
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the pr9j.ect is the sole responsibility of OPERATOR, and is not required 
by this agreement. It is agreed that all.liability and/or incurred 
costs related to or arising out of OPERATOR's project and the fish and 
wildlife protective conditions of this· agreement, remain the sole:: 
responsibility of OPERATOR. OPERATOR agrees to hold harmless and defend 
the State ·of California and the DEPARTMENT of Fish and Game against any 
related claim made by any party or parties_for personal injury or other 
damage. 

11. OPERATOR assumes responsibility for the restoration of any fish and 
wildlife habitat whi6h may be impaired or damaged either directly ori 
incidental to the project, as a result of failure to p~operly implement 
or complete the mitigative features of _this agreement, or.from · 
activities which were· not included in OPERATOR's notification. 

12. ·The DEPARTMENT shall'have continuing jurisdiction over the project 
site until all restoration of the site is complete. 

13. The notification, ptoject descriptions, all photos, ~nd drawings 
submitted with the notification sha11.become_part of this agreement; to 
define the scope of the proposed project. All work shall be done 
according to plans submitted to and approved by the DEPARTMENT. The 
OPERATOR shall notify:the DEPARTMENT in writing of any modifications 
made to the project plans submitted to the DEPARTMENT. Any modification 
to.the plans requires an amendment to this agreement. Changes to the 
original plans done voluntarily may result in the DEPARTMENT su_spending 

··:or canceling, this agreement. The OPERATOR must then submit a new 
notification. 

14. The following pr,o:visions including any additional project features 
resulting from the above, constitute the limit of activities agreed to 
and resolved by this agreement. The signing of this agreement does not 

· imply that OPERATOR is precluded from doing other activities; at the· 
site. However, activities not speciiically agreed to and resolved by 
this agreement are subject to separate notification pursuant to Section 
1601/03. . 

• 
15 •. The OPERATOR shall notify the DEPARTMENT of the: dates of 
commencement and completion of operations, three.days prior to such 
commencement or completion, by telephone message to (530) 841-2557. 

38 16. To the extent that the-provisions of this agreement provide- for the 
39 diversion of water, they are agreed to with the understanding that 
40 OPERATOR possesses the legal right to so divert such water. In the 
41 absence of ~uch right, the agreement is void. 

42 FEDERAL ·JURISDICTION 
(,' 

43 The US Army Corps of Engineers (Corps) has permitting.~equirements 
44 for certain instream projecits under Section 404 of the Fedeial Ciean.· 
45 Water Act~ If this project exceeds one acre of disturbance within the 
46 ordinary high-~ater mark of the stre!m and/or the stream's ave~age 
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3 annual flow e~ceeds five cubic feet per second, a permit may be ~eq~ired 
4 by the·corps~ A Corps permit may also be requir~d £or the installation 
5 of rip rap that exceeds 500 linear feet at or over one cubic yard.of 
6 material per linear foot. If there is ~ny questlon regarding the0 
7 possibility of your ·project meeting the above limitations, you should 
8 contact th~ Corps prior to beginning work. This Agreement ih no way 

· 'g · represents permit ting requireme[1ts by the ·corps. It is OPERATOR I S 
10 responsibility to contact the U.S. Army Corps. of Engineers, and to 
11 comply with the provisio~ any 404 Permit issued, if required by the 
12 Corps. 

13 For information, contact the US Army Corps of Engineers office in 
14 your area: San Francisco District, Eurek~ Office (707)443-0855~ 
15 
16 'OPERATOR m~y have certain other responsibilities pursuant to the 
17 Federal Endangered Speci~s Act resulting in mitigative project feature~· 
18 required by the U.S. Fi~h .and Wildlife Service or National Marine 
19 Fisheries. Service. 

20 PROVISIONS 

21 Agr~ed work includ~s activities associated with the diversion of 
22 flows from starishaw treek for irrigation. recreation. domestic. and 
23 small hydr6-eiectric use. construction includes the annual construction 
24 ot···a .rock diversi6n dam <by handl to entrain flows into the diversion 
25 ··ditch. and maintenance of a culygrt/flume crossing on an unnamed 
26 · ephemeral tributary to stanshaw·creek. · The project area is located.in 
27 Sis.kiyou county (SW 1/4 of NE 1/4 of .s_n, T 13 N, R 6 E) on property 
28 administered .by the U!S .. Forest Service. The diversion structure existed 
29 prior to this .agreemeht. 

30· EQUIPMENT AND ACCESS 

31 ·Vehicles· shall not be driven or equipment <?Perated in water covered 
32 portions of a stream, or where· wetland vegetation, rip~rian vegetation, 
33 or ~quatic organisms may be deitroyed. Except .as oth~rwise provided for 
34 in the Agreement, all work shall be performed by hand/hand.tools. 

35 Access to the Mork site shail be via ·existing trails. 

36 WATER DIVERSION/STRUCTURES 

37 This Agreement does not authorize the constr'uction of any temporary· 
38 or permanent dam, structure, ·flow restriction or fill except as 
39 described ·in OPERATOR's notification. · 

40. An adequate fish passage facility shall be incorporated into·any 
41 .barrier that obstructs fish passage. ~·. . 
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3 Except as otherwise specified in this Agreement, fill material for 
4 the annual div-ersion dam shall consist of. only native, clean rock which 
5- will cause littl~ or no -siltation. If tarps, sand bags, or plastip 
6, sheeting are used to seal the diversion structure, the tarps, ba~~t 
7 and/or sheeting shall be removed before high seasonal flows return to 
8 prevent littering of the stream. 

9 When any dam or artificial obstruction is being constructed,: 
10 maintained; or placed in ........ operation in the stream bec:l, flows to · 
11 downstream reaches shall be allowed to pass downstream to maintain 
12 wildlife, plant life, and aq~atic life b~low the darn in a .he~lthy 
13 condrtion, and to allow fish migration, during all ti~es that the 
14 natural stream flow would have supported aquatic life, pursuant to Fish 
15 and Game Code section 5937 and 5901. 

16 Stru.ctures and assoclated materials not designed to withstand :high 
17 ·seasonal flows shall be removed to areas above the normal high-water 
18 · mark before the return of such seasonal flows. 

19 No ekcavation in the live stream.is allowed. "Live stream" shall 
20 be defined as that portion of the stream bed where flowing water is 
21 pre~ent or anticipated during the term of this agteernent. 

. . 
22 In ephemeral streams, _all construction will be done while ·the work 
23 site ~s dry. Excavated material shall be placed outside the stream's 
24 no·rmal high-water mark. · 

25 A culvert ~xists· in the i~tersection of the diversion flume/ditch 
26 and an ephemeral stream. The culvert shall be maintained so as to re~i~t. 
27 washout. The .up stream and down str~am fill slopes shall feature rock 
28 slope protection (RSP) .from the toe to the top of the fill. A fail soft 
29 dip ·shall be maintained where the fiil meets original ground to allow 
30 topping· flows to remain with in the ephemeral stream channel. Rock 
31 dissipaters shall .be pla~ed at the culvert outlet to prevent ·channel. 
32 bed/bank scour. Upon the next occasion when the culvert washes out; the· 
33 pipe alignment shall be corrected to remove the ske~ (\t should be 
34 straight within the channel rather than pointing at the b~nk.) .. 

35 WATER QUALITY 

36 EROSION; TURBIDITY. AND SILTATION 

37 Mud, silt, or other pollutants from diversion maintenance or.other 
38 project-r.elated activities shall not be discharged into the flowing 
39 stream or be placed in locations where it may be washed into the stream 
40 by high flows or precipitationi 

41 Silty/turbid water shall not 'be discharged into the streami Such 
42 water shall be settled, filtered, or otherwise treated pri~r to 
43 discharge back into the stream channel. 
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'!'.he OPERATOR shall install adequate control devices to ensure, that 
turbidity or siltation resulting from the project related activities 
does not constitute a threat to aquatic life. i . 

Erosion control measures shall be uti~ized throughout all phases 
of operation ~here sediment runoff from exposed slopes threatens to 
enter waters of the State. At no time shall silt laden rurioff be 
allowed to enter the str~anf or directed_ to where it may enter th~ 
stream. 

Upon DEPARTMENT determination that turbidity/silt~tion levels 
resulting from project related activities constitute a:threat to 
aquatic life, activities associated with the turbidity/siltatio~ shall 
be halted ·until effective DEPARTMENT approved control devices are 
installed, or abatem~nt procedures are initiated . 

CHANNEL RESTORATION 

FILL AND SPOIL 

. , . 

· Rock, gravel, and/or other materials shall not be imported to, 
taken from or· moved within the bed or banks of the stream except as 
otherwise addressed in this Agreement. 

.Fill length,: width, and height dimensions shall not exceed those 
·'of the original diversion dam installation. 

. Fill shall be limited to the minimal amount necessary to 
accomplish the_agreec:f activities. Except as otherwise specified in 
this Agreement; fill ·construction materials shall consist of native, 
clean; silt-free gravel or river rock. 

No fill material, other than clean river rock/gravel, shall be 
allowed to enter the iive ~tream. 

. . 
No castings or spoil from the trenching or ditch cleaning. 

operations shall be placed on the stream side of the ditch·where it may . 
be washed by rainfall into the stream. 

The OPERATOR shall have readily available plastic sheeting or 
visquine and will cover exposed spoil piles and exposed areas to 
prevent these areas from losing· loose soil into the stream. These 
covering materials shall be applie~ when it is evident rainy conditions 
threaten to .erode loose soils into the stream. 

CHANNEL BED STABILIZATION 

If a stream channel 'has been altered duri'ng the opera~ions,· its 
low flow channel shall. be returned as nearly as possible t6:pre-project 

conditions without cre~ting a possible future bank erosidn problem ·ot a 
flat wide channel or sluice-like area,· The gradient of the stream bed 
shall be returned to pre-project grade. · · 
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3 BANK STABILiZATION 

4 Areas of disturbed soils which slope toward a stream, shall, be 
5 stabilized to reduce erosion potential. T~e OPERATOR shall plant·~ 
6' seed, and heavily mulch all soils disturbed by the· project prior to the 
7 return·of·seasonal rains. The OPERATOR shall consult with the U.S. 

'8 Forest Service and use· the U .,S. Forest se·rvice recommended plants, 
9 seeds;'and mulch. 

10 Where suitable vegetation cannot reasonably be expected to become 
11 established, rock slope protection (RSP) materials th~t will resist 
12 wash·-.out shall be used for such stabilization. The bah~ stabilization 
13 · material shall extend'~bove ihe normal high-water mark. Any· 
14 installation of RSP'materials not described in the original project 
15 description shall be coordinated with the DEPARTMENT. Coordination may 
16 include the negotiation bf·additional Agreement provisions. for thi~ 
17 · activity. · · 

18 
19 VEGETATION 

20 Disturbance or removal of vegetation shall not exceed the minimum 
il necessary to complete:the authorized operations .. The disturbed 
22 portions of any stream channel within the high water mark of the stream 
23 ~hall be restored to their original condition.under the direction of 
24 the 'DEPARTMENT. 

·25 CLEAN-UP 

26 Structures and associated materials not designed to withstand high 
27 .water flows ihall be ~6ved to areas above high watet before such flows 

·20 occur. 

29 Any materials placed in seasonally dry portions of a stream that 
30 could be washed downstream or could be deleterious to aquatic life, 
31' wildlife,·· or riparian habitat shall be removed from th~ project site 
32 · prior to inundation b~ high flows. 

33 

34 
35 
36 
37 
38 

39 
40 
41 

CO!{CURRENCS 

·~~ / l ~CJ;_ 
(.signature)' 
Douglas T. ·cole 
Marble Mountain 

3~ 
Ron Presley 
California DEPARTMENT 

(date) 
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, R'eceived: 1 0/ 6/00 

A~Oct,06 00 10:47a ,, " 

Mr~ Allen, 

10:5.- ~ 5303357099 -> CDAA REDDING, CA; Page 1 

Fi sher ··"" 357099 

Thanks again for all you have done on behalf of the fish. 

I thought this letter would give you-a better idea of how much water, if any, the Game Warden 
should leave in the Coles diversion. 

. . 
As l understand it, their only basis for claiming a pre-1914 water right is an old letter from Sam 
Stanshaw, the man whose mining claim comprised both the Coles' and our property. According 
to the water board, this letter could warrant a right of between .11 to .5 cfs.- However, this is · 
based on the assumption that Stanshaw's mining operation took place on what is now the Coles 
property. All physical evidence suggests the mining actually took place on what is now our 
property. 

According to Yoko Mooring of the Water Board, this letter does not constitute a pre-1914 water 
right and they have not yet been given any right. 

Should I ask the Game Warden, Brian Boyd to warn the Coles before he puts water back into the 
creek and suggest that they install a pipe so they will at least have water for domestic use? Is . 
there anything I should·do to get as much water as possible back in the creek while the board 
decides if they have a right? 

I can be r.eached at 530.335.7099 if you have any questions or advice. 

Best Wishes, 
Konrad Fisher · 
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Extended page 1 .1 ··-
-·· 

SISKIYOU COUNTY DISTRICT ATTORNEY 
COMPLAINT REQUEST SUMMARY 

Date: 09/29/00 
SUSPECT 

Agency: . Fish and Game I) Douglas Taylor COLE . 

Case Number: ABO 19404 
Felony ( ) Misdemeanor (X) 
Date of offense: 09/03/00 
Primary Victim: People of California 
Investigating Officer: Brian S. Boyd 
Reviewed By: _________ _ 

PROBABLE CAUSE SUMMARY: 

REQUESTED CHARGES 
F&G CODE SEC. 5901 
F&q CODE SEC. 1603(d) 

Arrested: No 
Arrest Warrdllt*: No 
Appearance Letter•: Yes 
Rap Sheet Enclosed: No 
Criminal Record: Unk. 

Ori 09/03/00 I responded to a report from a private property owner that Stansbaw Creek, located in 
Southwest Siskiyou County, was blocked to fish passage.· The reporting party. stated that there was not enough 
water coming down the creek to support the fish below. I met with the reporting party and hiked up to a rock 
dam diversion created by COLE. The rock diversion was approximately three. and a half feet tall leaving no 
possibility of any fish to jump or go around the dam. J found small trout fry below the dam and in the diverted 
channel I photographed the site. I later contacted COLE who stated that he had legal right to the water. 
COLE stated that he bad cre~ted the rock diversion to divert water to his property for various uses. I later 
checked COLE' s valid 1603 permit. The permit did not allow for the creation of a rock dam that prevented or 
impeded fish passage in the stream. 

Officer's Signature bate 
~- ~- ·~ 09/29/00 

Badge# 
502 

Reviewing Officer's Signature 
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1 ETER F. KNOLL 

istrict Attorney . 
2 awrence R. Allen (State Bar #94773) 

eputy District Attorney 
3 ounty of Siskiyou 

.0. Box 986 
4 reka, California 96097 · 

530) 226-0572 
5 ttorneys for Plaintiff 

• 
SUPE · FILED 

~gc~TYOU0Rl OF CALIFORNIA 
'' r SISKf YOU 

OCT - 6 2000 

av:Endo~d .. t Blackwe I 
9!\~t.lTY CLERK 

6 

T 

8 

9 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SISKIYOU 

10 

11 

12 

13 

HE PEOPLE OF THE STATE 
F CALIFORNIA, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

OUGLAS TAYLOR COLE, MARBLE ) 

· Case Number: SC CV CV '00 - 1 7 0 0 

. COMPLAINT FOR INJUNCTION, 
COMPLIANCE ORDER, CIVIL 
PENALTIES, .AND OTHER RELIEF. 

OUNTAINRANCH, ) 
14 nd Does 1 - 50, ) 

15 

16 

17 

18 

19 

20 

21 

22 

Defendants. 
) 
) 
) 

Plaintiff, the People of the State of California, by and through Peter F. Knoll, District 

ttorney of the County of Siskiyou, State of C.alifof!1ia, is informed and thereon alleges: 

VENUE AND JURISDICTION 

1. PETER F. KNOLL, Distri~t Attorney of the County of S1skiyou, acting to protect the 

23 ublic resources, brings this.action in the public interest in the name of THE PEOPLE OF THE 
. . 

24 TA TE OF CALIFORNIA, at the request of the California Department ofFish and Game, 

ursuant to Fish and Game Code Sections 5650.1 and 1603 and Business and Professions Code· 25 

26 ection 17200. 

27 

28 

omplaint Page I 
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1 2. The District Attorney is authorized, pursuant to Sections 5650.1 and 1603.1 of the 

2 ish and Game Code, and Sections 17204 and 17206 of the Business and Professions Code to 

4 3. The California Department of Fish and Game, hereinafter referred to as Department is 
·- ' 

5 e agency of the State ofCalifornia charged with enforcing provisions of the Fish and Game 

6 ode, and specifically those provisions relating to stream diversion, pollution, obstruction, . 

7 Iteration or destruction in the State of California. 

8 

9 

DEFENDANT 

4. Plaintiff is informed and believes that Defendant Marble MOUNTAIN Ranch (Ranch) 

10 s now and at all.times mentioned in this Complaint has been a corporation duly organized and 

11 xisting under the laws of the State of California and authorized to do business in California. 

12 efendan,t Ranch engages in the business of guided trips, commercial overnight 

13 ccomm.odations, and related activities within the County of Siskiyou in the State of California. 

14 

15 

16 

17 

18 

19 

20 

21 

e vioiations of law hereinafter described were committed in the County of Siskiyou in the 

tate of California on or near the prop~rty known. as the Marble MOUNTAIN Ranch. 

5. Plaintiff is informed and believes that the property knownas the Marble MOUNTAIN 

anch is owned and/or controlled by Defendant Douglas Taylor Cole (Cole) and surface drainage 

om this property eriters tributaries to Stanshaw Creek. 

6. Plaintiff is informed and believes that Defendant Cole is or was the manager, 
• 

roppetor, shareholder, director, officer, representative or agent of Defendant Ranch with control 

r supervision of Defendant Ranch ·at .any and all times mentioned herein such that any and all 

22 
cts of one Defendant would be considered acts of the other. 

23 
7. Plaintiff is informed and believes that Defendant Cole conduc~ed, managed, directed 

24 
r supervised the work or activities at or near Ranch for their own economic benefit and for the · 

25 
conomic benefit of Defendant Ranch which resulted in the injuries, damages and violations of 

"26 

27 

· 28 

e law that are more fully set forth hereinafter. 

8. The .true names and capacities whether, individual, corporate, associate, or otherwise· 

f defendants DOES ONE through FIFTY are unknown to Plaintiff who therefore sues such 

Page 2 
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• • 
1 efendants by such fictitious names. Plaintiff will aniend this Complaint to show their true 

2 ames and capacities when ascertained. Plaintiff is informed and believes and thereon alleges 

3 at each of the DOE defend~ts is legally responsible in some manner for the events and 

4 appenings alleged in this Complaint. -
·-' 

5 9. Plaintiff is informed and believes that the actions of Defendant are in violation of the 

6 aws and public policy of the State of California and the County of Siskiyou and are inimical to 

7 e rights and interests of the general public. When, in this Complaint, reference i_s made to any 

8 ct of the Defendants, such allegatiOJ?-S shall be deemed to mean that the officers, directors, 

9 gents, employees, or representatives of said Defendants did, or authorized such acts, or failed to 

10 dequately or properly supervise, control or direct their employees and agents while engaged in 

11 

12 

13 

e management, direction, operation, or control of the affairs of said business organization, and 

id so while acting in the scope of their employment or agency. 

10. Plaintiff is informed and believes that a~ any and all times relevant hereto, each and 

14 very Defendant was acting ·as the agent or employee of.each and every other Defendant. 

15 

16 

11. Any reference to any act of Defendant RANCH, Defendant COLE, and Defendants 

oes 1 through ·so, inclusive, or Defendants, meant that the act was done by Defendants, and 

17 ach of them. All Defendants referenced in this Complaint are referenced hereinafter collectively 

18 s Defendant. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FACTUAL BASIS · 

12. The Stanshaw Creek and its tributaries referenced herein are located within the 

ounty of Siskiyou, State of California. 

13. The Stanshaw Creek and its tributaries are "waters" of the State as that term is used 

Section 5650 of the Fish and Game Code. 

14. The Stanshaw Creek and its tributaries referenced herein are each a "stream" as that 

erm is used in Section 1603 of the Fish and Game Code. 

15. Tributaries to Stanshaw Creek are located in part 9n the property immediately 

djacent to or on property owned, controlled and/or managed by Defendant in the County of 

omplaint Page 3 
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• • 
1 iskiyou, State of California. Pollution to these waters of the State caused by siltation or other 

2 off w~uld cause damage to these State waters and affect the wildlife population. 

3 16. Stanshaw Creek is a tributary to the Klamath River and thence to the Pacific Ocean. 

4 s a known spawning habitat for trout, salmon, coho, and countless other migratory fish and 

5 

6 

7 

8 

9 

. -~ . 

'ldlife. 

17. On or about January 21, 1999 Ranch, and Cole entered into a Streambed Alteration 

greement (SAA) with the Department of Fish and Game pursuant to Section 1603 of the Fish 

d Game Code for a project to divert water from Stanshaw Creek for power and to provide 

omestic water for cabins that are rented to recreational visitors, and a commercial guide 

10. usiness. The Agreement (exhibit A) requires, on page 4, that "[a]n adequate fish passage 

11 acility shall be incorporated into any barrier that obstructs fish passage." 

12 

13 

14 

15 

16" 

18. Said Streambed Alteration Agreement was for the economic benefit of Defendant 

ole, and Marble Mountain Ranch. 

19. Plaintiff is informed and believes that in September and October 2000 Defendant has 

ot only failed to construct adequate fish passage facilities, but_he has so completely blocked the 

tream as to prevent'any fish whatsoever from proceeding upstream from his obstruction in 

17 omplete violation of the Streambed Alteration Agreement. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

20 .. To date, the obstruction remains in an important fish producing stream prevent fish 

om migrating upstream for spawning purposes. This obstruction is taking place at the time of 

ear when fish migration is the most important. 

21. In and between September 2000 and October 2000 Defendant substanti_ally diverted 

r obstructed the natural flow of tributaries to Stanshaw Creek and substantially changed the bed, 

hannel or bank of tributaries to Stanshaw Creek without first notifying the Department of Fish 

d Game and contrary to o~ outside the scope of the Streambed Alteration Agreement and 

endment thereto. 

22. In or between September 2000 and October 2000, Defendant deposited in, permitted 

o pass into, or placed where it can pass into tributaries to the Stanshaw Creek substances or 

aterial deleterious to fish, plant life, or bird life without first obtaining express authorization 

omp/aint Page 4. 
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1 

2 

3 

4 

5 

6 

• • 
ursuant to the requirements of Section 5650(b) of the Fish and Game Code. 

FIRST CAUSE OF ACTION 

VIOLATION OF FISH AND GAME CODE SECTIO~ 1603(a) 

(Unlawful Diversion/Obstruction of Streams or Substantial Change of Bed, Channel or Bank) 
-~ 
. . 

23. All preceding paragraphs and allegations are re-alleged as if fully set forth herein. 

24. Between and including September 2000 and October 2000,. Defendant commenced, 

7 ond'ucted or continued activities that substantially diverted or obstructed the natural flow or 

8 ubstantially changed the bed, channel or bank of tributaries to the Stanshaw Creek 

9 To wit: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

·24 

25· 

26 

27 

28 

a. On or about September 3, 2000, defendant Cole placed a diversion in Stanshaw Creek 

which so completely blocked the creek as to prevent any fish at all from passing 

upstream. Trout and fry as well as coho and salmon were found in stream below the 

diversion ditch. Stanshaw Creek is a known sah~on and coho spawning stream and a 

spawning tributary to the Klamath River. 

b. On or about September 3, 2000, defendant Cole was personally notified of the illegal 

stream diversion/ obstruction and told to re~ove same. As of October l, 2000, 

defendant h~ failed and refused and continues to fail and refuse to remove the 

obstruction. 

c. Defendant has failed and refused, and continues to fail and refuse to construct 

adequate fish passage facilities at the site of the diversion. 

25. Such activities were outside the scope, or contrary to the requirements, of the 

treambed. Alteration Agreement. 

26. Defendant conducted the above-referenced activities without first notifying the· · ·.·. 

epartment of Fish an~ Game and contrary to the requirements of Cole's and Marble 

OUNTAIN's Streambed Alteration Agreement. 

27. Section I603(a) of the Fish and Game Code provides that "[it] is unlawful for any 

ers,on to substantially divert or obstruct the natural flow or substantially change the bed, 

hannel, or bank of any river, stream, or lake designated by the department, or use any material , 

omplaint Page 5 
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1 

.2 

3 

4 

5 

6 

7 

8 

9 

10 

• •• 
om ~e streambeds, without first notifying the department of that activity, except when the 

epartment has been notified pursuant to Section 1601." 

28. California Code of Regulations, Title 14, .Section 72Q designates all rivets, streams, · 

d lakes in the State of California, including all rivers, streams, and streambeds which may have . 
• ..J 

termittent flows of water for purposes of Section 1603 of the Fish and Game Code;, 

29 .. Section 1603.1 of the Fish and Game Code provides for injunctive relief and civil 

enalties of~ot more than $25,000 for each such violation of Section 1603 ofthe .. Fish and Game 

Such Penalty is in addition to any other civil penalty imposed by law. 

30. Plaintiff is informed and believes, and on such information and belief, aUeges that 

efendant conducted such activities on tributaries to .the Stanshaw Creek in violation of Section. 

11 · 1603 of the Fish and Game Code. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SECOND CAUSE OF ACTION 

VIOLATION OF FISH AND GAME CODE SECTION 5650 

(Unlawful to Place· Where it May Pass into the Waters of this State, 

Any Material Deleterious to Fish, Plant or Bird Life) 

31. All preceding paragraphs and allegations are re...;alleged as if fully set forth herein. 

32. At all times mentioned in this Complaint, Defendant constructed, used, operated or 

aintained a ranching and farming operation known as Marble Mountain Ranch.in the County of 

iskiyou, State of California. 

33. Defendant unlawfully placed substances deleterious to fish, plant or bird life where it 

ould. pass into the waters ofthe State of California, or allowed substances deleterious to fish, 

lant or bird life to pass into 'the waters of the State of California in violation of Section 

650(a)(6) of the· Fish and Game Code. Said violations include the following: 

a. On or about September 2, 2000, defendant constructed· a rock barrier in Stanshaw 

Creek which inadequate causes the release of additional sedimentation into S.tanshaw 

Creek, and so blocks the flow of that creek as to deplete the flow of the stream to the 
. ' . 

point erosion and sediment controls are ineffective thus e?(posing earthen soil and 

omplaint Page 6 
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• • 
1 destabilizing slopes to the creek causing additional ·erosion into Stanshaw Creek. 

2 34. The unlawful conduct and acts of the Defendant, as described above, demonstrate the . ' -

3 ecessity and legal basis for the imposition of civil penalties and injunctive relief pursuant to 

. 4 ection 5650.1 of the Fish and Game Code. 

5 35. Fish and Game Code Section 5650.1_ provides that every person who violates Section 

6 650 is subject to a civil penalty of not more than $25,000 for each violation .. In addition, Fish 

7 d Game Code Section 5650.1 provides authority for this Court to issue a permanent injunction 

8 n order to restrain conduct without a showing that irreparable damage· will occur if the injunction 

9 s not issued or that a legal remedy is inadequate. 

10 

11 

12 

13 

·14 

15 

16 

17 

TIDRD CAUSE OF ACTION 

VIOLATION OF BUSINESS AND PROFESSIONS CODE SECTION 17200 

(Unlawful Business Practice) 

36. · All preceding paragraphs and allegation are re-alleged as if_ fully set forth herein. 

37. On and between September 2, 2000 and October~. 2000, Defendant engaged in 

onduct constituting unfair.competition within the meaning of Section 17200 of the Business and 

rofessions Code, which, in part, defines unfair competition as any unlawfyl, unfair or fraudulent 

usiness act or practice. Defendant's acts of unfair competition include, but are not 

18 imited to the following: 

19 

20 

21 

22 

23, 

24 

25 

26 

27 

28 

. a. Violations of Section 1603 of the Fish and Game Code as previously alleged in this 

Complaint and 'incorporated herein by this reference as if set forth in full .herein and is re­

alleged as unlawful business acts and practices. 

b. Violations of Section 5650 of the Fish and Game Code as previously alleged in this 

Complaint and incorporated herein by this- reference as if set forth in full herein and is re­

alleged as unlawful ~n~siness acts and practices .. 

c. Violations of Section 5901 of the Fish and Game Code by placing a device that 

mpedes the passage of fish in Stanshaw Creek. 

44. The unlawful conduct and acts of Pefendant in violation of the law, as described 

bove, demonstrate the necessity and legal basis for the imposition of civil penalties and 

omplain~ Page 7 
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1 ~unctive relief pursuant to section 17200 of the Business and Professions Code. 

2 45. Section 17200 of the Business and Professions Code pr(?vides as follows: "17200. 

3 efinition. As used in this chapter, unfair competition shall mean and include any urilawful, 

4 air or fraudulent business act or practice and unfair, deceptive, untrue or misleading 

5 dvertising and any act prohibited by Chapter 1 ( COffi!Uencing with Section 17500) of Part 3 of 

6 ivision 7 of the Business and.Professions Code." 

7 46. Section.17206(a) of the Business and Professions Code·provides as follows: 

8 'l 7206(a). Any person who engages, has engaged, or proposes to engage in unfair competition 

9 hall be liable for a civil·penalty not to exceed two thousand five hundred dollars ($2,500) for 

10 

11 · 47. Section 17203 of the Business and Professions Code states: "Any person who 

12 ngages, has engaged, or proposes to engage in unfair competition may be enjoined in any court 

13 f competent jurisdiction. The court may make such orders or judgments, including the 

14 ppointment of a rec~iver, as may be necessary to prevent the use or employment by any person 

15 

16 

17 

18 

19 

20 

21 · 

22 

23 

24 

25' 

26 

27 

28 

f any practice which constitutes unfair competition, as defined in this chapter, .... " 

REFORE, Plaintiff prays for judgment as follows: 

1. That pursuant to Section 5650.1 of the Fish and Game Code, Defendant be ordered to 

ay a civil penalty of Twenty-Five Thousand Dollars ($25,000) for each and every separate 

iolation according to proof. 

2. That Defendant, and Defendant's officers, directors, successors, members, agents, 

epresentatives, employees, and all persons who act under, by, through, on behalf of, or in 

oncert with Defendant, or any item, with actual ·or constructive notice of any injunction or 

estraining order issued in this matter, be permanently restrained and enjoined from doing any of 

e following acts, directly or indirectly: 

a. Depositing in or permitting to pass into, or placing where it can pass into, the waters of· 

this State, any substance deleterious to fish, plant, and bird life, or other substance listed 

in Section 5650 of the Fish and Game Code, in violation of Fish and Game Code Section 

omp/aint Page 8 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

• • 
5650. 

b. Substantially diverting or obstructing the natural flow of any stream, river or lake, 

substantially changing the bank, channel or bed of any stream, river or lake, or using any 

materials. from stream beds without -first notifying the Department of Fish and Game in 
- ...... 

accordance with all applicable requirements of the Fish and Game Code. 

3. That Defendant be required to con:iply with existing Streambed Alteration 

greement(s) and take all necessary action to correct and mitigate the damage caused by 

efendant's actions as alleged in this Complaint. 

· 4. That pursuant to Section 17206 of the Business and Professions Code, Defendant be 

rdered to pay a civil penalty in the amount of Two Thousand Five Hundred Dollars ($2,500) for 

ach and every separate violation of Section 17200 of the Business and Professions Code 

erpetrated by Defendant. 

5. That appropriate injunctive relief issue pursuant to Section 17203 of the Business and 

rofessions Code, including provisions enjoining and restrainingDefendant,and each of them, 

d their agents, servants, employees, partners, associates, officers, representatives and all 

ersons acting in concert with them, with actual or constructive notice of any injunction or 

17 estraining order issued in this matter, from engaging in acts of unfair co~petition .in violation of 

18 ection 17200 of the Busine~·s and Professio~s Code, including, but not limited to, the practices 

19 et forth in preceding paragraphs in this Complaint. 
20 . 6. That Plaintiff recover its costs of suit herein, including costs of investigation, pursuant 

21 o Section 17536 of the Business and Professions Code. 
22 

23 

24 

25 

26 

27 

28 

7. That the Court require Defendant to provide restitution to all government agencies that 

ave expended resources in responding to, cleaning up, and investigating.Defendant's violations 

8. That Plaintiff recover all costs incurred in this action. 

9. For such other and ~er relief as the nature of the case may require, and the court 

eems proper, to fully and successfully dissipate the effects of the violation(s) of Fish and Game 

ode Section 1603 and 5650, and Business and Professions Code Section 17200, as well as any 
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1 ther relief that the court may deem just and proper. 

2 OTICE: This complaint is deemed verified pursuant to the Code of Civil Procedure section 

3 

4 

5 

6 

7 

8 

·9 

10. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

-25 

26 

27 

28 

DATED: October 6, 2000 .. 

omplaint 

Respectfully submitted, 

PETERF. KNOLL 
DISTRICT ATTORNEY 

LA WREN CE R. ALLEN 
Deputy District Attorney 
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ocr. -o5' o·o (THU) 15: 21 

99-0040 
Pagel_ of 7 

530 642 6137 -> COAA REDOING, CA; 

TEL:53.2 8137 D. A 

Five Year Maintenance Agreen,e_nt 

AGREEMENT 

Page 13 

P. 013 

REGARDING PROPOSED ACTIVITIES SUBJECT TO 
CALXFORNIA FISH AND GAME CODE SECTIONS 1600/1606 

l WBSRBAS: 

2 1. Mr. Qouglas T, Cole, of Somes Bar, California, representing the 
3 property owner, Nar:b}e Mountain Ranch, of Somes Bar (jointly referred to 
4 as "OPERATOR"), on January 21, 1999 notified ( 99-0040) the DEPARTMENT of 
5 Fish and Game (the DEPARTMENT) of the intent to divert or obstruct the 
6 natural flow of, or change the bed or banks of, or use materials from 
7 Stansha,W cr·eek, Siskiyou ·county, a water over which the DEPARTMENT 
8 as·sert·s jurisdiction pursuant to Division 2, Chapter 6 of the California 
9 Fish an~ Game Code. . 

10 2. fish and Game Code Sections 1600 et seq. make provisions for the 
11 negotiation of ·agreements regarding th·e delineation and definition of 
12 appropriate activities, project modifications and/or specific measures 
13. necessary to protect fish and wildlife resources. 

14 3. The DEPARTMENT has determined that.without the mitigative features 
15 identified. in this agreement, the activities proposed in the OPERATOR' s 
16 .:~otification .could substantially adversely affect fish and wildlife. T~e 
17 DEPARTMENT 1 s representative, Ron Presley, inspected the site on Februar~ · 
18 16, 1991 and. has determined that resident trout and aguattc · 
19 invertebrates would be the wildlife potentially affected by this project· 
20 due to loss gf strea~ ~abitat due to lower flows. 

21 NOW 'l'BERBl'ORE, . IT IS AGREED. 'l'BA'l': 

· 22 1. If this agreement is found to be in conflict with any other provision 
23 of law or general conditions of public safetyr it i~ v~id. 

24 2. This agreement does not constitute or i1np°ly the approval or 
25 endorsement of a project, or of specific project features, by the 
26 DEPARTMENT.of Fish and Game, beyond the DEPARTMENT 1 s limited scope of 
27 responsibilityt established by Code Sections 1600 et seq. This 
28 agreement does not therefore assure concurrence by,the DEPARTMENT with 
29 the issuance of permits from this or any other agency. Independent· 
30 re'\riew and recommendations will be· provided by the. DEPARTMENT as 
31 ~ppropri~te on those projects where local, state, or federal permits or 
32 environmental reports are required. This includes but is not limited to 
33 CEQA and N€PA project revie~. Any fish and wildlife·protective or 
34 mitigative features that are adopted.by a CEQA or NE~A lead agency or 
35 made the conditions for the ·issuance of a permit, for this.,.project, 
36 become part of the project deseription:for ~hich this agre.ment is 
37 written. 
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P. 014 

• .i.. ~9-0040 
2 Page 2 of 7 

3 
4 
5 

3. If the project could result in the "take" of a state listed rare, 
threatened or endangered species, OPERATOR has the responsibility to 
obtain from the DEPARTMENT, a Caiifornia Endangered Species Act Permit 

6 
I 

(CESA 2081 Permit). 'rile DEPARTMENT may fo.t'rnulate a management plan that 
7 
8 
9 
10 
11· 

will avoid or mitig~te take. Pursµant to Fish and Game Code Section 
2090, a State lead agency shall consult with the DEPARTMENT to ensure 
that projects will not j-eopardize the continued existence of· any· listed 
species. If appropriate, contact the DEPARTMENT CESA coordinator at. 
(530) 225-2300. 

_12 4. To the extent that the provisions of this agreement provide for 
13 activities· that require OPERA'fOR to trespass ·on another. owner's 
14 property, they are· agreed to with the understanding that OPERATOR 
15 p6ssesses the legal right to so trespass. In the absence of such right, 
16 the agreement is void. 

17 
18 
19 
20 
21 

22 
23 
24 
25 
26 
27 
28 
29 

30 
31 
32· 
33 
34 

35 
36 
37 
3B 
39 
40 
41 
42 
43 

44 
45 
'16. 

4 ., 
48 
49 

.., 

5. To the ~xtent that ·the provisions of this agreement provide for 
activities that are subject to the authority of other public agencies; 
such as county use permits,. said activities are.agreed to with the 
understanding that all appropriate permits and authorizations will be 
obtained prior to conunencing agreed activities. 

6. All pro~isions of· fhis agieement remain in force throughout the term 
_of the agreement. Any provision of the agreement may be amended at any 
time provided such amendment is agreed to in writing by both parties~ 
Mu~ually approved· amendments become part of th~ origina1 agreement and 

·'are subjec~ ~o all previously negotiated provisions. Title 14• . 
California Code of Regulations,· Section 699. 5 (g) ·requires the OPERATOR 
to subm~t the sum equal to 50% of the fee of the existing agreemen~ to. 
amend an existing ag~eement. 

-,,:..:. 

7. The OPERATOR shall provide a copy of this agreement to all project 
contractors, subcontractois, agents, employees, and project supervisors. 
Copies of the agreement must be.available at work sites during all 
periods of active work and must b~ presented to DEPARTMENT personnel 
upon demand until the project and/or monitoring periodls) are completed. 

B. OPERATORt contractor, or subcontractor .ai;.e jointly and severely 
liable for compliance with the provisions of.this agreement. Upon the 
DEPARTMENT'S determinatiori of a violation of the terms of this 
Agreement• this Agreement shall be suspended or canceled, at the 
discretion· of the DEPARTMENT and all activity must immediately stop 
until another agreement is made. Fa_ilure to co.mply with the provisions 
and require~ents of this agreement and with other pertinent Code 
Sections including but not limited to Fish and Game Code Sections 5650, 
5652j 5931, and 5948, may result in prosecution. 

9. OPERATOR agrees to provide the O~l?ARTMENT access to the project site 
~t any time, to ensure compliance ·with the terms, conditiori~; and 
provisions of this agreement. +.·. 

10. It is understood that the DEPARTMENT enters into this agreement for 
purposes of establishing protective features for fish and \olildlife, .in 
the. event that a project is implemented; The decision to proceed with 
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3 the project is the sole responsibility of OPERATOR, and is not required 
4 by this agreement. It is agreed that ·all liability and/or incurred 
5 costs related to or arising out of OFER.ATOR' s project and the -fish and 
6. wildlife protective conditions of this agreement, remain· the sole:: · 
7 responsibility of Ol>EAA'l'OR. OPERA'fOR agrees to hold harmless and defend. 
B the State ·of California arfd the DEPARTMENT of Fish and Game against any 
9 related claim made by any party or parties for personal injury or other 
10 damage. · · 

11 11. OPERATOR assumes responsibility for the restoration of any fish·and 
12 wildlife habitat which may be impaired or damaged either directly or,. 
13 incidental to the ptoject, as a result of failure to p~operly implement 
14 or complete the mitigative features of this agreement, or from 
·15 acl:ivil:ies which were· not included in OPERATOR' s notification. 

16 · 12. The DEPARTMENT shall ··have continuing jurisdiction over the project 
17 site untiL all .restoration of the site is complete. 

lB 13. The notification, project descriptions; all photos, and drawings 
19 submitted with the notification shall become part of this agreement, to 
20 define the scope of the proposed project. All work shall be done 
21 according to plans submitted to and .approved by the DEPARTMENT. The 
22 OPERATOR shall notify:the DEPARTMENT in writing 9f any modifications 
23 ,nade to the project plans submitted to the DEPARTMEN'r. Any modification 
24 to. the plans requires an amendment to this agreement. Changes to the 
25 original plans done voluntarily may result in the DEPARTMENT suspending. 
26 · .,or canceling·.this agreement. The OPERATOR must then submit. a new 
27 notification. 

2B 14. The following provisions including any additional project features 
29 resulting from the above, constitute the limit of activities agreed to 
30 and resolved. by . this agreeme.nt. The signing of ·this agreement does not 
31 imply that OPERATOR is precluded from doing other activities, at the 
32 site. Ho~ever, activities not specifically agreed to and re~olved by 
33 this agreement are subject to separate notification pursuant to Section 
34 1601/03. • 
35 15. The OPERATOR shall noti.fy the DEPARTMENT. of the:· dates of 

·· 36 commencement and completion of operations, three days prior. to such 
37 commencement or completion, by telephone message to (530) B41-2557. 

38 16. · To the extent that the provisions of this agreement provide for the 
39 diversion of water, they are agreed to with the understanding that 
40. OPERATOR possesses the legal right to so divert such water .. In the . 
41 absence of such right, the agreement is void. · 

42 i'EDBRAL·JORISDICTIOH 
C:''. . . ' 

43 The US Army Corps of Engineers (Corps) has per~itting requirements 
44 for certain instream.projects under Section 404 of the Federal Clean 
45 Water Act. If this project-exceeds one acre of disturbance within the 
46 ordinary high-water mark of the str@am and/o~ the stream's average 

WR-5

000676000676



OCT ~;;.~:;~;~UI ';;. ;;00 

S l

3

S

0

;l

5

I CO D A 

530 842 8137 -> CDAA REDDING, CA; 

TEL: 53.42 8137 

Page 16 

P. 016 

.L · ·9·9-004 0 · 
2 Page 4 of 7 

3 annual flow exceeds five cubic feet per second, a permit may be required 
4 by the Corps. A Corps pe.rmit 19ay also be required for the installation 
5 of rip rap that exceeds 500 linear feet at or over one cubic yard of 
~ mat~~ial per linear foot. If there 1~ any question regarding the~ 
7 possibility of you

1
r project meeting the above limitations, you should_ 

8 c_ontact the Corps prior to begi11ntng work. This Agreement ~n no way 
:g represents permitting requirements by the Corps. It is OPERATOR I S 
io responsibility t6 contact the U.S. Army. Corps of Engineers, and to 
11 comply with the provisions any 404 Permit issued, if required by the 
12 Corps. · 

13 For information, contact the US Army Corps of Englneers office in 
14 your area: San Francisco District, Eureka Office (707)443-0855. 
15 
16 OPERATOR may have certain other responsibilities pursuant to the 
11 Federal Endang~red Speci~s Act resulting in mitigative project Jeatures 
18 required by the U.S. Fi~h and Wildlife Service or National Marine 
19 ~isheries Service. · 

20 PllOVJ:Sl'.ONS 

21 Agreed work includ~s activities associated witlt the djyersion- ot · 
·22 flows from stanshaw creek for irrigatiQn. recreation, domestic. and 
23 small hydro-electric use. construction includes the annual construction 
24 Qf ··a rock diversi,oo dam (by hand) to entrain flows into the diversion 
25 ~itch. and maintenance of a cuive,t/flume crossing on an unname~ 
26 ephemeral tributary ta Stanshaw·creek, The project area is located in 
27 S;i.skiyo11 County (SW 1/4 of. NE 1/4 of ,S__,ll, T 13 N, s· 6 E) on property 
28 administered by the U!s. Forest Servic~. The diversi9n structure existed 
29 prior to this agreemeht. 

30 EQUIPMENT AND ACCESS 

31 Vehicles shall not be driven or equipment operated in water cover.ed 
32 portions of a stream, or where wetland vegetation, ripi:\,rian vegetation, 
33 or aquatic.organisms may be destroyed. Except .as otherwise provided for 
34 ·in the Agreement, all work shall be performed by hand/hand tools. 

35 Access to the work site shall be via existing trails. 

36 WAT~R DIV!lRSION/STRUCT'UlU!:S 

37 This Agreement does not authorize the construction of any temporary 
38 or permanent dam, structure, flow restriction or fill. except as 
39 described in OPERATOR'S notification. 

40 An adequate fi5h pa~s~ge facility shall be incorporated into any 
41 barrier that obstructs tish passage. ~. 
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3 Except as otherwise specified in this Agreement, fill material for 
4 the annual diversion dam shall consist of only·native, ciean rock which 
5 will cause iittle or no .siltation. If tarps~ sand'bags, or plasti~ 
6· sheeting are used to seal the diversion structure, the tarps, bags; 
7 and/or sh~eting shall be removed before high seasonal flows return to 
8 prevent littering of the stream. -
9 When any dam or artificial obstruc~ion is being constructed, 
10 maintained, or·placed· in operation in the stream bed, flows to 
11 downstream reaches.shall be allowed to pass downstream to maintain 
12 wildlife, plant life, and aquatic 'life b~low the darn in a healthy 
13 cond~tion, and to allow fish migration, during all times that the 
14 natural stream flow would have supported aquatic life, pursuant to Fish 
1s· and Game Code section 5937 and 5901. 

16 
17 
18 .' 

19 
20 
21 

22 
23 
24 

25 
26 
27 
29 
29 
30 
31 
32 
33 

• 34 

35 

36 

37 
38 
39 
40 

:11 
12 
·3 

Structures and asspclated materials not designed to withstand high 
seasonal flows shall be removed to areas above the normal high-water 
mark before the return of such seasonal flows. 

No excavation in the live stream is·allowed. "Live streim" shall 
be defined as that portion of the stream bed where flo~ing water is 
present or anticipated during the term of this agreement. 

. : 

In ephemeral streams, all construction will be done while the work 
site'is dry. Excavated material shall be placed outside ~he stream's 
noimal high-water mark. 

A culvert exists in the intersection of the diversion flume/ditch 
and an ephemeral stream •. The culvert shall be maintained so as· to resist 
washout. The up stream and down stream fill· slopes shall feature rock 
slope protection (RSf) fro~ the toe to the top of the fill. A fail soft 
dip shall be maintained wher·e the fill meets original ground to allow 
topping flows to remain with in· the ephemeral stream channel. Rock 
dissipators shall be placed at the culvert outlet to prevent channel 
bed/bank scour. Upon the next occasion when·the culvert -washes out, the 
pipe alignment shall be corrected to remove the skew (~t should be 
straight within the channel rather than pointing at the bank.). 

· .WA'l'BR QUALITY 

EBPSION, TUBBIPIIY, AND SILT~TtON 

Mud, silt, or other pollutants from diversion maintenance or other 
project-related activities shall not be discharged into the flowing 
stream or be placed in locations where it may be washed into the stream 
by high flows or precipitation. · 

Silty/turbid water shall not·be discharged ·into the s~ream. Such 
water shall be settled, filtered, or otherwise treated pri~r to 
discharge back into the stream chinnel. 
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3 The OPERATOR shall install adequate control devices to ensure that 
4 turbidity or siltation resulting from the project related activities 
5 does not constitute a threat to aquatic life. · 

6 Erosion control measures ~hall be utilized throughout all pha~es 
7 of operation where sediment runoff from exposed slopes threatens to 

·· 8 enter waters of the Stace. At no time shall silt. laden runoff be 
9 allowed to enter the stream or directed to where it may enter the 
1.0 stream. 

11 Upon DEPARTMENT determination that turbidity/siltation levels 
12 resulting from proj~ct related activities constitute a.threat to 
13 aquatic life, activities associated with the turbidity/siltation shall 
14 be halted until effective DEPARTMENT approved control devices are 
15 installed, or abatem•nt ~Focedures are initiated. 

16 CHANNEL RESTORATIQN 

17 FILL AND SPOIL 

lB Rock, gravel,· and/or other materials shall not be imported to, 
19 taken from or moved within the b~d or banks of the stream except as. 
20 .otherwise addressed in this Agreement. 

. . 
21 Fill length, width, and height dimensions ~hall not exceed those 
22 'of the original diversion dam installation. 

23 Fill shall be limited to the minimal·amount necess~ry-to 
24 accomplish the agreed activities. E~cept as otherwise specified in. 
25 this Agreement, fill ·construction materials shall c6nsist of native, 
26 clean, silt-free gravel or river rock~ 

27 No fill material, other than clean river rock/gravel, shall be 
28 allowed to enter the live stream. 

29 No castings or spoil from the tren~hing or ditch ~leaning 
30 operations shall be placed on the stream side of the ditch where it may 
31 be washed by rainfall into the stream. 

32 The O~ERATOR shall have readily available plastic sheeting or 
33 visquine and will cover exposed spoil piles and exposed areas to 
34 prevent these areas from losing loose soil into the stream~ These 
35 covering materials shall be ~pplied when it is evident. rainy conditions 
36 threaten to erode loose soils .into the stream. 

37 CHANNEL BED STABILIZATION 

38 If a stream channel has been .altered during the opera~ians, its 
19 low flow channel· shall be returned as nearly as pos.sible · to pre-project 

O conditions without creating a possible future bank erosion problem or a 
1 flat wide channel or sluice-like area. The gradient of the stream bed 
2 shall be returned to pre-project grade. 
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J BANK STABILIZAT~ON 

4 Areas of dlsturbed soils which slope toward a stream, shall, be 
5 stabilized to reduce erosion potential.. The OPERATOR shall plant·; 
6. seed, and heavily mulch all soils disturbed by the project prior to the 
1 return of·· seasonal rains. - 'l'he OPERA'fOR shall consult with the U.S. 

1 8 Forest Service and use -the U.S. Forest se·rvice recommended plants, 
9 seeds, and mulch. 

10 
11 
12 
13 
14 
15 
16 
17 

18 
19 

20 
21 
22 
23 
24 

·25 

26 
21 
2B 

29 
30 
31 
32 

33 

34 
35 
36 
n 
18 

9 
0 
1 

Where·suitable vegetation cannot reasonably be expected to become 
established, rock slope protection (RSP) materials th~t will resist 
wash .out shall be used for· such stabilization. The bank stabilization 
material shall extend'above the normal high-water.mark. Any 
installation of RSP materials not described in the original project 
description shall be coordinated with the DEPARTMEN'r. Coordination may 
include the negotiation of additional Agreement pro~isions for this 
activity. · 

VEGETATION 

Disturbance or removal of vegetation shall ·not exceed the minimum 
necessary to complete:the authorized operations .. The disturbed 
portions of any stream channel within t_he high water mark of the stream 
~hall be restored to their original condition under the direction of 
the DEPARTMENT. 

CLBAN-UP 

Structures and a~so~iated materials not de.igned to withstand hig~ 
water f~ows shall be moved to areas above high· water before such flows 
occur. 

Any materials placed in· seasonally dry portions of a stream that 
could be washed downstream or could be deleterious to aquatic life, · 
wildlife, or riparian habitat shall be removed from th~ project site 
prior to inundation by high flows. · 

C01'CJJRRBNCB 

~~/),ul)L 
(signature)' 
Douglas T. Cole 
Marble Mountain Ranch 

~ 
Ron Presley 
California OEeARTMENT 

(date), 
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1 PETERF.KNOLL 
DISTRICT ATTORNEY 

2 Lawrence R. Allen (State Bar No.94773) 
Deputy District Attorney 

3 Courthouse, 311 4th Street 

FILED 
SUPERIOR COURT OF CALIFORNIA 

COUNTY OF 81S14'.IVOU 

Yreka, California 96001 
4 · Telephone: (530) 842-8125 OCT - 6 2000 

5 ATTORNEYS FOR PLAINTIFF 

6 

s£n.dorsed_~L.-8J.Gkwell 
· DEPUTY CLER)( 

7· 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 · 

19 

20 

21 

22 

THE SUPERIOR COURT OF THE 

STATE OF CALIFORNIA IN AND FOR THE COUNTY OF SISKIYOU 

THE PEOPLE OF THE STATE ) CASE NO .. SC CV CV ·oo - ~ 7 O o 
OF CALIFORNIA, ) 

Plaintiff, ) 
) MEMORANDUM OF POINTS AND 
) AUTHORITIES IN SUPPORT OF 

v. ) EXP ARTE APPLICATION FOR 
) TEMPORARY RESTRAINING ORDER 
) AND ORDER TO SHOW CAUSE RE 

MORGAN TAYLOR COLE, ) PRELIMINARY INJUNCTION, . . 

MO.UNTAIN RANCH, . ) DECLARATION OF BRIAN BOYD. 
and DOES 1 through·50, ) 

) DATE: 
Defendants. ) TIME: 

DEPT: 

I. STATEMENT OF THE CASE 

This is an environmental prosecution lawsuit brought by the Office of the District Attorney 

pursuant to Fish and Game Code section 1603'.l. 

Defendants Morgan Taylor Cole owns ahd operates Mountain Ranch. Mountain Ranch is a 

business· where visitors can rent cabins, use RV hookups, and go on guided trips of the .area under 
23 

24 

25 

26 

defendant's direction. 

In January 1999, defendant entered irito a stream diversion agreement with the Department of . -

. . 
Fish and Game. That agreement is attached as exhibit A to the complaint that has been filed with 

this· action. These are referred to as "1603agreements" in reference to.Section 1600 et.'sep. of 
27 

28 Memorandum of Points and Authorities 1 
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1 the Fish and Game Code dealing with stream diversions. In that agreement, at the bottom of 

2 -page 4, specific reference is made to diversions that impede the ability.of fish to migrate around 

3 the diversion. Specifically defendant is required to construct his diversion is such a· manner as to 

4 allow the passage of fish, or he must build a. fish ladder. The complete blockage of a stream is 
..... 

5 also a direct violation of Section 5901 which prohibits devices in streams which impede the 

6 passage of fish. 

7 On September 2, 2000, Warden Brian Boyd examined the area of the diversion. Warden 

8 Boyd found a blockage that was not allowing the passage of fish. Indeed, the only water passing 

9 the diversion was that which percolated under the rocks. Defendant was warned and asked to 

10 remove the blockage to the extent fish could pass. Defendant has failed and- refuses to comply 

11 with the diversion agreement, and Section 5901 in allowing enough water for fish passage. This 

12 is particularly important at this time of year due to low water flows and migratory patterns of 

13 fish. 

14 Quite simply, Plaintiff is requesting an order from this court that allows the Department of 

15 Fish and Game to remedy this situation by removing enough of the obstruction to allow water 

16 and fish to pass .. 

17 The First Cause of Action alleges that the Defendant has commenced activities which have 

18 substantially diverted or obstructed the natural flow, or have substantially changed the bed, 

. 19 channel, or bank of a stream, river or lake, or used materials from the streambeds without first 

20 notifying the Department offish and Game, _or prior to the Department of Fish and Game's 

21 determining that the activities will not substantially adversely affect an existing fish or wildlife 

22 resource. 

23 . The Second. Cause of Action ~leges that the Defendant has deposited in, permitted to pass 

24 into, or placed where it can pass into the waters of this state substances or material' deleterious to 

25. fish, plant life, or bird life. 

26 

27 

The Third Cause of Action alleges that the Defendants have committed. an unfair business 

28 Memorandum of Points and Authorities 2 
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1 practice in violation of Section. 17200 of the California Business and Professions Code. 

·2 

3 

4 

5 

6 

Il THE DISTRICT ATTORNEY IS AUTHORIZED BY EXPRESS 
STATUTORY PROVISIONS TO OBTAIN RESTRAINING ORDERS 

RELATING TO VIOLATIONS OF THE FISH AND GAME CODE. 

Fish and Game Code section 1603 .1 authorizes the District Attorney to bring a civil action on 

7 behalf of the People of the State of California.. Subdivision ( e) also provides that. a temporary 

8 restraining order, or other injunctive relief may be obtained without the necessity of alleging or 

9 proving at any state of the proceeding irreparable damage, or that the remedy at law is 

10 inadequate. 

11 The District Attorney has the authority froµi both the statutory and common law of the State 

12 of California to investigate and secure injunctions relating to the matters involved in the instant 

13 case without alleging or proving irreparable injury. Porter v. Fiske (1946) 74 Cal.App.2d 332; 

14 Paul v. Wad/er (1962) 209 Cal.App.2d 615. In Porter v. Fiske, the courfstated: 

15 

16 

17 

18 

"It was not necessary for respondent to allege or prove the existence of the usual 
equitable grounds of the issuance of an injunction nor to allege a threatened 
repetition of the acts. Where an injunction is authorized by statute, it is enough 
that the statutory conditions are satisfied ... Appellant cannot complain of an 
injunction restraining her from violating the law." 

Where the legislative body has specifically authorized injunctive relief against the violation 

19 of such a law, it has already determined as a matter of law that irreparable injury attends to the 

20 violation of the statute, and that injunctive relief may be the most appropriate way to protect 

21 against the injury. Paul V. Wad/er, supra, 209 Cal.App2d 615,625. Therefore, the only showing 

22 that Plaintiff is required to make is that a danger exists that such conduct, prohibited and 

23 enjoinable by a specified statute, will occur in the future because the determination that 

24 irreparable injury will occur if the conduct continues"to o_ccur has been already,made by the 

25 California Legislature. 

26 Any claims by Defendant that they have or will discontinue these violations should not be 

27 

28 · Memorandum of Points and Authorities 3 
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1 considered by the court. ~ere a discontinued practice could be res~ed, the prior practice may 

2 be the subject of a cease and desist order. Beneficial Corporation v. FTC. (3rd Cir., 1976) 542 

3 F.2d 611,617, citing to Feil v. FTC (9th Cir., 1960) 285 F.2d 897, 886 n. 15. Courts must beware 

4 of efforts to defeat injunctive relief by protestations of repentance and reform. United States v. 

5 Oregon State Medical Society (1952) 343 U.S. 326,333. 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

_III. BOND IS NOT REQUIRED. 

California Code of Civil Procedure section 995.20 specifies: 

"Bond in action or proceeding; public entities not required to give 

''Notwithstanding any other statute, if a statute provides for a bond in an action or 
proceeding, including but norlimited to a bond for the issuance of a restraining order or 
injunction, appointment of a receiver, or stay of enforcement of a judgment on appeal, the 
following public entities are not required to give the bond and shall have the same rights, 
remedies, ~d benefits as if the bond were given: · · 

"(a) The State of California, or the people of the state, a state agency, department, division 
commission, board, or other entity of the state, or a state officer in an official capacity or on 
behalf of the state. 

"(b) A county, city or district, or public authority, public agency, or other political 
subdivision in the state, or an officer of the local public entity in an official capacity or on 
behalf of the local public entity. · 

"(c) the United States or an instrumentality or agency of the United States, or a federal officer 
in an official capacity of the .United States or instrumentality or agency." 

(Emphasis added.) 

Thus, by the plan terms of the statute, bond is not required of the people in the instant case. 
20 

21 

22 

23 

24 

25 

26 

·27 

(See also City of San Francisco v. Cypress Lawn Cemetery (1992) 11 Cal.App.4th 916, 14 

Cal.Rptr.2d 323 - Governmental entities are granted exemption from undertaking requirement 

ordinarily imposed upon private parties, and applies even where undertaking 1s required by 

statute.) 

Code of Civil Procedure section 529(b) relates specifically to undertakings required for 

injunctive relief, and specifies that the undertaking requirement does not apply to: 

. "(3) A public entity or officer described in Section 995.220." 

28 Memorandum of Points and Authorities 4 
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2 

3 

4 

• 
Which, as noted above, includes actions brought on behalf of the People. 

IV. CONCLUSION 

Defendant has engaged, and continues to engage in conduct which viol~tes the law. 

5 Compliance with the environmental ·provisions is absolutely necessary to protect the public 

6 interest and the welfare of fish, wildlife and the environment. Defendant is aware of these 

7 violations. The Department of Fish and Game notified Defendant of the violations and asked 

8 Defend~t to cease such violations. Accordingly, the court is respectfully urged to grant . 

9 . Plaintiff's motions for a Temporary Restraining Order and Order to Show Cause Re: Preliminary 

IO 

u 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.24 . 

25 

26 

27 

Injunction. 

DATED: 

Respectfully submitted, 

PETER F. KNOLL 
DISTRICT ATTORNEY 

~ c:R. ~llen 
LA WREN CE R. ALLEN 
DEPUTY DISTRICT ATTORNEY -· 

DECLARATION OF BRIAN BOYD · 

- I, BRIAN BOYD, declare: 

That I am a game Warden with the California Department of Fish and Game. Attached 

hereto as exhibit E is a portion of an affidavit for search'warrant which outlines my background · 

training and experience as a warden. I am currently one of the resident wardens in the Happy 

Camp area in northwestern part of Siskiyou County_ I have been so assigned for approximately 

two (2) years and I am familiar with the streams and out lying areas of my district. 
•. . 

28 Memorandum. of Points and Authorities 5 
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1 That I am personally familiar with Stanshaw Creek. This is a·stream which is a tributary to 

2 the Klamath River~ which is well known as a prime salmon and steelhead spawning stream. 

3 Stanshaw Creek has a significant population of native trout. At the downstream end of 

4 Stanshaw, close to the Klamath River, pools form whi'ch serve as cold-water refuges for the coho 

5 and salmon on the migration up the Klamath River. At this time of year water flows are 

6. particularly low due to a rather dry summer, as well as the natural aspects of river flows a~ this 

7 time of year. 

8 That on September 3, 200.0, I responded to a private property owner complaint that all of the 

9 water of Stanshaw Creek was being diverted, and that the diversion structure was so large as to 

10 prevent fish from proceeding around the diversion. I went to the area, and found a rock diversion 

11 that was approximately three and a half feet tall leaving no possibility of any fish to jump or go .. 
12 around the dam. I found small trout fry below the dam and in the diverted channel. I contacted 

13 defendant, Douglas Cole, to discuss the diversion. Cole a,dmitted placing the diversion in the 

14 manner that it was· situated, and he claim he had a legal right to use the water. I checked the 

15 diversion pennit, ( exhibit A to the complaint) and discovered that Cole did ·not have the right to 

16 create a diversion that prohibited or impeded fish passage. I advised defendant that he was in 

17 violation of his agreement, and he was also in violation of Sections'1603 and 5901 of the Fish 

18 · and Game Code. I have been subsequently advised that defendant has not, to this day, removed 

19 the obstruction. 

20 . That at the site on September 3rd, I took photographs which are attached to this declaration. 

21 These photos are true and accurate depictions of the events shown in the photos. Exhibit A , 

22 picture 1 is taken from top of the rock diversion. The rocks in the bottom center of the photo are 

23 the diversion itself, while the water flowing is that flowing into the diversion ditch: Picture A-2 
. . 

24 is looking downstream and depicts the water beneath the diversion. The.only water passing the 
. ' 

25 diversion is percolating through the rocks into the small pond depicted in A-2. Exhibit B-Us 

26 downstream of the diversion showing the natural flow of the river. B-2 is from the· top of the 

27 
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1 diversion depicting the diversion ditch and the strong flow of water in the ditch. Exhibit C-1 is 

2 upstream_.ofthe diversion, looking at the diversion. To the right of the photo is the natural stream 

3 . bed which has no water in it at all. To the left and center (where people are standing) is the 

4 diversion ditch and flow. C-2 is downstream from the diversion looking back, an:d up toward the 

5 diversion. This depicts the water percolating under the rocks into the natural stream bed. Exhibit 

6 D is essentially the same photo as B-1 which shows that the only water through the diversion is 

7 that which is percolating under the rocks. 

8 That based on my training and experience, this diversion is completely diverting Stanshaw 

9 Creek, and is completely blocking the stream. It is impossible for any fish to bypass this 

10 obstruction, and the only water bypassing the obstruction is that which is managing to percolate 

11 through. The obstruction is causing the refuge pools at the end of the Creek to become so 

12 depleted that the coho and salmon will not be able to use these pools in their migration. 

13 That I declare under penalty of perjury that the foregoing is true and correct. Executed this 

14 6th day of October 2000, at Yreka, California. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 Me;,,orandum of Points and Authorities 

BRIAN BOYD 

7 
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~eceived: .10/ 6/00 11 :43 •. · 

. · . · OCT. 6. 2000 11: 49AM 
.. ~· ~ . . . 

CAMP SUB 9164935422 -> CDAA R~~NG, 

AFFIDA Vff FOR SEARCH WARRANT 

CA; . Page. 2 

N0.713 P.2/2 

Your affiant, Brian S. Boyd, is a Fish and GaQJe Warden for the State of Calitbruia. AlJ such he is 
a duly appointed Peace Officer under tM authority of Peaal Code Section 830.2 am Fish and 
Game .Cade Section 8S6. Warden.Boyd bas been so employed as Fish and Game Warden sb:e 

· July 31, 1999. In addition tQ conducting several investigations during his course of employment,· 
Waiden Boyd bu as~ in serving three $CmCh warrants and bas conducted two court ordefed 
probation searche$ in his employment as a State Gmne Warden. 

Warden Boyd recently graduated from the Fish and Game Academy in Napa California ranked 
second in a class of thirty. Warden Boyd graduated from Humboldt State University with a B.S. 
degree in Wildlife Management in May -of 1997 with an overall O.P .A. of 3.41. Warden Boyd 
graduated nOIQ Sba:ita Connnimity College in Reddrng with an A.A. in OeneJal Education 
focusing in the Administration of Justice with acade??Jic lu>nors. Warden Boyd has been employed 
in the past as a Wildlife Biologist for three years workmg on the inventory, management, and 
protection ofboth endangered, threatened, and sensitive species in Humboldt County. , Warden 
Boyd ]18S also overseen a stream monitoring program for a large lumber company in Humboldt 
County. This monitoring.program included the identification offish species present, sampling, 
and monitoring of streiuns spawning condition. Warden Boyd has a working knowledge in the 
identification of anadromous fish species and their habitats. Warden Boyd has a history of 
employment in the outdoors as ~ed by his past employment ~ a Logger~ Ranch Hand, aDd 

· Surveyor. . · 

Warden Boyd bas been en avid bun~ and. fisbemlan fur over 18 yeim. Warden Boyd bas 1 S 
years of expe.rie:oce hunting big ~ in Califumia, Idaho, Wa.sbington, ~ Nevaqa, Warde!\ 
BQyd has taken numerous Black Bear, Mule De$', and J3lackiail Deer in variowi settings and 
conditioiis. Warden Boyd is very knowledgeable regarding the field and custom butchering of big 
game as well as the lo~ of the pro~, transportation, and·storase of large quantities of 
wild meat. War4en Boyd has been an avid ~ since childhood and has fished for trout, 
steeJhead, cbinook and coho sa]JnQn, as well. as many other wami water fishes in many of the 
western states and pacific ~cean under various condition and methods • 

. , 
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\ 
L PETER F. KNOLL 

DISTRICT ATTORNEY 
2 Lawrence R. Allen (State Bar No. 94773) 

Deputy District Attorney 
3 Siskiyou County Courthouse· 

311 Fourth Street 
4 Yreka, California 96097 

Telephone: (530) 842-8125 ._. 

ATTORNEYS FOR PLAINTIFF 

·.•· .• 

FILED 
SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SISV.IYOU 

OCT - 6 2000 

BY: Endorsed m r. a·1ackwen 
. DEPUTY CLERK 5 

6 

7 

8 

9 

THE SUPERIOR COURT OF THE 

IO 

11 

12. 

13 

14 

15 

16 

17 

18, 

19 

20 

21 

STATE OF CALIFORNIA IN AND FOR THE COUNTY OF SISKIYOU 

THE PEOPLE OF THE STATE . 
OF CALIFORNIA, 

Plaintiff, 
v. 

DOUGLAS TAYLOR COLE, 
MARBLE MOUNTAIN RANCH, 
and DOES 1 through 50. 

Defendant. 

) 
). 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. eccv CV ·oo- ~ 7 0 0 
TEMPORARY RESTRAINING 
ORDER AND ORDER TO SHOW 
CAUSE RE PRELIMINARY 
INJUNCTION 

DATE: 
TIME: 
DEPT: 

. . 

To Defendants Douglas Taylor Cole, Marble Mountain Ranch;'and DOES 1 through 50: 
. ., . . . 

Based on the Ex Part,e Applicati~n, the Memorandum of Points and Authorities, and the 

declarations.of Brian Boyd, it appears to the satisfaction of the Court that this is a proper case for 

22 granting a Temporary Restraining Order. Further, although not required by law to. do so, the 

23 Courtjinds that unless the Temporary Restraining Order prayed/or by the People is granted, 

24 great or irreparable harm will result to Plaintiff before the matt~r can *e heard on notice. 

25 IT IS HEREBY ORDERED that the above-named Defendants, appear in this Court located at 

26 311 Fourth Str~et, Yreka, California, on I I J ~/DO , at Jaw~'; or as soon thereafter as the 

27 
matter may be heard why you and your agents, employees, and representatives should not be 

28 
restrained during the pendency of~s action from engaging in, committing, or performing, 

TRO and Order to Show Cause 1 

WR-5
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1 directly or indirectly, th~ following acts: 

2 1. Engaging in certain acts in violation of Fish and Game Code section 1603, including but 

3 not limited to the following: 

4 A. Blocking or ?iverting Stanshaw Creek in any manner. 

5 B. Commencing activities which have substantially diverted or obstructed the natural 

. 6 flow, or have substantially changed the bed, channel, or bank of a river, stream, or 

7 lake, or have used materials from the streambeds without first notifying the 

8 Department offish and Game, or prior to the Department of Fish and Game's 

9 determining that the activities will not substantially adversely affect an existing fish or . 

1 O wildlife resource. 

11 C. Depositing in, permitting to pass into, or placing where it can pass into the waters of 

12 this state substances or material deleterious to fish, plant life, or bird life. 

13 2 .. Prohibiting access by means oflocked gates, threats, or any other means of any Fish 

14 and Game personn~l including, but not limited to, wardens, biologists, engineers, environmenta} 

15 specialists, or any other persons assisting the Department of Fish and Game .in evaluating, 

16 analyzing, cond~cting repair work, or taking whatever measures necessary to prevent further 

17 destruction or degradation of Stanshaw Creek. · 

18 3. Prohibiting access of any person or equipment of the Department of Fish and Game, 

19 or any person acting at their direction ir.i removing any obstructions on Stanshaw Creek, which in 

20 the discretion of the pepartrnent of Fish and Game is necessary to allow fish. passage, water 

,_, 21 passage, and any other activity necessary to sustain fish, plant or wildlife in, or around Stanshaw 

22 Creek, or its tributaries. 

23 IT IS FURTHER ORDERED that pending the hearing and determination of the Order to 

24 Show Cause, the_ above-named Defendants and Defendants' agents, employees, and 

25 representatives are hereby enjoined from engaging in or performing, directly or indirectly, ·the 

26 acts listed above. Bond is not required of Plaintiff (CCP 995 .220). 

27 

28 

TRO and Order to Show Cause -2-

WR-5

000694000694



,:... • •• 
1 IT IS FURTHER ORDERED that copies of the Summons and Complaint and this Order to 

2 Show Cause and Temporary Restraining Order and supporting documents be served on 

3 . Defendants on or before _/,.,.t.,,..)I...J/J...,,· 0=-4}""'().....,0..__ __ . The Defendants must file and serve a response on 

: :::~ore / ;Y:f :o r ~Y additional papers filed by thi, People must be filed on or 

6 

7 DATED: 10L0 , 2000 
' 

8 ROGER I KOSEL 
JUDGE OF THE SUPERIOR COURT 

9 

10 

11 

12 

13 i 

14 

15 .. 

16 

17 

18 

19· 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TRO and Order to Show Cause -3-
... -,~""~ 
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e State ~ter Resources ContrjBoard 
Division of Water Rights 

Winston H .. Hicko~ 
Secretary for 

Environmental 
Protection 

901 P Street• Sacramento, California 95814 • (916) 657-0765 
Mailing Address: P.O. Box 2000 • Sacramento, California• 95812-2000 

FAX (916) 657-1485 • Web Site Address: http://www.swrcb.ca.gov 
Division of Water Rights: http:/lwww.waterrights.ca.gov 

Gray Davis 
Governor 

OCT 12 2000 

Ti'James Fisher, et al. 
c/o Jeffery J. Swanson 
25.15 Park Marina Drive, .Suite 102 
Redding, CA 96001 · , 

In Reply Ref(?r 
to:331 :YM:29449 

APPLICATION 29449 OF COLE, STANSHAW CREE.K TRIBUTARY TO 
KLAMATH RIVER IN SKISIYOU COUNTY 

In response to our request dated April 4, and August 2, 2000, you have submitted a Statement of 
Water Diversion and Use claiming a riparian water right, therefore, your protest is accepted. 
No further action is required by you _at this time. 

By copy of this letter, the applicant is instructed to answer your protest within 15 days from the 
date of this letter unless an extension of time is obtained. Please let us know promptly if°you and· 
the applicant reach agreement and you withdraw your protest. If you have any questions, please 
contact me at (916) 65 7-1965. 

Yoko Mooring 
Engineering Associate 
Application Unit 

cc: Doug Cole 
92520 Highway 96 
Somes Bar, CA 95568 

c:_~ 

/~-/1-oC-
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• • State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449 

DATE: 11/14/00 TIME: 15:15 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: Larry Allen 
Circuit Prosecutor 

TELEPHONE NUMBER: (530)226-0572 

CONVERSATION DESCRIPTION: 
LA returned my call from earlier today. I asked LA what the status of the case was: 
A Temporary Restraining Order (TRO) was issued b/c Cole was in violation of the law and 
irreparable damage was being done to Stanshaw. This was done to protect Warden Boyd for 
enforcing the action, and the warden then removed rocks to allow fish passage. A hearing was 
held and the court issued a Preliminary Injunction (Pl) against Cole. Cole is allowed until 
November 18, 2000 to explain why a PI should not be imposed. So far, Cole has submitted 
documents unrelated to the citation, submitting only documents relating to his supposed pre-14 
water right and his Application to Appropriate. A civil complaint has been filed, in which LA 
will seek permanent injunctive relief (permanent compliance), penalties ranging from $25,000 to 
$50,000, and may seek more payments for damages to the fishery. Cole has been working with 
Mr. Tocher, who is an attorney and the downstream water user and an acquaintance of LA, to 
resolve this case. Apparently Mr. Tocher has advised Cole to seek counsel more familiar with 
water right and environmental law. I told LA that is a good idea since Mr. Tocher does not seem 
familiar with these laws and will soon be under the scrutiny of the SWRCB since Tocher's 
diversion is unauthorized and illegal. LAwill attend a case management conference in January 
2001 and a status conference in June 2001 and predicts this case will go to court soon after that. 
LA then told me that I should be expecting a copy of the court documents shortly and that he will 
cc me on documents in the future. 

I told LA that Cole seems very confused with this court process and I asked if it would be 
appropriate for me to tell Cole what I know about the case. He said it would be OK to tell Cole 
what LA is seeking, but that LA himself does not want to speak with Cole on the phone on this 
matter. LA has already spent a considerable amount of time discussing this issue with Mr. 
Tocher and that all of Cole's questions should be directed to Cole's counsel. 

~ eue '6(11/l,f.Je() ~r Gt«. OA/ 11o ,.,.,,,."""' ~f ,, . 15.00 AJl'f> t. 
It "['"oc, P ttcM 7W"I~. 

ACTION ITEMS: Call Cole and tell him that the SWRCB will not try to get him out of this 
case, tell him what LA will be seeking, and that any other matter on this injunction should be 
directed to his counsel. · 

SURNAME 
WJ ,,.,5.00 i 
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• • State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449 

DATE: 11/14/00 TIME: 15:00 

DIVISION .PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) I AGENCY CONTACTED: Brian Boyd 
DFG Game Warden 

TELEPHONE NUMBER: Office (530)493-2030; Cell (530)598-1706 

CONVERSATION DESCRIPTION: 
BB returned my call from earlier today. I asked ifhe was the warden that went out to Cole's to 
make the diversion structure passable to fish. He said that he was; he went to the diversion, 
made it passable to fish, then cited Cole under the authority of Fish and Game Code sections 
1603 and 5901. I asked if the water level dropped ih the diversion ditch after doing so and BB 
said it dropped about an inch .. BB also said that Cole's hydroplant was not operating, and that 
BB's work on the diversion would not have lessened the flow so much as to make the hydroplant 
inoperable. It should be noted here that no one has yet been out to the Cole property when his 
hydroplant was operating. BB mentioned that Cole became irate after receiving the citation and 
mentioned to BB that he. has the appropriate water rights [I told BB that he has not yet secured 
his right]. BB told Cole that he is not concerned with water rights, since that does not pertain to 
the Fish and Game Code. 

SURNAME 
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• •• 
State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449 

DATE: 11/14/00 TIME: 14:30 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: Dennis Maria 

TELEPHONE NUMBER: (530)841-2552 

CONVERSATION DESCRIPTION: 

DFG Fisheries Biologist 

DM returned my call from earlier this morning. I asked ifhe knew what was going on with the 
Cole project and he was up to date with recent activities. I asked ifhe has worked on the project 
recently and he had not been very involved lately. He did say that after our field visit, he offered 
to help Cole obtain funding for fish grants, but that Cole failed to take him up on the offer. DM 
hoped that Cole would be willing to try again next year, but has yet to express and interest in 
doing so. DM mentioned that Cole had called him today to ask what he could do to get DFG to 
dismiss their protest, and DM deferred that matter to DFG's water rights specialist, Jane 
Vorpagel [who is on vacation until December 11, 2000]. I informed DM that I had created a 
Field Report after our visit and he asked for a copy to add to his file. 

ACTION ITEMS: Email Field Report to DM 

SURNAME 
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• • State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449 

DATE: 11/14/00 TIME: 12:30 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: Margaret Tauzer 
NMFS Biologist 

TELEPHONE NUMBER: (707)825-5174 

CONVERSATION DESCRIPTION: 
I phoned MT to ask if she and Jane had been working on terms to dismiss their protest. She 
admitted she has not worked on it much, but promised to begin doing so. She plans to apply the 
February median flow requirements similar to the manner the NMFS does along the Central 
California Coast. She did say she may allow some sort of summer diversion, but not much, if 
any, over and above the 0.5 cfs allowed for Cole's pre-14 right. She also plans to do some. 
research on hydroplant operations so she can recommend to Cole ways to lessen his diversion 
while still generating the same amount of cheap power. 

· I also infoimed her of the court action that has been taken against Cole, and she was glad 
enforcement action was being taken. I told her that Tim Broadman ofNMFS enforcement was 
planning on visiting the Cole site on 11/13/00. She said she saw TB today and he did not 
mention anything to her. [I later left a message with TB, but he has yet to return my call]. 

SURNAME 
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• • State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449 

DATE: 11/14/00 TIME: 09:10 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: . Doug Cole - Applicant 

TELEPHONE NUMBER: (530) .469-3322 or (800) 552-6284 

CONVERSATION DESCRIPTION: 
I took call from DC. He informed me of the injunction that was filed against him by the 
Department of Fish and Game. Heavy pressure was put on DFG by Konrad Fisher. I told him 
that I was aware of it b/c KF had brought it to my attention. DC is supposed to send a legal 
response to DFG, but does not want to hire an attorney. DC claims that his family is on the 
verge of bankruptcy and he wants the lawsuit to disappear. He asked what the Board could do on 
his behalf. I told him it was a little different for DFG to file a civil lawsuit against him while his 
Application was pending, but that I didn't think there was much we could do for him. I told him 
I would talk with Ross Swenerton and get back to him. (Ross later explained that we have no 
authority in this matter since it was a violation of the Fish and Game Code, not the Water Code, 
that is being enforced). 

DC told me that a DFG Game Warden had been ordered to go out and remove some of 
the diversion rocks to allow for the passage of fish. That Warden's name is Brian Boyd, who can 
be reached at (530)493-2030 or his cell at (530) 598-1706. DC said that without this water, he 
will be forced out of business, since he cannot afford to run his diesel generator full time. He 
mentioned that he has not gotten enough water in recent months to run his hydroelectric 
generator. 

I asked DC ifhe has tried to resolve some fish issues with NMFS and DFG, and he said 
he had not. He asked for a list of contacts, (which I have already faxed to him) and he will call 
them today. 

ACTION ITEMS: Call Cole back after talking with Jane Vorpagel, Margaret Tauzer, Tim 
Broadman, Brian Boyd, and Larry Allen. 

SURNAME 
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• • State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 

DATE: 11/09/00 TIME: 11:00 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: Tim Broadman 
NMFS Enforcement 

TELEPHONE NUMBER: (707)445-0456 

CONVERSATION DESCRIPTION: 

F lt:E 
t74-4? 

TB returned my call. I wanted to touch bases and determine ifNMFS has plans to cite Cole with 
taking coho salmon. TB said that proving take is difficult and may not be possible in this 
circumstance. He plans on visiting the project on Monday 11/13/00 and will inform me of his 
findings. 

ACTION ITEMS: Ifl do not hear from TB, call him within a week to see what came out of his 
field visit. · · 

SURNAME 
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• • State Water Resources Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449, Cole 

DATE: 11/09/00 TIME: 09:30 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) I AGENCY CONTACTED: Larry Allen 
Circuit Prosecutor 

TELEPHONE NUMBER: (530)226-0572 

CONVERSATION DESCRIPTION: 
I phoned LA because I had heard from Konrad Fisher that he had become involved in the Cole 
Project. LA informed me that he is a Circuit Prosecutor, essentially a Deputy District Attorney, 
for numerous rural cm,mties tn California. His position is funded by DFG and EPA, but he 
answers to each County's DA. He prosecutes environmental crimes. 

LA has filed a preliminary injunction against Cole for not following the term in the 1600 
Agreement with DFG which calls for the diversion structure to allow for the passage of fish. He 
will forward any documents pertaining to this project to me. This was essentially an introductory 
call, in which we familiarized each other with our respective roles in this project; we exchanged 
phone numbers, and mailing and email addresses. I told him I would send him a copy of my 
Environmental Field Report from 07 /26/00 and that we'd be in touch in the future. 

ACTION ITEMS: Email Report to cdaa@snowcrest.net. 

J 

SURNAME 
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• • State Water Resources Control Board. 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449, Cole 

DATE: 11/02/2000 TIME: 11:30 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) I AGENCY CONTACTED: Konrad Fisher 

TELEPHONE NUMBER: (530)335-7099 

CONVERSATION DESCRIPTION: 

Evironrnental/prior right protestant 

I took call from KF regarding the Cole's Application. KF had recently seen a letter from Harry 
Schueller allowing Cole to divert 0.5 cfs under a Pre-1914 right. KF was wondering if we could 
shut down what water Cole was diverting over and above that 0.5 cfs. I told him that the Board 
policy has been to allow someone to divert if they have filed an Application and are actively 
seeking a Permit. KF then wondered if an Applicant would be allowed to continue diverting 
even if a downstream riparian right holder protested. I said that since KF's diversion is so small, 
it should not be affected by Cole's diversion and he seemed to agree and switched to 
environmental concerns. He wondered how to shut down Cole's diversion since it was 
dewatering Stanshaw Creek and killing coho salmon. I told him that NMFS could cite Cole for 
take of a threatened species. KF said that NMFS is 'not enforcing this project as actively as he 
would like·, because it needs to be proved beyond a reasonable doubt that Cole's diversion is 
causing coho to be killed. 

He mentioned that the Forest Service has become involved and gave reference to the ltter 
sent by Bill Heightler. KF said that the Forest Service will not act on that letter and that they 
have accepted Cole's proof of a diversion before 1910 (the year the Forest was created). 

KF also.mentioned that the 1600 Agreement has been enforced by DFG, and fish can now 
pass by Cole's diversion structu~e. 

I asked KF if he had filed a complaint and he said that he had not. Since the Division was 
in the middle of our move to the Cal/EPA Building, and I didn't have the new numbers handy, I 
told KF that I would call once we were situated and give him the phone number to call to get 
formal complaint information. 

ACTION ITEMS: Call KF and give him my new phone number and Complaints phone 
number. Call Bill Heightler to check status of Cole's Use Permit or exemption. Call NMFS to 
determine if they are trying to enforce take of threatened species. , 

SURNAME 
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• • State Water Resources.Control Board 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 29449, Cole 

DATE: 10/19/2000 TIME: 11:15 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: Bill Reitler, USPS District Ranger 
Six Rivers NF, Orleans RD 

TELEPHONE NUMBER: (530)627-3291 

CONVERSATION DESCRIPTION: 
Mr .. Reitler returned my call from yesterday. BR informed me that he sent a letter to Mr. Cole 
stating that the USPS has no record of a Special Use Permit for Cole's diversion and ditch. Mr. 
Cole must provide evidence that the ditch has been in continuous use since 1910, the year the 
Forest Service was created. If he fails to do so, the diversion structure and ditch must be 
removed within 30 days of the ciate of the letter. BR also mentioned that there may be a letter 
from President Taft specifically mentioning and authorizing this project as it was circa 1910. If 
there is such a letter, BR is still leaving the burden of proof on Cole. I asked for a copy of the 
letter which he will send ASAP. 

BR also mentioned that the NMFS and DFG seemed to be leaning on him to provide a 
Use Permit b/c NMFS and DFG are reluctant to act on this project. 
NOTE: In a Contact Report dated 10/18/2000, Mr. Reitler's name was incorrectly spelled and 
Mr. Reitler was incorrectly listed as the Ukonom District Ranger. 

ACTION ITEMS: Call back after Cole's 30-day deadline to determine if any documents were 
provided and to find out the USFS's updated position on this project. 

SURNAME 
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TITLE 23 WATER RESOURCES CONTROL BOARD 

(Register 87, No. 1~7-87) 

772. Issuance of Separate Permits and Licenses. 
HISTORY: 

O,ol,..E.. 

§ 777 
(p. 74.1) 

l. New section filed 12-7-67 as organizational and procedural; effective upon filing 
(Register 67, No. 49). · 

2. Renumbering and amendment of Section 772 to Section 836 filed 1-16-87; effective 
thirtieth day thereafter (Register 87, No. 10). · 

Article 13. Right of Access 
775. Right of Access Over Lands Not Owned by Applicant. 

When the applicant will need to occupy property or to use existing works not 
owned by him, it will generally be sufficient for the applicant to state in writing .. _ 
that the consent of the owner has been obtained, provided there is no denial. 
When the owner will not consent, the board may require satisfactory evidence 
of the applicant's ability through condemnation proceedings or otherwise to 
secure the necessary right of access before the appllcation will be approved. For 
good cause shown, the board may allow reasonable time for the applicant to 
negotiate with the owner for the necessary right of access. 
NOTE: Authority cited: Section 1058, Water Code. Reference: Sections 1250, 1252, 1253,. 
1257 and 1260, Water Code. 
HISTORY: 

l. Renumbering and amendment of Section 747 to Section 775 filed 1-16-87; effective 
thirtieth day thereafter (Register 87, No. 10). For prior history, see Register 60, No. 5. 

776. Where Public Agency Permission or Approval Is Required. 
If the proposed project will require a permit, license, or approval from an­

other public agency or officer and it becomes evident that regardless of the 
action taken by the board, such permit, license, or approval rcould not be 
secured from the proper agency, the application will be rejected. 
NOTE: Authority cited: Section 1058, Water Code. Reference: Sections 1250 and 1255, 
Water Code. 
HISTORY: 

l. Amendment filed 3-10-60; effective thirtieth day thereafter (Register 60, No. 5). (Ed. 
Note-Similar to former Section 778.) 

2. Amendment filed 3-19-64; effective thirtieth day thereafter (Register 64, No. 6). 
3. Renumbering and amendment of former Section 776 to Section 840, and renumber­

ing and amendment of Section 748 to Section 776 filed 1-16-87; effective thirtieth day 
thereafter (Regi_ster 87, No. 10). 

776.5. Requests for Extension of Time Under Permit. 
HISTORY: 

l. New section filed 12-1-55; effective thirtieth day thereafter (Register 55, No.17). 
2. Repealer filed 3-10-60; effective thirtieth day thereafter (Register 60, No. 5). 

777. Right of Access Over Lands Where Title is Disputed. 
The board will not undertake to determine title to land or the right to occ.upy 

or use land or other property. A dispute concerning applicant's title or right to 
occupy or use land or other property necessary for consummation of the 
proposed appropriation is not cause for denial of an application. A protest based 
solely upon such disputed title or right will ordinarily be rejected as not present­
ing an issue within the.board's jurisdiction; provided that the board may tempo-
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• ' State Water Resources Control Board. 

CONTACT REPORT 
DIVISION OF WATER RIGHTS 

SUBJECT: Application 294491 Cole 

DATE: 10/18/2000 TIME: 13:15 

DIVISION PERSONNEL: Robert E. Miller, EAS 

INDIVIDUAL (S) / AGENCY CONTACTED: Margaret Tauzer 

TELEPHONE NUMBER: (707)825-5174 

CONVERSATION DESCRIPTION: 

National Marine Fisheries Service 

I phoned Ms. Tauzer to ask whether she had recently been to the Cole Project or if any progress 
has been made on the NMFS/DFG recommendations for altering the project. She informed.that 
that Chuck Glasgow and Tim Broadman of NMFS have been involved and that they have 
brought this project to the further attention of the US Forest Service. Apparently a letter has 
been sent to Cole by Orleans District Ranger Bill Heightler stating that Cole must provide proof 
of his permit with th; USFS for his diversion structure on USFS property. Ifhe does not provide 
proof within 30 days, then the structure will be taken down by the USFS. I advised MT that if 
this happened, the SWRCB would reject Cole's application pursuant to §776 of Title 23 (Where 
Public Agency Permission or Approval is Required). She did mention there may have been a 
grandfather provision in the letter sent by the USFS. 

Ms. Tauzer also mentioned that Tim Broadman may be pursuing ESA Section 9 
enforcement action against Cole. · 

ACTION ITEMS: Call Bill Heightler or Jon Grunbaum of the USFS to determine their 
position and obtain a copy of the letter sent to Cole. 

SURNAME 
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United States 
Department of 

·, Agriculture 

Doug and Heidi Cole 
Marble Mountain Ranch 
Somes Bar, CA 95568 

Dear Doug and Heidi, 

• ' ).- Forest 
Service 

Six Rivers 
National 
Forest 

.·,01 .R D' . 
r eans anger 1stnct 

P.O. Drawer 410 
Orleans, CA 95556-0410 
(530) 627-3291 Text (TTY) 
(530) 627-3291 Voice 

File Code: 2700 

Date: October 5, 2000 

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the 
Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion 
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site 
inspection of the ditch leads me to believe that it has been in use for a considerable period of 
time. If the ditch has been in continuous use since before 1910, date the Klamath National 
Forest was proclaimed, you may be eligible for a1free special use permit. 

The National Marine Fisheries Service and California Department of Fish and Game are ,·:, 
concerned that the amount of water being diverted from Stanshaw Creek is adversely affecting a 
threatened and endangered species, specifically the coho salmon. • ·· 

) 
~ ~ 

Since it appears that your diversion structure and ditch are.not aut~orized, they must'.h:e rell!oved 
within 30 days. If you have permits or other legal documents that provide for this use, the 
Forest Service needs copies so we can determine if this an appropriate use of National ·Forest~ 
land, authorize the use and provide for a diversion structure that will allow flows adequate f6r 
the protection of the salmon. · 

If you have questions feel free to contact me at the Orleans District Office. 

Sincerely, 

Isl 'Wiffiam Af. :Jieitfer 

WILLIAM M. REITLER 
District Ranger 

-=we-1'1~ ·:.' 
·FtlE 

Z94f~ 

Caring for the Land and Serving People 
#fl,,, 

Printed on Recycled Paper \iJ 
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