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- State Water Resouroes Control Board oAl

BLACK.INK . nr

. Ottt s e " DIVISION OF WATER RIGHTS ‘ST” ‘»”{31,5, ;;MUKV-V

M SRl st S 901 P Street, Sacramento . gk HERTY

ol Apprpriate Waiorin Gabar P. 0. Box 2000, Sacramento, CA 95810 . -
L (X_] APPLICATIONTO APPROPRIATE WATER BYPERMI; 0 WR 27 e 25
T Redkons UIV. OF WATER fGGHTS

] REGISTRATION OF SMALL DOMESTIC USE AppnopmAﬂw*‘W@

s\msiumlsusedtoregstaasm!‘dmesncuse

‘q‘*%j'&%&g wﬁ:‘"ﬁem " | Application No. 29449
g bfceiaéf %Lt‘*%@ia }L""‘ biank)
APPLICANT Hg i é"@x 3 Nw& |

J@oﬂyﬁi’z‘

HARY—JUDIPH—YOUNG (915) 469 - 3322
Name of e o ‘elaphone number where you may be reachec
"YGW qu;a;;n;%\éy‘w.y Q{b‘o e gmenhnr:.n and5p. m.-'ndu earea codee}
' SOMES BAR CALIFORNIA 95568

(Maiing address) (Ciy o own) Swe) 2o coce)
2. SOURCE L

STANSHAW CREEK
N < (i unnamed, state thal ! is an u:inamed stream, spring, elc.)
tibutaryto _ KLAMATH RIVER, THENCE P2ACIFIC OCEAN -
b. Ina normal year does the stream dry up at any point downstream o your project? YEST 1 NOTX If yes, during
what months is it usually dry? From to
What alternale sources are available to your project should a portion of your requested direct diversion.season be
* . .excluded because of a dry stream o nonavailabiity of water? _ NONE

a. The name of the source at the: point 91 diversion is ’

3. POINTS of DIVERSION and REDIVERSION

a. The point(s) of diversion willbeintheCounty‘kof _SISKIYOU

b.| Listal points giving coordinate distances from section comer | Point & within i ;
or other te as aliowed by Board reguiai ! ooy - | Secton | Township | Ra I Base and
/ ‘ (% {nem 'Calalsfomla (‘4>obr)c,1mater Sg?r:m orsi-e. : (do-acresubdwlslon)r . 'P.tong\ ‘ owns ’p noe Menou
Sce s/ P500 ft. W, 1500 fts KE Corner & —SW——E— | 33 | 13N ' 6E ' H
N ' i i i :
FesTmod'N S8BT, 300, , T Aol 144 ! i ‘
3 . | R !
Cae ‘Co&?—ﬁ. b'\‘ﬁ— b "11401 | l
->¢”Does applicant own the land at the point of diversion? YES__I NOXC
A 'd. If applicant does not own the land at point of diversion, state name and address of owner and what steps have been taken

to obtain right of access: Appllcant has a recorded easement, U.S. Forest Service,
Scmes Bar, California

4. PURPOSE of USE, AMOUNT and SEASON

a. In the table below, state the purpose(s) for which water is to be appropriated, the quanmles of water for each purpose,
and the dates between which diversions will be made. Use gallons per day if rale is less than 0.025 cubic foot per second
(approximately 16,000 galions per day). Purpose must only be “Domestic* for registration of small domestic use.*

° DIRECT DIVERSION ' - STORAGE
PURPOSE . QUANTITY SEASON OF DIVERSION AMOUNT COLLECTION SEASON
(mm“mtfém ) (cué“:“, | avout jnning Date Mwe Acre-foet 7 jnning Date date
! ok eet per !
second 0’ (Acre-foet B?\’b &Day) | (Mo.&Day) per annum B& :Bay) (Mo?
gallons perday) :  Pe'¥ed) i ‘ ,

i - , |
' L — N S A
Hydroelectric| 3.0 cfs 2168.1 1/1 § 12/31 5 '
Q m\\"@ P zﬁ@;_ 30 cfs-720 7 | W ——;l&———-l%ﬁ'l' I
R\B | |
289078 | TOTAL AMOUNT TOTAL AMOUNT
b. Total combined amount taken by direct diversion and storage during any one year will be _2830<8 acre-feel.
* Not io exceed 4,520 galior:s per ay by direct divazsion or 10 acre- Iee!per annum by storage.
WR 1(12/88) )
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WR-5

5. JUSTIFICATION OF AMOUNT (For small domestic use registration, complete item b. only)

a.. IRRIGATION: Maximum area to be imigated in any one yearis___ ) acres. ‘
. §

CROP ACFES METHOD OF RRIGATION © ACREFEET | NORMAL SEASON ]
(Sprinklers, flooding, etc.) { PERYEAR |Baginningdate | Ending date

1 |

5
q

b. DOMESTIC: Number of residences tobe servedis. . Séparately owned ? YES(— NO 71 -
Total number of people tobe servedis____. . Estmated daily use per personis__._ . |
Total area of domestic lawns and gardens is square feet. (Gallons par cay)
Incidential dumestic usesare  _ — e . . )
(Dust control area, number and kind of domestic animals, o)

c. STOCKWATERING: Kind of stock ' Maximum number___ De'scribe type ot operation:: ~ _ .

. {Feed lot, dairy, range, i)
d. RECREATIONAL: Typeofrecreation: Fishing(—] Swimming(—]  Boaling [ Other ]

e. MUNICIPAL: (Estimated projected use)

POPULATION MAXIMUM MONTH ANNUAL USE

3-year periods unti use is completed Average dailyuse | Rateofdiversion | Average daily use Acre-foot
PERIOD POP. percapta(gal) | (chs) {gal. per capita) {per capita)

i
Present |
i

Total acre-feet

1
i

T
i

Month of maximum use during year is . Month of minimum use during year is

f. HEATCONTROL: Thetotalareatobeheatprotectedis ____ netacres.
Type of crop protected is

Rate atwhichwateris appliedtouseis_________ gpm peracre.
The heat protection season will begin about and end about
{Date) (Date)

g. FROSTPROTECTION: Thetotalareatobe frostprotectedis_______netacres.

Type of crop prolected is ,
Rate at which water is applied to use is gpm per acre.

The frost protection season will begin about and end about
{Date) {Date)

h. INDUSTRIAL: Type ofindustryis
Basis for determination of amount of water needed is

= * MINING: The name of the claim is , " . Patented (J Unpatented (]
The nature of the mine is . Mineral to be mined is
Type of milling or processing is

After use, the water will be discharged into . e
. {Name of stream)

in 1/4of 1/4 of Section T R , B.&M.
(40-acre subdivision)
j. POWER: The total falito be utiizedis_200 __feet. The maximum amount of water to be used through the penstock
s ek i 194%is_2.5 _  cubicfeet per second. The maximum theoretical horsepower capable of being generated by the
NURLY;

56.8 . Electrical capacityis___ 339 kilowattsat - 80 % efficiency.
,ﬂ‘ia‘W‘ {Cubiclest per sacond x fail + 8.6) pacity w0 iax e, |

I inte _Irving Creek ..~ . v !
After usa, the water will be discharged into . e

in NW 140t NE qj40fSection _4 ,TI2NR 6E H B &M. FERCNo._ NONE
(40-acre subdnision)

" k.. FISH AND WILDLIFE PRESERVATION AND/OR ENHANCEMENT:  YESSG NOLJ It yes, list specific species
and habitat type that will be preserved or enhanced initem 17 of Environmental Information form WR 1-2.

. OTHER: Describe use: : : . Basis for determination of amount of water needed is

T ‘ . 000464
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6. PLACE OF USE

WR-5

‘a. Does applicant own the land where the water will be . --3? YES &1 NO I:] Is land in joint ownership? YES —_INO T
(All joint owners should include their names as applicants and sign the application.)
if applicant does not own land where the waler will be used, glve name and address of owner and state what arangements
have been made with the owner.
cR b USE IS WITHIN ' BASE & IF IRRIGATED
Vi SECTION TOWNSHIP RANGE Number P
1] | g I; em’ (0-acre subérvsm) /?(fe‘c—? [ MFRD“N ofua"r‘:res ! wlﬁ\:aetse.;im(z/N)
. . ¢ . -
el |is —smo—sEw | 33 | 1N | 6 huolat])
. —SE—tol——SW— 33 13N 6E Humboldt
—NE— ooy 33 13N 6E __Humboldt
— NVl G4 33 13N " 6E  Humboldt
~SH—tiot——SW—1L 33 13N 6E Humboldt
“NEmT—SE 14 32 13N 6E Humboldt

(Ifarea is unsurveyed, state the location as if lines of the public land survey were projected, or contact the Division of
Water Rights. If space does not permit listing all 40- acre b‘acts incdlude on another sheet or state sections, townships
and ranges, and show detail on' map.)

7. DIVERSION WORKS

a. Diversion will be by gravity by means of

FLUMES AND PIPE

{Dam, pipe in unobstructed channel, pipe through dam, siphon, weir, gate, etc.)

b. Diversion will be by pumping from Pump discharge rate Horsepower
(Sump, offset well, channel, reservorr, etc.) (cfsorgpd) -
¢. Conduit from diversion point to first lateral or to offstream storage reservoir: 7
CONDUIT MATERIAL 'CROSS SECTIONAL DIMENSION TOTALLFTORFALL !
Pipecr of ppeorchannellining) | (Pipe dameterorcichdeph | Lopor! —— e
‘channel) ate cf pipe is buried or not) and top and bo'tom width} Ui Feet RY
, 12" in, deep : L
Channel ! Earthen 24" in. wide 5,200' ! 40' :10'.3.2 cfs
.. ! . . . ‘ !
Pipe | Steel (not buried)l6" in. diameter l 455" | 200" g 1- ‘3.2 cfs
} | | i |
d. Storage reservoirs: (For underground storage, complete Supplement 1 to WR1, available upon request.)
' DAM ' RESERVOIR
Vertical height Freeboard | Approximate : : :
N?gi:;?,u?:;d from downst;gum Construction Dam length | Dam height | surface area | Apg:tmwat ¢ i w’:?e",";’:;‘h
! toe of slope 10 matenal (i) above spil when hull (acre-feet) i m
spilway level (ft) crest {ft) (acres) ]
) |
i
j
e. Outlet pipe: (For storage reservoirs having a capacity of 10 acre-feet or more.) °
Diameter of Length of FALL - HEAD Estimated storage
outiet pipe outlet pipe (Vertical distance between entrance | (Vertical distance from spdiway to below outlet pipe
(inches) (feet) and exit of outiet pipe in feet) outlet pipe in reservoir in feet) entrance (dead storage)
|

f. If water will be stored and the reservoir is not at the point of diversion, the maximum rate of diversion to offstream

. storage will be

8. COMPLETION SCHEDULE

a. Yearworkwillstat _ NOT APPLICABLE b e
c. Yearwater will be used 1o the full extent intended

-ark will be com

pleted

cfs. Diversion to offstream storage willbe made by: T Pumping ] Gravity

_d. lfcompleted, year of first ;58

000465



T WHICH IS USED BY PLEASURE BOATS.

v v e

WR-5

9. GENERAL

a. Name of the post office most used by those living near the proposed point of diversionis _ SOMES BAR, CALIFORNIA
b. Does any part of the place of use comprise a subdivision on file with the State Department of Real Estate? YES L1 NO fx
If yes, state name of the subdivision
If no, is subdivision of these lands contemplated? YES[J NOXJ
Is it planned o individually meter each service connection? YES(] NOLXJ ! yes, When?
. “e.'List the names and addresses of diverters of water from the source of supply downstream from the proposed point of
diversion:

d. Is the source used for navigation, including use by pleasure boats, for a significant part of each year at the point of
diversion, or does the source substantially contribute to a waterwaywhch is used for navegahon mcludng use by pleasure
boats? YES[X] NOL Ifyes, explain: ‘TH 3 TE: \ :

10. EXISTING WATER RIGHT

Do you claim an existing right for the use of all or paft of the water sought by this application? YE@ NO[
It yes, complete {able below:

Nature of Right [ Yearof Pumpose of use made in racent years Season Sourcs Location of
{rparian, appropriative, groundwater.) |  First Use including amount, if known of Use Point of Diversion
Pre-1914 , Domestic, Irrigation | Year- gW S as 3b
gpropriative 1867 vdroeleétrlc g ound 8{@? a%se
generatlon
11. AUTHORIZED AGENT (Optional)
With respect to X" all matters conceming this water right application " jthose matters designated as follows:
(Name of agent) (Telephone number of agent between8a m.and S p. m.)
‘ﬁe—IrStreer—Surbe—Eee———Sacraﬁmto—eaiﬂ:foma—958~M—
(Mailing address) {City or town) (State) {Zip code)

.S authorized {0 act on my behalf as my agent.

12. SIGNATURE OF APPLICANT

| (we) declare under penalty of perjury that the above is true and correct to the best of my (our) knowledge and belief.

Dated March 17 1989 ,at__Sacramento . , Califomnia’
Ms. Mr ' .
Miss. Mrs 7 7 A

N : f : (Signature of appiican 7
(Ttthere is more than one owner of the project, THOMAS W. BIRMINGHAM, ESQ.
please indicate their relationship.) For Applicants
’ Ms. Mr.

Miss. Mrs.

(Signature of appiicant)

... Additional information needed for preparation of this application may be found in the Instruction Booklet entitled "HOW TO

_#FILE* AN:APPLICATION.TO APPROPRIATE WATER IN CALIFORNIA®. If there is insufficient space for answers in this
form, attach extra sheets. Please cross-reference all remarks to the numbered item of the application to which they may
refer. Send original application and one copy to the STATE WATER RESOURCES CONTROL BOARD, DIVISION OF
WATER RIGHTS, P. O. Box 2000, Sacramento, CA 95810, with $100 minimum filing fee.

NOTE:

i this appllcabon is approved for a permit, a minimum permit fee of $100 will be reqwred before the permit is issued.
There is no additional fee for registration of small domestic use.

. ‘ ' 000466
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STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD
DIVISION OF WATER RIGHTS

APPLICATION . . 029 ;i g S

APPLICANT . RABERT € § ")‘““1 e
| -..Ass,wmf...\f.omtn...... e
piversion wiTHIN SW..i7a. A= /e oF "
SECTION. 337138, R, LE- . & BemMm

PERMIT . .......

j LICENSE..'.......'............—J
Scole.f‘f’:‘.’.‘?‘?@. . Contour Interval .. ....... {

» . .- . . . o 400 . . a-:_‘
[‘\;\1:?'\77 raaaal b S L R e e e St LT ‘




CALIFORNI
7.5 MINUTE SERIES (T
Wise ORLEANS 13 QUADRANOLE

RAPPY CAMP 30 M1
1 480 000 FELT % N Clear Carte 21 bar
4 T M 11

BARK SHANTY OULCH"‘DRANOLE UNITED STATES

DEPARTMENT OF THE INTERIOR

APHIS) QEOLOGICAL SURVEY

Approximate point of diversion,
Approximate course of conveyance, and
Approximate place of use.

This information.iis:based-on a verbal description from

the Applicants';a more detailed map will be filed within
30 days of the date of this Application.
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7 STATE OF CAL:FORNIA .
STATE WATER RESOURCES CONTROL BOARD
..DIVISION OF WATER RIGHTS
901 P Street, Sacramento
P. O. Box 2000, Sacramento, CA 95810

APPLICATION TO APPROPRIATE WATER
ENVIRONMENTAL INFORMATION

. :

APPLICATION NO.. - 29449

(Teave Blar) . L

The following information will aid in the environmental review of your
application as required by the California Environmental Quality &c
. (CEQA) . N - ORDER OUR AS COMPLETE,

UES s ) W ‘ 0 ._BEST oOF

YOUR ABILITY. Failure to answer all gquestions may result in your

application being returned to you, causing delays in processing. If you

need more space, attach additional sheets. Additional information may be

required from you to amplify further or clarify the information requesteo
in this form.

OJEC SCRIPTION

1. Provide a brief description of your, pro:ect, 1nc1ud1ng but not limitecd
~ to type of construction activity, structures existing or to be built,
area to be graded or ‘excavated and project operation.

&'.jVAR licants operate a resort near the Klamath River .in Somes Bar,
R0 alicants operate a resort nea

County of Siskiyou. Applicants claim a pre-1914 appropriative right

\to divert and use the flow of Stanshaw Creek. Currently, water is
diverted from Stanshaw Creek and conveyed through a flume to the

Applicants' property. Applicants currently operate a small

__hydroelectric project fofhgeheration of electricity needed in the

.operation of their resort. 1In addition to using the appropriated -

water for domestic and hydroelectric generation use, water is used
to irrigate approx1mately 7.0 acres of alfalfa and, through an

agreemént with the Department of Fish and Game, for fish enhancement.
After reasonable, beneficial use on Applicants' property, water flows

\ from the oroperty into Irving Creek and thence the Klamath River.

WR 1-2 (3/87 '
: (3/87) 000470
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GOVERNMENTAL REQUIREMENTS

Before a final decision can be made on your water rlght application, we
must consider the information contained in' an environmental document

prepared in compliance with the requirements of CEQA. If an
environmental document has been prepared for your project Dby another
agency, we nmust consider it. If one has not been prepared, a

determination must be made as to who is responsible for. the preparation
of the environmental document for your project. The followxng’questlonsn
are to aid us in that determinatiodn. ﬂ

2. Contact your county planning or public works department for the
following information:
(a) Assessor's Parcel No.

(b) County Zoning Designation Rurgi—Residential Vil
(c) Will the couﬁty have to issue any permits or approvals “for .your.

- project? ___° '  1If yes, check appropriate spaces: belows::’ «
Grading Permit, Use Permit, Watercourse . - ° .
Obstruction Permit,____ Change of Zoning, General Plan

Change, Other'
(d) If any permits have been obtalned llSt permlt type and permit

number: e ‘
(e) Person contacted __Marty Taylor __ Date of contact _3/14/89
Department _Planning Department Telephone (916) _842-8200

3. Are any additional state or federal permits required for..your .
project? (i.e., Federal Energy Requlatory Commission, ..U: S;“Forést%“
Service, Bureau of Land Management, Soil Conservation: Service;:.
Department of Water Resources (Division of Dam Safety), Reclamatlon'~
Board, Coastal Commission, State Lands Commission,etc.)

For each agency from which a permit ls requlred provide the following

information:

Permit type None required

Person contacted Agency
Date of contact Telephone ( )

"4, Has your agency, if it is a public agency, or any permitting aqency
prepared any environmental documents for your project?
If so, you must submit a copy of the latest environmental document.
with this applxcatxon, including a copy of. the: notice:::of.:
determination. '
If not, will any environmental documents be prepared by any permitting
agency, or will you be preparing environmental documents for your

project? _____ If so, explain:

Note: When completed, the final environmental document (including
notice of determination) or notice of exemption must be submitted to
the Board. Processing of your water right application .cannot proceed
until such documents are submitted.

5. Will your project, during construction or operation, generate waste or
wastewater containing such things as sewaga, industrial chemicals,
metals,or agricultural chemicals, or cause erosion, turbidity or
sedzmentatzon? __gg;; If so, explain: - :

KG ¥ ok ‘»

If you answered yes or you are unsure of-your answer, contactuyour: °
. local Regional Water Quality Control Board for the following

information (See attachment for address and telephone number):

Will a waste discharge permit be required for your project?

Person contacted Date of contact

‘What method of treatment and oisposal will be used?

P . o ‘ 000471
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6. Have .any archeolog1ca1 reports been prepared on this project or will
you be preparing an archeologlcal report to satlsfy another public

agency? "~ _No s Tﬁw**

Do you know of any archeolog1cal or hlstorlc 51tes located within the
general project area? If so, explain:

ENVIRONMENTAL SETTING

7(a) Describe the current land use of the area at the point of water
diversion,immediately downstream of the diversion, and at the place
where the water is to be used. Attach photographs of these areas.
Date and label photos.

Point of diversion: The p01nt of diversion is on ‘land owned

‘by the United States Forest Service and is open space.

Downstream of diversion: _=&M€

Place. of use: resort and adgriculture-

“(b) Describe the types of ex1st1ng vegetatlon at the point of diversion,
immediately downstream of the point of diversion, and at the place

where the water is to be used. These vegetation types should be
shown in the photographs submitted.
Point of diversion: unknown

Downstream of diversion: _unknown

.- .~.Place of Use: unknown

8. What changes in the project 51te and surroundlﬂg area will occur or
are likely to occur because of construction and operation of your
project? 1Include in your answer such things as approximate number
and size/age of trees to be removed or areas of vegetation/brush
removal; area or extent of .streambed alteration, trenching, grading,
excavation, plowing, or road, dam or building -construction; etc.
Consider all aspects of your project, including diversion structure,

pipelines or ditches, water use,and changes at the place of use.

000472
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FISH AND WILDLIFE CONCERNS

A e e e e e

contact your regional office of the State Department of Fish and Game
(DFG) to obtain the information requested in questions 9 through 17 (see
page 6 for address and telephone number):

9.

lo.

11.

12.

13.

14.

15.

16.

.
. .

Person contacted _Dave Hoopaugh |
Date of contact _ 3/15/89 Telephone (916 ) 2252373
According to the DFG representative, when did or when will a DFG

representative visit the project site area? lct needed

What is the name of the DFG representative who made or will make the
inspection of the project site area?

According"to‘ the DFG representative, will this project require -a:
Streambed Alteration Agreement? No

According to the DFG representative, do any resident or migratory

game or non-game fish species occur in the affected stream? Yes

If so, what species? Steelhead, recident trout
’ A .

What season of the year do they occurwin: theistream?>: Year-—round =& & .

According to the DFG representative, do any plants - or animals which
are (1)federally identified as candidate, threatened, or endangered:
(2)state listed as. rare, threatened, or endangered; or (3)listed by
the. DFG Natural Diversity Data Base, occur in the project area?_NO

Will they be impacted in any way by the project? No
If so, identify the species and explain how they will be impacted:

Does the DFG representative expect that your project will have an
adverse effect on any resident or migratory fish populations, any
wildlife populations, or any rare or endangered plant or animal
If all flow is diverted from

species? Yes 1f so, explain:
the strean. :

What measures relating to your project have been proposed by the DFG
representative to protect fish, wildlife or endangered or rare

species: Minimum fish flows.

Will you make chaﬁges in your‘project as recommended*by DFG?

o 4 ® |
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If not, ‘expl=zin:

p
‘f?’

17. If ‘'your application lists wildlife enhancement ‘as 'a proposed use,
‘what specific species or habitat type will be enhanced?’
Steelheacd

According to the DFG representative, does your proposed project
utilize a sound technique for the purpose of wildlife enhancement?

Yes

-

EXISTING STORAGE OR DIVERSIONS

If you currently have an interest in any other water projects which store
or divert water and this application requests additional water from the
same watershed, answer the following additional question for each project:

18. Does the project have fish and wildlife protection requirements?
If so, list the permit number and specific protection requirements focr

each project:

b
N

CERTIFICATION

;I ~hereby certify that the statements I have furnished above and in the

attached exhibits are complete to the best of my ability, and that the
facts, statements, and information presented are true and correct to the
best of my knowledge.

g

.
e

7. S Y
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.DEPARTMENT OF FISH AND GAME

% CENTRAL OFFICE
1416 Ninth Street
Sacramento, CA 95814 -
Information: (S16) 445-3531

e REGIONAL OFFICES
Region | - Redding
P. O. Box 1480
601 Locust Street (96001)
Environmental Services: (916} 225-2373
oo ‘ ' Reglon Il - Rancho Cordova
' 1701 Nimbus Road (95670)
Environmental Services: (§16) 355-7030
Region NI - Yountviile
tastes P. O. Box 47 (94529)
Environmental Services: (707) 844-2011"
Region 1V - Fresno
1234 E. Shaw Ave. (S3710)
Environmental Services: (203) 222-3761
Region V - Long Beach
245 W. Broadway (90302)
Environmental Services: (213) 590-5132
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ATTACHMENT A

Three residences
Forty~four recreational vehicle hook-ups

Eleven housekeeping units
Fourteen mobile homes
One lodge
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STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS ‘ R

In the Matter of Water Right Application 29449

Douglas Cole, Heidi Cole, Norman Cole and Caroline Cole

ORDER CANCELING WATER RIGHT APPLICATION

SOURCE: -Stanshaw Creéek tributary to the Klamath River

" COUNTY: Siskiyou

WHEREAS:

1. Douglas Cole, Heidi Cole, Norman Cole and Caroline Cole (Applicants) filed a water right
: application'with the State Water Resources Control Board (State Water Board), Division of Water
Rights (Division), on March 27, 1989, requesting the nght to dlvert 2,809.8 acre-feet per year from
Stanshaw Creek. . _ ,

2. .« Application 29449 was noticed on January 28, 2000 and re-noticed on March 17, 2000. One
: protest was received based on potential impacts to prior rights and five protests were received
based on potential impacts to flshenes resources in Stanshaw Creek, including Coho salmon
(Oncorhynchus kisutch). : BT S N

Ny

3. - By letters dated March 30, 2012 and November 2, 2012, the Division requested that the
Applicants submit a plan to supply information necessary to document compliance with Water -
Code section 1275, subdivision (b). The Division allowed 60 days and 30 days, respectively, for
the Applicants to respond. The letter contained a warning that failure to submit the information
requested within the time period provided could result in the cancellation of the application under .
_Water Code section 1276. To date, the Division has not received the required information.

4. The Applicants, after due notice, have failed to submit information requested pUrsuant to section
1275 of the Water Code or to show good cause why additional time should be allowed. (Wat.
Code, § 1276 )

- b Pursuant to Resolution No. 2012-0029, the State Water Board has delegated authority to the
Deputy Director for Water Rights (Deputy Director) to cancel applications. (Resolution No. 2012-
0029, section 4.5.2.) Resolution No. 2012-0029 authorizes the Deputy Director to redelegate this
authority, and this authorlty has been so redelegated by memorandum dated July 6 2012.

SURNAME ‘ MTM |7//7/’1/ l (7//0 qu /_2?-‘2%/2/2/& - 000477
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Application 29449
Page 2 of 2

THEREFORE, IT IS ORDERED THAT APF‘LICATION 29449 IS HEREBY CANCELED.

It is Applicants’ responsibility to remove or modify diversion works and impoundments to ensure that water
subject to this cancellation is not diverted and used. Applicants are hereby put on notice that unauthorized
diversion and use of water is considered a trespass and subject to enforcement action under Water Code '
sections 1052 and 1831. Pursuant to Water Code section 1052, any diversion of water from the point of
diversion identified in this application may be subject to Administrative Civil Liability of up to $500 per day
without further notice. The State Water Board also may issue a Cease and Desist Order in response to
an unauthorized diversion or threatened unauthorized diversion pursuant to Water Code section 1831.

Before initiating any work in a stream channel, Applicants should consult with the Department of Fish and
Game and the Regional Water Quality Control Board to ensure that removal of project facilities does not
adversely affect a fishery or result in unregulated sediment discharge to a waterway. Applicants must also
consult with the Department of Water Resources, Division of Safety of Dams, if a jurisdictional size dam -
will be removed or breached (dam height 25 feet or more, or reservoir volume 50 acre-feet or more).
These agencies may require a permit or other approval prior to any construction actlvnty

Applicant shall document any diversions made under claim of right independent of a permit, license,
registration or certification issued by the State Water' Board, such as diversions under riparian or pre-1914
rights. With limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and
Use be filed for these diversions. Water Code section 5107 (c)(1) provides that the State Water Board may
impose a civil liability of $1,000, plus $500 per day for each additional day on which the violation continues
if the person fails to file'a statement within 30 days after the board has called the violation to the attention of
that person. These penalties are in addition to any penalties that may be imposed if the diverter does not
hold a valid right or diverts in excess of what is authorlzed under that rlght

STATE WATER RESOURCES CONTROL BOARD
ORIGINAL SIGNED BY:
s W-Kass o

Barbara Evoy, Deputy Director
Division of Water Rights

Dated: JAN ) 7 2013

- MMcCarthy.GHernandez 12/06/2012.
U:\PALDRVIMMcCarthy\A029449 (Cole)\CanceIIatlon\canceI order. docx
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. STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
. STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of'.Water' Right Application 29449

Douglas Cole, Heidi Cole, Nofman Cole and Caroline Cole

ORDER CANCELING WATER RIGHT APPLICATION

SOURCE: . Stanshaw Creek tributary to the Klamath River

COUNTY:  Siskiyou

WHEREAS: . . , . ¥

1. Douglas Cole, Heidi Cole, Norman Cole and Caroline Cole (Applicants) filed a water right
application with the State Water Resources Control Board (State Water Board), Division of Water
Rights (Division), on March 27, 1989, requesting the right to divert 2,809.8 acre-feet per year from
Stanshaw Creek.

2. Application 29449 was noticed on January 28, 2000 and re-noticed on March 17, 2000. One
protest was received based on potential impacts to prior rights and five protests were received
based on potential impacts to fisheries resources in Stanshaw Creek, including Coho salmon

(Oncorhynchus kisutch). . doEm e o

3. By letters dated March 30, 2012 and November 2, 2012, the Division requested that the
Applicants submit a plan to supply information necessary to document compliance with Water
Code section 1275, subdivision (b). The Division allowed 60 days and 30 days, respectively, for
the Applicants to respond. The letter contained a warning that failure to submit the information
requested within the time period provided could result in the cancellation of the application under
Water Code section 1276. To date, the Division has not received the required information.

4, The Applicants, after due notice, have failed to submit information requested pursuant to section
i 1275 of the Water Code or to show good cause why additional time should be allowed. (Wat.
Code, § 1276.) :

5. Pursuant to Resolution No. 2012-0029, the State Water Board has delegated authority to the
Deputy Director for Water Rights (Deputy Director) to cancel applications. (Resolution No. 2012-
0029, section 4.5.2.) Resolution No. 2012-0029 authorizes the Deputy Director to redelegate this
authority, and this authority has been so redelegated by memorandum dated July 6, 2012.

000479
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Application 29449
Page 2 of 2

THEREFORE, IT IS ORDERED THAT APPLICATION 29449 IS HEREBY CANCELED.

It is Applicants’ responsibility to remove or modify diversion works and impoundments to ensure that water
subject to this cancellation is not diverted and used. Applicants are hereby put on notice that unauthorized
diversion and use of water is considered a trespass and subject to enforcement action under Water Code
sections 1052 and 1831. Pursuant to Water Code section 1052, any diversion of water from the point of
diversion identified in this application may be subject to Administrative Civil Liability of up to $500 per day
without further notice. The State Water Board also may issue a Cease and Desist Order in response to
an unauthorized diversion or threatened unauthorized diversion pursuant to Water Code section 1831.

.Before initiatind any work in a stream channel, Applicants should consult with the Department of Fish and
Game and the Regional Water Quality Control Board to ensure that removal of project facilities does not
adversely affect a fishery or result in unregulated sediment discharge to.a waterway. Applicants must also
consult with the Department of Water Resources, Division of Safety of Dams, if a jurisdictional size dam
will be removed or breached (dam height 25 feet or more, or reservoir volume 50 acre-feet or more).

These agencies may require a permit or other approval prior to any construction activity.

Applicant shall document any diversions made under claim of right independent of a permit, license,
registration or certification issued by the State Water Board,. such as diversions under riparian or pre-1914
rights. With limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and
Use be filed for these diversions. Water Code section 5107 (c)(1) provides that the State Water Board may
impose a civil liability of $1,000, plus $500 per day for each additional day on which the violation continues
if the person fails to file 'a statement within 30 days after the board has called the violation to the attention of
that person. These penalties are in addition to any penalties that may be imposed if the dlverter does not
hold a valid right or diverts i in excess of what is authorized under that right.

STATE WATER RESOURCES CONTROL BOARD

2. Faoael

‘Barbara Evoy, Deputy Director
Division of Water Rights - ‘

Dated: JAN 8 7 2013
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farlis) Eomunp G. BROwN JR.
N i3 GOVERNOR

>

CALIFORNIA ) . Q MatTHEw Rooriouez
’ . v SECRETARY FOR

Water Boards ENVIRONMENTAL PROTECTION

State Water Resources Control Board

JAN 0 7 2013 In Reply Refer to:

MJM: 29449
CERTIFIED MAIL

Marble Mountain Ranch

c/o Ms. Barbara Brenner
Stoel Rives LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814

Dear Ms. Brenner:
ORDER CANCELING APPLICATION 29449, STANSHAW.CREEK IN SISKIYOU COUNTY

The Division of Water Rights is canceling Application 29449, due to failure to submit information
requested by the Division. An order canceling the application is enclosed.

The order can also be viewed at:

http.//www.waterboards.ca. gov/waterrlghts/water |ssues/programs/enforcement/comphance/rev
ocations/

If you disagree with the enclosed order, you may file a petition for reconsideration with the State
Water Resources Control Board (State Water Board) to set aside the cancellation and reinstate
the application in accordance with California Code of Regulations, title 23, sections 768 and .

. 769. Section 768 requires that the petition be submitted within 30 days of the date of the order,
and be based on oné or more of the causes listed in that section. The petition must contain the
information required by section 769. :

It is your responsibility to remove or modify diversion works or impoundments to ensure that
~water subject to this cancellation is not diverted and used. 'Unauthorized diversion and use of
~water is considered a trespass and subject to enforcement action under Water Code sections

1052 and 1831. Pursuant to Water Code section 1052, any diversion of water from the ‘point of

diversion identified in this application may be subject to Administrative Civil Liability of up to '

$500 per day without further notice. The State Water Board also may isstie a Cease and Desist

Order in response to an unauthonzed diversion or threatened unauthorlzed diversion pursuant

to Water Code section 1831. .

CHaRLes R. HorPIN, cHAIRMAN. | THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 | Mailing AddresA'P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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Marble Mountain Ranch . o -2- ‘
+ ¢/o Ms. Barbara Brenner - '

Before initiating any work in a stream channel, you should consult with the Department of Fish
and Game and the Regional Water Quality Control Board to ensure that removal of project
facilities does not adversely affect a fishery or result in unregulated sediment dischargeto a
waterway. You must also consult the Department of Water Resources, Division of Safety of -
Dams if a jurisdictional size dam will be removed or breached (dam height 25 feet or more, or
reservoir volume 50 acre-feet or more). These agencies may require a permit or other approval
prior to any construction activity.

Some diverters claim rights to divert independent of a permit, license, registration or certification
issued by the State Water Board, such as diversions under riparian or pre-1914 rights. With
limited exceptions, Water Code section 5101 requires that a Statement of Water Diversion and
Use be filed for these diversions. Water Code section 5107 (c)(1) provides that the State Water
Board may impose a civil liability of $1,000, plus $500 per day for each additional day on which
the violation continues if the person fails to file a statement within 30 days after the board has
called the violation to the attention of that person. These penalities are in addition to any
penalties that may be imposed if the diverter does not hold a valid right or diverts in excess of
what is authorized under that right. This letter serves as your notice of the statement
requirement and potential penalty.

If you require further assistance, please contact Matt McCarthy at (916) 341-5310 or
mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should be addressed as -
follows: State Water Resources Control Board, Division of Water Rights, Attn: Matt McCarthy,
P.O. Box 2000, Sacramento, CA, 95812-2000.

Sincerely,
" ORIGINAL SIGNED BY:

Phillip Crader, Manager
Permitting and Licensing Section
Division of Water Rights

Enclosure

cc (certified w/enclosure): . Douglas Cole, et al.
92520 Highway 96
Somes Bar, CA 95568

cc (w/o enclosure).  T. James Fisher, et al.
100 Tomorrow Rd
Somes Bar, CA 95568

" Konrad Fisher
100 Tomorrow Rd
Somes Bar, CA 95568

California Sportfishing Protection Alliance

1608 Francisco Street
Berkeley, CA 94703

.S . 000486
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Marble Mountain Ranch ‘ , -3- - ‘ | .

c/o Ms. Barbara Brenner

ec (w/o enclosure):

Klamath National Forest
Ukonom Ranger District
c/o Mr. Jon Grunbaum
P.O. Drawer 410
Orleans, CA 95556

State Water Resources Control Board

~ Taro Murano

tmurano@waterboards.ca.gov

Regional Water Quality Control Board
Bryan McFadin
bmcfadin@waterboards.ca.qov

Department of Fish and Game .

~ Jane Vorpagel

jvorpage@dfg.ca.gov

National Marine Fisheries Service
Margaret Tauzer
marqaret.tauzer@noaa.qov

MMcCarthy.GHernandez 12/06/2012, 12/14/2012.
U:\PALDRVWMMcCarthy\A029449 (Cole)\Cancellation\cancel_letter.docx
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State Water Resources Control Board

NOV 02 20'2 : X In Reply Refer to:
MJM:A029449
Marble Mountain Ranch '
c/o Ms. Barbara Brenner
Stoel Rives LLP
500 Capitol Mall, Suite 1600
Sacramento, CA 95814

Dear Ms. Brenner:

APPLICATION 29449 OF DOUGLAS COLE, ET AL., STANSHAW CREEK TRIBUTARY TO
KLAMATH RIVER IN SISKIYOU COUNTY

. By letter dated March 30, 2012, State Water Resources Control Board (State Water Board),
Division of Water Rights (Division) staff requested that Douglas Cole (Applicant) provide a plan
within sixty days to supply information necessary to document compliance with Water Code .
section 1275, subdivision (b). This information is necessary in order to continue processing
Application 29449, ‘

By letter dated May 29, 2012, you requested additional time to gather information about the
Applicant's claim of pre-1914 right. Division staff granted your request. In your letter, however,
you indicated that it had become apparent that the Applicant holds a valld pre-1914 water right that
would negate the need for Application 29449,

By letter dated October 1, 2012, you provuded mformatlon regarding the Applicant's claim of
pre-1914 right. In the Ietter you state that the State Water Board has no authority to adjudicate a
pre-1914 right and thus has no juqsdlgﬂon over the Applicant's pre-1914 claim of right.

Pre-1914 Claim and Statement Requirements

The Applicant filed Statement of Water Diversion and Use (Statement) No. 15022 with the Division
on December 1, 1998. According to Division files, no Supplemental Statements have been filed
pursuant to Water Code section 5104, subdivision (a). Consequently, Statement No. 15022 is
inactive in the Division's records. In your October 1, 2012 letter, you indicate that the Applicant
has made continuous use of water pursuant to their pre-1914 claim of right. .

With limited exceptions, Water Code sectlon 5101 requires that a Statement be filed for a diversion
not covered by a permit or license. After an Initial Statement is filed, Water Code section 5104
requires Supplemental Statements to be filed at three-year intervals. Water Code section 5107,
subdivision (c)(1) provides that the State Water Board may impose a civil liability of $1,000, plus
$500 per day for each additional day on which the violation continues if the person fails to file a

CHartes R. HopPIN, cHAIRMAN | THOMAS HOWARD; EXECUTIVE DIRECTOR

1001 ) Street, Sacramanto, CA 95814 | Malling Address: P.Q. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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Marble Mountain Ranch -2- ‘
¢/o Ms. Barbara Brenner : NOV 02. 2012

Statement within 30 days after the State Water Board has called the violation to the attention of
that person. These penalties are in addition to any penalties that may be imposed if the diverter
does not hold a valid right or diverts in excess of what is authorized under that right. This letter
serves as your notice of the Statement requirement and potential penalty. You should immediately
file a new Statement, or contact Mr. Bob Rinker to see if Statement No. 15022 can be reactivated
so you can file online Supplemental Statements. Mr. Rinker can bé reached at (916)-322-3143 or
by email at rrinker@waterboards.ca.gov.

.

Request for Information

in the Division's March 30, 2012 letter, the Division threatened cancellation of Application 29449,
pursuant to Water Code section 1276, if the requested information was not received within the time
period specified. To date, the Division has not received the requested information. If the Division _
does not receive the requested information within 30 days of the date of this letter, Application 29449
will be cancelled. ' '

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondence or inquiries should
be addressed as follows: State Water Resources Control Board; Division of Water Rights;

Attn: Matt McCarthy; P.O. Box 2000; Sacramento, CA 95812-2000.

Sincerely,

00/ /

Phillip Crader, Manager
Permitting and Licensing Section

Division of Water Rights
cc;  Marble Mountain Ranch
' c¢/o Douglas Cole
92529 Highway 96

Somes Bar, CA 95568

ec: State Water Resources Control Board
. Matthew McCarthy

mmccarthy@waterboards.ca.gov

John O’'Hagan
johagan@waterboards.ca.qov

Taro Murano

tmurano@waterboards.ca.gov

Bob Rinker .
rinker@waterboards.ca.qgov

ec:  Continues on next page.

. | | . . 000489 -
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Marble Mountain Ranch ‘ : -3- . ‘
c/o Ms. Barbara Brenner '
| NOV 0.2 201

ec: Departmeﬁnt of Fish and Game
Jane Vorpagel

jvorpage@dfq.ca.qov

National Marine Fisheries Service
Margaret Tauzer :

margaret tauzer@noaa.qov
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ATTORNEYS AT LAW
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S T O E L . 5060 Capitol Mall, Suite 1600

E S . Sacramento, California 95814
maln 916.447.0700

BARBARA A. BRENNER
Direct (916) 319-4676

October 1, 2012 ‘ . ‘ babrenner@stoel.com

VIA E-MAIL AND FIRST-CLASS MAIL

Matt McCarthy

State Water Resources Control Board -
Division of Water Rights

1001 I Street, 14th Floor

Sacramento, CA 95814

Re: MMcCarthy: A029449/ Diversion Rights in Stanshaw Creek in Siskiyou County:
63:MC:262.0(47-40-01); A029449

Mr. McCarthy:'

Marble Mountain Ranch (the “Ranch™), located in Skiskiyou County, is owned and operated by
Douglas and Heidi Cole (the “Coles”).” The Coles have diverted water from Stanshaw Creek
since purchasing the property in 1994 and continue use the water to support the Ranch.
Previously, the Coles have informed staff for the State Water Resources Control Board
(“Board”) that the right to divert the water is based on their pre-1914 appropriative rights.
Accordingly, the Coles are already entitled to divert water from Stanshaw Creek for irrigation
and domestlc use and hydroelectric production.

Board staff contends that the Coles do not have a valid pre-1914 clalm to the water rights
because there is insufficient evidence that the diversion of water has been continuously
maintained as to the amount diverted since December 19, 1914. (Letter from Board, September
15, 1998.) However, there is no basis for this assertion and the Coles have enclosed evidence of
continuous diversion and use of water from Stanshaw Creek since the 1860’s.

Moreover, under California Water Code section 1202, the Board has no jurisdiction over Marble

- Mountain’s pre-1914 water rights. Numerous Board water right decisions and orders confirm

that the Board has no authority to adjudicate a pre-1914 water right. (See Board Decisions,
D934; D1282; D1290; D1324; D1379.) The Board has conceded to this fact in a letter to the
Coles dated August 22, 2002 in which Edward C. Anton, Chief of the Division of Water nghts

states

72409835.1 0042949-00001
Alaska Callfornia Idaho

Minncsota Oregon Ulah Washingtan

000491



] @ wes

SN

Matt McCarthy
October 1, 2012
Page 2

“Regardless of past letters sent by the Division containing
estimates of what could be diverted pursuant to a pre-1914
appropriative right claim, the Division has no adjudicatory -
authority to quantify such a claim. Only the courts can make this
determination. ... All available evidence suggests that the
diversion and use has been maintained in a diligent and
continuous fashion ever since. Consequently, we believe that a
court would find that the Coles have a valid claim of a pre-1914
appropriative right to divert water for the full irrigation and
domestic uses currently maintained, mcludmg reasonable
conveyance losses.”

Accordingly, the Board’s arguments regarding the validity of the Coles pre-1914 appropriative
rights are moot and Board staff has no authority to make this determination. Once the claimant
of a pre-1914 water rights presents prima facie evidence of the existence of a pre-1914 right, the
‘burden shifts to the petitioner, or in this instance Board staff, to show that the pre-1914 right was
lost. Board staff has not met this burden and in fact, the ev1dence establishes a pre-1914 water
right, none of which has been lost or diminished.

Board staff argues that the Coles are limited to 0.49 cubic feet per second (cfs) and relies solely
on information obtained in a 1965 bulletin by the Department of Water Resources entitled “Land
and Water Use in the Klamath River Hydrographic Unit” (Bulletin No. 94-6). Bulletin 94-6
identifies the total amount diverted for irrigation, domestic, stockwatering, and power production
of 362 acre-feet, annually. Board staff further states that the information was confirmed by Mr.
Marvin Goss, Forest Service Hydrologist, who lived on the property under prior ownership. Mr.
Goss inappropriately claimed the flow capacity of the ditch to be 1.25 cfs, limited by a low point
in the channel and that water had been used at a rate of 0.49 cfs for many years.

There is no sound evidence which demonstrates the Department of Water Resources’ basis for
the total amount of diverted water. In addition, the information documented by Mr. Goss is
insufficient. His reading was based on a one-time analysis during a relatively dry season, using a
leaf to measure the water-flow. It is also well-known in the community that Mr. Gosshada
contentious relationship with Lue and Agnes Hayes, the owners of the property at the time of Mr.
Goss’ reading. That fact, in conjunction with historic canal dimensions and the vast use of water
at that time, dispute Mr. Goss’ reading. The enclosed details the history of use which evidence
prior use of at least 3.6 cfs from Stanshaw Creek (see Attachment A, “Summary of Continuous
Water Use at Marble Mountain Ranch”). Furthermore, the Board has previously determined that
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Matt McCarthy
October 1, 2012

0

evidence mtroduced in support of a pre-1914 water right must be cons1dered in the light most
favorable to the clalmant (Board Order No. WR 95-10.)

&

It is also estabhshed in common law that the quant1ty of water to whlch an appropnator is
entitled is determined by quantifying the maximum amount of water reasonably and beneficially
used by the appropriator within the five previous calendar years. (Smith v. Hawkins (1898) 120
Cal. 86, 87.) The Coles have presented evidence that their use of water from Stanshaw Creek
amounts to 3.6 cfs over the past five years, consistent with the amount of water diverted and put
to use under previous Ranch ownership. |

On these bases, the Coles have the right to divert water from Stanshaw Creek for all their
irrigation and domestic consumption as well as hydroelectric power production at a minimum of

3.6 cfs. If you have any questions please contact me at 916-447-0700.

arbara A. Brenner
Counsel for Marble Mountain Ranch

BB:jhc
Enclosure

cc:  Phillip Crader
Doug and Heidi Cole

72409835.1 0042949-00001
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Attachment A 7
Summary of Continuous Water Use
At Marble Mountain Ranch

"In 1867, the United States of America granted a parcel located in Dillon’s Township,
Klamath County, California to Samuel Stanshaw who hired Chinese laborers to dig canals on the
parcel of land that measured approximately 3.5 feet deep, 2 feet across the bottom, and 10 feet
across the top, creating a cross section of 21 feet. (See Sean Bagheban, P.E.) In 1867, Samuel
Stanshaw filed a claim for water rights amounting to 600 inches to be used for a gold mining
operation and irrigation purposes on several areas of the Stanshaw property, including what is -
now known as the Marble Mountain Ranch. (Water Notice recorded March 25, 1867 in Book
of Mining Claims 232 at Page 397.) Samuel Stanshaw hired 600 miners to mine for gold and
created a community for the miners to work and live on the ranch with their families. In 1870,
the mining rights were leased to Bow & Company, certain “Chinamen” to take gold ore from the
Stanshaw Mining Company who also mined for gold. A requirement under the mining lease was
that Bow & Company purchase their eggs from the ranch operating at the Stanshaw Mining -
Company. Commencing in 1867 water was diverted from Stanshaw Creek to Marble Mountain
for reasonable and beneficial use.

In 1911, Samuel Stanshaw patented his mining claim which granted water rights for
mining, agricultural, manufacturing, or other purposes, and rights to. ditches and reservoirs used
in connection with those water rights. This patent granted him the pre-1914 appropriative water
rights that continued to be diverted and put to use at Marble Mountain. Commencing in 1911
approximately 15 cubic feet per second (cfs) of water from Stanshaw Creek was diverted to
Marble Mountam

During this time, the State commenced construction of State Highway 96 and the
construction crew lived on the site while the mining, ranching and domestic operations were
ongoing. Each of these operations relied on Samuel Stanshaw’s appropriative water rights until
1922 when the Stanshaw mine/homestead ranch was sold to Guy McMurtry, a state road
engineer. Mr. McMurtry was assigned by the State to complete construction of the last
unfinished section of Highway 96, between Orleans and Happy Camp. The water distribution
system on Marble Mountain Ranch was utilized to support the construction work and soon, Mr.
McMurtry built additional housing for these crew members and their families. The Stanshaw
Creek pre-1914 water diversion was continuously relied upon and was the sole source of water
for all water demands at the ranch.- . :

The population burst prompted the State to build a school on site to service the children

of all the people living on the ranch. The first school was a log building with one classroom, v

situated over Stanshaw Creek. In 1935 the County Superintendent of Schools in Siskiyou
County determined that the one room classroom was insufficient to support the 52 children and
made arrangements to construct a supporting school house adjacent to Marble Mountain Ranch.
The new school house included bathrooms, a kitchen, dining room, and housing for the two
teachers on site.

72131459.2 0042949- 00001 : 1
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Meanwhlle Mr. McMurtry operated a dairy farm and provided milk and milk delivery
services to the community on the ranch. There is some testimony by past residents and locals of
a DC powered light system being used to illuminate/heat the main ranch house and the hen house
on the ranch then owned by McMurtry. Further evidence of a DC hydroelectric power system is
the remnant abandoned penstock system leading to the current powerhouse location and the knob
and post electrical remnants removed from the original ranch house during renovations by the
Coles in 2006. A single ditch line carrying approximately 4 cfs provide adequate sufficient
water for all domestic and agricultural water uses. Although the orlgmal mining operation had
ceased, the property still demandeéd water for the agricultural operations and domestic
consumption by the residents and school. At.this time the water was also used to generate power
and the hydropower was and remains as the sole source of power generatlon ‘ o

The McMurtry’s utilized the ditch for domestic consumption, as well as’ agncultural
purposes to raise hay, fetch, vegetable garden, and the dairy farm until 1958 when it was sold to
Lue and Agnes Hayes. The Hayes operated a cattle ranch with one hundred cattle from 1958 to
1994. The ranch sustained 16 homes and outbuildings and housed State road workers, United *

States Forest Service employees and transient recreatlonal fisherman. The ditch lines and *
foundational domestic/agricultural water lines that are in place today were the same lines that

existed when the Hayes’ purchased the property. The lines carried approximately 4 ¢fs and
supported all the people living on the ranch at that ttme the cattle ranch operatlon and contmued ‘

agricultural productlon

The Hayes’ contmued to use the water for domestic consumption to support the many
residents on the property. In addition, they 1mgated hay and alfalfa pastures by turning out water

from the ditch in various places and flooding the pastures. Some of the diverted water was

returned to Stanshaw Creek. The dimensions of the ditch remained the same from the time the
Hayes’ purchased the property to the time the Ranch was sold to the Cole’s. The Hayes also
operated a pelton wheel generator for electricity, still in use today. The wheel generator was a 4
inch line, then 1ncreased to a 14 inch hne utilized to create electrlclty for thé’ “occupants on the
Ranch R ' :
. e . ) Fo

After diverted water was funneled into the domestic water line and hydropower penstock -
remaining ﬂows and power plant effluent continued through the lower elevation canals and were
diverted at appropnate spots to flood irrigate alfalfa hay pastures, vegetable gardens, fruit trees,
and lawns. Per Lue Hayes, there were times in his ownership that virtually every available bit of
Stanshaw. Creek water was diverted into the canals and used in power generation and irrigation
of crops at the ranch. During the. Hayes family occupation, the power plant was upgraded to'a
facility that produced about 40 KW of AC power that was needed for an increasing ranch
re51dency populatton ,

Dunng these years the Hayes’ family maintained the ditch to ensure that any gravel and
silt that settled in the ditch was excavated and the flume was kept in good condition particularly
because the wood would deteriorate and branches would clog the flume. The Hayes family
removed redwood plank ditch linings that had rotted in various places in thé canal system and
maintained and replaced a wooden flume section at various times during their occupation of the

© 72131459.2 0042949- 00001 - 2
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ranch. The agricultural uses of the ranch continued through the Hayes family era with flood
irrigation as the primary agricultural water distribution system. :

The Hayes’ measurement of the ditch at that time ranged from 2 -1/2 feet to 5 feet wide
and from 2-1/2 feet to 1-1/2 feet deep, depending on the water flow. The abandoned. ditch,
which has now been inactive for approximately 140 years, is the same size as the original ditch
in use today. The ranch was then sold to the Young family in 1972 when the Young’s licensed
the ranch as a state licensed mobile home/RV park with a permitted capacity of 57 mobile home
hook-ups. The continuing rental of the 10 previously constructed cabins and three homes also
added to the ranch population. ‘Much of the water use was directed at domestic consumption and
power generation to support ranch residents. However, the ranch still sustained alfalfa pastures,
fruit and nut orchards, and large vegetable gardens.

The Young’s Ranch Resort had a resident population between 100 — 200 persons

* consuming ranch water and hydroelectric power. Past Young’s ranch visitors returning to
Marble Mountain ranch recant stories of Young s ranch management needing to patrol the ranch
routinely to .chastise those ranch residents using more than their allotted share of power and
water during low Stanshaw Creek stream flow periods during the summer months. Again,

during this period, the original Stanshaw Creek canal system carried water at full capacity durmg
periods of available flow, and carried nearly all of Stanshaw Creek flows during periods of
diminished low Summer flows. *

When the Cole fam1ly putchased the ranch in 1994, the infrastructire load requirements
for power production and consumption were beyond the capacity of the ranch in the Cole’s
estimation, A change in business model was implemented at this time to reduce the ranch
residency to a smaller population by targeting short term residents on a full service recreational
visit. The target guest population now at Marble Mountain Ranch is 30 — 35 visitors on a full
service short term guest ranch visit. Guided rafting, fly fishing, trail rides and other recreational
activities along with food/meal service provide higher income returns per resident with fewer
residents on location to deplete power and water resources. Additional water distribution
improvements have been implemented by switching the agricultural uses from flood irrigation to
sprinkler irrigated pastures, drip irrigated gardens and by installing culverts in the canal systems
to reduce seepage of captured water. Additionally, the hydroelectric power plant was upgraded
in 1997 to allow for more efficient power production with available Stanshaw Creek stream
flows. Ongoing efforts to improve efficiency of Stanshaw Creek water and reduce demand
include grant applications for canal system piping/culverting, and power plant upgrades

Marble Mountain Ranch, since the Cole’s ownershxp, has beneﬁc1ally used
approximately 4 cfs maintained by the Marble Mountain Ranch predecessors and current
occupants. There has been no 5 year continuous lapse of water transport, or truncated use
(despite seasonal variations in flow), that might suggest a diminished capacity. In fact, the
historical growth and development of the ranch operations over 150 years speaks to the ‘
undeniable maintenance of the canal systems and beneﬁc1al use of all water diverted from
Stanshaw Creek.
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Matthew McCarthy Re MMcCarthy A029449 Apphcatlon 29449 of Douglas Cole, et aI

From: Matthew McCarthy :

To: Brenner, Barbara A. ' | AOZ?‘M' ?
Date: 6/1/2012 10:00 AM '
Subject: Re: MMcCarthy: A029449; Application 29449 of Douglas Cole, et al.

CC: - Cole, Douglas; Crader, Phillip; O'Hagan, John; Vorpagel, Jane; marga...

Attachments: Letter to SWRCB re extension of Cole App_2.pdf -

Ms. Brenner,

Thank you for your letter. You may consnder this ema|| to be approval of the requested four month
extension.

* If no response is received by October 1, 2012 the Division may pursue cancellation of Appllcatlon
29449 for the reasons specified in the Ietter from Phil Crader dated March 30, 2012.

Please let me know if you have any questiohs.

Sincerely,

Matt McCarthy

Division of Water Rights
916-341-5310

>>> "Brenner, Barbara A." <babrenner@stoe| com> 5/30/2012 5:02 PM >>>
Mr. McCarthy,
Please see my attached letter.

Barbara A. Brenner| Attorney ‘

STOEL RIVES LLp | 500 Capitol Mall, Suite 1600 | Sacramento, CA 95814
Direct: (916) 319-4676 | Office: (916) 447-0700 | Fax: (916) 447-4781
babrenner@stoel.com | www.stoel.com

New! California Environmental Law Blog

This email may contain material-that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful.

: ' | 000497
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BARBARA A. BRENNER
Direct (916) 319-4676
babrenner@stocl.com

May 29, 2012

VIA EMAIL AND REGULAR MAIL

State Water Resources Control Board
Division of Water Rights

Attn: Matt McCarthy

P.O. Box 2000

Sacramento, CA 95812-2000

Re: MMcCarthy: A029449; Application 29449 of Douglas Cole, et al.; Stanshaw Creek
Tributary to Klamath River in Siskiyou County

Dear Mr. McCarthy:

Please consider this formal request for an extension of four (4) months for further pursuit of Mr.
Doug Cole’s Statement of Water Diversion and Use Application A029449.

[ have been retained by Mr. Cole to assist in securing his right to divert water from Stanshaw
Creek. In my efforts to assist Mr. Cole, it has become apparent that he holds a valid pre-1914
water right on which he can likely rely instead of pursuing this Application which was filed by
his predecessor in interest.

Mr. Cole has been diligently working .with the California Department of Fish and Game and
National Marine Fisheries Service staff to develop means to return the water he diverts for
hydropower back to Stanshaw Creek, thereby avoiding fishery impacts. A grant application has
also been submitted to provide funding that will assist in determining the feasibility of Mr.
Cole’s proposal to return water back to Stanshaw Creek. Mr. Cole is committed to addressing
the concerns raised by the fishery agencies and resolving such concerns in a mutually beneficial
arrangement.

In an effort to establish Mr. Cole’s pre-1914 appropriative rights, he has contacted previous
owners of the property to prove continuous water diversion and use on the property over the past

71649624.1 0042949-00001 ) ’X I@ D
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State Water Resources Control Board
May 29, 2012
Page 2

100 years. He has collected historical aerial photographs of the ranch evidencing continued use
and obtained records from the U.S. Forest Service relevant to his water diversion. However,
access to landowners who have passed away and documents which are difficult to locate have
complicated Mr. Cole’s efforts. Therefore, we request that you grant a four (4) month extension
to either pursue his Application or withdraw the Application and rely on his pre-1914 water

right.

Please feel free to contact me with any questions.

BB:jhc
cc: Douglas Cole
Phillip Crader

71649624.1 0042949-00001
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BARBARA A. BRENNER
Direct (916) 319-4676
babrenner@stocl.com

May 29, 2012

VIA EMAIL AND REGULAR MAIL

State Water Resources Control Board
Division ot Water Rights

Attn: Matt McCarthy

P.O. Box 2000

Sacramento, CA 95812-2000

Re: MMcCarthy: A029449; Application 29449 of Douglas Cole, et al.; Stanshaw Creek
Tributary to Klamath River in Siskiyou County

Dear Mr. McCarthy:<.- . L S

Please consider this formal request for an extension of four (4) months for further pursuit of Mr.
Doug Cole’s Statement of Water Diversion and Use Application A029449.

I have been retained by Mr. Cole to assist in securing his right to divert water from Stanshaw
Creek. In my efforts to assist Mr. Cole, it has become apparent that he holds a valid pre-1914
water right on which he can likely rely instead of pursuing this Application which was filed by
his predecessor in interest. '

Mr. Cole has been diligently working with the California Department of Fish and Game and
National Marine Fisheries Service staff to develop means to return the water he diverts for
hydropower back to Stanshaw Creek, thereby avoiding fishery impacts. A grant application has
also been submitted to provide funding that will assist in determining the feasibility of Mr.
Cole’s proposal to return water back to Stanshaw Creek. Mr. Cole is committed to addressing
the concerns raised by the fishery agencies and resolving such concerns in a mutually beneficial
arrangement.

In an effort to establish Mr. Cole’s pre-1914 appropriative rights, he has contacted previous
owners of the property to prove continuous water diversion and use on the property over the past

71649624.1 0042949-00001
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State. Water Resources Control Board
May 29, 2012
Page 2

100 years. He has collected historical aerial photographs of the ranch evidencing continued use
and obtained records from the U.S. Forest Service relevant to his water diversion. However,
access to landowners who have passed away and documents which are difficult to locate have
complicated Mr. Cole’s efforts. Therefore, we request that you grant a four (4) month extension
to either pursue his Application or withdraw the Application and rely on his pre-1914 water

right.

Please feel free to contact me with any questions.

cc: Douglas Cole
Phillip Crader

71649624.1 0042949-00001
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State Water Resources Control Board
Division of Water Rights
& Attn: Matt McCarthy
P.0. Box 2000
. Sacramento, CA 95812-2000
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State Water Resources 'Control Board

VAR 30 202 _— e - InReply Refer |
‘ o . N To: MMcCarthy: A029449

Mr. Douglas Cole
Marble Mountain Ranch
92520 Highway 96
Somes Bar, CA 95568

Dear Mr. Cole:

APPLICATION 29449 OF DOUGLAS COLE, ET AL, STANSHAW CREEK TRIBUTARY TO
KLAMATH RIVER IN SISKIYOU COUNTY

Division of Water Rights (DIVISIon) staff has rewewed Appllcatlon 29449 to determlne the next
step in application processmg

Stanshaw Creek is a tributary to the Klamath River and serves as thermal refuge for coho
salmon (Oncorhynchus kisutch), which is currently listed as threatened on both state and
. federal endangered species lists. According to staff from the National Marine Fisheries Service °
(NMFS) and the Department of Fish and Game (DFG), Stanshaw Creek is an‘important refuge
for juvenile coho salmon and steelhead trout (O. mykiss) which may need to escape the warmer
temperatures and low dissolved oxygen levels occasionally found in the Klamath River during
~ the warm summer and early fall months. Both fish have been documented in Stanshaw Creek.

NMFS and DFG have both requested that any permit issued pursuant to your application
include a minimum bypass: flow to protect salmonids in Stanshaw Creek. You have agreed to -
alter your diversion system to return flows back to Stanshaw Creek, but only if grant funds are
available to cover the costs of such construction. To date, you have not agreed to maintain a
bypass flow in Stanshaw Creek nor have you secured grant funds.

Since you have indicated that you wiII not fund the measures identified as necessary to protect
public trust resources, it appears that the Division lacks the information needed to support a
finding that the requirements of Water Code section 1275, subdivision (b) have been met.
Water Code section 1275, subdivision (b) states that the State Water Board may request the
following information:

Information needed to comply, or demonstrate compliance with, any applicable requirements of
the Fish and Game Code or the federal Endangered Spec:es Act of 1973 (16 U.S.C. Sec. 1531 ,
et seq.)

CHaRLES R. HoOPPIN, CHAIRMAN | THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 I' ‘Mal%Addressfy.O. Bowo,—s'acramenlo. CA 95812-0100 | www.waterboards.ca.gov

SURNAME | \M%’% ' %[ .
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-Mr. Douglas Cole MAR 3 0 2082

Pursuant to Water Code section 1276, the Division may cancel Application 29449 unless, within
the next 60 days, the Applicant provides a plan to supply the information necessary to document
_compllance with Water Code section 1275, subdivision (b).

Matt McCarthy is the staff person presently assigned to this matter, and he may be contacted at
(916) 341-5310 or mmccarthy@waterboards.ca.gov. Written correspondences or inquiries
should be addressed as follows: State Water Resources Control Board, Division of Water
Rights, Attn: Matt McCarthy, PO Box 2000, Sacramento, CA, 95812-2000.

Sincerely,

CRIGIN

Phillip %rader’%&%&e\(
Permitting and Licensing Section .
Division of Water Rights

ec: ‘State Water Resources Control Board
John O’'Hagan

johagan@waterboards.ca.gov

Department of Fish and Game
Jane Vorpagel

jvorpage@dfg.ca.qov

National Marine Fisheries Service
Margaret Tauzer
margaret.tauzer@noaa.gov

MMcCarthy, DClark, 03/26/12
U:\PALDRV\PERDRV\MMcCarthy\A029449 (Cole)\29449cancelwarn.docx
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From: Jane Vorpagel <JVorpage@dfg.ca.gov>

To: cmrowka@waterboards.ca.gov 7
cc:. MMcCarthy@waterboards.ca.gov; JLing@waterboards.ca.gov;, WSinnen@dfg.ca.g...
Date: 1/20/2012 11:31 AM
. Subject: Revocation Cole permit A29449 and SD 30945R
HI Cathy,

Just checking on if you have heard from Doug Cole. | was reviewing my notes from last year and on May
13,2011 you called me and said he was not cooperating but you would give him one more chance to
comply with DFG codes and ESA. You said if he could not show comphance you would revoke his permit
as we cannot dismiss our protest.

You may recall he does have a small pre 1814 right but not for the power generation aspect, nor the small
domestic storage.

He is also taking much more than his pre 14 right. (about 4.5 CFS from Stanshaw Creek a stream with
coho refugia at the mouth). He diverts it down a leaking ditch, through his power house, to a storage pond
(which was how we noticed his project back in 1997) which then discharges to Irvine Creek.

He applied for a small domestic in 1998 A30945R but as stated in our letter to the Board on 10-15-2008,
DFG has never issued a clearance letter with terms and conditions to protectthe benef cial uses in”
Stanshaw Creek.

Stanshaw Creek is tributary to the Klamath River and a known refugia for coho salmon.

_ He applied for 3 CFS for his hydro power water A29449. This was protested by several people and
. agencies. His application says 1989, but the date on the notice is Jan 28, 2000. DFG's protest was
accepted by the Board on April 4, 2000.

You may also recall this diversion was the subject of a complaint field investigation on July 26, 2000 and
again on October 17, 2001. | do not believe the complaints were ever resolved.

Any help on this would be greatly appreciated. | have been working on this diversion for over 12 years
now. | am hoping this will be taken care of before we all retire. (2020)

Thanks Cathy, .

Hope to hear from you soon.

Jane Vorpagel

Staff Environmental Scientist
Department of Fish and Game
(530) 225-2124

(530) 604-4065 Cell

(530) 225-2381 Fax

000505



92520 Hwy96Somes Bar, California 95568
530-469-3322/800-KLAMATH
uestanch@marblemountainranch.com/www.marblemountainranch.com

Ms. Katherine Mrowka, Chief
Inland Stream Unit

Division of Water Rights

P.O. Box 2000

Sacramento, CA 95812-2000

Dear Ms. Katherine Mrowka, Chief 5/24/20100

Please be advised that we have submitted our statement of diversion, and our

request for renewal of small domestic use. They are arriving at your offices under

separate cover. We intend to continue the diversion under Application 29449 while
seeking routes to mitigate concerns of other parties, including Cahforma Fish and
Game in particular.

A first order of business is to notify your office that there seems to be an errant
address for Marble Mountain Ranch in your files. In a phone conversation with
your office about a missing form and fee, It became apparent that there is an
address showing a Sacramento location. Please be advised that all billings and
notifications should be sent to the Somes Bar Address listed above. We have also
received your communication regarding our renewal of domestic use reglstratlon in
March of this year, for an expiration that happened in Sept of 2009. I will give my
best efforts at timely responses as communications arrive from your office.

We have over the past registration period attempted to mitigate concerns from the
State of California Department of Fish and Game. Our first effort was a grant
proposal to re-route hydroplant water to the anadramous stretch of Stanshaw creek.
This was a project that would have cost $46,000 and would have nearly fully re-
watered the anadramous Stanshaw creek section. It was fully supported by the
Kurok tribe and written with help from the Mid Klamath Watershed council.
Unfortunately, this project was not deemed important enough to fund, the denial
speaks to a lack of willingness by protestors to find mutually satisfactory solutions.
Our diversion continues for the moment status-quo.

In the interim, I have worked with Toz Soto, of the Karuk tribe natural resources
department to monitor the mouth of Stanshaw creek. During this past Summer,
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Marble Mountain Ranch voluntarily diverted water back to Stanshaw to maintain
juvenile salmonids in the sensitive areas. This diversion lasted approximately two
months during this low water year, and cost us significant capital as we replaced lost
hydropower with fossil fuel generated power. While this coming year does not
appear to be threatened with low flows in Stanshaw Creek, I will continue to work
with Mr. Soto as an effort to show good faith toward the public trust.

In the meantime, we maintain our position as holder of a pre-1914 appropriative
diversion, with a capacity of up to 3 cfs as flows in Stanshaw Creek allow. On this
point, the California Department of Fish and Game has posted as one of their
conditions for protest dismissal that a continuous bypass of 2.5 cfs be maintained.
These bypass flows are completely unrealistic on several levels.

1. Stanshaw Creek Flows often dip below 2.5 cfs naturally, without any Marble
Mountain Ranch or other riparian diversion accounted for. Margaret Tauzer
of NMFS has estimated low October flows periodically to dip as low as 1.02
cfs. In spite of our best desires, we cannot create the missing 1.5 cfs from
natural flows that are absent beyond our control.

2. Flows for the anadramous stretch of Stanshaw Creek are impacted by several
additional riparian diverters that fall subservient to our primary historical
appropriative diversion. These include the Mountain Home Ranch, the
Konrad Fisher property, as well as the USFS in their stock diversions at the
Stanshaw meadows. If there is a truncation of water that is prescribed in
order to maintain a minimum flow, it would be argued by us that a first
source location to truncate would be the diverters that were established as late
as 50 years after the Stanshaw claim to water in 1867.

3. In my experience this past Summer with voluntary turn-back of Stanshaw
water, it was apparent that there was far less than 2.5 cfs required to maintain
health of salmonids in the mouth of Stanshaw. I'estimate the 2009 total flow
incoming at our point of diversion was at or less than 2 cfs in the low water
months, and yet we were able to coordinate with tribal department of natural
resources to keep the Stanshaw refugia healthy as well as maintain domestic
and agricultural needs at Marble Mountain Ranch.

In order to maintain some level of transparency in our intentions and hopes, I am
sharing the following current thoughts. First, I do not see Marble Mountain Ranch
demands for Stanshaw water and anadramous Stanshaw refugia health as mutually
exclusive.  Theoretical solutions for sustenance of natural resources and our family
enterprise include improving efficiency of water transport, improving power
generating capacity by relocating the power plant, and return of hydroplant effluent
to the mouth of Stanshaw.

Since our first attempt to mitigate conflicts by returning effluent was denied
funding, I am hoping to start some momentum based on a solution of relocating our
power plant to a location lower in elevation. We can gain power production
capacity and reduce need for Stanshaw water by catching Stanshaw water farther
upstream, or by generating power farther down hill to create more head and
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horsepower. This solution could preserve Marble Mountain Ranch viability while
reducing the quantity needs for Stanshaw water diversion. The denial of funding
for a comparatively small amount of grant moneyt capital (346,000) that would have
completely mitigated concerns of all protestants is difficult for me to understand,
but I intend to proceed with efforts to find other solutions.

Sincerely,

Douglas Cole

Marble Mountain Ranch
92520 Hwy 96

Somes Bar, CA 95568
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TRANSIT SURVEY DATA FORM | ' '
- Cole's Reservoir .
100 = Datum = Gun Elevation
Shot 1.D. Top Bottom Verticle Angle | Horizontal  Angle depth below
Shot # Stadia Stadia deg. min. deg. min. rod
1 Wibew ling ~west silel 455 4-3l\ — (27 2o éoa 25 ‘ .
2 S | S0z | 2.¢3 | —10° | - # J0 3o
3 266 | 2.0 | = | 55 | 82 %o
4 Nov th ead, o L J. 90 2.0 —$° 2z T3 /o .
5 ' 405 3 3 /o’ £S~ ro
6 et sile 4.04 3’ —3° /s | o3 35’
7 L 3.8 3’ ~3° 30’ 45 257
8 490 | g’ -3° _Io! 22 35
9 491 | 47 | -7 S0’ g 10
10 40| 3’ = 3° o’ \ ) ‘
r U 4| 3/ | =3 | 5 | -8 do
12. wlet @ 58 cor 254 loe | —2 ss” | -8 55
13 sooth  gile 335 | 20 | =2 | 45 | -25 | 55 |
14 ' " 4.4 3.0 -3 ¢ 4z 0
15 S05 4/ -2 40 —47 95~ Q)
| 5
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TRANSIT SURVEY DATA FORM

O"::': doe =e/7/s‘}/

WR-5

Cole's Reservoir q0° = due north
‘ - ~45° = SE — ( sovth o W&sw)
100 = Datum = Gun Elevation

’ Shot I.D. ' Top Bottom Verticle Angle Horizontal Angle depth below |
Shot # 7 Stadia Stadia deg. min. deg. min. rod

31 Sw cornev” ~w- L. | 543 Seo! -2 3o | —573 Z_;'
32 wesk side —w-t. | 4.c 40 | =5 | & —s57 | 05
33 Loes 5;41'/« w-L. Sag’ J D —g oS i O
34 west ToP 224 | 35 | =17 1 So -5 | s

35 o ToP 3.59 | 37 ~2 3 |+81 | 25
36 NE £l ces | & -0 4o +.04 y.4
37 ers N G.ol s’ -0 4o /ST (s 32
38 ‘" " 2.2 | / —| 4o "= =Y
39 S pillszy 4.9 | 3" ~i /s ~17 5%

40 5 outle 7oP | 3.45 | 2/ - 0§ -28 | %o

41 Sw 7or 4.4 4 - /5 —57 (5~
42 Toe. 48" | .| — 3l Yo 10 3o
43 |
44
45
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TRANSIT SURVEY DATA FORM
Cole's Reservoir

WR-5 .
100 = Datum 100 = Gun Elevation o
Shot 1D. Top Bottom Verticle Angle |Horizontal  Angle - | depth below Vert. Angle | Horiz. Angle | Line of Sight | Horizontal ” K
Shot # Stadia Stadia deg. min. deg. min. rod (radians) (radians) | Distance | Distance "X" Y "Z"
TRANSIT SURVEY DATA FORM
Cole's Reservoir .
100 = Datum 100 ='Gun Elevation
Shot I.D. Top Bottom Verticle Angle [Horizontal ~ Angle | depthbelow | Vert Angle | Horiz. Angle | Line of Sight | Horizontal :
Shot # Stadia Stadia deg. min. deg. min. rod (radians) (radians) | Distance | Distance "X" "y "Z"
1 7 water line west side 4.55 4.3 -12 20 60 ‘ 25 -0.20 . 1.05 24 24 12 20 90.8
2 3.02 2.63 410 0 70 30 -0.17 1.23 39 38 13 36 90.5
3 2.68 2.10 -6 55 82 40 -0.09 1.44 58 58 7 57 92.6
4 i 3.90 2.06 -5 0 73 10 . -0.09 1.28 184 183 53 175 81.0 ‘ ‘
5 4.056 3.00 -3 x‘ 10 65 10 -0.05 114 105 105 44 95 913 - |
6 4.04 3.00 -3 ;15 59 35 -0.05 1.04 104 104 53 90 91.5
7 3.98 3.00 -3 : 30 45 25 -0.04 0.79 98 98 69 70 92.2
8 4.90 4.00 -3. 10 22 35 -0.05 0.39 90 90 83 35 91.1
9 4.99 4.00 2 . 50 5 20 -0.02 0.09 99 99 99 9 93.5
10 i 4.10 3.00 -3 f 10 1 . 10 -0.05 0.02 110 110 110 2 91.0
11 water line SE side 4.15 3.00 -3 ; 0 -8 ' 40 -0.056 -0.13 115 115 114 -15 90.4
12 2.54 1.00 -2 55 -18. - 55 -0.02 -0.30 154 154 147 -45 95.3
13 3.35 2.00 . -2 ’ 45 -25 ‘ 55 -0.02 -0.42 135 135 123 -55 94.4
14 4.14 3.00 -3 ‘ 0 -42 ! 10 -0.05 -0.73 114 114 85 -76 90.5
15 5.05 4.00 -2 40 -47 ? 45 -0.02 -0.81 105 105 73 -76 93.0 J
16 5.93 5.00 -2 : 30 -53 25 -0.03 -0.92 93 93 56 - -74 92.1 !
17 4.60 4.00 -5 -59 : 5 -0.09 -1.03 60 60 31 -51 80.5
18 WL _5.15 5.00 -8 -19 “ 55 -0.14 -0.32 15 15 14 -5 92.9 ‘
19 HWL 3.24 3.15 -17 ; 50. <2 ' 15 -0.28 . -0.03 9 9 9 -0 94.4 4
20 3.59 3.00 -2 .30 81 \ 25 -0.03 1.42 59 59 58 95.2
21 6.25 5.00 40 64 0 0.01 1.12 125 125 55 " 112 95.8
22 6.02 5.00 I 40 16 l 30 0.01 0.27 102 102 98 27 95.7
23 2.26 100 |4 i 40 6 . 45 -0.01 -0.09 126 126 125 -12 97.6
24 4.59 3.00 -1 i 15 -17 : 50 -0.01 -0.28 159 159 1563 -44 941
25 3.45 2.00 -1 ‘ 5 -28 ' 30 -0.02 -0.48 145 145 129 -67 95.0
26 4.90 4.00 -1 i 15 -57 15 -0.01. -0.99 90 90 49 75 944
27 1.48 1.00 -31 i 40 10 30 -0.53 0.18 48 41 41 8 77.8
28 . ; )
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TRANSIT SURVEY DATA FORM

Cole's Reservoir ) WR-5
100 = Datum 100 ='Gun Elevation
Shot I.D. Top ~Bottom Verticle Angle Honizontal Angle ) depth below | Vert. Angle' .| Horiz. Angle | Line of Sight | Horizontal
Shot# | Stadia Stadia deg. min. deg. min. rod (radians) (radians) | Distance | Distance "X "y “Z"
TRANSIT SURVEY DATA FORM ) i
Cole's Reservoir
100 = Datum 100 = Gun Elevation
Shot I.D. Top Bottom Verticle Angle [Horizontal Angle depth below | Vert. Angle | Horiz: Angle'{ Line of Sight.| Horizontal
Shot # Stadia Stadia deg. min. deg. _min: rod (radians) (radians) Distance ]| Distance X" "y A
1 _water line west side 4.55 - 4.31 -12 ! 20 60 25 -0.20 1.05 24 24 11.6 20.4 90.8
2 ] 3.02 2.63 -10 0 70 30 -0.17 1.23 39 38 12.8 36.2 90.5
3 2,68 2.10 6 i 55 82 40 " .0.09 1.44 58 s8 |72 | 513 | 925 -
4 3.90 3.06 -5 : 0 73 10 -0.09 1.28 84 84 24.2 80:1 89.2 ‘
5 4.05 _.3.00 -3 : 10 65 10 -0.05 1.14 105 105 44.0 95.2 _913
6 4.04 3.00 -3 ‘:‘ 15 59 35 -0.05 1.04 104 104 52.6 89.6 91.5
7 3.98 3.00 -3 30 45 25 -0.04 0.79 98 98 68.7 69.7 92.2
8 4.90 4.00 -3 10 22 35 -0.05 0.39 90 90 83.0 34.5 91.1
g 4.99 4.00 -2 50 5 20 -0.02 0.09 99 99 98.6 9.2 93.5
10 4.10 3.00 -3 10 1 10 -0.05 0.02 110 110 109.8 2.2 91.0
11 water line SE side 4.15 3.00 -3 0 -8 40 -0.05 -0.13 115 115 113.9 -14.7 90.4
12 2.54 1.00 -2 55 -18 55 -0.02 -0.30 154 154 @ -45.2 95.3
13 3.36 2.00 -2 45 -25 55 -0.02 -0.42 135 135 123.2 -55.1 944
14 4.14 3.00 -3 “ 0 -42 10 -0.05 -0.73 114 114 84.8 (—ﬁ@ 90.5
15 5.05 4.00 -2 : 40 -47 45 i -0.02 -0.81 105 105 72.6 -75.8 93.0
16 5.93 5.00 -2 30 -53 25 -0.03 -0.92 93 93 _56.5 -73.8 92.1
17 4.60 4.00 -5 -59 5 -0.09 -1.03 60 60 30.9 -51.2 90.5
18 WL _5.15 5.00 -8 ; -19 55 -0.14 -0.32 15 15 14.1. -4.6 92.9 .
19 HWL 3.24 3.15 -17 \ 50 -2 15 -0.28 -0.03 9 9 - 8.6 -0.3 94.4
20 3.59 3.00 -2 ‘ 30 81 25 -0.03 1.42 59 59 8.8 58.3 95.2
21 6.25 5.00 40 64 0 0.01 1.12 125 125 548 |~1723>| 958
22 6.02 5.00 40 15 30 - 0.01 0.27 102 102 98.3 27.3 95.7
23 2.26 1.00 -1 $ 40 -6 45 -0.01 -0.09 126 126 125.5 -11.5 97.6
24 4.59 3.00 -1 ( 15 -17 50 -0.01 -0.28 159 159 152.7 -44.3 94.1
25 3.45 2.00 -1 ]* 5 -28 30 -0.02 -0.48 145 145 128.6 -66.9 95.0
26 4.90 4.00 -1 15 -57 15 -0.01 -0.99 90 90 49.3 -75.3 944
27 1.48 1.00 -31 ; 40 10 30 -0.53 0.18 48 41 40.7 7.5 77.8
28 ‘
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D;.partment of Fish and Game

" State of California o

Memorandum

Date:

To:

From:

Subject:

s 0Ly 4 g AT
October 15, 2009 | {8 >

Ms. Katherine Mrowka, Chief p
Inland Streams Unit

Division of Water Rights

P.O. Box 2000

Sacramento CA 95812-2000

7 ,%/,,,A(___,

:GARY B. STACEY, Regional Manager

Northern Region

Department of Fish and Game
601 Locust Street

Redding, CA 96001

Small Domestic Use Reglstratlon No. D030945, Certlf" cate No. R480, Douglas

- Cole, Stanshaw Creek, Siskiyou County

The Department of Fish and Game (Department) has received your September 3, 2009,
letter which asks for a written confirmation within 45 days regarding requirements which
the Department would need for the subject registration. As indicated in your letter, the
Department has never issued a clearance letter with terms and conditions for this Small
Domestic Use Registration (SDU). Pursuant to Section (§)1228.3 of the State Water
Code, registration of a small domestic use appropriation requires consultation with the
Department.

The Water Rights Division (Division) sent Mr. Cole a letter on November 30, 1999 and
again on April 8, 2005, requesting he contact the Department to obtain a written
clearance letter. The Division never received a.letter from the Department regarding
clearance for this SDU reglstratlon and consequently, Certificate R480 has not been
renewed ‘

Based on this information, it appears that Mr. Cole has not complied with the
requirements for maintaining a SDU registration. Board literature on small domestics

state “In order to maintain a registration, the registrant must renew the registration every

five years by completing and submitting a renewal form and‘renewal fee.” As stated

-above the State Water Code requires consultation with the Department prior to issuance

of a SDU.

The Department does have conditions which must be met to avoid impacts to beneflmal
uses due to this diversion.
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Ms. Katherine Mrowka, Chief
October 15, 2009
Page Two

This diversion was the subject of a complaint investigation with an inspection held on
October 17, 2001. This diversion is also the subject of a protest on Water Right
Application 29449 by the Department on March 17, 2000. We understand the Division
regards these as separate issues, however, the point of diversion and impacts to
resources are the same.

As the Department stated in our November 20, 2001 letter to the Board, as'well as in a
letter to Mr. Cole, our primary concerns are for coho salmon (Onchorhynchus kisutch)
which rear in the lower reach of Stanshaw Creek below Highway 96. Coho salmon are
State- and federally-listed as “threatened.” Coho salmon have undergone at least a 70%
decline in abundance since the 1960s, and are currently at 6 to 15% of their abundance
during the 1940s (Department, 2004). The presence of coho salmon in Stanshaw Creek
was established by the Department during a field investigation. The North Coast.
Regional Water Quality Control Board’s Draft Total Maximum Dailey Load for the
Klamath River identifies Stanshaw Creek as an important refugia for coho salmon.

The Department believes the Highway 96 culverts are currently a barrier to upstream -
migration of fish. The Department, therefore, has focused our concerns and mitigation
measures on the 0.25 mile stream reach downstream of these culverts. This stream
reach is characterized by deep pools, large woody debris, dense overhanging riparian
cover shading the stream, and generally cool water temperatures thus providing good
rearing and refuge habitat for juvenile coho salmon and steelhead trout (O. mykiss).

Coldwater habitats such as those brovided by Stanshaw Creek are important refuge for
juvenile coho salmon which may need to escape the warmer temperatures, and low

. dissolved oxygen levels occasionally found in the Klamath River during the warm

summer and early fall months. However, critical coldwater refuge habitats for coho

- salmon and steelhead trout in lower Stanshaw Creek need to be accessible to the fish,.

therefore, sufficient water needs to remain in the stream to maintain:connectivity to the
Klamath River year round. Mr. Cole’s diversion takes water from Stanshaw Creek and
discharges it into another watershed, Irvine Creek.

The Department believes the Division should revoke Mr. Cole’s SDU. He has not
complied with regulations to obtain the water right in a lawful manner.

If the Division still requests our conditions at this juncture, the following would be our
preliminary recommendations:

1. The Department currently 'pl;oposés year-round bypass flows of 2.5 cubic feet-per-
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to
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Ms. Katherine Mrowka, Chief
October 15, 2009
Page Three

ensure existing instream habitat conditions in Stanshaw Creek for coho salmon and
steelhead are maintained. To accomplish this objective, the Department
recommends the total stream flow be bypassed whenever it is less than the
designated amount

Based on field reviews and best professional judgment, it was determined that 2.5 cfs
should maintain connectivity and an adequate channel which allows young salmonids
access to Stanshaw Creek from the Klamath River. However, the Department may
require additional bypass flows in the future if conditions change such that 2.5 cfs is no
longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future
modification of.the barriers or more detailed studies may also indicate a need for higher
instream flows.

2. Pursuant to Fish and Game Code (Code) §1600 et seq., prior to any substantial
diversion from a stream the applicant must notify the Department and obtain a lake
or streambed alteration agreement (LSAA). Mr. Cole last applied for a LSAA in
1999. Due to the listing of coho salmon significant change in conditions has
occurred and his LSAA should be updated.

3. The California Endangered Species Act (CESA) (Code Sections 2090 to 2097) is
administered by the Department and prohibits the take of plant and animal species
designated by the Fish and Game Commission as either threatened or endangered
in the State of California. If the project could result in the "take" of a State listed
threatened or endangered species, the Responsible Party has the responsibility to
obtain from the Department, a California Endangered Species Act Incidental Take
‘Permit (CESA 2081 Permit). The Department may formulate a management plan
that will avoid or mitigate take. If approprlate contact the Department CESA
coordinator at (630) 225-2300.

4. Al water diversion facilities shall be designed, constructed, and maintained so they -
do not prevent, or impede, or tend to prevent or impede the passing of fish
upstream or downstream, as required by Fish and Game Code Section 5901. This
includes, but is not limited to, maintaining or providing a supply of water at an
appropriate depth, and velocity to permit volitional upstream and downstream
migration of juvenile and adult salmonids.

© 6. Notwithstanding any right the Responsible Party has to divert and use water, the

Responsible Party shall allow sufficient water to pass over, around, or through any
dam the party owns or operates to keep in good condition any fish that may exist
below the dam, as required by Fish and Game Code Section 5937.

"The i issuance of this letter by the Department does not constitute a valid water right or an

LSAA.
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Ms. Katherine Mrowka, Chief
October 15, 2009
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If you have questions or comments regarding this memorandum, please contact Staff

Environmental Scientist Jane Vorpagel at (530) 225-2124.

cc: Ms. Jane Vorpagel
Northern Region
Department of Fish and Game
601 Locust Street
Redding, CA 96001

ec: Mss. Jane Vorpagel, Donna Cobb and Jane Arnold
Mr..Jim Whelan, Warden Greg Horne ,
Department of FISh and Game, Northern Region
Jvorpage@dfg.ca.gov, Dcobb@dfg.ca.gov, thelan@dfq ca.gov,
Ghorne@dfg.ca.gov, JArnold@dfq.ca.qov

Ms. Nancy Murray
Office of the General Counsel Sacramento CA
Nmurray@dfg.ca.gov

Messrs. Carl Wilcox ahd Paul Forsberg
Water Branch, Sacramento, CA
Cwilcox@dfg.ca.gov, Pforsber@dfg.ca.gov

000519



State & . ‘ater Resources Contr' Board

Division of Water Rights
1001 I Street, 14" Floor ¢ Sacramento, California 95814 ¢ 916.341.5300
"Linda S Adams ’ ’ P.O. Box 2009'0'Sacra|nento, California 95812-2000 "
Secretary for Fax: 916.341.5400 ¢ www.waterboards.ca.gov/waterrights

)

Arnold Schwarzenegger
Governor

Environmental Protection !

MEMORANDUM

TO:. Gary Stacey, Regional Manager
- Department of Fish and Game
Northern Region
601 Locust Street .
Redding, CA 96001

ORIGINAL SIGNED BY:

. FROM: Katherine Mrowka, Chief.
Inland Streams Unit
DIVISION OF WATER RIGHTS

DATE: SEP. ¢ 3 2000

'SUBJECT: REQUEST FOR DEPARTMENT OF FISH-AND GAME WRITTEN CONDITIONS FOR
SMALL DOMESTIC USE REGISTRATION IN THE NAME OF DOUGLAS COLE,
REGISTRATION NO. D030945R, CERTIFICATE NO. R480; DIVERSION FROM

. STANSHAW CREEK TRIBUTARY. TO KLAMATH RIVER IN SISKIYOU COUNTY

On August 25, 2009 and August 27, 2009 the Division of Water Rights (Division) staff discussed or e-
mailed the Department of Fish and Game (DFG) regarding Small Domestic Use (SDU) Certlflcate No. -
R480 regarding the lack of DFG written condltlons for the SDU.

The Division of Water Rights (Division) received this Registration on September 9, 1999, and the
Certificate was issued on November 30, 1999. Our records indicate that Division staff visited the site
in May 1999. Mr. Squires, agent for Mr. Cole, indicated DFG had made a site visit and that Mr. Cole
was entering into an Agreement with DFG. The Division never received either written conditions for
the SDU, or a copy of the DFG Streambed Alteration Agreement (DFG Code § 1600 et seq.)

Mr. Cole returned his Registrant Report and Request for Renewal in August, 2004, along with his
renewal fee. A subsequent conversation.with Yoko Mooring of this office and Jane Vorpagal, dated
January 18, 2005, is summarized in a-.contact report in our records. Subsequently, on April 8, 2005,

" the Division sent Mr. Cole a letter requestrng that he contact DFG again'to obtain a written clearance
letter from DFG. Division staff stated that his renewal was pending the DFG clearance letter. This
office never received a letter from DFG regardlng clearance for this SDU, and consequently,
Certrflcate R480 has not been renewed. :

" Emails from Ms. Vorpagal of August 25 and 27, 2009 state that DFG has.not issued clearance for this '
 SDU, and DFG may require a new Streambed Alteration Agreement. The emails also state that

Mr. Cole may need to file an Incidental Take permit for Coho. Please confirm in writing whether or
- not DFG will require either or both the Streambed Alteratlon Agreement and Incrdental Take permnt :
.. for this Reglstratlon

' -s’ur’éN'AME- | éfOM Califorfia Ervironmental Protecliomdgency.

7 - - 50
/ 7’/ 07 ; - Q::’Recjcled Paper X&‘\ q 1"&“ 000529 .
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Gary Stacey, Regional Manager -2
Department of Fish and Game '

A‘The ongoing protest regarding pendlng Appllcatlon A029449 and the complaint regardmg Mr. CoIe s
‘ pre-1914 claim of right are separate issues and should be considered separately

We will put a hold on the renewal process for this Registration for 45 days. 'If no response is recelved
within 45 days of this letter, we will assume that DFG has determined that no special conditions for
the Small Domestic Use Registration are required. We will proceed with the renewal process, if =
Mr. Cole submits his Report and Request for. Renewal, ‘along with the renewal fee.

Enclosures: Copy of Original Application
Copy of Certificate R480
cc.  (with enclosures)
Jane Vorpagal
Department of Fish and Game
Northern Region

601 Locust Street
Redding, CA 96001

bce:  Katherine Mrowka, Steve Herrera, Chuck °Rich (electronic copy of memo only)

sjw:08282009: DCC; 09/02/09
. u:\perdrv\swilson\LSU SDU Registration\D030945R DFG clearance memo 08282009

MA Sevn, Ve e e mmaqmv@gg&mm

K390

. ’ . . ‘ 000521



. ~ ' WR-5

b s g RSO, RS
Doug and Heidi Cole AR
Marble Mountain Ranch - e 1. A
92520 Highway 96 2000FEB 13 Py 1236 .
Somes Bar, CA 95568

(530) 469-3322 SN enwtn HTS

* SACTAMENTO
January 9, 2007

Katherine Mrowka

State Water Resources Control Board
Division of Water Rights

PO Box 2000

Sacramento, CA 95812-2000

RE: Addressing National Marine Fisheries Service (NMFS) Protest Dismissal Conditions
Dear Mrs. Mrowka:

The National Marine Fisheries Service protest to our application (#29449) included five
terms, which, if met, would prompt them to remove their protest. Below we have included
a discussion of these terms and how we propose to address them, if funding is made
available to facilitate implementation of such measures.

a),b) Diversion Intake: Limit diversion flow to a maximum of 3 cfs. .
Fish Screen: Screen intake with NMFS/DFG approved fish screen.

We propose the design and installation of a head gate which will limit maximum
diversion flow to 3 cfs. Gary Black with the Siskiyou Resource Conservation
District has conducted initial field investigation to this end and proposed a concrete
head gate out of the active channel consisting of an initial large compartment with
two spillways: one back to Stanshaw Creek, and one into a smaller compartment for
further settling. The spillway into the second compartment would be screen to

_ prevent entrainment of salmonids. One or both compartments would be outfitted
with a bottom flush to clear accumulated sediments. This design, as I understand
from Mr. Black, meets DFG/NMFS fish screen criteria, as well as the requirements
for diversion from such a steep stream with highly variable seasonal flow. Grant
funding would be mequired to complete this mitigation step.

c) Return flow: Return diverted flow from Stanshaw Creek back to Stanshaw
Creek instead of Irving Creek.

Installation of a return flow pipe from the hydro plant back to Stanshaw Creek
above the Highway 96 culvert via the inboard ditch of Highway 96 has been
surveyed. Both the NRCS and a private contractor installing-fiber optic along this
stretch (Henkels and McCoy) have provided cost estimates for this project ranging
from $65,000 to $110,000, respectively. Grant funding would be required to
complete this mitigation step. ' '
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Recent developments have further confounded this proposal, however, as the
owners of Blue Heron Ranch who currently capture the water from this system
before it enters Irving Creek and put it to secondary use, have threatened to sue if
this water is taken away. This secondary use is currently permitted under their
SWRCB application D-31201 R and permit #R-590. This issue must be resolved
by the DFG, NMFS, and the owners of Blue Heron Ranch.

However, one possible solution that is supported by Blue Heron is to maintain a
portion of flow to Blue Heron Ranch sufficient to meet their needs. This solution
also meets the needs of Marble Mountain Ranch in that it allows an emergency exit
flow for diverted water in the event of a catastrophic failure of the return line along
the Highway. A continued portion flow also provides for the maintenance of the
existing Marble Mountain Ranch pond and agricultural uses of the water along the
return route to Irving Creek.

Bypass flows: Maintain a minimum bypass flow of 1.5 cfs (50% of summer
base flow) at all times.

We are concerned that maintaining a minimum bypass flow of 1.5 cfs at all times
would mean completely dewatering Marble Mountain Ranch for some period of the
summer one out of every four years, and greatly decrease or prohibit the use of
diverted water for hydroelectric use in most summers. NMFS letter to the SWRCB
dated July 8, 2002, confirms that minimum modeled flows for Stanshaw Creek
reach or drop below 1.5 cfs.

This minimum bypass flow also does not take into account increasing upstream
consumptive uses by Stanshaw Creek riparian residents. These upstream
consumptive uses for agriculture and domestic needs are entirely out of Marble
Mountain Ranch Control and prohibit responsibility for Stanshaw Creek flow being
entirely born by Marble Mountain Ranch.

However, we are willing to maintain a summer creek flow sufficient meet DFG
requirements for downstream resident fish passage, even though this will
greatly increase the operating costs of our ranch due to increased generator usage.

Monitoring: Provide California DFG personnel access to all points of diversion
and places of use for conducting routine and/or random monitoring and

_compliance inspections.

We welcome the DFG to monitor all points of diversion and places of use;
however, in respect for private property rights and general decency, we would
require some notice before DFG personnel enter onto our property. Our compliance
with the above terms can be monitored effectively on a random basis by accessing
the intake and outflow from public lands located along Stanshaw Creek. The
outflow, once installed, could be easily checked from Highway 96, and the intake
could be randomly checked by a moderate hike up Stanshaw Creek.
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Please feel free to call us or write if you have any questions or comments regarding this
letter. We have strived to meet all terms required by the NMFS, and believe we have done
so in a manner that protects the anadromous fishery while preserving our ability to keep
our business running.

Sincerely,

Dcg-loks

Doug and Heidi Cole
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REQUEST TO BOE FOR ACTION ON  [BOE Action Farms I

already signed and

WATER RIGHT ACCOUNTS sent to BOE

For BOE Account Number: WR MT 094014417
Owner of Account: Douglas T Cole

- Application Number (Ap ID #): _ A029449

Please Make the Following Changes:

Address Change: 92520 Highway 96, Somes Bar, CA 95568

New Agent Name: »
Other: Delete the Agent Thomas J Doyle

: (i.e. delete agent name, change Attention designee, etc.)
Closeout Account: No Date of closeout:

(Closeout of an account is to remove it from BOE records such as for revocation or change in ownership. A
closeout date must be identified and would normally be either July 1 or June 30 of a Fiscal Year.)

Cancel Liability (billing): FY 03-04: -04-05: 05-06: 06-07: 07-08:

If Payment has been Received: .
Refund Payment: FY 03-04: 04-05: 05-06: 06-07: 07-08:
Xfer to New Account: FY 03-04: 04-05: 05-06: 06-07: 07-08:

Comments: Since the board mistakenly assigned Mr. Dovle as agent, it is our
recommendation that you cancel the liability for 07/08 and reblll Mr. Cole
to the correct address without any penaltles

* If old owner paid, refund fees; if new owner paid, transfer fees to new account.

(Specify if payment is to be refunded to old owner, new owner, and transferred to new account.
Alternatively, specify if any payment should be retained when billing is cancelled.)

Register New Account:

AP ID #: A029449 Primary Owner Name ID:
New Primary Owner: '
Attn Line Name (Agent):

Mailing Address: -

City, State, Zip: Phone number:

BOE Entity type: , I-Individual, C-Corporation, G-Government, etc.)
Bill the New Account:

Fee Amount: Fiscal Year:

Start Date for New Account: (Should be July 1 of FY)

Fee Type: L

- (Permit, License, Application, FERC, USBR Contractor)

ORIGINAL SIGNED BY DIVISION STAFF Signed and sent to BOE on _1/25/2008

Annual Fee Account Change Request Rev. 11/26/2007
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‘ REQUEST FOR WRIMS UPDATE.

DATE: 1/15/08 PROCESSED By: OB

APPLICATION ID: A029449

WR-5

APPLICATION ID(S) FOR.RELATED FILINGS REQUIRING UPDATES:

TYPE OF CHANGE:

[0 OwNERSHIP (ADD, DELETE, ETC.)

ENT (ADD, DELETE, ETC.)

[ ADDRESS ONLY.

OWNERSHIP CHANGE

0O DELETE THE FOLLOWING OWNER(S):

COMMENTS:
[0 ADD THE FOLLOWING OWNER(S) -
OWNER NAME:
ADDRESS:
OWNER NAME:

ADDRESS:

@“w N

COMMENTS: SPECIFY NEW PRIMARY OWNER/MAIL, NAME CHANGE FOR COMPANY OR TRUST

AGENT CHANGE

" DELETE THE FOLLOWING AGENT: THOMAS J DOYLE

COMMENTS:
O ADD THE FOLLOWING AGENT -
AGENT NAME:
ADDRESS:

COMMENTS:

Wireed
.P(QO

\ \\\g \%ﬂ

ADDRESS CHANGE

[] CHANGE THE ADDRESS FOR (NAME):

OLD ADDRESS:
"NEW ADDRESS:

NEW PHONE NUMBER:

'

COMMENTS:

[N
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DIVISION OF WATER RIGHTS
State Water Resources Control Board

CONTACT REPORT

DATE: 1/14/2008
SUBJECT: A029449
DIVISION PERSONNEL: Oscar Bautista.
INDIVIDUAL/AGENCY CONTACTED: Thomas Doyle
PHONE: (530) 469-3321.

4 .
CONVERSATION DESCRIPTION: I spoke with Mr. Doyle on Monday, January 14, 2008, regarding
the current agent for this application. He told me that he was mistakenly placed as agent, due to a letter
he sent to the board requesting information about the proceedings of the application. He is the manager
- of a firm which owns a neighboring property to the property covered by this application. Iapologized
for our mistake and I told him that I would correct the mistake and ensure that he be sent any
correspondence regarding this application.

DECISION(S): - N/A -

ACTIONS TAKEN: Agent change
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’ SCHUERING ZIMMERMAN
SCULLY TWEEDY, & DOYLE; LLP

s Jtr‘?’ I’“(){JM €L

Attorneys at Laws™N 1K EOdN

400 University Avenue

Sacramento,-CA 95825- 6502 s TR
(916) 567- 0400 . o o
FAX: 568-0400t . P

Website: .www.szs.com &

January 14, 2008

State Water Resources Control Board
Division of Water Rights

P.O. Box 2000

Sacramento, CA 94812-2

Re:  App. Id. A029449

Gentlemen:

MBS A1 35,

A R G GHTS

S‘ﬂf‘l 3, AENT O

WR-5 u L
ﬂ?%/‘(‘?

Leo H. Schuering, Jr.
Robert H. Zimmerman

3" o osyn, Thomas J. Doyle*
* Lawrence Scott Giardina*
R . Keith D. Chidlaw

Dominique A. Pollara*
Theodore D. Poppinga
Patricia S. Tweedy
Brett Schocl*

Kristine E. Balogh
Jason S. Barnas*
Aimee L. Clark

J. Hawken Flanagan
Glenn M. Holley
Christian Koster

Brian A. Rosenthal
Kat Todd-Schwartz
David J. Van Dam

*Also admitted in Nevada

Steven T. Scully (1948-1994)

I am a member of KBH, LLC which owns Blue Heron Ranch at 93105 Hwy 96, Somes Bér,
California. Blue Heron Ranch is near Marble Mountain Ranch which is owned by Doug
Cole. Ireceived first a Notice of Determination and then a Statement of Account; copies

)

N Wthh is an application filed by Marble Mountain Ranch.

“are enclosed . Both have my name and Mr. Cole’s name. They refer to App. 1d. A029449

I ignored the Notice of Determination because I assumed Mr. Cole received the same
document. WhenlIreceived the Statement of Account | wondered about my assumption.
In any event, | assume the fee is something that Marble Mountain Ranch is suppose to
pay. lf for some reason my assumption is incorrect, notify me and provide an explanation

why.
Very truly yours,

SCHUERING ZIMMERMAN
SCULLY TWEEDY & DOYLE, LLP

Thomas

TID:rr
Enclosures

cc:  Doug Cole/Marble Mountain Ranch

92520 Hwy 96
Somes Bar, CA 95568
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’OF CALIFORNIA h. RS
X FOR BOARD USE ONLY

BOE- 121@-\31)’RE\T'}1 {1-09) .
BOARD OF EQUALIZATION
P.0. BOX 942879 SACRAMENTO, CALIFORNIA 94279-0057 | RE . IPM .
ENVIRONMENTAL FEES SECTION {916) 323-9555 | EFFECTIVE DATE OF PAYMENT
' MO DAY YEAR
DOUGLAS T COLE i
Attn: THOMAS J DOYLE
LOO UNIVERSITY. AVE - Account: WR EF 094-014417
SACRAMENTO CA 95825-6502 :
Notice Id: - 00005421 032 January 02, 2008
Amouﬁt past due 111.84
Amount enclosed
Additional charges are due if not paid by 01/14/08
(See instructions below)
l 6
* STATEMENT OF ACCOUNT *

account.

This statement reflects all amounts due from you on this

Amount Past Due
i********lii*i*ii**i*****i**i***i***ﬁl***i*******ii***i*!************l*iii***i*!******i****i************i%*i

Other Liabilities

App.ld: A029449 _
Water Rights Fee . ————
- Fee Interest Penalty Total —————
WATER RIGHTS —
DETERMINATION issued 10/15/07 —
As determined ——
For the Period 07/01/07-06/30/08 e
Revenue 100.00 100.00| =—/——
Penalty 10.00 10.00| =—m—m——
Interest 11/15/07-01/14/08 1.864 1.8 Vs
Subtotal 100.00 1.84 10.00 111.84| ="Fie0u=

111.84

Total Other Liabilities 0.00
I Z 22 E X S R Y R R R R R R S R R X R R R R RS E RS E SRR ER RS SRR E RS EREEES S S S E R SRR R SRR SRS SRS S SR SRS EEESES RS E R R SRR SRR S ]
TOTAL ALL LIABILITIES 111.84
Additional interest will accrue in accordance with the 'Revenue and
Taxation Code section 55041, 55042, 55050, 55061 on the unpaid Fee at gg A
the rate of 0.917 % per month. Interest of 0.92 will accrue if the Fee b <D Rl
is not paid on or before 01/14/08. = X
G e
Lo > | 5
The above as§essment is based upon amounts due for the annual fee on a #s * = Ezgi
Water Right Application as required under California Code of ‘%gﬁg —_ é?ﬁ;
Regulations, Title 23, Section 1063. a O M
: : Pl 'S ”3;g
Prompt payment of all liabilities will prevent accrual of additional = e’ gDEd
interest and/or penalties. CDQQ — né: ;
- - ﬁejs‘:
A "
Continued on back '
Always write your account number: 094-014417 on your check or money
order. Return'this notice with your check i
Make a copy for your records.
00052494714




BOE-1278(S1) FEV, 11 (1-04) STATE WA.ESOURCES CONTROL BOARD Q
S 'L  # FORBOARD USE ONLY

DIVIS[__/ OF WATER RIGHTS B
P.0. BOX 2000 SACRAMENTO, CALIFORNIA 95812-2000 | RE |EY
DIVISION OF WATER RIGHTS (916) 341-5431 [ EFFECTIVE DATE OF PAYMENT
7 . MO DAY YEAR
DOUGLAS T COLE
Attn:  THOMAS J DOYLE . '
LOO UNIVERSITY AVE Account: WR EF 094-014417
SACRAMENTO CA 95825-6502
' Notice Id: 00005257 578 October 15, 2007
100.00

Amount Due

Amount enclosed

.Additional charges are due if not paid by 11/14/07

(See instructions below)

App.ld. A029449

" Notice of Determination ™
You are hereby notified of an amount due from you as shown

below. Please visit our website at www.boe.ca.gov to
download publications 17 and 70 to help you better
“understand our appeals procedures and your rights.

Water Rights Fee
WATER RIGHTS

Fee Interest Penalty Total

Revenue

AMOUNT -DUE

Subtotal

DETERMINATION issued 10/15/07

As determined
For the Period 07/01/07-06/30/08

100.00
100.00 0.00 0.00

l*****i*ll****l*******i**l**i*****ii****i**l**i*****l*i*iii**ll*%***ii***i****i***i*{lil{iii***l****i**{***ﬁ'

Additional interest will accrue in accordance with the Revenue and
Taxation Code section 55041, 55042, 55050, 55061 on the unpaid Fee at
the rate of 0.917 % per month., Interest of 0.92 will accrue if the Fee

is not paid on or before 11/14/07.
Additional penalty of 10.00 is due if not paid by 11/14/07.

The above assessment is based upon amounts due for the annual fee on a
Water Right Application as required under California Code of

Regulations, Title 23, Section 1063.
Information concerning Determinations %;
A person against' who a determination is made or any person directly o
interested may petition for reconsideration with the State Water %Qgﬁ
Resources Board within 30 days from the date shown at the top of this ggzq
notice. The State Water Resources Control Board must receive the Eggi
petition for reconsideration by the 30th day. A petition for' gﬁ.s}
reconsideration must be in writing and state the specific grounds upon ZZiF
which it is founded, including an explanation why. the petitioner :gﬁﬁ
believes that no fee is due or how the-petitiongr believes that the EE
. * vl
' <

Continued on back

100.00
100.00

100.00

HRY 91 Ner a0z

9€

Always write your account number: 094-014417 on youf check or mone

Make a copy for your records.

JURTARURA S

order)./ Returnthis notice, with your check | y
'"HH"“"“N’ 00052491376



Detail Report

- Page 1 of 1
WR-5

4 Siskiyou, CA  MIKE MALLORY, ASSESSOR

ParcelQuest by CD-DATA |

; ] Property Address:

“ Ownership
: zi
" Parcel# (APN): 026-290-270 Use Description: \"E% ’
Parcel Status: ACTIVE - 60' 0"0
i Owner Name: COLE NORMAN D & CAROLYN TAYLOR '
i Mailing Addr: 92520 HIGHWAY 96 SOMES BAR CA 95568
Legal Description: ’ , ’
i Assessment
1
Total Value: $599 Use Code: 339 Zoning:
Land Value: $599 " Tax Rate Area: 085000 Census Tract: 5.00/3
Impr Value: Year Assd: - 2007 Impr Type:
Other Value: Property Tax: Price/SqFt:
% Improved: ' Delinquent Yr:
Exempt Amt: . $1,000 Exempt Codes: N
2 Sale History
Sale1 Sale2 Sale3 Transfer
Recording Date:  03/05/2007 02/07/2005 07/02/2004 03/05/2007
Recording Doc:  '20070002949 20050002125 20040010300 . 20070002949
Rec. Doc Type: . ' ‘
Transfer Amount:
Seller (Grantor): COLE DOUGLAS T & HEIDI A
1st Trust Dd Amt:
“ 2nd Trust Dd Amt:
Property Characteristics
Lot Acres: Year Built: Fireplace:
Lot SqFt: Effective Year: AC: .
Bldg/Liv Area: Heating:
Units: Total Rooms: Pool: -
‘Buildings: Bedrooms: Flooring:
; Stories: Baths (Full): Park Type:
Style: Baths (Half): Spaces:
Construction: Bsmt SqFt: N/A Site Influence:
Quality: Garage SqFt:
Building Timber
Class: Preserve:
Condition: Ag'Pl"eserve: i
Other: !

v

Other Rooms:

“*The information provided here is deemed reliable, but is not guaranteed. ParcelQuest by CD-DATA.

http://www.parcelquest.com/PQWeb/StdDetail.aspx?s=6051 &mach=1 ,&srch=2660349&p...
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Detail Report

Page 1 of 1
WR-5

! siskiyou, CA  MIKE MALLORY, ASSESSOR

ParcelQuest by CD-DATA

' [J Property Address:

g
i

Other Rooms:

| Ownership
¢
g Parcel# (APN): 026-290-240  Use Description: ;
x Parcel Status: ACTIVE ’3
H Owner Name: COLE NORMAN D & CAROLYN TAYLOR
Mailing Addr: 92520 HIGHWAY 96 SOMES BAR CA 95568
Legal Description: ’ ‘
Assessment
Total Value: $12,532 Use Code: 339 Zoning:
Land Value: . $12,532 Tax Rate Area: 085000 Census Tract: 5.00/3
Impr Value: Year Assd: 2007 impr Type:
Other Value: Properiy Tax: ' Priée/SqFt:
% Improved: Delinquent Yr:
Exempt Amt: Exempt Codes: N
Sale History
. Sale1 . Sale2 Sale3 Transfer
Recording Date:  03/05/2007 " 02/07/2005 07/02/2004 03/05/2007
Recording Doc: 20070002949 20050002125 20040010300 20070002949
Rec. Doc Type: ’
"Transfer Amount: .
Seller (Grantor): COLE DOUGLAS T & HEIDI A
1st Trust Dd Amt:
{ 2nd Trust Dd Amt:
Property Characteristics
~ Lot Acres: 4.200 Year Built: Fireplace:
Lot SqgFt: © 182,952 Effective Year: A/C:
Bldg/Liv Area: Heating:
Units: Total Rooms: Pool:
5 Bui|dings: Bedrooms: Flooring:
z Stories: ’ Baths (Full): Park Type:
! Style: Baths (Half): Spaces:
; Construction: Bsmt SqFt: N/A Site Influence:
~ 1 Quality: ' Garage SqFt: :
! Building Timber :
. Class: Preserve: !
! Condition: Ag Preserve:
i Other:
4
¥

“*The information provided here is deemed reliable, but is not guaranteed. ParcelQuest by CD-DATA.

000532
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Detail Report.

3

Page 1 of 1
WR-5

'; Siskiyou, CA MIKE MALLORY, ASSESSOR ParcelQuest by CD-DATA
;‘ Ll Property Address: 92520 STATE HIGHWAY 96 SOMES BAR CA 95568-9713
; -
; Ownership
i .
M Parcel# (APN): 026-290-200  Use Description:
Parcel Status: ACTIVE
Owner Name: COLE NORMAN D & CAROLYN TAYLOR .
Mailing Addr:- 92520 HIGHWAY 96 SOMES BAR CA 95568
Legal Description:
Assessment
Total Value: $668,185 Use Code: 339 Zoning:
Land Value: - $160,467 Tax Rate Area: 085000 Census Tract: 5.00/3
Impr Value: $507,718 Year Assd: 2007 Impr Type:
Other Value: Property Tax: Price/SqFt:
% Improved:  75% 'Delinquent Yr:
Exempt Amt:  $7,000 ' Exempt Codes: Y
Sale History
. Sale1 Sale2 Sale3d . Transfer
Recording Date:  03/05/2007 02/07/2005 07/02/2004 03/05/2007
Recording Doc: 20070002949 20050002125 20040010300 20070002949
Rec. Doc Type:
Transfer Amount:
i‘_‘ Seller (Grantor): COLE DOUGLAS T & HEIDI A l
L. 1stTrust Dd Amt: :
‘j 2nd.Trust Dd Amt:
| Property Characteristics
i Lot Acres: 43.170 Year Built: Fireplace:
i Lot SqgFt: 1,880,485 Effective Year: A/C:
ﬁ Bldg/Liv Area: ‘Heating:
E Units: Total Rooms: Pool:
i Buildings: Bedrooms: Flooring:
; Stories: Baths (Full): Park Type: i
‘ Style: Baths (Half): Spaces: ” ;
] Construction: Bsmt SqFt: N/A Site Influence: ' i
‘ Quality: Garage SqFt: .
Building ' Timber
Class: Preserve: .
Condition: Ag Preserve: ;
Other: i

Other Rooms:

**The information provided here is deemed reliable, but is not guaranteed. ParcelQuest by CD-DATA.

http://www .parcelquest.com/PQWeb/StdDetail.aspx?s=6051&mach=1,&srch=2660349&p...
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. "2007/08 PENDI‘.’Q%PP“LlCATlON AN&Q,.‘L FEE REVIEW

REVIEW COMPLETED BY:|  * kpM = *| APPLICATION | 29449 -
DATE:|+ » . 9/3/2007. . ... _ NUMBER o o
Was this apblication charged an ; YE; ‘
annual fee for 2006/07’7 N P
— EATLNE B g
OWNER | DOUGLAST.GOLE . = - . . <ama s wm: wid:- vai |
’ 'YES. .{Was a public notice of the application |ssued'7 R}Z’fgj’
If yes, what date? [1—/28/2000 Lo complete)
Senior
sty 301
: ? j SJWopost | A, .
IF ANY OF THE FIVE FOLLOWING CRITERIA ARE TRUE, AN ANNUAL FEE IS NEEDED and copy 10 %E{.; ]v?
: Binder -
L YES -QXES,H i Has the diversion of water, the construction of diversion works, or the clearing of land where the
divérted water will be used or stored been initiated before a permit has been issued authorizing 'Fl LES
the diversion?

If you are uncert\am whether or not there is an eX|st|ng or "threatened" diversion call the applicant/agent and write a contact
memo to the file. If you have no evidence (verbal written, picture, etc) of a diversion or threatened dlversmn you must answer
'NO" to this question. .

If yes, provide the name & date of item that provides evidence of this.

- | ap7i1080  date

9' - - lIs'the application on hold because the applicant has requested any delay in processing’?

. B

If ves, provide the name & date of file item that provides evidence of this. I e E ““ °8 ;‘I |date

“1ls the applicant the CEQA lead agency and has the applicant failed to adopt or certify a final environmental document (as
required) for the project within 2 years after the application was noticed?

If yes, provide the name & date of file item that provides evidence of this. I w ss -%; ey 'date

< NO&: |Has the applicant‘n_ot submitted sdpplemental information as required by the Division of Water Rights under WC 1275?

If yes, provide the name & date of the file item that provides evidence of this. e g date

L __.JIs the permit signed by the Division Chief and ready for issuance but the applicant has not paid the fees required by Public
Resources Code 10005, Fish and Game Code 711.4, or other law?

If yes, provide the name & date of file item that provides evidence of this.

P date

o NOTE: Complete Page Two of this form even if NO annual fee is
ANNUAL FEE REQUIRED required. Enter the diversion information and initial the dialog
boxes concerning diversion data and WRIMS.

[ ‘NO* - ! Does this application i‘nclude'hydropower as a use (more than just incide'nial)?

Page 1/2 ' . Revised 8/13/07
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| n‘ee Review-- Page 2

2007/2008 Pending Application An

@cation No.

VVINTO: -

: 129449 - ¢

P G

R

application/permit/license.

I have checked the above-listed and verified the Total Annual Diversion Quantity against the "Max

Use Ann" value in WRIMS.

If the "Max Use Ann" is incorrect, | have co

Sheet and attached it to this review.

ANNUAL FEE DUE FOR

2007-08?

YES

mpleted the WRIMS Update

The 'Total Annual Diversion for Fee Calculation*above is based on the maximum quantity of water that may be diverted under the

itation:(if applicable)! ,: * |- . .. 2168100 © Jacre-ft
: POD: POD:
,ngw .¢]Purpose of Use: Purpose of Use: Purpose of Use:
Direct D Rt . =5 +2.3.000fcfs *.0.000|cfs cfs
irect Diversion Rate .
(fill in only one rate for each POD) “ ,: " 0 000 gpm 0 QOO gpm e ‘) gpm
. ' o 0 000 gpd 0. 000;gpd e 0] gpd
Diversion season begin date SR 1/1/2007 -+1/0/1900] iz ~,«1/0/1900
Diversion season end date 4 ¥12/31/2007 1/071900. & S w1011900] |
hNo. of days in diversion season 365.00|days 0.00|days 0.00|days
Direct Diversion Quantity(s) 2171.933|acre-ft 0.000|acre-ft 0.000]acre-ft
POD: POD: " __POD:
Purpose of Use: Purpose of Use: Purpose of Use:
Direct Divercion Raf - "0.000/cfs © 0.000}{cfs 00} cfs
irect Diversion Rate G g
(fillin only one rate for each POD) s 90951 gpm o. 000 gpm- voIgpm
s, 0:000{gpd oy R J0: 000 gpd 3 g O 000 gpd
Diversion season begin date Bk 2 2171/1900! &.l? < -¢ 1/0/1900 & & 1!0/1 900;
Diversion season end date %, = * qj11900) 0 A1011900 N "~1/0/1900
|No. of days in diversion season 0.00|days 0.00|days 0.00|days
Direct Diversion Quantity(s) 0.000|acre-ft 0.000|acre-ft 0.000|acre-ft
Total Annual Direct Diversion Quantity (calculated) 2,171.933 acre-ft
Total Annual Direct Diversion Quantity Cap (if applicable) Tt U T0.000 0 T Tacredt
« Annual Storage Quantity ™ RES 1 RES 2 RES 3
i v w.s.0.000]acre-ft « 2 <+ 0.000]acre-ft o - - 0:000]acre-ft
Number of Refills (if applicable)]_-**" "~ * *0.00 S 80000 S %000
Diversion season begin date "3 5110/1900 4 » £, /011900 e 1/0/1900
Diversion season end date oo 17011900 : = 4/0/1900! | . -2 “1/0/[1900
No. of days in diversion season 0.00{days 0.00]days 0.00jdays
RES 4 ‘RES §
J 0 L 0.000)acre-ft +0.000]acre-ft
Number of Refills (if applicable)| 000 e > 0.00
Diversion season begin date 1/0/1900 _'f ;1/0/1900
Dive(sion season end date : 1/0/1 900 Eoe 1/0/1900
No. of days.in diversion season I 0.00|days 0.00|days
Total Annual Storage Quantity 0.000 acre-ft
Total Annual-Storage Quantlty (if applicable) ..+, 0000 w acre-ft
a];otal) Annualleversmn,foc&Fee Calculatlon oy M" 2,168.100 \/ acre-feet

Initials

ROBEBHBBG07
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Supplemental Worksheet for Annual Fees of Pending Applicaﬁohs and Petitions for Hydropower
Facilities

\

** Please note that this form should only be used for apps/ permlts/ licenses where hydropower is the primary use and other
consumptive uses under the water right are considered incidental

‘Application No.
Permit No.

License No.

Is the project subject to FERC licensing?
The following information will determine whether the applicant/petitioner is shbject
to a hydropower annual fee discount purshant to CCR section 1071:

For both pending applications a,nd petitions, has the applicant/petitioner not submitted
- supplemental information as required under Water Code sections 1275 or 1701.3?

The.annual fee should be reduced by 50 pércent

!
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Season Dd Secand End Month. B« -

Annual Dd '2168:1 -

Season Store Begin Day ;5 i

'Season Store End Day ﬁ :

‘Season Net Acres ﬁ

—_ -

Population 5 B

Season Dd Second End Day, ﬁ .
Season Store Begin Month 5 i

Season Store End Month ﬁ ‘

Season Collect ﬁ A ‘

Season Gross Acres ﬁ
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REQUEST TO BOE FOR ACTION ON g @c;';?\ Forms

_ . WATER RIGHT ACCOUNTS sent to BOE-

For BOE Account Number: _WR MT 0 94,014417
Owner of Account: n Douglas T Cole

Application Number (Ap ID #): __A029449

Please Make the Following Changes:

Address Change: 400 University Ave, Saciramento, CA 95825

New Agent Name: Thomas J Doyle
Other:

(i.e: delete agent name, change Attention designee, etc.)

Closeout Account: “No Date of closeout:

(Closeout of an account is to remove it from BOE records such as for revocation or change in ownership. A
closeout date must be identified and would normally be either July 1 or June 30 of a Fiscal Year.)

Cancel Liability (billing): FY 03-04 No FY 04-05 No FY 05-06 No FY 06-07 No
If Payment has been Received: ' ,

Refund Payment (see comments): FY 03-04 FY 04-05 FY 05-06 FY 06-07
Transfer to New Account: FY 03-04 FY 04-05 FY 05-06 FY 06-07
Comments: {

* If old owner paid, refund fees: if new owner paid, transfer fees to new account.

(Specify if payment is to be refunded to old owner, new owner, and transferred to new account.
Alternatively, specify if any payment should be retained when billing is cancelled.) .

Register New Account:

AP ID #: A029449 Primary Owner Name ID: . 10022188
New Primary Owner: ' :
- Attn Line Name (Agent):

Mailing Address: _ 7

City, State, Zip: Phone number: . 7

BOE Entity type: ' I-Individual, C-Corporation, G-Government, etc.)
Bill the New Account:

Fee Amount: | Fiscal Year: 7

Start Date for New Account: (Should be July 1 of FY)

Fee Type:

(Permit, License, Application, FERC, USBR Contractor)

ORIGINAL SIGNED BY DIVISION STAFF Signed and sent to BOE on 6/20/2007

Annual Fee Account Change Request 1/14/2007
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DATE: 6/14/2007 : PROCESSED BY: MJY
APPLICATION ID: A029449 APPLICATION ID(S) FOR RELATED FILINGS REQUIRING UPDATES:
TYPE OF CHANGE:

[0 OwNERSHIP (ADD, DELETE, ETC.)
[ AGENT (ADD, DELETE, ETC.)

[0 ADDRESS ONLY B

OWNERSHIP CHANGE

O DELETE THE FOLLOWI'NG OWNER(S):
COMMENTS:
[0 ADD THE FOLLOWING OWNER(S) -
* OWNER NAME:
ADDRESS:
OWNER NAME:
ADDRESS:

COMMENTS: SPECIFY NEW PRIMARY OWNER/MAIL, NAME CHANGE FOR COMPANY OR TRUST

AGENT CHANGE .

[1 DELETE THE FOLLOWING AGENT:
COMMENTS: )
B ADD THE FOLLOWING AGENT - .
AcenT Nave: THomas J Dovie (00 % (9’)2%
ADDRESS: 400 UNIVERSITY AVE, SACRAMENTO, CA 95825

COMMENTS:

ADDRESS CHANGE

[0 CHANGE THE ADDRESS FOR (NAME):
OLD ADDRESS:
NEW ADDRESS:

_ NEw PHONE NUMBER:

Comments: ‘ JUN 1382007
@C/ Al 2.0 20 oS
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SCHUERING ZIMMERMAN _ ! Z% L&%(?
SCULLY TWEEDY & DOYLE, LLP I W58 pespre -

(,G!\“H()t B0 oo

Attorneys at Law

400 University Avenue 2007 JUH 12 A |Qeeo H. Schuering, Ir.
Sacramento; CA 95825-6502 : Robe{thl(-)lhgr?m&r)r;lzr:
(‘916)‘ 267-0400 Di 0 YATER rLawrence Scott Giardina*
FAX: 568-0400 AL E OIS Keith D. Chidlaw -
Website: www.szs.com S"‘CR-"\'\AEl'\‘TO Dominique A. Pollara*

Theodore D. Poppinga

Patricia S. Twee
J 11. 2007 KristineSE.galogK
n : . Jason S. Barnas*
une 11, Glenn M. Holley
Christian Koster
Brian A. Rosenthal
Brett Schoel*

Via Certified Mail David J. Van Dam

Victoria A. Whitney, Chief ’ *Also aamitted in Nevada
Division of Water Rights . S
State Water Resources Control Board Steven T. Scully (1948-1994)

I".C. Bux-i00

Sacramento, CA 95812

Re:  Application of Marble Mountain Ranch (Application #29449)

Dear Ms. Whitney:

I am the manager for the Limited Liability‘Company. that owns Blue Heron Ranch. |
request notice of any further/future proceedings concerning Marble Mountain Ranch’s
application. Thank you for your assistance.

Very truly yours,

SCHUERING ZIMMERMAN
SCULLY TWEEDY & DOYLE, LLP

TJD:leh
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Donald B. Koch, Regional Manager
" Northern California-Coast Region

Department of Fish and Game

601 Locust Street

Redding, CA 96001

Date 2/19/07
92520 Hwy 96
Somes Bar, CA 95568
T 530-469-3322
guestranch@pcweb.net . y . I "
www marblernauntainranch.com Regarding your letter of February 7, 2007 addressing application.29449:.

I. would like to thank you for your input on our application and our attempts to re-
solve your protests. | would also like to take this opportunity to address twd areas
of apparent misunderstanding regarding our operations at'‘Marble Mountain Ranch

and the nature of Stanshaw Creek flows.

The first issue is the request by DFG to maintain 2.5 cfs flows measured at the cul-
verts below Hwy 96. We are concerned that maintaining a minimum bypass flow
of 2.5 cfs at all times would mean completely de-watering Marble Mountain Ranch,
upstream riparian users, and riparian users at the mouth of Stanshaw for some
period of the summer nearly every year. NMFS letter to the SWRCB dated July 8,
2002, confirms that minimum modeled flows for Stanshaw Creek reach or drop be-
low 1.5 cfs on a regular basis. The natural flows of Stanshaw creek are entirely
out of the conirol of Marble Mountain Ranch as are the operations of other riparian

consumptive users of Stanshaw Creek water.

However, we are willing to maintain a summer creek flow at the point of our diver-
sion sufficient to meet requirements for downstream resident fish passage, even
though this will greatly increase the operating costs of our ranch due to increased

generator usage.
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The second issue relates to the operation of our hydroelectric plant. When cap-
tured flows drop below 3 cfs we do not make a system-wide swifch to diesel gener-
ated power. As flows begin the seasonal drop, we modify our operations to reduce
power use (such as eliminating air oo‘nditioners for guests), and modify timed use
patterns. When hydro-power availability drops below our minimum configured op-

eration, we begin to replace 1-4 legs of our hydro distribution grid with diesel power

92520 Hwy 96 . es e . . iy -

Somes Bar, CA 95568 in an attempt to minimize fossil fuel consumption and it's accompanying costs. On
T 530-469-3322 . _ . ! ;
guestranch@pcweb net low water years we will at times make daily evolving power source switches be-
www.marblemountainranch.com

tweer:n hydro and diesel power to meet changing diurnal use patterns and daily di-
urnal stream flow patterns. Total reliance on diesel power typically happens only
during periods of system maintenance and repair. Additionally, we NEVER capture
water for a frivolous and non-beneficial use. Other beneficial uses for our cap-
tured water include domestic consumptive needs, ongoing agricultural uses for
maintenance of orchards, gardens, pastures, ranch fire prevention, pond mainte-
nance, and stock needs as well as periodic use by USFS and CDF crews in large
scale fire-camp support and finally downstream beneficial uses by Blue Heron
Ranch operations. This water diversion is based on an 1865 water filing with a
1911 U.S. presidential proclamation permitting “any beneficial use” and our position -
is that all of our captured water is put to continuous and multiple beneficial uses.
We view the diversion as a stewardship that benefits the public trust and we make

every effort to reduce and eliminate any adverse impacts of the diversion.

When we (the Cole family) took possession of Marble Mountain Ranch in 1994, we
made strategic choices to evolve operations away from a highly power consump-
tive use as a mobile homé park. At thét time there were 55 licensed RV hook-ups '
each running 30 amp circuits, as well as the existing outbuilding, home and cot-
tage usage and agricultural uses. Our strategy frorﬁ the beginning has been to
search for an operational mode that would be profitable, ecologically sound, and

would suit our family business interests. This evolution has led us to the current
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92520 Hwy 96

Somes Bar, CA 95568
T 530-469-3322
guestranch@pcweb.net

- WR-5

“guést ranch” profile that has eliminated the R.V. use and relied on a much smaliler

ranch population.

We are entirely willing to continue exploring any viable alternatives to power gen-
eration such as solar supplementation. We are also willing to return a portion of
captured flows to the mouth of Stanshaw and to improve ditch water
transportation. All of these ihiprovements will require grant funding in order fo im-

plement the changes.

One final point | would like to address is the need to look at global Stanshaw creek
usage rather than a limited Marble Mountain Ranch use perspective. There is
consumptive use by land owners at the cregk confluence, there is significant con-
sumptive usage by upstream Patterson Ranch residents and a historic secondary
use on diverted water by Blue Heron Ranch operations. While we claim a historical
priority position to these other riparian users, we are not currently calling for any '
more than a recognition that these uses exists. We find it unrealistic and unfairly
burdensome to pléce management of creek flows entirely in the circle of responsi-
bility of Marble Mountain Ranch. We cannot create 2.5 cfs below the Hwy 96 cul-
vert while natural flows regularly drop below 1.5 cfs and while ignoring the uses

and needs of all Stanshaw creek water users .

Sincerely yours,

Dowge Yor

Douglas T. Cole
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92520 Hwy 96

Somes Bar, CA 95568

T 530-469-3322
guestranch@pcweb.net
www.marblemountainranch.com

cc. Mr. James R. Bybee

NOAA Fisheries

777 Sonoma Aveneue, Room 325
Santa Rosa, CA 95404

Ms. Katherine Mrowka,
Chief Watershed unit 3
Division of Water Rights

~ P.O. Box 2000

Sacramento, CA 95812-2000

Ms. Jane Vorpagel
Department of Fish and Game
601 Locut Street

Redding, CA 96001

Margaret Tauzer

National Marine Fisheries Service
1655 Heindon Road

Arcata, CA 95521

WR-5
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Subject:
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” Staté of C\gﬁ'fornia’ ' ‘ The Resources Agency
- ’ . ; , Lo, ‘.( ;
9Memorandum W e
To: © Ms. Katherine Mrowka, Chief H00BFEB 13 Py 2:5p  vate: February 7, 2007
Watershed Unit. 3 ‘ .
Division of Water Rights ' O O s (TS
P.O. Box 2000 SI*CF;\ME:\}TO

Sacramento, CA 95812-2000

DONALD B. KOCH, Regional Manager
Northern California-North Coast R
Department of Fish and Ga
601 Locust Street

Redding, CA 96001

Application 29449 of Doug Cole, Marble Mouritain Ranch, Stanshaw Creek, Siskiyou
County

~Y
BT Sl A 4!1 Ins

‘The Department of Fish and Game has received your [ December 6 2006 Ietter
which states there has been recent progress in addressing the public trust resource needs
associated with Application 29449. You requested a response within 45 days which states
any proposed protest dismissal conditions that have been developed for this matter. The
Department is'not sure what progress you are referring to. 'Department staff attempted to
call you, however, you have been out of the office for several weeks. An attempt was
made by the Department to assist the land owner with grant funding to route diverted water
back to the Stanshaw Creek watershed. That grant was not funded due, in part, to the
unresolved water right issues relating to this diversion.

This diversion was the subject of a complaint investigation as well as a protest on
Water Right Application 29449 by the Department on March 17, 2000. The Department
has written several letters which should be in the Board's records. Our latest
correspondence was a July 5, 2005, letter to Mr. Doug Cole which outlined our prlmary
concerns with thls diversion. Board staff received a copy of that letter.

As we stated in our November 20, 2001, letter to the Board, as well as in our letter
to Mr. Cole, our prlmary concerns are for the coho salmon (Onchorhynchus kisutch) which
rear in the lower reach of Stanshaw Creek below Highway 96.

At 1l

. We believe the Highway 96 culverts are currently a barrier to upstream migration of
fish. The Department, therefore, has focused our concerns and mitigation measures on
the 0.25 mile stream reach downstream of these culverts. This stream reach is
characterized by deep pools, large woody debris, dense overhanging riparian cover
shading the stream, and generally cool water temperatures thus providing good rearing
and refuge habitat for juvenile coho salmon and steelhead trout (Oncorhynchus mykKiss).
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Ms. Katherine Mrowka
February 7, 2007
Page Two

Coldwater habitats such as those provided by Stanshaw Creek are important refuges for
juvenile coho salmon which may need to escape the warmer temperatures and low
dissolved oxygen levels occasionally found in the Klamath River during the warm summer
and early fall months. However, critical coldwater refuge habitats for coho salmon and
steelhead in lower Stanshaw Creek need to be accessible to the fish, so sufficient water
needs to stay in the stream to maintain connectivity:to the Klamath River all year.

The Department currently proposes year-round bypass flows of 2.5 cubic feet per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential
impacts from the diversion on Stanshaw Creek. Our objective for these flows is to ensure
that existing instream habitat conditions in Stanshaw Creek for coho salmon and steelhead
are maintained. Water temperatures should remain cold and year-round access to the
stream from the Klamath River is a better guarantee. To accomplish this objective, we
recommend the total stream flow be bypassed whenever it is less than the designated
amount. Based on field reviews and best professional judgment, it was determined that
2.5 cfs should maintain connectivity and an adequate channel which allows young
salmonids access to Stanshaw Creek from the Kiamath River. However, the.Department
- may require additional bypass flows in the future if conditions change such that 2.5 cfs is
no longer adequate to allow salmonid passage at the mouth of Stanshaw Creek. Future
modification of the barriers or more detailed studies may also indicate a need for higher
instream flows.

It is our understanding from discussions with Board staff that water is currently
diverted from Stanshaw Creek even when there is not enough flow to run the hydroelectric
generators. We believe this procedure results in water being wasted and not being put to
beneficial use. This procedure typically occurs during critically dry periods when natural
flows are needed to maintain salmonid access from the Klamath River to cooler water,
rearing, and refuge habitat found in 'Stanshaw Creek. If the stream flow in Stanshaw
Creek is less than the amount needed to run the hydroelectric plant (3 cfs), then water for
power generation should not be diverted and the entire natural flow of Stanshaw Creek
should be bypassed to maintain the downstream fishery resources.

During both inspections, various options were discussed which could help satisfy
the required downstream flow conditions. We believe two options have merit for the Board
and the owner to consider. One option would be returning diverted flows back to
Stanshaw Creek after the water is used to generate electricity. Currently, tailwater is
discharged to the adjacent drainage of Irvine Creek. Second, improvements to the open
ditch system and/or updating the hydroelectric generation system may also allow the
applicant to divert less water while still meeting the needs for domestic purposes and
electric generation.
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Ms. Katherine Mrowka
February 7, 2007
Page Three

If you have any questions or comments regarding this memorandum, please
contact Staff Environmental Scientist Jane Vorpagel at (630) 225-2124.

cc:  Mr. James R. Bybee
NOAA Fisheries Service
777 Sonoma Avenue, Room 325
Santa Rosa, CA 95404

Mr. Doug Cole, et al.
92520 Highway 96 -
Somes Bar, CA 95568

~Ms. Jane Vorpagel
Department of Fish and Game
601 Locust Street
Redding, CA 96001

ec. Ms. Jane Vorpagel
' jvorpagel@dfg.ca.gov
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92520 Hwy 96 * Somes Bar, CA 95568+ 800-552-6284 * Fax 530-469-3321

January 4, 2007

Steve Herrera ey

State Water Resources Control Board
Divisiion of Water R|ghts

P.0O. Box 1000

Sac, CA 95812
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- Dear Mr Herrera:
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N
#

Application 29449 of Douglas T. Cole, Stanshaw Creek in Siskiyou Co.

As per our phone conversation, I am requesting an extension of 1 month to finish a
response to Katherine Mrowka’s letter dated Dec 06, 2006. '

I have been attempting to put together a grant for funding of improvements to our’
diversion that would mltlgate many of the protestant concerns. This grant proposal is

now in the process of evaluation for funding.

I intend to respond to Ms. Mrowka’s letter with a summary of our proposal and an
itemized response to each of our protestant’s concerns.

Thank you for consideration.

Smcerely,
DouglasT Cole N SRR S A AL R gt e, Py
UKD SOSII I L L R e ; R S LY
. T wesbdty T2 1 if st . . . " . .
- R R L T T I O AT
- Y PR B e RS e L IRR B DY
CeDLEE L LI o e e g ers -
y R THEM L S T G b e
7oy ] : A k]
FENRE L LB e gt st e T e e o ey
‘ SRR LIRS St AN I N S U I R e

guestranch@pcweb.net * www.marblemountainranch.com

000549



[_FT{E;? Mrowka - Application 29449 ’ —___Page 1]
p freeh - : n = r WRE > m

v e
. From: Kathy Mrowka
i To: guestranch@pcweb.net
Date: 1/23/2007 11:09:16 AM
Subject: Application 29449

Your January 4, 2007 request for a one month extension of time to respond to the Division of Water
Rights December 6, 2006 letter is granted.

Sincerely,

Katherine Mrowka, Chief
Watershed Unit 3
Division of Water Rights

(916) 341-5363
fax (916) 341-5400
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Kathy Mrowka - Application 29449 zq qL’C‘
From: = "Thomas Doyle" <TIJD@szs.com>
To: © <kmrowka@waterboards.ca.gov>

Date: 12/11/2006 10:58 AM
Subject: Application 29449

7\5 we discussed today, I am one of the owners of Blue Heron Ranch. You indicated you will send me
information concerning the above application by Doug Cole. Thank you for your cooperation and assistance.

ke
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Q _ Sta..,ater Resources Cogu® Board ,_

SURNAME

_Division of Water Rights
1001 I Street, 14" Floor ¢ Sacramento, California 95814 ¢ 916.341.5300

Linda S. Adams P.O. Box 2000 ¢ Sacramento, California 95812-2000 . ‘ Arnold Schwarzenegger

Secretary for

Fax: 916.341.5400 ¢ www.waterrights.ca.gov Governor

Environmental Protection

' : In Reply Refer
DEC 0 6 2006 - f0:334:KDM:29449

Thomas J. Doyle , ,

Schuering, Zimmerman, Scully, : r
Tweedy & Doyle

400 University Avenue

Sacramento, CA 95825-6502

Dear Mr. Doyle:

APPLICATION 29449 OF DOUGLAS T. COLE, STANSHAW CREEK IN

SISKIYOU COUNTY

Your November 22, 2006 letter advised the Division of Water Rights (Division) that you
are the manager of KBH, LLC, which owns a piece of real property known as the
Blue Heron Ranch. Doug Cole owns an adjoining piece of real property, known as the

.Marble M0untain Ranch.

Currently, Mr. Cole diverts water from Stanshaw Creek via 5,200 feet of earthen
channel and 455 feet of steel pipeline. After using the water to generate power and for
domestic use, the excess flow is discharged into Irving Creek.

You indicate that Mr. Cole has applied for a grant to study returning water taken from
Stanshaw Creek to Stanshaw Creek in lieu of diverting Stanshaw Creek water to

Irving Creek. You assert that the Blue Heron Ranch has riparian rights to water flowing
through the ditch system and any action to reduce flows in the diversion system would
be injurious to your rights. You indicate that Blue Heron ranch has water rights
pursuant to Certificate Number R590 and also has U.S. Forest Service water .
transmission rights. The Division has no record of a water right on Stanshaw Creek or
Irving Creek for your client. Moreover, a riparian right is only applicable for the natural
flow of the source, used on land that is contiguous to the source, provided the land is
located within the watershed of the source. Inasmuch as Irving Creek flow is enhanced
by diversions from;Stanshaw'Creek, the supplemental water cannot be used under
riparian right claim. Inasmuch as your diversion is occurring on Forest Service land, the
water is being appropriated for use and a riparian claim does not attach.

Division staff investigated your claim for diversion pursuant to Certificate Number R590.
This certificate is held by Neil Tocher and authorizes diversion from an Unnamed
Stream tributary to Irving Creek in Shasta County. Application 29449 of Doug Cole is
for diversion in Siskiyou County.. These matters appear to be unrelated.

California Environmental Protection Agency

" Ny . Q'?, RécygledPaperr R 000552

SURNAME

] M‘q \l;(l‘\oc ! |



WR-5

Thomas J. Doyle -2-

If you have any questions, | can be contacted at (916) 341-5363.
Sincerely,

ORIGINAL SIGNED BY:

Katherine Mrowka, Chief
Watershed Unit 3

KDMrwoka:kdmyxrivera: 12-05-06
U:\PERDRV\Kathy Mrowka\29449 doyle.doc
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Sta'_.ater Resources Coga® Board

S

Linda S. Adams
Secretary for
Environmental Protection

TO:

FROM:

DATE:

SUBJECT:

Division of Water Rights
1001 I Street, 14™ Floor ¢ Sacramento, California 95814 ¢ 916.341.5300
Mailing Address: P.O. Box 2000 ¢ Sacramento, California 95812-2000
‘ FAX: 916.341.5400 ¢ www.waterrights.ca.gov

MEMORANDUM

Jane Vorpagel

CALIFORNIA DEPARTMENT OF FISH AND GAME
601 Locust Street

Redding, CA 96001

ORIGINAL SIGNED BY:

. Katherine Mrowka, Chief

Watershed Unit 3 7
DIVISION OF WATER RIGHTS

DEC 0 6 2006

. SURNAME'

Arnold Schwaneneggér
Governor

APPLICATION 29449 OF DOUG COLE, MARBLE MOUNTAIN RANCH,

STANSHAW CREEK IN SISKIYOU COUNTY

Division of Water Rights (Division) staff understands that there has been recent pi;ogressfih.

<addressing the public trust resource needs associated with Application 29449. A response is

requested within the next 45 days that states any proposed protest dismissal conditions that .
have been developed for this matter. .

| ¢an be contacted at (916) 341-5363.

cc: Douglas Cole
Marble Mountain Ranch
92520 Highway 96
Somes Bar, CA 95568

Will Harling

Mid Klamath Watershed
P.O. Box 764

Somes Bar, CA 95568

KDMrowka:kdm/xrivera:12-05-06
U:\PERDRV\Kathy Mrowka\29449dfg.doc

California Environmental Protection Agency

A
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SURNAME

Stii..ater Resources Coga® Board R g

Division of Water Rights

II 1001 1 Street, 1{1"' Floor ¢ Sacramento, California 95814 ¢ 916.341.5300

Linda S. Adams P.O. Box 2000 e Sacramento, California 95812-2000 Arnold Schwarzenegger
Secretary for Fax: 916.341.5400 ¢ www.waterrights.ca.gov Governor

Environmental Protection
.

In Reply Refer ‘
DEC 0 6 2006 t0:334:KDM:29449

Douglas Cole

Marble Mountain Ranch
92520 Highway 96 v
Somes Bar, CA 95568

Dear Mr. Cole:

'APPLICATION 29449 OF DOUGLAS T. COLE, STANSHAW CREEK IN
SISKIYOU COUNTY

~ The National Marine Fisheries Service (NMFS) protested Application 29449 on the
basis of potential injury to public trust resources. NMFS provided protest dismissal
conditions by letter dated November 15, 2001. The Division has no record to indicate
whether you concur with the dismissal conditions. A response is requested within the
next 45 days stating whether you are amenable to the conditions or if the conditions
have been modified subsequent to the November 15 letter and you are amenable to the
‘modified conditions.

If you have any questions, | can be contacted at (916) 341-5363.

Sincerely,

ORIGINAL SIGNED BY:

- Katherine Mrowka, Chief
Watershed Unit 3

cc:  National Marine Fisheries Service
Southwest Region
777 Sonoma Avenue, Room 325
Santa Rosa, CA 95404

Will Harling

Mid Klamath Watershed
P.O. Box 764

Somes Bar, CA 95568

- KDMrowka:kdm/xrivera:12-05-06
U\PERDRW\Kathy Mrowka\29449 cole.doc \

California Environmental Protection Agency
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400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400 :
FAX: 568-0400

Website: www.szs.com

SCULLY TWEEDY & DOYI

Attorneys at Law

ooy
NTHOL BOARD

./;_.

0060V 30 PH |14y

OV O V0I5 TaGHTS
\IL‘CI 0"‘JV1tNTO

November 22, 2006

State of California

California Environmental Protection Agency
State Water Resources Control Board
Division of Water Rights

P.O. Box 2000

Sacramento, CA 95812-2000

Ladies and Gentlemen:

Lco'H. Schuering, Ir.
Robert H. Zimmerman
Thomas J. Doyle*
Lawrence Scott Giardina®
Keith D. Chidlaw
Dominique A. Pollara®
‘Theodore D. Po pmga
Patricia S. Tweed i;
Kristine E. Balog
Jason S. Barnas*
Paul A. Cardinale*
Glenn M. Holley
Christian Koster
Brian A. Rosenthal
Brett Schoel*
David J. Van Dam

*Also admitted in Nevada

Steven T. Scully (1948-1994)

I am the manager of KBH. LLC. and it owns a piece of real property on Highway 96 in
Siskiyou County; attached is a legal description of the real property. The real property Ib

commonly known as the Blue Heron Ranch.

Doug Cole owns an adjoining piece of real property, that is commonly known as Marble ~°
Mountain Ranch. It is our understanding he has a permit to take water from Stanshaw -
Creek for various uses on Marble Mountain Ranch. The water then flows into a bypass

and the bypass flows into Irving Creek. Irving Creek flows through the Blue Heron Ranch.

Itis our understanding the bypass has been in place and it has been used by prior owners

of Marble Mountain Ranch since the early 1900's.

ltis curunderstanding Mr. Cole applied for a grant to study returning the water taken from
Stanshaw Creek to Stanshaw Creek, rather than using the bypass. liis our understanding

the grant was denied, but Mr. Cole is continuing to pursue the matter.

We object to any application to reroute the water Mr. Cole takes from Starishaw Creek.
We object to any grant to study or pay for such a project. The Blue Heron Ranch has
riparian rights to the water flowing through the bypass. It has state water rights to the
water pursuant to Certificate Nurnber R590. Also, the Blue Heron Ranch has U.S. Forest

Service water transmission rights.

Please notify me if Mr. Cole, or anyone on his behalf has a pending application or a
pending grant. If there is a pending application or pending grant, the Blue Heron Ranch
willrequest an in-kind pipeline up Irving Creek to replace the lost water and it will request

repayment of any required restoration costs.
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I look forward to hearing from you.

Very truly yours,

SCHUERING ZIMMERMAN
SCULLY TWEEDY & DOYLE, LLP

Thom@

TJD:leh-
Enclosure

cc: Roger Thomas

WR-5
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From: Doug Cole <guestranch@pcweb. net> Q‘ Q/q LlL% q

To: Kathy Mrowka <KMROWKA@waterboards. ca. gov>
Date: 1/3/2006 1:17:15 PM
Subject: Marble Mountain Ranch

Katherine Mrowka
State Water Resources Control Board

Dear Ms. Mrowka,

Carl Eastlick (Siskiyou Telephone) has just called me -and relayed the
following information:

There is no CEQA document for this Siskiyou Telephone project because - .
there was a categorical class V excemption for this project. The

state project number is #02-937700 and the permitis

#0204-6UK-0342. Mr Eastlick has the documents on file and the

supporting studies that lead to the class V exemption. He is

willing to fax them.to me our you as needed.

Perhaps you can reference the prject and permit numbers to your letters.

Sincerely,
Doug Cole
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From: Doug Cole <guestranch@pcweb.net>

To: . Kathy Mrowka <KMROWKA@waterboards.ca.gov>
Date: 1/3/2006 12:50:48 PM

Subject: Marble Mountain Ranch

Katherin Mrowka
State Water Resources Control Board

Dear Ms. Mrowka,

Here are the details of our Phase | project to return flow above the
anadromous section of Stanshaw Creek. | am waiting for the Siskiyou
Telephone CEQA document number and will forward it when | receive it.

This project will pipe return water diverted from Stanshaw Creek to
Marble Mountain Ranch for power generation back to Stanshaw Creek.
Currently as much as 3 cfs is diverted via ditch out of the Stanshaw
Creek basin into Irving Creek.

This project will install a 12" return flow pipe fromthe

hydroelectric plant on Marble Mountain Ranch to the upstream inlet of
the Stanshaw Creek Highway 96 culvert (3200 ft) . This project is
located 7.5 miles north of Somes Bar, CA, along Hwy 96 and is
approx. 1800 feet above the confluence of Stanshaw Creek with the
Klamath River. : '

The private lands section ditch and pipe is 580 ft from the MMR
hydro plant and crosses MMR property to the inboard ditch on"HWY 96.
From there it proceeds 2060 ft along the Highway 96 inboard ditch,
and 460 ft across level fill to the top of the Stanshaw Creek culvert
above HWY 96 (all Cal Trans right of way).

This work is proposed to be completed during an excavation by
Siskiyou Telephone Company during an installation of fiber optic
cable. The return piping will be placed parallel to the fiber optic
cable in the same excavated cable ditch line. .

The contact field person for Siskiyou Telephone is Carl Eastlick
(467-6151, cell 598-1617). Mr. Eastlick has their CEQA documents on
file in his Fort Jones office and is going to forward that document
number to me on his return to the office. The contractor )
completing the installation is Henkels & McCoy and the contact person
for that firm is Rob Thomas.

For your information, | am going to try and format our grant proposal
to add to your file.

Best Regards, Doug Cole

-|-\ N
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From: Doug Cole <guestranch@pcweb.net>

To: ) "Kathy Mrowka" <KMROWKA@waterboards.ca.gov>
Date: *12/8/2005 1:39:30 PM

Subject: Re: Re: '

Hi Katherine, 1 should also try to outline for the the layout of our
diversion:

A catch-berm diverts water from Stanshaw creek into an earthen berm
ditch. This ditch line” carries the water 3/4 mile at a maximum 3

cfs capacity to the head of our hydroplant penstock. The water
enters the penstock, drops 200 vertical feet, and turns our pelton
wheel and generator.  From this point on, effluent water continues
across the back of our ranch and is diverted in consumptive
agricultural uses. The hydro generation occurs prior to consumptive
use and again argues against the descriptor of "incidental”.

Doug Cole "
On Dec 8, 2005, at 11:02 AM, Kathy Mrowka wrote:

> A hydroelectric power generation project can be considered

> "incidental" to an ongoing use of water if there is no change in

> the rate and timing of flows as a result of operating the power

> project. In other words, if you diverted 5 cfs into the canal for

> the domestic use and did not increase diversions to operate the

> power project, the use is considered incidental and a water right

> permit is not required. If, however, you only require 1 cfs for

> domestic use and you divert an additional 4 cfs to operate the

> power project, the use is not incidental and a water right permit

> is required.

>

> Please respond and tell me how your project is operated.

>

> Sincerely,

>

> Katherine Mrowka, Chief

> Watershed Unit 3

> Division of Water Rights

>

> (916) 341-5363

> fax (916) 341-5400

>

>

> .

>>>> Doug Cole <guestranch@pcweb.net> 12/6/2005 9:04 AM >>>

> Hi Katherine, | am attaching several documents for your information:
> Qur current CDFG grant application to improve our diversion, a copy
> of our letter to M. Tauzer at NOAA, and a response to your letter

> dated Nov 9 2005 requesting a Memorandum of Understanding and
> environmental reports.

> .
> In sum, | am requesting exemption by CEQA code section 15328 and a

> removal of our application for hydrogeneration. The application

> appears redundant, given the ongoing and historical nature of the |

> diversion and accompanying hydrogeneration and given the improvements -
> to be made: to the diversion as mitigations of CDFG and NOAA protests.
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>

> | look forward to your response, -
S .

> Doug Cole

>

>
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From: Doug Cole <guestranch@pcweb.net>

To:. "Kathy Mrowka" <KMROWKA@waterboards.ca.gov>
Date: 12/8/2005 1:25:04 PM

Subject: Re: Re:

Hi Katherine, the answer is steeped in historical use and obscured
by legislative categorization.

Original diversions totaled 600 miners inches at the inception of
Stanshaw Mining Co in the 1860s. The 1911 U.S. patent papers
signed by U:S. President Taft "assigns water rights for mining,
agricultural, manufacturing or other purposes, and rights to ditches
and reservoirs ...", As the mining operations trunckated, so did

the water diversions. By the 1950s there remained just one segment
of the original ditch lines still in-tact and in'use. This is'the

line currently supplying what now is Marble Mountain Ranch. Our
position is simply that the remaining ditch has a limiting carrying
capacity which defines and limits the remaining portion of the
Stanshaw water right (approximately 2.5-3 cfs).

The nature of the use of the diverted water has obviously evolved
over the 160 years of the diversion. The original mining operation
diverted water for use in hydraulic mining gold ore, and in the

support of mining staff with domestic consumption, agricultural use,
AND in small hydroelectric generation via DC power supply to process
ore, support-housing, and to support ranch retail endeavors and
agricultural operations. While the mining operations have long been
abandoned, the ongoing generation of power continued to support
housing for the ranch residents, State Highway workers constructing
the new HWY 96, and to support the housing for the newly established
U.S. Forest Service personnel residing on the ranch. The Stanshaw
ditch lines have in an uninterrupted fashion provided 160 years of
water in beneficial use for a broad range of uses, to ranch

residents, California State employees, Federal employees, tribal
interests and included hydro-generation that continues to date.

The "incidental" generation of power is a somewhat misleading term,
since the original diversion of the water had hydrogeneration as a
primary and increasingly important beneficial use of the water, with

the hydro-generation falling into the "other uses” category listed

by President Taft in 1911. ‘While | search for a way to satisfy

current State and Federal regulations, | sometimes find it difficult

to exactly match descriptive categories created by our legislators.

The CEQA section 15328 exemption for hydro-generation almost exactly
matches our situation, but implies a NEWLY proposed hydro-generation
facility. This hydro-generation is a century old and predates CEQA
regulations. If I try to EXACTLY match the 15328 section | fall

prey to the introduction of "incidental" into the description of our
hydroplant.

Ultimately, Marble Mountain Ranch hopes to end protestant concerns
with improvements to the Stanshaw diversion. To that end, | am
hoping to find the most streamlined positioning in the SWRCB records
and focus on technical solutions in the field that are supported by
CDFG and NOAA. That position is simply recognizing the historical
hydro-generation that accompanies this pre-1914 diversion.
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Some salient points:

1. Some form of the Stanshaw water right will continue based on

the 1911 presidential proclamation that satisfies pre-1914 water laws
AND will accompany the same protestant concerns. for the diversion

regardless on continued hydro-generation.

2. Our current intentions are aimed at mitigating protestant
concerns over the Stanshaw diversion, and to that end we are prepared.
to return hydroplant effluent to the mouth of Stanshaw and re-water
the anadroamous section of Stanshaw Creek, and to improve transport
efficiency of the ditch to minimize water loss.

3. Grant funding is currently available to improve the Stanshaw
diversions and mitigate the remaining protestant concerns. Cal Fish
and

]

Game is supportive of our mitigation efforts, and is prepared to
fund our grant applications IF we can successfully solict letters of
support | from NOAA and SWRCB. Current discussions with NOAA are
encouraging and look to positive solutions.

The acceptance of our pre-1914 diversion inclusive of it's hydro-
generation most accurately describes the Stanshaw history, and will
most effectively position us to secure funding from CDFG and NRCS to
mitigate protestant concerns. . Time is of the essence in the
mitigations of the protestant concerns. Serendipitous timings by
Siskiyou Telephone fiber optics installations in the spring of 2006

will provide the route for the return of hydroplant effluent.

Funding is momentarily available at CDFG and NRCS to complete the
improvements.

Sincerely,

Doug Cole
Marble Mountain Ranch

Since that water has without interruption been used for beneficial
purposes _
On Dec 8, 2005, at 11:02 AM, Kathy Mrowka wrote:

> A hydroelectric power generation project can be considered

> "incidental" to an ongoing use of water if there is no change in
> the rate and timing of flows as a result of operating the power

> project. In other words, if you diverted 5 cfs into the canal for

> the domestic use and did not increase diversions to operate the
> power project, the use is considered incidental and a water right
> permit is not required. If, however, you only require 1 cfs for

> domestic use and you divert an additional 4 cfs to operate the
> power project, the use is not incidental and a water right permit
> is required.

>

> Please respond and tell me how your project is operated.

>

> Sincerely,
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>

> Katherine Mrowka, Chief
> Watershed Unit 3

> Division of Water Rights
>

> (916) 341-5363

> fax (916) 341-5400

>

>

>

>>>> Doug Cole <guestranch@pcweb.net> 12/6/2005 9:04 AM >>>

> Hi Katherine, | am attaching several documents for your information:

> Our current CDFG grant application to improve our diversion, a copy

> of our letter to M. Tauzer at NOAA, and a response to your letter

> dated Nov 9 2005 requesting a Memorandum of Understanding and

> environmental reports. ‘

>

> In sum, | am requesting exemption by CEQA code section 15328 and a
> removal of our application for hydrogeneration. The application

> appears redundant, given the ongoing and historical nature of the

> diversion and accompanying hydrogeneration and given the improvements
> to be made to the diversion as mitigations of CDFG and NOAA protests.
> . .
> | look forward to your response,

> )

> Doug Cole

>

>

000564



[ Kathy Mrowka - Request for exemptio

7 -

X

92520 Hwy 96
Somes Bag CA 95568
T 800.552.6284

F 530.469.3321

guestmnch@hcweb net

www.marblemountanranch.com

N'G:OS.bdf‘ , R ‘

Page 1]]

Katherine Mrowka
SWRCB

Division of Water Rights
1001 | Street, 14th fl oor
Sacramento, CA 95814

Date 12/6/05

Dear Ms Mrowka, 5/05/05

Per our phone conversation yesterdéy, | examined the list of CEQA ex-
emptions and itappears to me that we exactly match the section 15328
exemption for small hydro projects at existing facilities.

We have a pre-1914 water diversion on Stanshaw Creek that provides our
domestic and agricultural water. The permit application we have on file
for hydro-generation on this pre-existing system (160 years) meets all the
requirements for a CEQA exemption in section 15328.

In the course of processing this existing application, we have had some
protests from Cal Fish and Game, and from NOAA. It should be noted
that we are in the process of mitigating these protests via a CDFG funded
grant to improve the water transport capabilities of the existing canal "and
to return hydro-plant effluent to the mouth of Stanshaw creek above the
anadramous section of the Creek. The Return of effiuent will mitigate ‘the
de-watering of Summer time salmonid refugia atthe mouth of Stanshaw .

Given the CEQA exemption match to section 15328, | request a removal
of your demand for a Memorandum of Understanding , Environmental -
Document, and Water Availability Analysis in your letter of Nov 9 2005.

Also, given the essence of this exemption and the ongoing mitigation ef -
forts of Marble ‘Mountain Ranch and partnering government agencies, |
am requesting a-removal of our hydro-generation application. The exis-
tence of the current diversion with pre-1914 status and with 1911 Presi-
dential proclamation along with mitigated protests for the diversion make
the hydro-generation application redundant and unnecessary by my analy-
sis.
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Thank you for your interest and attention to this matter.

Doug Cole

92520 Hwy 96

Somes Bag CA 95568
T800.552.6284

F 530.469.3321
guestanch@heweb net

www.marblemountanranch.com
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15328. SMALL HYDROELECTRIC PROJECTS AT EXISTING FACILITIES
Class 28 consists of the installation of hydroelectric generating facilities in connection with existing

dams, canals, and pipelines where:
Association of Environmental.Professionals 2010 CEQA Guidelines
216

 (a) The capacity of the generating facilities is'S megawatts or less; .
(b) Operation of the generating facilities will not change the flow regime in the affected stream,
canal, or pipeline including but not limited to:
(1) Rate and volume of flow;
(2) Temperature;
{3) Amounts of dissolved oxygen to a degree that could adversely affect aquatic life; and
(4) Timing of release.
(c) New power lines to-connect the generatmg facilities to existing power lines will not exceed one
mile in length if located on a new right of way and will not be located adjacent to a wild or
scenic river;
(d) Repair or reconstruction of the diversion structure will not raise the normal maximum surface
~ elevation of the impoundment;
(e) There will be no significant upstream or downstream passage of fish affected by the project;
{f) The discharge from the power house will not be located more than' 300 feet from the toe of the
diversion structure;
(9) The project will not cause violations of applicable state or federal water quality standards;
(n) The project will not entail any construction on or alteration of a site included in or eligible for
inclusion in the National Register of Historic Places; and
i) Construction will not occur in the vicinity of any endangered, rare, or threatened species. ,
Note: Authority cited: Section 21083, Publi¢ Resources Code; Reference: Section 21084, Public
Resources Code.
" $
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From: Doug Cole <guestranch@pcweb.net>

To: Kathy Mrowka <KMROWKA@waterboards.ca.gov>
Date: 12/6/2005 9:13:38 AM

Subject: Re:

Hi Katherine, | am attaching several documents for your information:
Our current CDFG grant application to improve our diversion, a copy
of our letter to M. Tauzer at NOAA, and a response to your letter
dated Nov 9 2005 requesting a Memorandum of Understanding and
environmental reports.

In sum, | am requesting exemption by CEQA code section 15328 and a
removal of our application for hydrogeneration. The application

appears redundant, given the ongoing and historical nature of the
diversion and accompanying hydrogeneration and given the improvements
to be made to the diversion as mitigations of CDFG and NOAA protests.

I look forward to your response,

Doug Cole
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APPENDIX A

Proposal Application Form
Section 1: Summary Information ’
1. Applicant name: Mid Klamath Watershed Council

. Contact person: Will Harling
. Address: Box 840

. City: Somes Bar

. State: CA

. ZIP: 95568 _

. Telephone number: (530) 469-3216
. EAX number: (530) 469-3372

. Email address: wharling@sisqtel.net

OO ~NOOTEWN

10. Type: Public Agency O Nonprofit Organization 0 Private Enterprise O Indian Tribe O

11. OSBCR Certified Small Business? O
If yes, specify the industry group and Small Business Reference Number:

12. Past contractor? O

13. Federal taxpayer 1D: 20-1501256

14. Project type: Water Conservation
15. Project title: 2004 Stanshaw Creek Water Conservation Projéct - Phase I

16. Amount requested:

17. Total project cost:

18. Salmc_)nid species benefited: Chinook 0° Coho 0 Steelhead O  Cutthroat O

19. Project summaﬂ : This project will pipe return water diverted from Stanshaw Creek to Marble Mountain Ranch for power
generation back to Stanshaw Creek. Currently as much as 3 cfs is diverted via ditch out of the Stanshaw Creek basin into Irving
Creek.

20. Stream: Stanshaw Creek

21. Tributary to: Klamath River
22. Major drainage system: Klamath River

23. County(ies): Siskiyou

24. Within Coastal Zone? 0O  Within Trinity River basin? O Within Klamath River basin? O

Section 2: Location Information

1. Township, Range, Section: T13.R6E Sec 33

2. Latitude, Longitude (in decimal degrees): 41.30.00 N, 123.30.00 W

3. Location description: Project will install a 12" return flow pipe from the hydroelectric plant on Marble Mountain Ranch to the

A1
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upstream inlet of the Stanshaw Creek Highway 96 culvert (3200 ft) (see attached map and drawing). Project is located
7.5 miles.north of Somes Bar, CA, along Hwy 96. Project is approx. 1800 feet above confluence of Stanshaw Creek with the
Klamath River.

4. Directions:

» FROM YREKA go North.on Highway 263 to the junction with Highway 96, then proceed South-West 63 miles to Happy Camp.and.
continue another 30 miles to the ranch. Marble Mountain Ranch (MMR) is:on the left side of the road up a ramped driveway. Driving
time is about 2 hours from Yreka. . '

FROM REDDING proceed West on highway 299 for 109 miles to Willow Creek. Take ‘highway 96 North 47 miles to Somes Bar,
then continue North 7 1/2 miles to- MMR on your right. Driving time is about 3 hours from Redding.

FROM EUREKA go North on highway 101 and proceed East on highway 299 for 50. miles to Willow Creek. Take highway 96
North 47 miles to Somes Bar and proceed North 7 1/2 miles to MMR on your right. Driving time is about 2 hours from Eureka.

Doug and Heidi Cole live in the big white house on the left as you enter the ranch. Ph #530-469-3322.

A2
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Section 3: Watershed Information

1. Major Drainage Name: Klamath River

2. Watershed Name: Stanshaw Creek
3. Watershed area : Stanshaw Creek

4. Watershed area included in this proposal: Lower portion of Stanshaw Creek Watershed

5. Land use statement: Private lands: Ditch and pipe 580 ft from hydro plant across MMR property to inboard ditch on HWY 96.
2060 ft along Highway 96 inboard ditch, and 460 ft across level fill to top of Stanshaw Creek culvert above HWY 96 (all Cal Trans
right of way).

6. Project area ownership: % private: 19 % state: 81 % federal: 0

7. Project area with landowners supportive of proposal: 100%

8. Watershed length of blue line streams: NA

9. Length of blue line streams affected by proposal: 0.5 mi.

10. Salmonids present: Coho (Oncorhyncus kisutch) , Steelhead (Oncorhyncus mykiss) , Chinook (Oncorhyncus tshawytscha)

11. Source(s) of above information: USFS Orleans and Happy Camp RD Staff, Karuk Tribe Fisheries Department

12. Salmonids historically present: same

13. Source(s) of above information: USFS Orleans and Happy Camp RD Staff, Karuk Tribe Fisheries Department

14. Limiting factors to salmonids: Stream Flow, Connectivity, Thermal Refugia

15. Source(s) of above information: USFS Orleans and Happy Camp RD Staff, Karuk Tribe Fisheries Department

3

Section 4: Project Objéctives

1. Background and Need for project: Currently, there is an interbasin transfer via a ditch carrying 1.5 to 3.0 cfs from
Stanshaw Creek to Irving Creek, located 7.5 miles north of Somes Bar on the Klamath River. This diversion is listed in the
DFG Coho Recovery Plan for the state as a high priority for restoration. Past conflict over flows, thermal refugia, and
.connectivity in Stanshaw Creek have highlighted the need to increase instream flows, particularly in the anadromous section
below the Hwy 96 culvert. Since 2003 landowners, agency, and tribal personnel have been working together to find a
solutionn that provides for salmonid habitat needs, without unduly impacting theé: Marble Mountain Ranch. All stakeholders
concur that returning Stanshaw Creek flows above the. Hwy 96 culvert is the first step to improve anadromous habitat there.
Acting on this, the Karuk Tribe, NRCS and MKWC combined resources over the summer to conduct flow monitoring and
engineer the return flow. There is an opportunity to capitalize on an existing development in the Cal Trans right of way that
must be used in the return of Stanshaw flows. Siskiyou Telephone is laying fiber optic line sometime after April 2006, and
is burying the line deep enough that the return pipe could be laid on top; thus saving the trouble of re-digging the ground
and risking damage to the fiber optic line. Coordinating with the contract to lay both lines at once will greatly reduce the
cost of project. Funds are needed to puchase pipe, and to cover installation fees above what it.costs the contractor to install
the fiber optic.

2. Known limiting factors addressed by project: Thermal Refugia, Juvenile Salmonid Habitat, Connectivity, Spawning Habitat

3. Limiting factor remediation: Increasing flows in Stanshaw Creek; particularly in the late summer months, will increase the
amount of quality cold water refugial habitat. 'Whereas Irving Creek is channelized at'its confluence with the Klamath River,
Stanshaw Creek empties and ponds into a flood scoured side channel:of the Klamath River. This pond is a classic example of
juvenile coho habitat: shaded and lined with overhanging vegetation and coarse woody debris. Annual summer surveys by the Karuk
Tribe Fisheries Department show 500 or more juvenile coho utilizing this habitat on a good year. Surveys show intermittent use of
the creek above this pool to the barrier at the Hwy 96 culvert downspout. With higher flows, this habitat should be more utilized.

A3
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Higher flows will also help maintain connectivity to the mainstem Klamath. Tribal fisheries technicians have observed
juvenile coho migrating up small creeks to escape warm mainstem temperatures (Soto 2004). Large numbers of juveniles in this
pool- indicate that migration from the Klamath into this refugial habitat is occurring. Higher flows will also expand the availability
and quality of spawning habitat. Cal Trans has identified this fish passage barrier and has plans to someday upgrade the culvert or
make a bridge and restore flat spawning habitat under the Hwy 96 fill and upstream.

4. Additional objectives: This project will return diverted water to Stanshaw Creek and end the interbasin transfer to Irving Creek.
It will bring.a diverse group of stakeholders, tribes and agencies together for planning and implementation. These include all effected
landowners, California Department of Fish and Game, Karuk Tribe of California, Natural Resources Conservation Service, NOAA
Fisheries, Mid Klamath Watershed Council, US Forest Service, State Water Resources Control Board, and the Klamath Forest
Alliance. By forging a working relationship on Phase I of this project, chances of reaching consensus on Phase II (screening the inlet

to the MMR water sytem, piping 4500 feet of ditch to the hydro plant, decreasing electrical demands through increasing power
system efficiency) will be increased.

Sectidn 5: Project Tasks and Results

1. Detailed Project Tasks: Receive grant (March, 2006). Coordinate NEPA, and rider to Siskiyou Telephone Company's
encroachment permit with CalTrans (April, 2006). Purchase materials (April 2006). Coordinate installation with Siskiyou
Telephone and their contractor, agencies, tribes and landowners (May - July, 2006). Monitor project installation through
before and after photos from landmarked photopoints (May - August, 2006). Write progress. reports.( May - August, 2006).
Write final report to DFG (February, 2007).

2. Time frame: March 1, 2006 to Februéry 28, 2007.

3. DEG acceptable protocols used in project development and completion:
0 DFG Restoration Manuat
List:
0 DFG Monitoring Protocols
List:
O Fish, Farms and Forestry Coalition Draft Protocols
List:
0O PWA Road Assessment !
O Star Worksheet Road Assessment
O V-Star residual Pool Volume
O Juvenile summer abundance estimation
0 Out-migrant trapping and efficiency
O California Content Standards
O National Science Content Standards

4. Other protocols:
5. Deliverables: This project will return 1.5 - 3.0 cfs continuous flow to Stanshaw Creek above the Hwy 96 culvert.

6. Expected Quantitative Results:
a. Stream length treated/assessed/made more accessible (distance in feet): 1800 ft.
b. Instream habitat structures to be installed (number): '
¢. Fencing lenqgth to be installed/repaired (distance in feet):
d. Road length treated/assessed (distance in miles):
e. Stream crossings treated (number):
f. Sediment prevented from entering the stream (volume in cubic yards):
g. Trees planted (number):
h. Area planted/preserved/assessed (area in acres):
i. Public meetings (number):
j. Public meeting attendees (numbery):
k. Students trained (number):
I. Juvenile fish produced: released:

7. Other products and results: Collaboration among a diverse group of stakeholders.

A4
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Section 6: Landowners, Access and Permits

Mountain Ranch.
2. Permits: NEPA ‘

3. Lead CEQA agency:

4, Requi.red mitigation? O

Section 7: Project Budget' -

1. Summary Project Costs (Please attach detailed budget):

Sources of Funds Cash

In-kind
(if applicable)

Total

Fisheries Restoration Grant Program

Other State Agencies
Name(s) and amount(s) of each:

“Federal
Name(s) and amount(s) of each:

Applicant

Other Sources
Name(s) and amount(s) of each:

Total

2. Standardized Costs:

3. Budget justification:

4. Administrative Overhead:

Section 8: Supplemental or Specialized Information

on pages B10-B14. (ALL)
0 2. Plan view diagram. See example on page B9.

A5

(CC, CF, FL, HB, HI, HR, HS, HU, MO, PM, SC, TW, WC, WD)
0 3. Project location topo map; 7.5 minute. See example on page B8.

O 1. Project budget according to the sample in the Solicitation. See examples and instructions

In the following order, please attach the following required items, as appropriate to the project tybe:

8. Applicant's qualifications and experience: The Mid Klamath Watershed Council has been coordinating restoration activities in
the Mid Klamath Subbasin since 2001. Including the work of or subsidiary, the Orleans/Somes Bar Fire Safe Council, we have
received over $1,000,000 to plan and implement watershed education and restoration projects, including water quality and
streamflow monitoring, thermal refugia enhancement, hazard fuels reduction, riparian planting, noxious weed removal, community
education, a quarterly newsletter, and moré. We recently received our non-profit status, which has allowed us to hire an office
manager/accountant, and increased our ability to-handle more project work.

9. Previously completed projects and outcomes under grant program: We have received one organizational support grant from
the DFG, which became active in September, 2004. Our first progress report was submitted in January, 2005.

1. Landowners granting access for project (Please attach access agreements). Doug and Heidi Cole, owners of Marble
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(CC, CF, FL, HA, HB, HI, HR, HS, HU, MD, MO, PM, RE, SC, TE, TW, WC, WD, WP)
0 4. Watershed map. See Section Ill. (HU, MD, MO, OR, PI, PL, WP)
0 5. Landowner access agreements. See examples on pages B2-B7.
(All projects with on-the-ground work)
D 6. Project 10-year maintenance agreement. See examples on pages B3-B5. (HR, HU) :
0 7. Written eligibility certification from CDF. See Section lll. (CF)
O 8. Evaluation plan. (see Section Ill - ED, TE). Quality Assessment/Quality Control Plan (see Sectlon il - MD, MO).
0 9. Land acquisition/easement information. See page 7, Section IIl. (HA)
O 10. Water purchase information. See pages 9-10, Section Ill. (WP)
0 11. Status report. See Section lll. (OR, PI)
0 12. 5-year management plan (new projects only). See page 13-14, Section lli. (RE)
0 13. Environmental project questionnaire. See form on pages B15-17.
(CC, CF, FL, HA, HB, HI, HR, HS, HU, MD, MO, PM, RE, SC, TW, WC, WD, WP)
O 14. Project follows guidelines in the California Coho Salmon Recovery Strategy (RE)
(Coho related projects must follow guidelines outlined in appendices H or I, view at
http.//www.dfg.ca.gov/nafwb/pubs/2003/CohoRecovery/RecoveryStrategy 20031105.pdf

O 15 Drug Free Workplace, Std 21 (Appendix B)
O 16. Non-Discrimination, Std 19 (Appendix B)
0 17. Payee Data Record, Std 204 (Appendix B)

Supplemehtal Information Checklist by Project Type
(Please refer to the item numbers above)

Project Type Item Number Project Type
AC 1 OR
cC 1,2,3,5,13, 15, 16, 17 . PI
CF 1,2,3,5,7,13,15,16, 17 PL
ED 1,5,8,15,16, 17 ) PM
FL 1,2,3,5,13,15,16,17 ‘ RE
HA 1,3,5,9, 13,15,16, 17 SC
HB 1,2,3,5, 13,15, 16, 17 TE
HI 1,2,3,5,13,15, 16, 17 T™W
HR 1,2,3,5,6,13,15, 16, 17 wcC
HS 1,2,3,5,13, 15,16, 17 WD
HU 1,2,3,4,5,6,13,15,16, 17 WP
MD 1,3,4,5,13,15,16, 17 OR
MO 1,2, 3,4,5,13, 15, 16, 17 PI

A6

Item Number
1,15, 16, 17
1,15, 16, 17

,13 15 16, 17
2,13, 14,15, 16,

000574



g - ‘l.ﬁ WR-5

INTERIM BINDER, LAND DESCRIPTION

The land described herein is situatéd.in the State of.:California,
.County of Siskiyou, UNINCORPORATED AREA, and is described as:

PARCEL I

Lot Five, the Southwest quarter of the Northwest quarter of the
Northeast quarter, the West-half of the Southeast quarter of the
Northwest .quarter of the Northeast quarter, the Northeast quarter
of the Southeast quarter of the Northwest quarter of the
Northeast quarter,. the Northwest quarter of the Northwest quarter
of the Southwest quarter of the Northeast quarter, the East half
of the Northwest quarter of the Southwest quarter of the
Northeast quarter and the West half of the Northeast quarter of
the Southwest quarter of the Northeast quarter; All being in
Section 4, Township 12 North, .Range 6 East,. Humboldt Meridian,
California. :

EXCEPTING FROM the above described property-so much thereof as
‘was conveyed to the State of California by deed dated January 12,
1966 and recorded March 10, 1966 in Volume 526 of Official
Records, Page 891.

TOGETHER WITH, howe&er, all that portion of the highway as
conveyed to the State of California by deed recorded in Volume-
526 of Official Records, Page 891, described as:

a. All that portion of the existing State Highway in the
.North half of the Northeast quarter of Section 4,
.Township 12 North, Range 6 East, Humboldt Base and
Meridian, lying Westerly of the courses described as
having a bearing and length of South 21° 25’ 24"East,
325.23 feéet and South 68° 52’ 45" East, 206.40 feet in
‘the deed to the State of California recorded March 10,
1966 in Book 526 of Official Records, Page 891,
Siskiyou County Records.

b. All that portion of the existing State Highway.in the
: North half of the Northeast quarter of Section 4,
Township 12 North, Range 6 East, Humboldt Base and
Meridian, and the South half of the Southeast quarter
of Section 33, Township 13 North, Range 6 East,
Humboldt Base and Meridian, lying Easterly of and
. terminating at the following described lines:

Line 1

The course described as having a bearing and length of
North 29° 54’ 45" West, 397 feet, more or less, in the
exception in the deed to the State of California
recorded March 10, 1966 in Book 526 of Official
Records, Page 891, Siskiyou County Records.

EXHIBIT A
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Line 2

Commencing at a point on the North line of said Section
4, from which the corner common to.Sections 3 and 4,
Township 12 North, Range 6 East, Humboldt Base and-
Meridian, and Sections 33 and 34, Township 13 North,
Range 6 East, Humboldt Base and Meridian, bears South
88° 51’ 44" East, 1769.19 feet, said point also being
Engineer’s Station "A" 479+77.35 P.0.C. of the
Department of Public Works’ 1964 Survey between Somes
Bar and T1 Creék (State Highway 0l1-Sis-96); thence,
from a tangent that bears North 47° 20’ 27" West along
a curve to the left having a radius of 1000 feet,
through an angle of 7° 37’ 11", a distance of 132.99
feet; thence, North 35° 02’ 22" East, 66.00 feet to the
TRUE. POINT OF BEGINNING thence North 54° 57’ 38" West;
152.00 feet. ’

PARCEL II

All that portion of the Southwest quarter of the Southeast
quarter of Sgction 33, .Township 13 North, Range 6 East, H.M.,
described as: : '

BEGINNING at the South one-quarter corner of said section; thence
East 330 feet to the True Point of Beginning; thence East 330
feet along the South line of.said section to the East boundary of
the Lue Hayes property; thence North 330 feet along the East line
of said Hayes property; thence West 330 feet; thence South 330 '
feet to the True Point of. Beginning, and particularly described
as the South half of the East half of Southwest quarter of
Southwest quarter of Southeast quarter of Section 33 Township 13
North, Range 6 East, H.M. :

EXCEPTING THEREFROM that portion conveyed to the State of
California for Highway purposes by the Deed recorded December 15,
1965, in Volume 524, Page 98 of Official Records.

‘ A.P.No.: (85-00) 26-290-180; 33-080-050, 070
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»‘ State Vﬁt"er Resources Contr@eard

v Division of Water Rights

A gency ecretary

" Dear Mr. Cole:

1001 I Street, 14" Floor-¢ Sacramento, California 95814 ¢ 916.341.5300

NOV 09 2005

Doug Cole, et al.
Marble Mountain Ranch
92520 Highway 96
Somes Bar, CA 95568

‘: .
b

|

| MEMORANDUM OF UNDERSTANDING FOR PREPARATION OF

ENVIRONMENTAL DOCUMENT AND WATER AVAILABILITY ANALYSIS

Your water right application(s) has/have been reviewed to determine what steps you will need to
take before the State Water Resources Control Board (State Water Board), Division of Water

SURNAME

Alan C L!oyd Ph.D. Mailing Address: P.O. Box 2000 ¢ Sacramenloz California 95812-2000 Arnold Schwarzenegger
FAX: 916.341.5400 ¢ www.waterrights.ca.gov . . Governor

Rights (Division) can continue processmg your application(s). The required steps are discussed

below.
California Environmental Quality Act (CEQA) Documents

CEQA requires that the State Water Board, as Lead Agency, directly or under contract, prepare
the appropriate environmental documentation prior to taking any discretionary action, such as
approving a water right application. You are responsible for all costs related to the
environmental evaluation and preparation of CEQA documents. This includes the related ﬁshery
impact studies discussed below. You are required to enter into a Memorandum of Understanding
(MOU) that defines your role and the roles of the State Water Board and your environmental
consultant(s) for preparing the appropriate CEQA documents A copy of the MOU template can
be obtained at www.waterrights.ca.gov/forms (click on Memorandum of Understanding for
Preparation of Environmental Documents). If you are unable to access the Division’s web page,

‘a.copy can be obtained by contacting the Division at the above address or telephone number.

If you think that CEQA does not apply to this project, please provide written justification and
documentation to support your position. Also note that the final determination regarding the
applicability of CEQA to the appropriative water rlght process is the respons1b111ty of the State
Water Board as Lead Agency.

Clame
N

A ‘California Environmental Protection Agency

SURNAME |/\&&%\\\_705« ] “'o.nm/W T |
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Doug Cole, et al. -2-

Potential Cumulative Impacts on Threatened Fish

National Marine Fisheries Service (NOAA Fisheries Servi:ce) listed the Central California Coast
coho salmon (Oncorhynchus kisutch) and the Central California Coast steelhead (O. mykiss) as
threatened under the federal Endangered Species Act. Subsequently, NOAA Fisheries Service

* and the California Department of Fish and Game (DFG) developed a method to assess potential

site-specific and cumulative impacts of proposed water projects on anadromous fishery resources
in coastal watersheds. This assessment method is described in a document titled Guidelines for
Maintaining Instream Flows to Protect Fisheries Resources Downstream of Water Diversions in
Mid-California Coastal Streams (Draft) (Guidelines), prepared by NOAA Fisheries Service and
DFG and dated June 17, 2002. A copy of this document can be obtained at '
www.waterrights.ca.gov/coastal_streams/index.html.

Request for Information

The applicant is responsible for completing most technical activities associated with processing a
water right application, including resolution of valid protests filed against the application. These
technical activities may require that you hire qualified engineering and environmental
consultants. They will analyze the project watershed and, if necessary, recommend specific
project modifications or actions (mitigation measures) to: 1) prevent your project from
contributing to significant cumulative impacts on anadromous fishery resources in the
watershed; 2) prevent your project from causing or contributing to other significant
environmental impacts; and 3) resolve valid protests against the project. You or your
environmental consultant(s) must also prepare the appropriate CEQA documents. A list of
environmental and engineering consultants who are familiar with the preparation of water rights
analyses and CEQA documents can be obtained at www.waterrights.ca.gov/wrinfo/contacts.htm.

As part of this process, you must determine whether the total diversion demand in the project
watershed, including your proposed diversion(s), may cause a significant adverse impact to
anadromous fishery resources. Documentation to support a finding that there is water available
for appropriation for this project must also be provided according to California Water Code
section 1375 (d). To meet these requirements, the applicant must prepare and submit to the
Division a Water Availability Analysis/Cumulative Flow Impairment Index Report (WAA/CFII
Report) for review and acceptance. An example of how the WAA/CFII Report should be
formatted can be viewed at www.waterrights.ca.gov/forms. The WAA/CFII Report’s results
may require additional site-specific hydrological and biological surveys/analyses in consultation
with NOAA Fisheries Service and DFG. Please consult the Guidelines for further information.

In view of the above discussion, please advise the Division in writing within 30 days of the date
of this letter if you wish to continue pursuing a water right permit for your project. Your
response should also acknowledge that you agree to retain:the appropriate engineering and
environmental consultants to prepare the WAA/CFII Report and appropriate CEQA documents.
I,f you do not respond in writing within the time allowed, we will assume that you no longer wish
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Doug Cole, etal. - -3-

to proceed with your project. The Division may then cancel your application(s) pursuant to
Water Code section 1276. If you have a pre-existing project that requires a water right permit
and your application is cancelled, you must remove your project or you will be subject to
enforcement action. The Division may assess administrative civil liability of up to $500 per day
pursuant to Water Code section 1052. In addition, the Division may issue a cease and desist
order in response to an unauthorized diversion or threatened unauthorized diversion pursuant to
Water Code section 1831. A person who violates a cease and desist order is liable for civil
liability of up to $1,000 per day of violation. (Wat. Code, § 1845.)

If you intend to continue processing your application(s), you must submit to the Division, in
writing, the following items within 180 days from the date of this letter: 1) identification of the
consultants or persons that will prepare the WAA/CFII Report and a description of their
expertise; 2) identification of the consultants or persons that will prepare a draft of the CEQA
documents and a description of their expertise; and 3) a copy of the MOU fully completed and
signed, except for the Division Chief's signature and designation of the Division's MOU
manager. (The Division's MOU manager will be the Division's day-to-day representative for
administration of the MOU.) After the MOU is received and approved, the Division will return a
copy of the executed MOU to you naming the Division's MOU manager. The MOU execution
date w111 be the date the MOU is signed by the Division Chlef

Please submit the requested information by the dates spec1uf1ed above. If you do not submit the
requested information within the time allowed, your application may be canceled without further
notice.

If You Have any Questions -
Questions concerning this letter may be directed to Katherine Mrowka at the above address or

electronically to Kmrowka@waterboards.ca.gov. She may also be contacted by telephone at
(916) 341-5363.

Sincerely,

STEVEN HERRERA, Chief
Water Right Permitting Section

Dsheeders/Sherrera/VAW;DHeinrich: jmtipps 03.08.05 .;
U:\PERDRV\DSheeders\MOU letter on letterhead Mar 8 final for Donna.doc
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STATUS REPORT: Douglas T. Cole (A@449)
This is a complicated project which has been s>1mering for a long time, but looks like it
could be resolved in the near future. Cole has a pre-1914 right for a limited flow for
consumptive use, and filed this application for hydro power. Right now the water he
diverts does not return to the creek from which it was diverted, but flows to another
drainage adjacent to his property.. This causes problems, especially for steelhead habitat
farther down in the stream. DFG has protested the project.

Recent developments indicate a possible solution: a cable company is digging a ditch at

the lower end of Cole’s property, and is willing to allow him to install a pipe to carry
water from his hydro diversion back to the stream, just above the steelhead habitat. Jane
Vorpagel of DFG is OK on this, because it protects the habitat. She also wants a
minimum bypass flow at all times, and Cole seems willing to accommodate this. In my
discussions with him, I indicated that he would probably have to build a bypass structure
at the head of his diversion canal to provide a minimum bypass, and then only divert the
permitted amount.

A downstream landowner also wants to develop some hydropower, under claim of

" riparian right, and so wants more water left in the stream. However, Chuck Rich informs

me that riparian users for hydropower are only allowed to use the natural fall (head) on
their property; they cannot go upstream beyond their property boundary to gain additional
head. Therefore, this issue should be a nonstarter. ' .

Cole has been working with a negotiator, Will Harling (see file), from the MidKlamath
Watershed Council, to work through these issues. He wants some sort of OK from us in
the near future so they can install the pipe while the ditch is open. This should be a
priority action, in my opinion, so we can finally get this done. See letters and notes in the

file. ' .
O/o %ﬁ S

WR-5
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State of California.— Resources Agency . ‘ .oLD SCHWARZENEGGER,Gavernor
J2XEPARTMENT OF FISH AND GAME o —_
http://www.dfg.ca.gov SIATE WATER RESOURCES ’_‘YB

NORTHERN CALIFORNIA-NORTH COAST REGION ¥ I\l B0)ROADD
601 Locust Street . 0 < DRAATL
: Redding, CA 96001
(530) 225-2300 R-l ” ' 2 PH o 0-]
July 5, 2005
Yy

Mr. Doug Cole

Marble Mountain Ranch
92520 Highway 96
Somes Bar, CA 95568

Dear Mr. Cole:

—aihe. Department of Fish and Game has received your letter which details i S
S AT 'yuur:orepeeais tS mitigatetimpacts to"toho saimon ifori yourclrrent™=—8&5= —sbedtomme
unauthorized diversion in Stanshaw Creek. As you know the Department
protested your water right application on March 17, 2000. We are also preparing
comments and conditions for your. small domestic use application which has
come up recently for renewal.

The Department’s primary concern regarding your diversion is the
protection of anadromous fish habitat in the approximately 0.25 mile reach of
_ . Stanshaw Creek from the Highway 96 crossing to the stream'’s confluence with
* ‘the Klamath River. :

Your letter proposes two phases of mitigation.. Phase | involves piping
effluent from hydroelectric generation back to Stanshaw Creek above the
Stanshaw Creek/Highway 96 culvert. This mitigation method was discussed on
various field trips to your ranch during the protest of the water right application.
The Department agrees if you pipe this water, which is currently being
discharged to Irving Creek, back to Stanshaw Creek, above the Highway 96
culvert, then coho habitat below the culvert should be maintained in this portion
of Stanshaw Creek.

Specific flow requirements will be discussed in the future, however, the
Department determined in a previous field review that a flow of 2.4 cubic feet per
second in Stanshaw Creek below the culvert should maintain suitable habitat for
coho salmon

~ Phase Il in your letter proposes:

. Maintaining current minimum flows past the-point of dlverS|on for resident
Stanshaw Creek trout.

Conserving California’s Wi[d[lfe Since 1870
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Mr. Dbug Cole
July 5, 2005
Page Two

. Installing a half-round culvert in the historic canal line to prevent bérm
failures, overtopping in high water events and to improve efficiency of
water transportation.

) Installing solar power generatlon systems to compllment hydroelectrlc
generation.

Maintaining current commitments for minimum flows past your “Point of
Diversion” is a requirement of your lake or streambed alteration agreement.and
should not be considered part of Phase 1l implementation. :

ek s
v TERRTONY ey i ,,??n.r\ha,
AP T

segEie YT T “The Department SUPPOIStHE concept of Your-proposalss “Westibaksforwara™
to working with you in the future to resolve our protests to your water right
applications. If you have questions or comments regarding this letter please
contact Staff Environmental Scnentlst Jane Vorpagel at (530) 225-2124.

Sincerely,

DONALD B. KOCH
Regional Manager

cc: ‘/Mr. Jim Sutton
Division of Water Rights
"P.O. Box 2000
- - Sacramento, CA 95814 .

Mr. Will Harling

Mid Klamath Watershed
P.O: Box 764

Somes Bar, CA 95568

Ms. Jane Vorpagel
Department of Fish and Game
601 Locust Street
Redding, CA 96001
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Dear Sirs, 5/05/05

Itis n‘1y hope to update you on Marble Mountain Ranch (MMR) plans and intentions
regarding Stanshaw Creek water diversion and associated hydroelectric generation. In
association with Will Harling of the Mid Klamath Watershed Council, we hope to
address and mitigate the concerns of federal, state, and tribal agencies, as well as other
interested parties, while simultaneously preserving the viability of Marble Mountain

Ranch as an entity.

We understand the concerns about the effect of the MMR diversion on refugial salmonid
habitat from the mouth of Stanshaw Creek to the Highway 96 culvert during warm
weather months, and secondly on habitat maintenance for resident trout and other riparian
species in Stanshaw Creek from the upstream end of the Highway 96 culvert to the Point
of Diversion (POD).

Itis our intention to pursue a two phase improvement of the diversion and water
transportation system at Marble Mountain Ranch that is described as follows:

STANSHAW CREEK WATER CONSERVATION PROJECT - PHASE |

Effluent from hydroelectric generation at MMR s currently discharged into Irving Creek
near the southern boundary of MMR with State Highway easement property. We propose
to redirect discharged water from the hydroelectric plant westward via an 8 inch
Low-Pressure PVC Pipeline across the MMR property to Highway 96, then through a
CalTrans easement downhill along Hwy 96 to the head of the Stanshaw Creek/Highway
96 culvert. This returned piped water will improve refugial salmonid habitat located
between the mouth of Stanshaw Creek and the Stanshaw Creek/Highway 96 culvert.

This projeci is facilitated by the serendipitous timing of an excavation to install fiber
optic cable along the Highway 96 portion of the return flow pipe’s path. Preliminary
discussions with Siskiyou Telephone, Henkels and McCoy (their contractor), and with

- CalTrans personnel have been positive and supportive of a concurrent placement of the -

return piping during the installation of ‘the fiber optic cable. There is some urgency to
finalizing the details of this project to be ready for implementation when the contractor is
ready to work on this section of highway. Tentatively, it looks like this may occur in the
Spring of 2006, but may be as early as the late Summer/early ‘Fall 2005, depending on
Siskiyou Telephone funding. .

With the completion of Phase I return of hydroelectric generation effluent, the existing
canal lines that transport effluent water across MMR toward Irving Creek will be
maintained to carry domestic and ag water that will continue to be consumed by MMR
activities. The current pond at MMR will be maintained for fire prevention, ag use, and
recreational use by ranch guests. This portion of the canal must also be preserved so that
during maintenance of new return piping, or in the event of a catastrophic failure of
return piping, there is a secondary return route for diversion water back to the Klamath
River. This is a “win-win” proposal that allows existing MMR power generation to
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continue while mitigating impacts to the anadromous portion of Stanshaw Creek.
PHASE I

Improving riparian habitat in the de-watered stretch of Stanshaw Creek between the POD
and the Stanshaw Creek/Highway 96 culvert will be addressed by the following:

1. Maintaining current commitments to allow minimum flows to pass the POD for
downstream migratory Stanshaw Creek trout.

“2. Installing half-round culvert in the historic canal lines to prevent over-topping in high
water events, to prevent berm failures during increasing crossings by local elk herds
utilizing canal habitat, and to improve efficiency of water transportation. This step could
also facilitate a need for less water diversion as efficiency of transport is improved. Half-
round culverts are seen by MMR as a solution that preserves some of the existing habitat
that the canals generate, and preserves the aesthetics of the historic canal line that are
enjoyed by MMR guests hiking the historic route of diversion. Native basket weavers
will also be able to continue gathering basket materials along the canal line.

3. Installation of solar power generation systems at MMR will compliment hydroelectric
generation, and will mitigate the dependence of MMR on hydroelectric generation or
fossil fuel consumption, while preserving the commercial viability of MMR. This step
could ultimately also justify reducing diversion flows during sensitive warm weather
months.

We are soliciting you for a letter in support of the concept for these proposals. We see a
possibility for a solution that will immediately and directly address the points of
contention over the MMR diversion and set a precedent for joint solution finding.

Sincerely,

Doug and Heidi Cole,
Marble Mountain Ranch

Will Harling,
Mid Klamath Watershed Council
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continue while mitigating impacts to the anadromous portion of Stanshaw Creek.
PHASE 11

Improving riparian habitat in the de-watered stretch of Stanshaw Creek between the POD
and the Stanshaw Creek/Highway 96 culvert will be addressed by the following:

1. Maintaining current commitments to allow minimum flows to pass the POD for
downstream migratory Stanshaw Creek trout.

2. Installing half-round culvert in the historic canal lines to prevent over-topping in high
water e€vents, to prevent berm failures during increasing crossings by local elk herds
utilizing canal habitat, and to improve efficiency of water transportation. This step could
also facilitate a need for less water diversion as efficiency of transport is improved. Half-
round culverts are seen by MMR as a solution that preserves some of the existing habitat
that the canals generate, and preserves the aesthetics of the historic canal line that are
enjoyed by MMR guests hiking the historic route of diversion. Native basket weavers
will also be able to continue gathering basket materials along the canal line.

3. Installation of solar power generation systems at MMR will compliment hydroelectric
generation, and will mitigate the dependence of MMR on hydroelectric generation or
fossil fuel consumption, while preserving the commercial viability of MMR. This step
could ultimately also justify reducing diversion flows during sensitive warm weather
months.

We are soliciting you for a letter in support of the concept for these proposals. We see a
possibility for a solution that will immediately and directly address the points of
contention over the MMR diversion and set a precedent for joint solution finding.

Sincerely,

»
oug ant’Heidi Cole,
Marble Mountain Ranch

Will Harling,
Mid Klamath Watershed Council
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L% 2003704 PENEING APPLICATION ANNUSL FEE REVIEW s

APPLICATION : REVIEW COMPLETED BY: ~ JESutton

, , i .-Routing’..4 -5
NO. A029449 . ) . DATE: 1 06/28/2004 Poreon Initial &
. ‘ : . . Task ‘Date |
OWNER ‘T Doqg!as ]. Cole‘g v T T m , : J , as: ‘ (c‘omplgted) |
i Al . Revie_wer W
compiete) |8/05/ 280y
.{Was a public notice of the application issued? : Senior /y
. T ' roVi y
If so, what date? ~ |01/28/2000 . Sy }—
' ) SJW post ZL)
‘ YES _ |Was the application "received” beforg July 1,-2003 (i.e. the date hand-written on the bottom right and ';’gf:o :
" |corner of the first page of the application)? Binder '7/ 7/0
- . Return
. original :o
IF ANY OF THE FIVE FOLLOWING CRITERIA ARE TRUE, AN ANNUAL FEE IS NEEDED "f")‘:f'gg;“

Has the diversion of water, the construction of diversion works, or the clearing of land where the
diverted water will be used or stored been initiated before a permit has been issued authorizing the

diversion?
If you are uncertain whether or not there is an existing or "threatened" diversion call the applicant/agent and write a contact

memo to the file (one phone call rule, see MPF for explanation). If you have no evidence (verbal, written, plcture etc)ofa
diversion-or threatened diversion you must answer "NO" to this question.

If yes, provide the name & date of item that provides evidence of this. I Appliéaﬁoﬁ S | 03/27/1989 ldate

Is the application on hold because the applicant has 'requested any delay in processing?

. NO ..

If yes, provide the name & date of file item that provides evidence of this.  ° | - - T I ldate

J1s the applicant the CEQA lead agency and has the applicant failed to adopt or certify a final environmental document (as
required) for the project within 2 years after the application was noticed?

NN R S B Idate

If yes, provide the name &bdaté of file item that provides evidence of this. | o

E‘_QD{QM:] Has the applicant not submitted supplemental information as required by the Division of Water Rights under WC 12757

If yes, provide the name & date of the file item that provides evidence of this. L S N —ldate

[ Is the permit signed by the Division Chief and ready for issuance but the applicant has not paid the fees required by Public
Resources Code 10005, Fish and Game Code 711.4, or other law?

If yes, provide the name & date of file item that provides evidence of this. [ . ‘ L ]date

. NOTE: Complete Page Two of this form even if NO annual fee is
@ = ANNUAL FEE REQUIRED required. Enter the diversion information and initial the dialog boxes
= concerning diversion data and WRIMS.

"-+|Does this application include hydropower as a use (more than just incidental)? : Z) —
: 2o (0! a//@//zcaa&
ANNUAL FEE MAY BE MODIFIED - COMPLETE HYDROPOWER 6,\ @
SUPPLEMENTAL WORKSHEET V2l o

Page 1/2 Rev. 3/31/04
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2003/2Q004 Pending Applicatig

Annual Fee Review--

* 'APPLICATION NO.|

LA

49 |

=

Page 2’

WR-5

Fee Calculatlon Sheet

Date & description of file item from which diversion data below were derived. * “Notice "
03/17/2000 date
I reviewed the file to see if there were any reductions in the diversion season rate, and/or amount & any POD
eliminations that were not noted in the working copy of the application. | made any necessary corrections to the Initials
working copy of the application & then applied the correct data below.
Total Annual Diversion Limitation (if applicable) ' 2,168.10 ‘acre-feet (A)
-3 I Direct Diversion Calcs. < = POD 1 POD 2| POD 3 POD 4
Direct Diversion Rate I ~3.00{cfs 0.00|cfs ~ 7:0.00|cfs 0.00|cfs
. 0:00{gpm - OOOme A 0.00igpm 0.00;gpm
{fill in only one rate for each POD) . 0.00/gpd 0 00/gpd 0.00!gpd 0.00 gpd
_Length of Season of Diversion i =365 days 0ldays " 0ldays 1o .~ _Ojdays
Direct Diversion Quantlty(s) 2171 .93|acre-ft 0.00)acre-ft ~ 0.00}acre-ft l 0.00]acre-ft
POD 5 POD 6 POD 7 POD 8
I Direct Diversion Rate | . 0.00]cfs ' 0.00]cfs B 0.00|cfs , 0.00|cfs
) i . '0.00{gpm . 0.00|gpm 0.00{gpm 0.00{gpm
fill te f h POD . 1 : -
(fitin only one rate for each POD) : " 0.00/gpd * 0.00/gpd .+ 0.00/gpd _* 0.00|gpd
Length of Season of Diversion MM‘E days 0ldays [~ 0/days MW‘*—m days
Direct Diversion Quantity(s)] —0.00]acre-ft 0.00Jacre-ft [ 0.00jacre-t [ 0.00]acre-ft
Total Annual Direct Diversion Quantity (calculated) | 2,171.93 | acre-feet (B)
Total Annual Direct Diversion Quantity Cap (if applicable) ( .. 000 - - | acre-feet (B*)
I (if there is an annual direct diversion cap it will be used to calculate the annual fee)
‘Anniual Storage Quantity.s -] _ RES1 RES 2 RES 3 RES 4
~ -~ 0.00lacre-ft - 0.00|acre-ft |+ 0.00}acre-ft » . 0:00|acre-ft
Collection Season (mo/dayto)| - .- .. .] S 1.3 ‘ : :
RES § .
L 0.90 acre-ft
Collection Season (mo/day to) |+ . ' t . .
*Total Annual Storage Quantltyl .0.00 lacre-feet (C)
&1L 7 Total Annual'Diversion for Fee Calculation .* -~ 2,168.10 [acre-feet [A or (B+C) or (B*+C)]
Fee Calculation: 2168.1 acre-feet X $0103/acre-foot | $65.07 j
Minimum Annual Fee $100
| have checked the above-listed and verified diversion data against the data in WRIMS. | have completed the Initial
WRIMS diversion data correction sheet and have routed it to Whalen to make any needed changes to WRIMS. nitials
2ep Correclios, ,
ANNUAL FEE FOR & 7o 7 e
2003-04 $100.00 '
= Page 2/2 Rev.4/21/04
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‘$;17;;0'0‘!00 What is the filing fee or annual fee previously calculated for 2003-04?

if any of the following criteria apply to the hydropower application, then
the previously calculated annual/filing fee will apply:

Was a petition to revise FAS or a petition for an assignment of a State
filing submitted with the application? '
Has the applicant not submitted supplemental information as required
under Water Code section 12757

The previously calculated filing/annual fee will be modified as follows:

Projects subject to FERC licensing shall be charged 30% of the previously
calculated filing fee or annual fee. Projects not subject to FERC are charged 50% of
the previously calculated fee. In both cases the minimum fee is $100.

Is the project subject to FERC licensing? /OW P g M aoe S

The modified filing/annual fee is: ,’ ‘ $50.00
The minimum hydropower filing/annual fee is: : $100.00
The filing/annual fee for this hydropower application is: L/ $100.00

§7‘D
7/4/0sz
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“ Jim Sutton - water T , % Pagg_j_lj
PR 6 ‘ —WR-5

From: “Jane Vorpagel" <JVorpage@dfg.ca.gov>
To: <JSUTTON@waterrights.swrcb.ca.gov>
Date: 11/17/04 1:57PM

Subject: water

Hi Jim,

I got to thinking about the Cole diversion. | think we already
recommended a bypass flow which would protect coho. | recall it was the
amount we measured during one of our field trips. We wanted the bypass
measured at the culvert at the Highway. if the flow is....??7 at the
culvert then he can divert. | think my notes Or that report, have the

flow #. | just wanted to let you know in advance that we did come up

with a number... he does not need to do a flow study.

thanks,

Jane

also can you tell me who at the Board | can ask.... What is the Feb
median flow in Sugar Creek Trib to the Scott River. ? Ross Swenerton
mentioned a few names but | don't recall them.

Thanks,

Jane
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N - State @ater Resources Contr@ Board

v | ) ~ Division of Water Rights

.- . 1001  Street, 14% Floor « Sacramento, California 95814 » (916) 341-5377 S .
Winston H. Hickox Mailing Address: P.O. Box 2000 « Sacramento, Califorria ¢ 95812-2000 Grc?' Daws
Secretary for FAX (916) 341 5400 « Web Site Address: htip://www.waterrights.ca.gov vernor
Environmental
Protection
oo . ‘ In Reply Refer to: »
AUG 9 2 2002 . 363:MC:262.0(47-40-01); A029449
. Klamath‘Forest Alliance

‘¢/o Law Offices of Donald B. Mooney
129 C Street, Suite 2
Davis, CA 95616

Dear Mr. Mooney:

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE
COLES REGARDING DIVERSIONS FROM STANSHAW CREEK IN SISKIYOU COUNTY

Staff of the Division of Water Rights (Division) has completed their review of your letter of

June 24, 2002 regarding the subject complaint. You indicate in this letter that you and your
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter -
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of
Investigation and your letter, I have concluded that further action with respect to your client’s
complaint is not warranted, and I have directed the Complaint Unit to close this complaint. The
supporting ratlonale for this action is described below. ,

Unauthorized D1vers1on of Water — You contend that the Division previously determined that
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per
second (cfs). Regardless of past letters sent by the Division containing estimates of what could

" be diverted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory
authority to quantify such a claim. Only the courts can make this determination. The most
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as
much, if not more, water than is used today. All available evidence suggests that the diversion
and use has been maintained in a diligent and continuous fashion ever since. Consequently, we
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right
to divert water for the full irrigation and domestic uses currently maintained, including

‘. ‘reasonable conveyance losses.

Wlule the Cole’s current diversion of water for power purposes is not technically covered by a
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a
determination regarding issuance of a permit are very common, especially for long-standing
diversions such as the Cole’s. The State Water Resources Control Board (SWRCB) has
discretion whether to take enforcement action against an unauthorized diversion of water. Upon
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer
consideration of enforcement. The SWRCB may consider several factors when deciding
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against
a person who files an application promptly upon notification of the complaint, and then

California Environmental Protection Agen

energy challenge facing California §s real. Every Californian needs to takqimpediate action to reduce energy ca*umptmn

SURNAME 7'1?0’ a list of simple ways you can redvice demand and cut yowy enepgy costs, at hitp: (/mv» .swreb.cq.gov.
“’ : 8jz\(0 000590

DWR 540 V1% on o 4lidleT




- g -_ ’ | wrs j

Klamath Forest Alliance 2

AUG 3 2 200

diligently pursues the application, complies with all application requirements and requests for
information, and cooperates with SWRCB staff. While the Cole’s application (A029449) has
been pending for an extraordinarily long time, there is no indication in the application file that
the Coles have not pursued approval of their application in a diligent fashion.

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is
the extent of injury caused by the water diversion. If a complaint investigation shows the
unauthorized diversion is causing little or no injury to established right holders or to public trust
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider
the degree of hardship that enforcement action would impose on persons who rely on the
diversion of water when it decides whether to take enforcement action in response to a
complaint. Based on available evidence and rationale described in the Staff Report of
Investigation, Complaint Unit staff concluded that there would be little potential for harm to
other diverters or public trust resources if the Coles were allowed to divert water for power
purposes, as long as a minimum bypass flow is maintained similar to that occurring during their
investigation. You disagree with this conclusion, and make reference to the professional
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game,
Karuk Tribe, and Humboldt State University. While we have received copies of these opinions,
the evidence and logical rationale on which these opinions are based has not been submitted.
Consequently, I believe the prima facie evidence utilized by Complaint Unit staff is more
persuasive. Asking the Coles to terminate their diversion would also cause severe econormc
hardshlp on them without providing much if any benefit to the instream resources.

Ido agree with you that the Cole’s application has been pending for far too long. This
application has been noticed and protests received. I doubt the parties will be able to resolve
these protests amicably amongst themselves. The next steps in the process would be to complete
an environmental review of the project pursuant to the California Environmental Quality Act
(CEQA), and then proceed to protest resolution via cither a field investigation or formal hearing,
I have directed the Division’s Environmental Section to give as much priority as possible to this
application so that final resolution of the protests can be achieved as soon as feasible. Ihave also
asked the Division’s Application and Environmental units to send copies of all correspondence
to you so that you will be kept apprised of the progress in this matter.

In the meantime, I expect the Coles to maintain a minimum bypass, as described in the Staff
Report of Investigation. Failure to do so could result in a reevaluation of the need for
enforcement action prior to a final determination of the Cole’s request for a permit.

If there are any questions regarding this matter, please contact Charles Rich, Chief of the
Division’s Complaint Unit, at (916) 341-5377.

Sincerely,
IIGINAL SIGNED BY

Edward C. Anton, Chief
Division of Water Rights

cc: See next page.
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Klamath Forest Alliance . - 3

cc: . Mr. Doug and Mrs. Heidi Cole
¢/o Jan Goldsmith
Kronick, Moskovitz, Tiedemann & Gu'ard :
400 Capitol Mall, 27th Floor
Sacramento, CA '95814-3363

Mr. Doug and Mrs. Heidi Cole
92250 Highway 96
Somes Bar, CA 95568

Department of Fish and Game

Environmental Services

Attention Mr. Ron Presley and -
Jane Vorpagel °

601 Locust Street

Redding, CA 96001

- . National Marine Fisheries Service
Santa Rosa Field Office .
Attention Tim Broadman and

Margaret Tauzer
777 Sonoma Avenue, Room 325
- Santa Rosa, CA 95404

William M. Heitler, District Ranger-
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085 ‘

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C. 20008

Karuk Tribe of California
Department of Natural Resources
Attention Mr. Toz Soto
. P.O. Box 282
~ Orleans, CA 95556

* bee:  Larry Attéway, Ross Swenerton
MContreras\Ifischer 8/16/02
U:\Comdrv\MContreras\KFA v Cole appeal. rejectlon letter

WR-5

AUG 3 2 2002
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State Vﬁter Resources Contr(,Boa_rd

Division of Water Rights
1001 I Street, 14" Floor - Sacramento, California 95814 » (916) 341-5377

Winston H. Hickox */ . Mailing Address: P.O. Box 2000 » Sacramento, California - 958122000 _ GrayDavis
Secretary for a FAX (916) 341-5400 + Web Site Address: http://www.waterrights.ca.gov =~ = *  * - . Governor
Environmental /é’ - : .

Protection i R
A , In Reply Refer to:
AUG 9 2 2002 363:MC:262.0(47-40-01); A029449

Klamath Forest Alliance

c/o Law Offices of Donald B. Mooney
129 C Street, Suite 2.

Davis, CA 95616

Dear Mr. Mooney:

WATER RIGHTS COMPLAINT OF THE KLAMATH FOREST ALLIANCE AGAINST THE -
COLES REGARDING DIVERSIONS FROM STANSHAW CREEK IN SISKIYOU COUNTY

Staff of the Division of Water Rights (Division) has completed their review of your letter of
June 24, 2002 regarding the subject complaint. -You indicate in this letter that you and your
client disagree with the conclusions reached by Complaint Unit staff, as expressed in their letter
and Staff Report of Investigation dated May 23, 2002. After review of both the Staff Report of
Investigation and your letter, I have concluded that further action with respect to your client’s
complaint is not warranted, and I have dlrected the Complaint Umt to close this complamt The.
fsuppomng rationale for this action is descnbed below : :

- Unauthonzed Diversion of Water — You contend that the Division previously determined that
any pre-1914 appropriative right held by the Coles is limited to approximately 0.11 cubic feet per
second (cfs). Regardless of past letters sent by the Division containing estimates of what could
be diverted pursuant to a pre-1914 appropriative right claim, the Division has no adjudicatory
authority to quantify such a claim. Only the courts can make this determination. The most
recent evidence submitted by the Coles and their legal counsel indicates that diversion of water
from Stanshaw Creek into their ditch, and the subsequent use of this water for irrigation and
domestic purposes at the Marble Mountain Ranch, was initiated prior to 1914 using at least as
much, if not more, water than is used today. All available evidence suggests that the diversion
and use has been mainitained in a'dili gent and continuous fashion ever since. Consequently, we
believe that a court would find that the Coles have a valid claim of a pre-1914 appropriative right
to divert water for the full irrigation and domestic uses currently maintained, including
reasonable conveyance losses.

While the Cole’s current diversion of water for power purposes is not technically covered by a
permit, this diversion and use has been ongoing for almost 60 years. Diversions prior to a
determination regarding issuance of a permit are very common, especially for long-standing
diversions such as the Cole’s. The State Water Resources Control Board (SWRCB) has
discretion whether to take enforcement action against an unauthorized diversion of water. Upon
reviewing a complaint, the SWRCB may decide not to take enforcement action, or to defer
consideration of enforcement. The SWRCB may consider several factors when deciding
whether to pursue enforcement. One factor the SWRCB weighs is the willingness of the water
diverter to legitimize the diversion. The SWRCB may choose not to initiate enforcement against
a person who files an application promptly upon no}iﬁ‘cation, of the complaint, and then

California Environmental Protection Agency

"The energy challenge facing Callforma is real. Every Californian needs to take immediate action to reduce energy com'umplwn. 000593
For a-list of simple ways you.can reduce demand and cut your energy costs, see our Web-site at hiip:/fwww.swrcb.ca.gov.”
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Klamath Forest Alliance 2 ‘ AUG | 22 2002

diligently pursues the application, complies with all application requirements and requests for
information, and cooperates with SWRCB staff. While the Cole’s application (A029449) has
been pending for an extraordinarily long time, there is no indication in the application file that
the Coles have not pursued approval of their application in a diligent fashion. :

Potential Injury to Other Uses of Water - Another important factor in considering enforcement is
the extent of injury caused by the water diversion. If a complaint investi gation shows the
unauthorized diversion is causing little or no injury to established right holders or to public trust
values, the SWRCB may decide not to take enforcement action. The SWRCB may also consider
the degree of hardship that enforcement action would impose on persons who rely on the
diversion of water when it decides whether to take enforcement action in response to a
complaint. Based on available evidence and rationale described in the Staff Report of
Investigation, Complaint Unit staff concluded that there would be little potential for harm to
other diverters or public trust resources if the Coles were allowed to divert water for power
purposes, as long as a minimumi bypass flow is maintained similar to that occurring during their
investigation. You disagree with this concluswn and make reference to the. professional
opinions of staff for the National Marine Fisheries Service, Department of Fish and Game,
Karuk:Tribe, and Humboldt State University. While we have received copies of these opinions,
the evidence and logical rationale on which these opinions are based has not been submitted.

_ Consequently, I believe the prima facie evidence utilized by Complaint Unit staff ismore -

persuasive. Asking the Coles to terminate their divetsion would also'cause severe economic
hardship on them without providing much if any benefit to the instream resources.

I do agree with you that the Cole’s application has been pending for far too long. This,
application has been noticed and protests received. I doubt'the parties will be able to resolve
these protests amicably amongst themselves. The next steps in the process would be to complete
an environmental review of the project pursuant to the California Environmental Quality Act
(CEQA) .and then proceed to protest resolution via either a field investigation or formal hearing.
I have directed the.Division’s Environmental Section to give as much priority as possible to this
application so that final resolution of the protests can be achieved as soon as feasible. I have also
asked the Division’s Application and Environmental units to send copies of all correspondence
to you so that you will be kept apprised of the pro gress in'this matter.

In the meantime, I expect the.Coles to maintain a minimum bypass, as described in the Staff
Report of Investigation. Failure to do so could result in a reevaluation of the need for
enforcement action prior'to a final determination of the Cole’s request for a permit.

If there are any questions regarding this matter, please contact Charles Rich, Chief of the
Division’s Complaint Unit, at (916) 341-5377.

Sincerely,

- ORIGINAL SIGNED BY

Edward C. Anton, Chief
Division of Water Rights

‘cc:  See next page.”

000594
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Klamath Forest Alliance 3

Mr. Doug and Mrs. Heidi Cole

c/o Jan Goldsmith

Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27th Floor

Sacramento, CA 95814-3363

Mr. Doug and Mrs. Heidi Cole
92250 Highway 96

. Somes Bar, CA 95568

Department of Fish and Game

Environmental Services

Attention Mr. Ron Preésley and
Jane Vorpagel *

601 Locust Street

Redding, CA 96001

National Marine Fisheries Service

_Santa Rosa Field Office

Attentlon Tim Broadman and
Margaret Tauzer

777 Sonoma Avenue, Room 325

Santa Rosa, CA 95404

. William M. Heitler, District Ranger
- U.S.-Department of Agriculture -

Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Mr. Jim De Pree
Siskiyou County Planning Department
P.O.Box 1085

_ Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C.. 20008

Karuk Tribe of California.
Department of Natural Resources’
Attention Mr. Toz Soto
P.0.Box 282"

~ Orleans, CA 95556

Larry Attaway, Ross Swenerton -

MContreras\Ifischer 8/16/02.
U:\Comdrv\MContreras\KFA v Cole appeal rej,ectionﬂ letter

WR-5

AUG 2 2 2002
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Q . Statg\‘Vater Resources Con%Board

’ ] Division of Water Rights
- 1001 I Street, 14" Floor » Sacramento, California 95814 = (916) 341-5307 .
Wmston H. Hickox Mailing Address: P.O. Box 2000 « Sacramento, California « 95812-2000 Gray Davis
Secretary for FAX (916) 341-5400 - Web Site Address: http://www.swrcb.ca.gov Governor
Erivironmental ’ Division of Water Rights: http.//www.waterrights.ca.gov M S
Protection
In Reply Refer to:
MAY 2 32002 363:MC:262.0(47-40-01)
Klamath Forest Alliance Mr. Doug and Mrs. Heidi Cole
c/o Law offices of Donald B. Mooney c/o Ms. Jan Goldsmith
129C Street, Suite 2 Kronick, Moskovitz, Tiedemann & Girard
Davis,.CA 95616 400 Capitol Mall, 27th Floor

Sacramento, CA 95814-3363

Ladies and Gentlemen:

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE -
ALLEGING UNREASONABLE DIVERSION

Complaint Unit staff of the Division of Water Rights have completed their investigation of the
complaint lodged by the Klamath Forest Alliance (KFA) against Doug and Heidi Cole

(dba Marble Mountain Ranch). A copy of the Staff Report of Investigation regarding this matter
is enclosed. Complaint Unit staff reached the following conclusions:

1. A court of competent jurisdiction would most likely confirm that the Coles have a valid
pre-1914 appropriative right to divert water from Stanshaw Creek for full domestic and
irrigation purposes at the Marble Mountain Ranch.

2. Evidence has not been submitted to substantiate a pre-1914 appropriative right for power
purposes but A029449, if approved, should cover all diversions for power purposes.

3. With the current irrigation system, most diversions for power purposes during the low-flow
_ periods of the year are incidental to domestic and irrigation needs.

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does provide habitat
for “thermal refuge” when temperatures in the Klamath River become detrimental to the
health and well being of fish life.

5. Bypasses similar to those present during the field investigation should provide adequaté
habitat for thermal refuge purposes.

6. Measuring flows on a regular basis in Stanshaw Creek is not practical. Any requirement to
measure minimum bypass flows should not be established unless the requirement
acknowledges that a sufficient diversion of water will be allowed into the Coles’ ditch to
cover both the diversion and bypass requirement with subsequent measurement and
release of a bypass back into the stream.

7. Consnderable benefit might'accrue to all sides of this dnspute if an approprlate physical
solution were to be implemented.

California Environmental Protection Agency

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.
For a list of simple ways you can reduce demand and cut your energy cosls, see our Web-site at http://www.swrcb.ca.gov.” 000596
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Klamath Forest Alliance 2 MAY 2 8 2002
Mr. Doug and Mrs. Heidi Cole

Based on these conclusions; Complaint Unit staff believe the following actions are appropriate:

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-1914
appropriative claim of right or post-1914 appropriative rights derived from Application 29449
or Small Domestic Registration DO30945R unless sufficient flow is passed below their
Point of Diversion to maintain a flow in lower Stanshaw Creek below the Highway 96
culverts similar to that present during the October 16, 2001, field investigation (=0.7 cfs).

2. That the required bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Coles’ ditch is not allowed, the flow should be
visually estimated so that sufficient flow would be available to fill a small, hand-dug ditch
between the terminal pool of Stanshaw Creek and the Klamath River; or

b) if full diversion of the creek into the Coles’ ditch is allbwed, a device shall be installed
capable of bypassing sufficient flow to maintain 0.7 cfs in the creek below the Highway 96
culverts before any water is passed down the diversion ditch to Marble Mountain Ranch.

3. That the complaint ﬁIed by KFA against the Coles be closed.

4. That the parties give serious consideration to a physical solution similar to that discussed in
the Staff Report of Investigation.

If either party to the complaint disagrees with the conclusions reached by Complalnt Unit staff,
please let me know of the points with which you disagree and the specific evidence you believe
is available to substantiate or justify a different conclusion or action. If we do not hear from you
within 30 days from the date of this letter, we will assume that you agree with the conclusions
and recommendations contained therein. If the Coles are unable to produce evidence to justify
a different recommendation, failure on their part to maintain the bypass flows as specified may
result in appropriate enforcement action without further notice. Similarly, if the KFA is unable to
provide evidence to justify a different course of action, this complaint would be subject to
closure without further notice.

If you have any questions regarding this matter, please contact me at (916) 341-5307.

Sincerely,

ORIGINAL SIGNED BY

Michael Contreras
Complaint Unit

Enclosures

cc: See next page.
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Kiamath Forest Alliance 3

Mr. Doug and Mrs. Heidi Cole

CcC.

bec:

Mr. Doug and Mrs. Heidi Cole
92250 Highway 96
Somes Bar, CA 95568

Department of Fish and Game
Environmental Services

c/o Mr. Ron Prestly

601 Locust Street .

Redding, CA 96001

National Marine Fisheries Service

Santa Rosa Field Office

Attention Tim Broadman
Margaret Tauzer

777 Sonoma Avenue, Room 325

Santa Rosa, CA 95404

William M. Heitler, District Ranger
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C. 20008

Karuk Tribe of California
Department of Natural Resources
Attention Mr. Toz Soto

P.O. Box 282

Orleans, CA 95556

RAS

MContreras\ifischer 5/22/02
U:\ComdrviMContreras\Cole closure letter

MAY 2 § 2002

WR-5
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i} APPLICATION ID WRIMS APPL. ID ENGR CONTACT UPDATE DATE _ CASE IN DATE _
ogay - . ] [ao29449 T 7 | LLE . - | [ .10012002 | 04/04/1989 .~
APPLICANT OR PROJECT NAME SOURCE _ _ _ ] _
[CoLE_ _ - ~]  [STANSHAWCRK T . —]
COUNTY NOTICE DATE PROTEST DATE WATERSHED 7 R
| - si1s | [ 03172000 | {03/20/2000 | IKLAMATH RIVER i I ]

EAS CASE ACTIVITY DATA: |

SUPERVISOR EAS CONTACT PROJ CONSTRUCTED  ES REQUEST DATE PENDING ES ASSIGNMENT RANK
[ RAS | [ _JES ] | Y ] | osz22002 ]| ‘ 3 i ‘
LEAD AGENCY FOR CEQA 7

|SWRCB ' , , , |

DATE RESPONSE Y/N

1 DATE MOU REC

MOU DUE

PRELIM WORKPLAN DUE E DATE PRELIM WKPL REC

FINAL WORKPLAN DUE | DATE FINAL WKPL REC

NEX{ STEP WHO IS RESPONSIBLE

[PREPARE CEQA DOC; RESOLVE PROTESTS.(WC 1335 PROCESS") | [Eas ' . " )
NEXT STEP COMMENTS

[ECA 8/22/02 LETTER FINDS 0.7 CFS BYPASS ADEQUATE; DIRECTS EAS TO COMPLETE CEQA DOC & RESOLVE PROTESTS (1335?) |
EAS ACTIVITY ASSIGNED WHO IS ASSIGNED ACTIVITY TARGET DATE
[DRAFT MOU LETTER | | JES || " 10/3172002 . . |

EAS REMARKS Part 1 of 2

EXISTING 3 CFS DD FROM STANSHAW CRK 4 HYDROPOWER W/TAILWATER EXPORT-TO IRVING CRK.POTENTIAL IMPACTS ON T+E
SALMONIDS IN'LOWER STANSHAW CRK (ESP IN. SUMMER).ARCH SURVEY REQ!D.DFG,NMFS,CSPA & FISHER (RIPARIAN)
PROTESTED.RAS/REM ATTENDED DFG/NMFS 7/28/00

EAS REMARKS Part 2 of 2

SITE MTG TO CONSIDER FISH BYPASS TERMS NEEDED.DFG WANTS 2.5CFS BYPASS;NMFS WANTS 1.5 CFS.KLAMATH FOREST ..
ALLIANCE (KMA) FILED COMPLAINT;CU INVESTIGATED (DFG,NMFS & FISHER PARTICIPATED) & FCA 8/22/02 LETTER FINDS 0. 7
ICFS BYPASS ADEQUATE. ASSIGN ES

CASE CATEGORY [I] CASE ACTIVITY LEVEL

I4RCHEOLOGICAL CASE DATA:

ARCHEOLOGIST REMARKS

NOT REFERRED TO ARCH AS OF 7/96 NATIVE AMERICAN CONCERNS I CAN'T REMEMBER WHY NA CONCERNS W/O MAlN
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Memorandum to File

To: " File Number 262.0 (4.740‘-03) " Date: MAY 3 3 2502
From: Charles A. RICh Ch|ef
‘ Complaint'Unit -~ Environmental Specialist Il -
< o Complaint Unit

SUBJECT: WATER RIGHTS COMPLAINT LODGED BY THE KLAMATH FOREST
" ALLIANCE AGAINST DOUG AND HEIDI COLE REGARDING DIVERSION OF
WATER FROM STANSHAW CREEK IN SISKIYOU COUNTY

GBACKGROUND

The Division of Water Rights (D|V|3|on) recelved a complamt on June 18, 2001 from the -
* Klamath Forest Alliance against Doug and Heldl Cole. This complalnt contains the
. following allegations: :

1. The Cole’s diversions are unauthorized as they exceed pre-1914 appropnatlve nghts
and the Cole’s have no post-1914 appropriative rights for power diversions, as a
permit has not been issued pursuant to pengimg Application A0294409; and

2. The Cole’s diversions adversely impact public trust resources in an unreasonable
‘manner. - :

Ms. Janet Goldsmith, legal counsel for the Coles, responded to this complaint via a
letter dated August 20, 2001. This response qontaihs the following assertions: .

1. The Cole’s diversions have been continuous since before 1914 and are covered by
~avalid pre-1914 appropriative claim of right.

' 2. The complainant has not provided any factual evudence indicating that the Cole’s -
diversions are adversely :mpactmg fishery resources in elther Stanshaw Creek or
the Klamath River. :

FIELD INVESTIGATION

On October 17, 2001, staff of the Complaint Unit conducted a field mvestlgatlon for the
_ subject complaint. Priorto meeting the parties, Complalnt Unit staff undertook a flow

" 000600



‘ | ’ WR-S |

.Memo to File Page 2 May 23, 2002

measurement in Stanshaw Creek approximately 60 feet downstream of two culverts that
pass underneath Highway 96. A flow of 0.61 cubic feet per second (cfs) was measured
using a current velocity meter. Water temperature was measured at 8:30 a.m. to be
52°F. The twin, semicircular culverts that carry the creek under Highway 96 are
approximately 320 feet long, 6 feet high, and 10 feet wide each. The slope of the floor
of these culverts is about 9%. All of these measurements were made with the aid of a
laser range finder and/or tape measure. No debris was observed in the culverts,
indicating that they were designed to be and function quite well as self-cleaning
conduits.

Complaint Unit staff then located the downstream end of the tailwater ditch coming from
the Cole property a short distance above the point where unused water is discharged to
Irving Creek. Flow was measured to be 0.1 cfs with a current velocity meter. Water
temperature was measured to be 54°F.

Complaint Unit staff next met with the parties at the Marble Mountain Ranch-dinning
room. Approxnmately 30 individuals participated representing the following entities:

the Coles mcludlng Mr. & Mrs. Cole and their legal counsel, Jan Goldsmith,

the Klamath Forest Alliance (KFA); including Felice Pace for the KFA'and their legal

counsel, Don Mooney,

representatives of the California Department of Fish & Game (DF&G),

representatives of the National Marine Fisheries Service (NMFS), lncludmg

Dr. Stacy Li,

- o the Karuk Tribe; including Toz Soto, their fisheries biologist, several tribal elders and
numerous tribe members,

¢ Konrad Fischer, son of James Fischer, who owns the property along the southern
bank of Stanshaw Creek between Highway 96 and the Klamath River, and the
caretaker for this property who lives there on a continuous basis, and

» Charles Rich and Michael Cantreras from the Division’s Complaint Unit

- Complaint Unit staff started the meeting by explaining the typical complaint process:
1) complamt is filed, |

2) answer is requested,

3) answer to complalnt is: provuded at the optuon of the respondent

5) a Report of Investtgatlon is prepared and transmltted to the pames along with
recommendations for action regarding the complaint.

, Comptamt Unit staff also explained the adjudicatory authority of the State Water

Resources Control Board (SWRCB) with respect to pre-1914 appropriative rights. The
pre-1914 appropriative claims of right of the Coles were discussed. '
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After this dlscuss10n several part|es stated that they believe the Cole’s dlversmns are
-adversely impacting anadromous fish that frequent Stanshaw Creek. Complaint Unit

~ staff pursued this topic and asked what evidence is available to support these

. allegations. The parties present were unable to identify much evidence. They indicated
that no formal studies regarding public trust resources in Stanshaw Creek have been
undertaken. Visual observations of juvenile fish in'the creek have been made. Several
biologists indicated that they believe lower Stanshaw Creek provides a thermal refuge
or “refugia” for juvenile fish when temperatures in the Klamath River reach lethal levels.
They stated that sufficient flow to maintain a continuous oonnectlon with the river are

very important.

_ Some of the parties also argued that Stanshaw Creek may provide spawning habitat for
adult salmon or steelhead trout. However, they were unable to provide any substantial -
evidence in support of these allegatlons .

Complaint Unit staff asked if the Cole’s tailwater that is discharged into Irving Creek
provides more benefit to fish life in Irving Creek than it would to fish life.if left in

. Stanshaw Creek. All of the biologists present indicated that Irving Creek has sufficient
. water to provide adequate habitat. Adding water diverted from Stanshaw Creek would
- not increase this habitat signiﬂcantly They felt, however, that leaving the water in
Stanshaw Creek would be more beneficial if addltlonal areas of thermal refuge were
generated as a result :

After the dlscussmn in the dlmng room ended, the parties proceeded to the Cole s
powerplant and then on to the point of diversion (POD) on Stanshaw Creek. The flow
was too low to generate power but water was being bypassed around the plant for
- irrigation. Complaint Unit staff visually estimated this fiow to be approximately 0.6 cfs.

- The flow in Stanshaw Creek immediately upstream of the POD was measured with a

current velocity meter to be 1.16 cfs. The creek in this reach consists of large boulders

that form a fairly continuous group of cascading pools. There was no section where a -

highly accurate flow measurement could be made due to the steep grade and large

" numbers of rocks, many of which can be washed downstream during high flow events.
The flow in the diversion canal just below the POD was measured to be 0.68 cfs using a

- current velocny meter - .

- The mspectlon party then proceeded to the lower reach of Stanshaw Creek along the R
property owned by Mr. Fischer. The creek would normally end in a small pool that is ‘
. separated at low flows from the river by a sand bar on which extensive amounts of
phreatophytic vegetation exists. The Fisher's caretaker indicated that he maintains a
" -hand-dug channel between this pond and the river along the downstream periphery of
the sand bar during the summer, low-flow period, to enable juvenile fish to enter the
- lower reach of the creek. Flow in the creek about 100 — 200 feet above the terminal
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pool was estimated' to be no more than 0.41 cfs. Water temperature was measured
during the mid-afternoon period to be 56°F. At low flows?, the entire reach of Stanshaw .
Creek between the highway and the confluence with the Klamath River is essentially a
series of cascading pools. The stream in this reach is covered by a dense riparian
canopy. Complaint Unit staff asked Dr. Li if juvenile fish would have a difficuit time
accessing these pools with the ‘existing flows as there were no runs or riffles present,
only cascades between each pool. Dr. Li stated that juvenile fish would have no

problem accessing the pools with the flows occurring during the inspection. The
inspection ended at this time.

ANALYSIS

The following issues need to be addressed in order to resolve the current comblaint:

1. Unauthorized diversion

2. Adverse impacts to prior right holders
3. Unreasonable impacts to public trust resources

Unauthorized Diversion of Water

The KFA contends that the Coles do not have sufficient pre-1914 appropriative rights to
justify current diversions. The Cole’s legal counsel has responded by claiming pre-1914
appropriative rights for all diversions. Past correspondence.prepared by various
individuals within the Division has contained questions about the validity of these
claims. However, the SWRCB does not have adjudicatory authority regarding pre-1914
appropriative rights. When allegations are made that a pre-1914 appropriative right
does not exist or is inadequate to justify all existing diversions, Complaint Unit staff
analyze the situation to see if they believe sufficient evidence is available to dispute the
claimed rights such that a court of competent jurisdiction would likely agree. If such
evidence exists, Complaint Unit staff typically recommend that the diverter be asked to
take action to rectify the unauthorized diversion. If the diverter fails to take adequate
action, appropnate enforcement action may follow.

At the meeting previous to the physical mveshgatuon, Complaint Unit staff explained that -
recently provided evidence by the Cole’s legal counsel in response to the complaint
appeared to support a claim that diversion from Stanshaw Creek to the Marble-

- The stream did not contain a'smooth flowing section in this reach in which to take a standardized flow
measurement. Consequently, the flow was estimated with a current velocity meter by measuring the
general dimensions of a “v"-shaped spill plume from a pool and the central velocity of the plume.

2. Based on visual observation of the hydraulic characteristics of the lower stream channel in relation to
the flow measured during the field investigation, Complaint Unit staff believe that this lower reach of
Stanshaw Creek remains a series of cascading pools until flows in the creek become large in comparison
to the Cole’s ability to divert water (e.g., >15 cfs flow vs 3 cfs diversion). .
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Mountain Ranch was initiated well before 1914 for domestic and irrigation: purposes,
and has been maintained in a continuous or diligent fashion ever since. Complaint Unit
staff believe that the current diversion and use of water for domestic and irrigation
purposes is no greater than and, quite possibly, somewhat smaller than maximum
historic diversions as a portion of the area that was apparently irrigated for many years
both before and after 1914 has been converted to resort housing or other facilities, and

- is no‘longer bemg irrigated.

. Even though legal counsel for the Coles claimed a pre-1914 appropriative right for
power purposes in her letter of August 20, 2001, Complaint Unit staff are not aware of -
any specific evidence supporting such a claim. Based on previous discussions with
Mrs. Cole's father, Mr.-Squires, Complaint Unit staff currently believe that the initial
application of water for power purposes occurred shortly after the end of World War I,
even-though the original pelton wheel employed dates from the early 1900’s. However,

- Application A029449 is pending and, if approved, would cover all eX|st|ng and
antlc;pated diversions for power purposes.

While diversions pursuant to a pending application are technically not authorized until a
permit is actually issued, diversions prior to a determination regarding issuance ofa =
permit is very common, especially for long-standing diversions such as the Cole’s. The
SWRCB has discretion whether to take enforcement action against an-unauthorized
diversion of water. Upon reviewing a complaint, the SWRCB may decide not to take

- enforcement action, or to defer consideration of enforcement. The SWRCB may
consider several factors when deciding whether to pursue enforcement. One factor the
SWRCB weighs is the willingness of the water diverter to legitimize the diversion. The

" SWRCB may choose not to.enforce against a person who files an application promptly
upon notification of the complaint, and diligently pursues the application, including
cooperation in providing information requested by the SWRCB and compliance with
other requirements of the application process. While the Cole’s application (A029449)
has been pending for an extraordinarily long time, there is no indication in the

" application file that the Coles have not pursued approval of their appllcatlon ina dlllgent
fashion. :

‘Another weighed factor is the extent of injury caused by the water diversion. - If an
investigation shows the unauthorized diversion is causing little or no injury to
established right holders or to public trust values, the SWRCB may decide not to take
enforcement action. The SWRCB may also consider the degree of hardshlp
enforcement would impose on persons who rely on the diversion of water in deciding

" whether to take enforcement action in response to a complaint. The appllcatuon of
these factors, as they apply to this complamt are discussed below. '
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Adverse Impacts to Prior Right Holders

While the KFA complaint does not contain allegatnons that the Cole's diversions are
adversely impacting downstream diverters, a protest was filed against A029449 by

T. James Fisher, J.W. Fisher Logging Company, and Phylis Fisher alleging potential
injury to prior rights. In view of the KFA complaint and the inspection by Complaint Unit -
staff, the potential for adverse impacts to downstream diverters along Stanshaw Creek
is also being evaluated as part of this investigation.

According to the caretaker for the Fisher property, water is diverted from Stanshaw
Creek a short distance downstream of the Highway 96 culverts for domestic and some
minor irrigation use. Diversions at this location apparently began after 1914. The
Division has no record of a post-1914 appropriative right. covenng this diversion.
Consequently, these diversions are presumably made under a riparian claim of right’.
Complaint Unit staff are not aware of any evidence that would suggest that such a
claim of right would not be upheld by a court of competent jurisdiction.

Complaint Unit staff understand that the Cole’s basis of right for diversion from
"Stanshaw Creek consists of:

1. Pre-1914 appropriative claim of right for domestic / irrigation use. This right has not
been quantified or a definitive priority established by court action. The maximum '
diversion rate that might be justified is the capacity of the ditch. The date of priority
for this nght may be as early as 1880

2. Application A029449 — This pending application is for 3.0 cfs year round diversion
for power purposes. A permit has not been issued for this application.
Consequently, diversion of water under this right has not been approved. The date
of priority for this right, if the application is approved, would be March 27, 1989.

3. Small Domestic Registration D030945R — This certificate authorizes year round
diversion to off-stream storage of up to 10 acre-feet per annum in the small reservoir
located near the bottom end of the Cole ditch. The date of priority for this right is
September 17, 1999,

The Fisher riparian claim of right has a higher priority than that of A029449 and
D030945R. The relative priorities of the Fisher riparian claim and the Cole’s pre-1914

: appropnatlve claim of right is more difficult to evaluate. Only a court of competent
jurisdiction has the power to adjudicate these nghts Riparian rights typically have the
highest priority in California. However, a riparian right attaching to a particular parcel of

" - The Division has no record of a Statement of Water Diversion and Use (Statement) being filed for this
diversion and use of water. Unless this. dwersmn and use is included in the reports of some other entity,
a Statement should be fi Ied .
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* land is generally subject to appropriative rights established by diversion upon the vacant
public domain before the first valid steps were taken to acquire said parcel of land from
the United States, whether diversion was made at points upstream or downstream.
Because diversion of water to the Cole's property may have been initiated before steps :
were taken to obtain the Fisher property from the government, the Cole’s pre—1914

. "appropriative claim of right may have a higher pnonty than the Fisher npanan clalm of
right.

: .~ " Flows in Stanshaw Creek will most likely be sufficient to satisfy the demands of both the

Cole and the Fisher interests except during the low flow periods of the irrigation season.

b During this period of time, the diversion of water pursuant A029449 and D030945R is
often incidental to the Cole’s pre-1914 claim of right. Consequently,.unless all or a
portion of the Cole's diversion of water is being made exclusively for: (1) power

- purposes or (2) to fill the small reservoir on the Cole property, any disputes over
competing rights would need to be resolved in the court system by determining the
relative priorities of the riparian.and pre-1914 appropriative claims of right.

Unreasonable Impacts to Public Trust Resources

Complaints containing allegations of unreasonable adverse impacts to public trust -
resources by diverters are often evaluated differently depending upon the basis of right.
If the diverter appears to possess a valid basis of.right for the diversion, evidence must
be available to support allegations that the water diverted has caused, or is likely to
~ cause, an unreasonable adverse impact to the public trust, i.e. the public's right to use
the State’s waters for instream purposes such as recreation, navigation, and fish and
wildlife*. In orderto make this finding, evidence should be available to demonstrate

that:

. a. public trust resources exist in the stream:;

b. these resources are being adversely impacted due to the diversions from the
stream by the water right holder and not by normal variances in the water supply
or other factors that are beyond the control of the water right holder, such as land
use development, discharge of pollutants, etc. by other parties; ‘

- c. the impacts on public trust resources ere significant, considering both the

magnitude of the impact and the sensitivity and sngmf cance of the public trust
resources affected; and

. 4. In other words, evidence must be available to demonstrate the likelihood that unreasonable impacts
! , . are occurring rather than requiring the diverter to demonstrate that adverse impacts are not likely to
~ occur. This is synoenymous with the “innocent until proven guilty” concept of the law.
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d. - the protection of public trust resources is feasible, considering any reduction or
cessation of diversions that may be necessary to protect the public trust and’
whether the public interest in those diversions may outweigh the adverse impacts
on the public trust. :

If the diversion is being made pursuant to a pending application for which a permit is
being diligently pursued and “prima facie” evidence is available suggesting that the
diversion may be causing adverse impacts to public trust resources, the Division will
typically direct the diverter to take action to prevent or mitigate the impacts or, if
necessary, terminate the dlversmn

With respect to the Cole’s diversion pursuant to their pre-1914 appropriative claim and
D030945R, the burden of demonstrating that public trust resources are being adversely
impacted in an unreasonable fashion rests with the KFA. The test of potential harm and
need for corrective action is considerably less for the Cole’s pending application.

The KFA alleges that the Cole’s diversion of water is adversely impacting anadromous
fish that utilize Stanshaw Creek. Very little information is available regarding the use of
this water body by anadromous fish. The DF&G submitted a memorandum dated

- November 20, 2001, and the NMFS submitted a letter dated November 15, 2001,
(copies attached) regarding the Cole’s diversion of water. Both documents discuss the
status of anadromous fish pursuant to state and federal endangered species laws and
make recommendations regarding “protest dismissal terms”. However, the complaint
investigation process is not intended to resolve “protests”. Instead, the purpose of a
complaint investigation is to determine what type of evidence is currently available.
Neither one of these documents provides or references much evidence.

Complaint Unit staff believe that use of Stanshaw Creek by anadromous fish is
generally limited to the reach from the Highway 96 culverts to the Klamath River. These
culverts appear to have been designed to be self-cleaning due to the steep slope.
Complaint Unit staff noted that there was essentially no sediment or debris inside these
culverts, indicative that high scour velocities are maintained. High water velocities
coupled with the length of these conduits probably prevent movement of spawning or
juvenile fish upstream. This conclusion appears to be consistent with those of both the
DF&G and the NMFS. The NMFS letter states: “The culvert under Highway 96 at
Stanshaw Creek is listed on resource agencies master list for culverts with passage
problems. CaITrans has stated that they will replace the culvert in the future to allow
salmonid passage.” While removal of the culverts might change the situation, this task
_will be a significant undertaking and is not likely to occur anytime scon. Consequently,
_, until such time as the culverts are actually removed, Complaint Unit staff believe that
i only those actions by the Coles that would have a bearing on the health and well being
‘ of fishery resources in Stanshaw Creek between Highway 96 and the Klamath River

; need be addressed.
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The DF&G memo"contains the following reco'mmendation-v

The Department proposes year-round bypass ﬂows of 2. 5 cub:c feet per second
(cfs) to be measured at the culverts below Highway 96 to mitigate potential
impacts from the diversion on Stanshaw Creek. Our objective for these flows is
to ensure existing instream habitat conditions in Stanshaw Creek for coho
salmon and steelhead are maintained, water temperatures remain cold and year-
“round access to the stream from the Klamath River is guaranteed. To
accomplish this objective, we recommend the total stream flow be bypassed
" whenever it is less than the designated amount. Based on field reviews and best
. professional judgment, it was determined that 2.5 c¢fs should maintain
connectivity and an adequate channel which allows salmonids access to '
Stanshaw Creek from the Klamath River. However, the Department may require
additional bypass flows in the future if conditions change such that 2.5 cfs is no
. longer adequate to allow salmonid passage at the mouth of Stanshaw Creek.
Future modification of the barriers or more detailed studies may also indicate a

need for higher instream flows.

During the meeting portion of the inspection, biologists representing the DF&G, the
NMFS, and the Karuk Tribe all stated that temperatures.in the Klamath River often
reach lethal levels during the warmer months of the year. They believe that small, side

- tributaries with cold water flows such as Stanshaw Creek provide “thermal refuges” that
are crucial to the survival of juvenile anadromous fish.

On the day of the complaint mspectlon water temperature was measured at 52°F in the
early morning with a flow of 0.61 cfs>. Water temperature in the mid-afternoon
downstream of the “Fisher” POD was measured at 56°F with a flow of 0.41 cfs®. Water
temperature was measured by Division staff on July 26, 2000, and found to be 54°F.
No flow measurements were taken at that time, but photographs of the culverts indicate
- that flows were higher; possibly in the 2-3+ cfs range. According to the Environmental
Field Report for this visit, water temperature is not an issue. Complaint Unit staff agree.
The lower portion of Stanshaw Creek contains excellent cover and there is no evidence
currently available to indicate that the Cole’s diversion of water creates a temperature

® . Making good flow measurements in a channel containing mainly pools and cascades with a current
. velocity meter is extremely difficult. Consequently, these measurements are not considered highly
accurate, but instead should only be used for an idea of the relative amounts of flow present.

® - This measurement was made at the request of KFA and fishery representatives. Complaint Unit staff

were reluctant to undertake a measurement in a reach of the creek that consisted solely of pools and
cascades. This measurement was quite rudimentary and may only have an accuracy of £50%.
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problem in the reach between Highway 96 and the Klamath River as long as minimum
flows are maintained similar to those occurring during the complaint investigation.

The reach of Stanshaw Creek between the Highway 96 culverts and the Klamath River
consists of a series of cascading pools with essentially no runs or riffles present during
periods of low flow. Complaint Unit staff believe that this lower reach of Stanshaw
Creek remains a series of cascading pools until flows in the creek become quite large in
comparison to the Cole’s ability to divert water. Bypass flows on the order of ¥z to 1 cfs
should produce essentially the same amount and quality of habitat as flows on the order
of 2 — 3 cfs. Consequently, as summer flows decrease due to either a recession in the
natural hydrograph or diversions by the Coles, there shouldn’t be much change in the
spatial habitat available to fish.

The channel configuration indicates that winter flows are much higher than the flows the
Coles might divert. These flows may produce conditions that allow anadromous fish to

_spawn. However, diversion by the Coles during these periads should also have
negligible effect on the fish.

The fishery biologists pointed out that the cold water habitat of Stanshaw Creek is of

little value if the Coles do not bypass sufficient flows of water to provide access between
the river and the creek. Our inspection revealed that there was no natural surface
connection between the creek and the river at the time of the inspection. Flows in the
creek terminated in a pool that is separated at low flows from the river by a sand bar on
which extensive amounts of phreatophytic vegetation exists. Significant quantities of
water can no doubt seep through the sand bar before a natural surface flow connection
with the river occurs. The sand bar is most likely a dynamic phenomenon and may not
be in place every year.or at all times of the year. However, the extent of the vegetation -
on the sand bar indicates that this is not a fleeting fixture. -

While at times there may not be a natura| surface connection with the river, the

caretaker for the Fisher property showed us a hand-dug channel that he maintains
between the river and the pond. This channel provides some access to the creek and
the thermal refuge found therein. Consequently, there is a benefit in maintaining
sufficient flow in the lower reach to keep the artificial channel flowing. Dr. Li indicated
that the flows existing at the time of the inspection were quite adequate to provide for
passage of juvenile fish from the river to the thermal refuge in the pools. Consequently,
flows similar to those observed during the inspection on October 17, 2001, would

appear to be adequate.

Undertaking measurements of flows in the creek would be an extremely difficult, if not
impossible, task. Conditions in the creek are such that installation of a device(s) that
would enable measurement of flows (e.g., flume, weir, or stage vs. flow correlation)
would require a major construction effort coupled with maintenance and possible
reconstruction on a continual basis. A more practical method of measuring bypasses

, ' 000609 -
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would be to divert all of the low flows into the Cole’s ditch and use an appropriately
designed “splitter box” to ensure that a minimum flow is returned back to the creek in
the immediate vicinity of the diversion. However, this' would require the construction of a
dam to direct all flow into the ditch before returning a set amount or percentage of flow
back to the creek. The DF&G has obtained an injunction that prohibits installation of -

" such adam. Consequently, a reasonable request would be that the Coles bypass
sufficient flow at all times at their POD to provide continuity of flow between Stanshaw
Creek below the Highway 96 culverts and the Klamath River. If the Fisher's caretaker
does not maintain the artificial channel between the terminal pool and the river, the
Coles should still bypass sufficient water to maintain flow between the pools located
downstream of the Highway 96 culverts in order to maintain habitat for any fishlife that is
present in this reach. If the DF&G is willing to allow full diversion of the creek into the

~ Cole's ditch, a measurable bypass requirement should be established, probably on the
order of %2 to 1 cfs based on further analysis of the amount of bypass necessary to
maintain hydraulic continuity between lower Stanshaw Creek and the Klamath River.

The KFA did not file a complaint against the Fishers and neither the DF&G or the NMFS
have indicated any concerns with their diversion. However, the Fisher diversion is -
capable of removing water from Stanshaw Creek in the same manner as the Cole's
diversion; albeit at a smaller rate. Consequently, if flows in lower Stanshaw Creek are

. inadequate to maintain public trust resources, the Fishers may also need to reduce their
diversion of water. Determining which diversion needed to be reduced first, either the
Cole’s or the Fisher's, could only be established after a court rules on the relative

. priorities of both dwersnons

PHYSICAL SOLUTION

- There may be a physical solution that would be of benefit to all sides of this situation.

i The “fishery advocates” would like to see more water passed below the Cole’s POD.

. The Coles want to be able to divert sufficient water to generate power and maintain

- consumptive water uses at their guest ranch. One way of possibly meeting both
interests would be to move the power generation facility completely into the Stanshaw
Creek watershed. This would require construction of a diversion dam capable of
diverting most, if not all, of the flow of the creek into a penstock. The generating unit
would be located down gradient along the creek, possibly immediately upstream of the

- ‘Highway 96 cuiverts. Power would be transmitted over the drainage divide to the guest

. ranch. The diversion dam could be designed and constructed to prowde a minimum
bypass flow before any water is diverted from the creek to maintain a minimum flow
between the diversion structure and powerplant discharge. A consumptive use water
supply line(s) could also be run from the diversion dam to the ranch to provide a
pressurized water system capable of operating an automated sprmkler |rr|gat|on system
and domestic water supply system.

&
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The Coles would benefit W|th increased power production especnally during the summer,
low flow season. This would save them considerable costs associated with generating
power using an expensive fossil fuel generator. The pressurized water line(s) would
also allow them to develop a more efficient irrigation system that could be automated;
thus saving labor costs as well. The pressurized system would also reduce the amount
of labor required to maintain the current ditch; especially during storm events when
overland runoff coupled with fallen leaves and tree limbs pose a significant threat to the
integrity of the ditch.

The “fishery advocates” would benefit by seeing dramatically increased flows in the
lower reaches of Stanshaw Creek during the summer, low-flow period due to a
reduction in the amount of water diversions necessary to maintain the current irrigation,
domestic, and power uses’.. Complaint Unit staff are not currently aware of compelling
evidence suggesting that a significant benefit would accrue to instream uses of water by
increasing the flow over that currently existing in this reach of the creek during the low-
flow period of the year. However, the complainant, DF&G, NMFS, and many interested
parties seem to believe that substantial benefit would be gained. Because determining
appropriate instream flow needs is not an exact science, providing additional flows

~ ‘might provide some, as yet, undocumented benefits to instream uses. Complaint Unit
staff are not aware of any adverse impacts that would occur by increasing instream
flows if a physical solution were to be implemented. Erring on the side of public trust
uses is always desirable; especially if the rights of consumptlve water users can be
maintained or enhanced at the same time.

In order to.implement a physical solution such as described above, the penstock and
.powerplant would need to be relocated onto land currently owned by the U.S. Forest
Service. The Cole’s diversion and conveyance ditch were initiated before the National
Forest was established. This has essentially “grandfathered” these facilities and has
most likely significantly reduced the amount of regulatory authority the Forest Service
has over these facilities. Moving the penstock and powerplant would subject the Coles
to additional regulation by the Forest Service. In view of the concerns expressed by the
“fishery advocates” including the protests and complaints filed, the Coles are not likely
to be willing to enter into a physical solution unless adequate guarantees can be
provided that their diversion and use of water would not be placed in any greater
jeopardy than currently exists. This might necessitate a land exchange with the Forest
Service or development of some other type of legal agreement or contract between the
parties.

7 - Application 29449 has not yet been approved. Complaint Unit staff assume that any permit that may
be issued pursuant to this filing will be conditioned upon compliance with all necessary activities to
prevent any unreasonable adverse impacts to instream uses. Consequently, a physical solution would

--not provide much benefit based strictly upon diversions for power purposes. Most of the benef t would be
based on reductlons to diversions for |rr|gat|on and/or domestic uses.

-~ ' , 000611
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Memo to File Page 13 - - May 23,2002

~ CONCLUSIONS

1. A court ef competent jurisdiction would most likely confirm that the Coles have a
valid pre-1914 appropriative right to divert water from Stanshaw Creek for full
domestic and irrigation purposes at the Marble Mountain Ranch. S

! ~ 2. Evidence has not been submitted to substantiate a pre-1914 appropnafl\)e right for
power purposes but A029449, if approved should cover aII dwersrons for power

purposes.

3. With the current irrigation systerr\, most diversior\s for power purposes during the -
. low-flow periods of the year are incidental to domestic and irrigation needs.

4. Prima facie evidence is available to indicate that lower Stanshaw Creek does ,
provide habitat for “thermal refuge” when temperatures in the Klamath River become .
_detrimental to the health and well being of fish life.

5. Bypasses similar to those present during the field investigation should provide
' adequate ‘habitat for thermal refuge purposes. .

6. Measunng flows on a regular basis in Stanshaw Creek is not practical. Any

" . requirement to measure minimum bypass flows should not be established unless
the requirement acknowledges that a sufficient diversion of water will be allowed into
the Cole’s ditch to cover both the diversion and bypass requirement with subsequent
measurement and release of bypasses back into the stream.

7. Considerable benefit might‘accrue to all sides of this dlspute if an appropriate
physical solution were to be implemented. ‘

RECOMMENDATIONS

1. That the Coles be directed to cease all diversion of water whether pursuant to a pre-
1914 appropriative claim of right or post-1914 appropriative rights derived from -
Application 29449 or Small Domestic Registration DO30945R unless sufficient flow is
passed below their POD to maintain a flow in lower Stanshaw Creek below the
Highway 96 culverts similar to that present during the October 17 2001, field

investigation (~0.7 cfs).
- 2. Thatthe requured bypass flow be determined in one of two fashions:

a) if full diversion of the creek into the Cole’s ditch is not allowed, the flow should
be visually estimated so that sufficient flow would be available to fill a small,

' - : _ 000612
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Memo to File . Page 14 May 23, 2002

hand- dug ditch between the termmal pool of Stanshaw Creek and the Klamath
River; or

b) if full diversion of the creek into the Cole's dltCh is allowed, a device.shall be
installed capable of bypassing sufficient flow to maintain-0.7 cfs in the creek
below the Highway 96 culverts before any water is passed down the diversion

ditch to Marble Mountain Ranch.
3. That the complalnt filed by KFA agalnst the Coles be closed.

4. Thatthe partles give serious conS|derat|on toa physmal ‘'solution similar to that
discussed above .

' ‘ ' ' . ' 000613
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Memorandu

To: Mr. Edward C. Anton, Chief . ' pate: November 20, 2001
Division of Water Rights
_ State Water Resources Control Board
Post Office Box 2000
Sacramento, California 95812 2000

Donald B. Koch, Regwna%Manager ;

From:
Worthern California-North Coast Region
Department of Fish and Game
601 Locust Street, Redding, California 96001

subject: Complaint Investigation Relating to Applicatioh 29449 Doug Cole — Stanshaw Creek,
Tributary to Klamath River, Siskiyou County

The Department of Fish and Game has reviewed the subject application and attended
two site visits with State Water Resources Control Board (Board) staff. The first field
investigation was conducted by the Board’s application and environmental section on July 26,
2000, and the latest complaint inspection was held on October 17, 2001. On March 17, 2000,
we submitted a protest on the application which was accepted by the Board on April 4, 2000.
Our protest is based on adverse environmental impacts which could result from reduced flows
in Stanshaw Creek. Both the complaint and application refer to an existing unpermitted
diversion of water from Stanshaw Creek.

At the time our protest of this application was filed in March 2000, our primary concern
was protection of anadromous fish habitat in about a 0.25 mile reach of Stanshaw Creek from
the Highway 96 crossing to the stream'’s confluence with the Klamath River. On April 27,
2001, the California Fish and Game Commission (Commission) accepted a petition to list coho
salmon north of San Francisco Bay as an endangered species. Consequently, coho salmon
are now considered as a candidate species pursuant to the California Endangered Species

"~ Act (CESA). On April 26, 2001, emergency regulations adopted by the Commission pursuant
to Fish and Game Code Section 2084 went.into effect. These regulations remain in effect
during the 12-month candidacy period and authorize the incidental take of coho salmon
resulting from diversion of water. The Commission will likely make its final listing decision in
early June 2002 and if they decide to list the species, the current Section 2084 incidental-take
authorization for water diversions will terminate. After listing, take of coho salmon will be
prohibited unless authorized under Fish and Game Code Section 2081(b) or 2080.1. We urge
the Board to consider the implications of their actions regarding subject complaint and final
decision on water rights application #29449 in light of Fish and Game Code Section 2053 and
the potential listing of coho salmon next year.

During the complaint inspection, we were told that the merits of the complaint would be
reviewed within 30 days and, therefore, we are submitting these comments and
recommendations for the Board’s consideration. Formal protest dismissal terms will be
submitted to the application unit at a future date.
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Mr. Edward C. Anton .
November 20, 2001
Page Two

Federally Listed coho salmon (Onchorhynchus kisutch) are known to exist in Stanshaw
Creek. Coho salmon were listed as threatened under the Federal Endangered Species Act
effective June 5, 1997, and as a candidate under the California Endangered Species Act on
April 27, 2001. On two recent occasions, the Department has collected field information within
Stanshaw Creek below the subject diversion in the area near its confluence with the Klamath
River. On May 25, 2000, we collected 8 young of the year and 18 yearling steelhead trout in
this area of Stanshaw Creek. On July 26, 2000, we sampled and found one juvenilé coho
salmon in Stanshaw Creek below the culverts which run under Highway 96. We believe the
Highway 96 culverts are currently a barrier to upstream migration of fish and have, therefore,
focused our concerns and mitigation measures on the 0.25 mile stream reach downstream of
these culverts. This stream reach is characterized by deep pools, large woody debris, dense
overhanging riparian cover shading the stream and generally cool water temperatures and
thus provides good rearing and refuge habitat for juvenile coho salmon and steelhead trout.
Coldwater habitats such as those provided by Stanshaw Creek are important refuges for
juvenile coho salmon which may need to escape the warmer temperatures and low dissolved
oxygen levels occasionally found in the Klamath River during the warm summer and early fall
months. However, critical cold water refuge habitats for coho salmon and steelhead in lower
Stanshaw Creek need to be accessible to the fish so sufficient water needs to stay in the
stream to maintain connectivity to the Klamath River all year.

The Department currently proposes year-round bypass flows of 2.5 cubic feet per
second (cfs) to be measured at the culverts below Highway 96 to mitigate potential impacts
from the diversion on Stanshaw Creek. Our objective for these flows is to ensure existing
instream habitat conditions in Stanshaw Creek for coho salmon and steelhead are maintained,
water temperatures remain cold and year-round access to the stream from the Klamath River
is guaranteed. To accomplish this objective, we recommend the total stream flow be
bypassed whenever it is less than the designated amount. Based on field reviews and best
professional judgment, it was determined that 2.5 cfs should maintain connectivity and an
adequate channel which allows young salmonids access to Stanshaw Creek from the Klamath
River. However, the Department may require additional bypass flows in the future if conditions
change such that 2.5 cfs is no longer adequate to allow salmonid passage at the mouth of
Stanshaw Creek. Future modification of the barriers or more detailed studies may also
indicate a-need for higher instream flows.

It is our understanding from discussions with Board staff that water is currently diverted
from Stanshaw Creek even when there is not enough flow to run the hydroelectric generators.
We believe this procedure results in water being wasted and not being put to beneficial use.
This procedure typically occurs during critically dry periods when natural flows are needed to
maintain salmonid access from the Klamath River to cooler water, rearing and refuge habitat
found in Stanshaw Creek. If the stream flow in Stanshaw Creek is less than the amount
needed to run the hydroelectric plant (3 cfs), then water for power generation should not be
diverted and the entire natural flow of Stanshaw Creek should be bypassed to maintain the
downstream fishery resources:
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Mr. Edward C. Anton
November 20, 2001 :
Page Three . s

During both inspections, various options were discussed which could help satisfy the
required downstream flow conditions. We believe two options have merit for the Board and
the owner to consider. One option would be returning diverted flows back to Stanshaw Creek

. after the water is,used to generate electricity. Currently, tailwater is discharged to the adjacent

drainage of Irvlng‘Creek Second, improvements to the open ditch system and/or updating the
hydroelectric generatlon system may also allow the applicant to divert less water wh|Ie stlll
meeting the needs for domestic purposes and electric generation.

If you have any questions or comments regarding this memorandum; please
contact Environmental Scientist Jane Vorpagel at (530) 225-2124.

cc.  Mr. James R. Bybee
. National Marine Fishery Service
777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

Mr. Doug Cole, et al. _ L
92520 Highway 96 :
Somes Bar, California 95568

Ms. Jane Vorpagel
Department of Fish and Game
601 Locust Street

Redding, California 96001
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National Ocean® and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE

Southwest Region 9 yé/ﬁ
777 Sonoma Avenue, Room 325
Santa Rosa, California 95404

November 15,2001 151416-SWR-01-SR-928:SKL

Mr. Charles Rich, Chief

Complaints Unit

State Water Resources Control Board
Division of Water Rights

P.O. Box 2000

Sacramento, California 95812-2000

Dear Mr. Rich:

This letter represents our findings and protest dismissal terms of appropriative water rights
application 29449. It is based on a State Water Resources Control Board (SWRCB) field
investigation attended by Dr. Stacy Li, National Marine Fisheries Service (NMFS),

Mr. Chuck Glasgow (NMFS), and Mr. Tim Broadman and Mr.Dave Rielly (NMFS Law
Enforcement) on 17 October 2001 in relation to a complaint of an unpermitted diversion on
Stanshaw Creek by Doug and Heidi Cole. The Coles have directly diverted up to 3 cubic feet per

- second (cfs) from Stanshaw Creek (watershed is approximately 3.2 square miles) the year round
(when flows are available) for the purposes of domestic use and hydroelectric generation. The water
used for hydroelectric generation is diverted into Irving Creek in an adjacent watershed. Irving
Creek is also tributary to the Klamath River. The Coles have applied for appropriative rights for the
hydroelectric use, but have pre-1914 rights for domestic use. The amount of the pre-1914 use is
approximately 0.5 cfs.

NMEFS is interested in this project because the Klamath River watershed supports federally
threatened Southern Oregon/Northern California coasts Evolutionarily Significant Unit (ESU) of
coho salmon (Oncorhynchus kisutch).

Existing Project -

Typically each year the Coles must manually construct a structure of cobbles and boulders to divert
water from Stanshaw Creek. The unscreened diversion delivers water via an earthen ditch
approximately1-foot deep, 2-feet wide, and 5200 feet long. The penstock is a steel pipe 16-inches in
diameter and 455 feet long. A head of 200 feet is used to generate a maximum of 33.9 kilowatts
with a Pelton wheel. Water not consumed by domestic use is returned to the Klamath River via
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Irving Creek. With the diversion active, approximately a mile of Stanshaw Creek has reduced flows;
this reach is well shaded by topographic features as well as a thick canopy coverage of about 60%.
About 1/4 mile of Irving Creek has augmented flows from Stanshaw Creek.

Stanshaw Creek enters the Klamath mainstem near River Mile (RM) 76. Irving Creek also enters the
Klamath mainstem near RM 75. Stanshaw Creek has a smaller watershed than Irving Creek. While
both streams are not gauged, the few measurements of Irving Creek and Stanshaw Creek during the
summer suggest a summer base flow in Irving Creek as more than double (7 cfs vs. 3 cfs) that of
Stanshaw Creek. Both streams provide cooler water than the mainstem Klamath River during the
summer. Because water temperaturées during the summer in the mainstem Klamath River are
stressful to salmonids, it is likely that rearing juvenile anadromous salmonids use each tributary as a
thermal refuge. California Department of Fish and Game collected juvenile coho salmon.and
steelhead with a backpack electrofisher in the portion of Stanshaw Creek 100 yards downstream of
Highway 96 in July 2000. There is a culvert under Highway 96 on Stanshaw Creek that may limit
anadromous fish access to upstream reaches.

The culvert under Highway 96 at Stanshaw Creek is listed on resource agencies master list for
culverts with passage problems. CalTrans has stated that they will replace the culvert in the future to
allow salmonid passage.

At the site we reviewed the project, examined the point of diversion (POD), the flume, the penstock,
the reach downstream of the POD, and the reach of Stanshaw Creek between Highway 96 and the
Klamath River.

Terms to Remove Protest

NMFS finds that the following conditions are necessary and sufficient to remove our protest:

.a) Diversion Intake: Limit diversion flow to a maximum of 3 cfs. The applicant proposes to

divert a maximum of 3 cfs, but the existing intake has no provision to control the amount of
flow diverted. There are a variety of methods of controlling flow including: head gates with
adjustable undershot weir, notched weir, orifice, dimensional flume, and the like (See Bureau
of Reclamation 1997).

b) Fish screen: The existing diversion is not adequately screened to prevent entrainment. Any
diversion should be adequately screened. We saw an 8" salmonid in the flume during the
field investigation. The fish screen should follow NMFS/CDFG fish screen criteria.
However, these fish screen criteria were developed with large diversions in mind. There may
be adequate screening alternatives for smaller diversions such as this one. Please contact Mr.
Richard Wantuck, NMFS (707) 575-6063 for technical advice regarding fish screens in small
drainages.

c) Return flow: Return the diverted flow from Stanshaw Creek back to Stanshaw Creek instead
of to Irving Creek. Thermal refugia during the summer is an important habitat element in the
Klamath River. It is our belief that diverted flow returned to Stanshaw Creek will provide
necessary cold water to provide a thermal refuge at the mouth of Stanshaw Creek without
compromising the thermal refuge on Irving Creek. During the field investigation, Mr. Cole ,
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the applicant, stated that we would be willing to move the hydroelectric generating plant so
that the tail race flow would return to Stanshaw Creek. The new return would be located on
Stanshaw Creek upstream of Highway 96.

Bypass flows: This is based upon the assumption that 3 cfs is a representative summer base
flow. The nature of the point of diversion precludes precise bypass flows due to leaf fall or
debris accumulation. However, bypass flows are of major concern only at low flows, i.e., 3
cfs. We believe that there is ample canopy that keeps the stream cool downstream of the
POD provided that most of the flow is in Stanshaw Creek during low flow periods.
Therefore, we recommend that a minimum bypass flow of 1.5 cfs be maintained at all times
downstream of the POD. This bypass flow represents 50% of the summer base flow. This
bypass flow recommendation assumes tailwater from the hydroelectric plant will be returned
to Stanshaw Creek. Therefore, the thermal refuge downstream of Highway 96 will be
maintained. This bypass flow recommendation may be modified when CalTrans provides

- salmonid passage through the Highway 96 culvert. The applicant must install and maintain

permanent staff gages at the point of diversion to allow monitoring and facilitate release of
bypass flows. Alternatively, the applicant may perform a comprehensive biological and
hydrological study to identify an alternate biologically based bypass flow.

Monitoring: Regardless of the quality of stream at the point of diversion, the proposed
project should provide California Department of Fish and Game personnel access to all
points of diversion and places of use for the purpose of conducting routine and or random
monitoring and compliance inspections. )

Thank you for your cooperation in the above. We look forward to continued opportunities for
NMFS and the State Water Resources Control Board to cooperate in the conservation of listed
species. If you have any questions or comments concerning the contents of this letter please contact
Dr. Stacy K. Li at (707) 575-6082.

Sincerely,

s

James R. Bybee
Habitat Manager
Northern California

cc: Doug and Heidi Cole

Irma Lagomarsino, PRD, NMFS, Arcata
Tim Broadman, Law Enforcement, NMFS, Arcata
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N State @ater Resources Contr@ Board

Division of Water Rights
1001 I Street, 14" Floor » Sacramento, California 95814+ (916) 341-5307

Winston H. Hickox Mailing Address: P.O. Box 2000 * Sacramento, California » 95812-2000 ‘ Gray Davis
Secretary for FAX:(916) 341-5400 » Web Site Address: http://www.swrcb.ca.gov Governor
*“Environmental® Division of Water Rights: http://www.waterrights.ca.gov

Protection”

SEP 2 0 2001

To Attached Mailing List

The Division of Water Rights (Division) received a complaint against Doug and Heidi Cole on
(KFA) On August 20, 2001 an Answer to Complamt was received from Janet Goldsmith, legal
counsel for the Coles.’ Based on a short telephone discussion with Mr. Mooney prior to him
leaving on vacation, we do not believe that Ms. Goldsmith’s response adequately resolves the
complaint filed on behalf of the KFA. Therefore, unless notified to the contrary, the next step in
the complaint process is to schedule a field investigation.

We propose to conduct this investigation on Wednesday, October 17,2001. We would like to
have all interested parties meet at the Marble Mountaini Ranch at 9:00 a.m. on that date. Because
the issues raised by KFA relate to the health and well being of anadramous fish, we would

" appreciate the participation of representatives from the National Marine Fisheries Service and the
California Department of Fish and Game. We will be inspecting both Stanshaw Creek below the
point of diversion and Irving Creek below the point where diverted water is released to this creek.
Because the ditch heads on Forest Service property, we would also appreciate the participation of
a representative from the U.S. Forest Service. If these agencies do not participate in this
investigation or make other arrangements for their input, we will assume that they have no
position or interest in this matter. '

If this date is unworkable for any party, please let me know what alternate dates are better.

However, Division staff believe that this investigation must be conducted before the onset of
winter rains. Therefore, we are not willing to postpone this investigation beyond October 26th.

Please let me know if you intend to participate in the October 17th investigation, or if some other
date/time during that week would be preferable. I can be reached by telephone at (916) 341-5307,

. or by e-mail at mcontreras@waterrights.swrcb.ca.gov.

Sincerely,
NRIGINAL SIGNED BY
Michael Contreras

Attachment

Califorriia Environmental Protection Agency

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consuinption.
For a list of simple ways you can reduce demand and cut your energy costs, see. our Web-site at http:/www.swrcb.ca.gov.” 000620



Mailing List

Kronick, Moskovitz, Tiedemann & Girard
Attention Ms. Janet Goldsmith

400 Capitol Mall, 27" Floor

Sacramento, CA 95814-4416

Mr. Don Mooney
129 C Street, Suite 2
Davis, CA 95616 -

National Marine Fish Service
Santa Rosa Field Office
Attention Ms. Margaret Tauzer
777 Sonoma Avenue, Room 325
Santa Rosa, CA 95404

Department of Fish and Game
Environmental Services
Attention Dennis Maria
Attention Ron Prestly

601 Locust Street

Redding, CA 96001

U.S. Department of Agriculture
Orleans Ranger District

Attention Bill Heitler, District Ranger
P.O. Drawer 410

Orleans, CA 95556-0410

bce: REM

MContreras\lfischer
D:\mc\Cole site visit 9/19/01

California Environmental Protection Agency

WR-5

- - ‘
"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.

For a list of simple ways you cari reduce demand and cut your energy costs; see our Web-site at http:/fwww.swrcb.ca.gov.

"
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Division of Water Rights
" 1001 I Street, 14™ Floor « Sacramento, California 95814 «(916) 341-5307

Winston H. Hickox Mailing Address: P.O. Box'2000 « Sacramento, California « 95812-2000 ‘ . Gray Davis
Secretary for ! FAX (916) 341-5400 » Web Site Address: http://www swrcb.ca.gov ‘ Governor
Environmental Division of Water Rights: http://www.waterrights.ca.gov

Protection . ' , F{ (& C ‘
| 7447

JUL 9 2 2001
Mr. Doug and Ms. Heidi Cole °
92250 Highway 96
Somes Bar, California 95568

Dear Doug and Heidi: . -

WATER RIGHTS COMPLAINT SUBMITTED BY THE KLAMATH FOREST ALLIANCE
ALLEGING UNREASONABLE DIVERSION

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a
complaint on behalf of the Klamath Forest Alliance (KFA) regarding your diversion of water
from Stanshaw Creek, a tributary to the Klamath River. In a letter from their attorney, your
water rights are questioned and it is alleged that your diversion is unreasonable in that it
compromises the downstream fishery.

Enclosed for your review is a copy of the June 14, 2001 letter, an "Answer to Complaint" form,
and an information pamphlet. Please use the form to respond to the allegations within 15 days .
from the date of this letter. Upon receipt of your responses, all items submitted by each party
will be.evaluated to determine whether further action is required by the SWRCB.

If you have any quesﬁons regarding this matter, please contact me at (916) 341-5307.

Sincerely,

ORIGINAL SiGNED BY

Michael Contreras
Complaint Unit

. Enclosures

cc: See next page.

California Environmental Protection Agency

"The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.
“ For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http:/www.swreb.ca.gov.”
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Doug and Heidi Cole ' 2

bec:

Department of Fish.and Game
Environmental Services

c/o Mr. Ron Prestly

601 Locust Street

Redding, CA 96001

William M. Heitler, District Ranger
U.S. Department of Agriculture
Orleans Ranger District

P.O. Drawer 410

Orleans, CA 95556-0410

Santa Rosa Field Office 5{,@'
Attention Tim Broadman ‘ et
Attention Margaret Tauzer

777 Sonoma Avenue, Room 325

Santa Rosa, CA 95404

National Marine Fisheries Service |
oeh, offict

Mr. Jim De Pree

Siskiyou County Planning Department
P.O. Box 1085

Courthouse Annex

Yreka, CA 96097

Mr. Konrad Fisher
3210 Klingle Road NW
Washington, D.C. 20008

Robert E. and Mary J. Young ’
c¢/o Thomas W. Birmingham p pioJ el
770 L Street, Suite 1200 0
Sacramento, CA 95814

Law Offices of Donald B. Mooney
129 C Street, Suite 2
Davis, CA 95616

Robert E. Miller (REM)

Mcontreras\lfischer
D:\mc\cole 6/29/01

WR-5 .
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Winston H. Hickox Mailing Address: P.O. Box 2000 + Sacrarhento, California » 95812-2000

f@& State .atelj Resources Cont:® Board SR

4944

Division of Water Rights

1001 I Street, 14™ Floor « Sacramento, California 95814 « (916) 341-5300 .
Gray Davis

Secretary for FAX (916) 341-5400 « Web Site Address: http://www.waterrights.ca.gov , Governor
Environmental R . -

Protection

The energy challenge facing California is real. Every Californian needs to take immediate action to rediice énergy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our Web-site at http://www.swrcb.ca.gov.

JUN 2 2 2001

Mr. Konrad Fisher
3210 Klingle Road NW
Washington D.C. 20008

Dear Mr. Fisher:

APPLICATION 29449 OF DOUG COLE ET. AL. TO DIVERT 3.0 CUBIC FEET PER .
SECOND (CFS) OF WATER FROM STANSHAW CREEK TRIBUTARY TO KLAMATH
RIVER IN SISKIYOU COUNTY FOR GENERATION OF 33.9 KILOWATTS OF
ELECTRICITY

Per our phone conversation on 21 June, 2001, I have enclosed text, tables, and a map from the
May, 1965 bulletin.authored by the Department of Water Resources (DWR) entitled "Land and........ ... . ......
Water Use in the Klamath River Hydrographic Unit" (Bulletin No. 94-6) that is pertinent to the
above mentioned application. As you will see in Table 4 on page 58 of the copied report, the -
type of apparent water right is incorrectly listed as riparian. Page 31 states, "Those [diversions]
which have been neither adjudicated nor based on appropriations [water right applications or pre-
1914 appropriations], but for which the area of use is apparently riparian to the streams or which
the owner claims to be riparian are listed as riparian.' " Either DWR incorrectly came to this
conclusion or the owner incorrectly stated that it was a riparian right. It is interesting here to
note that neither the owner at the time, L.H. Hayes, nor the previous owner, McMertree, listed

. this right as a pre-1914 appropriation even though the indicated date of first use on the table is

"About 1800."

As youwill also see in the enclosures, 362 acre-feet (af) was measured at the nozzle in 1958;
this would be the amount of water that was put to beneficial use. This calculates to a daily
average beneficial use of:

362 af/yr + 365 days/yr = 0.99 af/day
0.99 af/day + 1.98 af/day/cfs = 0.50 cfs

Average instantaneous flow per month could also be calculated using data from Table 5. Small- _
domestic use is not calculated in this figure, although that would be negligible at less than 10~ =" ™"
affyr. Ialso assume that seepage losses are not figured into this since this is measured at the
nozzle rather than the point of diversion, but I would not expect seepage losses to nearly
approach 2.5 cfs.

SURNAME ({ /U\/ . 000624
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Mr. Konrad Fisher | 2 JUN 22 2001

Please also note that: 1) 1958 was an "unusually wet year," with Klamath River flows nearly

double that of the average annual flow, and 2) 6 kilowatts of electricity were generated by the

diversion in question. Hence, an average rate of 0.5 cfs through the nozzle was probably all that

was needed to generate 6 kilowatts, and this lower rate was not the result of low ﬂows available
“for diversion from Stanshaw Creek.

If I can be of further assistance, please call me at (916) 341-5392.

Sincerely,

ORIGINAL SIGNED BY.

Robert E. Miller
Environmental Specialist II
Environmental Review Unit 2
Enclosures

be: MC

RMILLER:1lv 06/22/2001
u:\envirodrvirem\a29449 letter to fisher
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Jun 21 01 05:07p Kor.d Fisher : 43.140937

To: Rob Miller
From: Konrad Fisher
Re: Response to SDN Stanshaw Article

Ift
attdchments to this letter; or beneficial to my PR effort, please lét me know.
Bedt,

Koprad Fisher

Se¢ Fax and E-mail address on letter

OLNIWVYIYS

nere 1s anything other than the 1965 Water Board docs I that would be appropriate
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KONRAD FISHER
3210 Klingle RD NW, Washington DC, 20008
Tel.: 202.625.6421; Fax: 435.514.0837; konradfisher@yahoo.com

& ¢

.~

June 255 2001 o O E*
i == oA

2R & ==

Siskiydu Daily News O = oiD»
c/o: Lori Sellstrom Fr N Bm
P.0. Bbx 129 A o
Yreka,|CA 96097 3;’; = c?;w
~ e £ 2E

To Whom It May Concern: a @ ;_
[ call your attention to an article entitled “Lawsuit threatens resort’ that appeared in the April 3,

2001 issue of the Siskiyou Daily News on pages 1 and 3. A copy of the article is attached as
Exhibitt A and made a part hereof.
A serié;s of misleading or false statements contained in the article reveal a reckless disregard
_for the. truth and portray me in a false light. They lead the reader to believe that | am a
disintefested party and that | have acted in a malicious manner. Pursuant to applicable federal
and state laws, including California Civil Code Section 48(a), | demand that a correction of the
following statements be published in substantially as conspicuous a manner as the statements
appeated. N

The st‘)atement in the 3" paragraph that Stanshaw Creek is on Forest Service land is
misl‘ea&iing. Although it is true for the upper portion of Stanshaw Creek, the portion of the
creek f!?om Highway 96 to its confluence with the Klamath River is on land owned by my family.

The 7" and 8" paragraphs falsely imply that Mr. Stanshaw's original land claim now comprises
the Marble Mountain Ranch. In the 10" paragraph; you clearly convey that Mr. Stanshaw’s
original ctaim now belongs to the Coles. if you have seen the records to which you referred in
the 7th paragraph, and on which you based subsequent assumptions, you know that
Stansh,bw's original mining claim was comprised, at least in part, of land now owned by my
family. |

The 7"} and 8" paragraphs also falsely imply that the water rights accomganying Stanshaw’s
claim tecame a deeded part of the Marble Mountain Ranch. The 18" paragraph clearly
confirmis your intent to convey that the Coles have “a deeded right to the water’ that
accompanied Stanshaw's claim. ‘

|
If the Goles possessed a “deeded right to the water," it would probably say so in their deed.
The qble’s deed, [attached as Exhibit B], states only, “Together with all water rights
appurtenant thereto,” and in no way shows that the Coles are successors in interest to
Stanshaw’s water rights.

~ Furthefmore, in a September 25, 1998 letter to Mr. Cole from Harry M. Schueller, chief of the
State Water Resources Control Board’s Division of Water Rights, [attached as Exhibit C], Mr.
Schueller states that the Coles have submitted no information to suggest that Stanshaw's
water rights pertained to the Marble Mountain Ranch.’

' As of $eptm ber of 1998, the State Water Resources Control Board’s Division of Water Rights tentatively
accepted] that Stanshaw’s water right applies to the Coles’ property. To my knowledge, the Board was unaware of
the evidéknce to the contrary, which I have put forth to you. The Board concluded however, that any diversion in
excess of .49 cfs would require evidence to refute the May 1965 Department of Water Resources’ bulletin entitled
“Land and Water Use in the Klamath River Hydrographic Unit” (Buletin No. 94-6), and the testimony of Forest
Service Hydrologist, Marvin Gross, both of which indicated that the water consumption of the Coles’ post-1914
predecestors did not exceed .49 cfs.
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Finally] it should be noted that former water diversion ditches, pipes and large rock piles
indicatg that the large scale mining and water consumption took place on land now owned by
my farily, not the Coles, and that Stanshaw Creek itself flows through my family’s property,
not the Coles’.

Also misleading is your statement in the 12" paragraph that “there is no concrete dam
structure at the diversion on Stanshaw Creek.” Although the portion of the diversion structure
in the icreek is comprised of rocks and plastic, the head gate to the diversion structure is
construicted of concrete, and is, for all intents and purposes, part of .“the diversion on
Stanshaw Creek.” The undated site visit statement by Ranger Heitler, [attached as Exhibit D],
will confirm my assertions, as should your recollection of yodur site visit.

Your slatemem in the 12" paragraph that “there is no ‘new’ water diversion” is misleading
given the fact that the Coles are currently illegally diverting, and wish to legally divert, more
water }han their predecessors. Exhibit C indicates that the Coles’ predecessors diverted
betweén .11 and .49 cubic feet per second (cfs) of water yet the Coles are applyrng for a rrght
to dlveh 3 cfs of water. ' < '

The 23" paragraph falsely states that Doug Cole invited government representatives and
“even Conrad Fisher to a meeting at the ranch.” This meeting at the Marble: Mountain Ranch
was pé;rt of a site visit arranged by government officials, and |, Konrad Fisher, had to invite
myself| :

Especrhlly false and misleading are the numerous statements which together imply that
through the notice of mtent to sue, and through my “active role in preventlng [the Coles] from
gettrngclthe permit,” (19 paragraph), | threatened the Cole’s “very existence,” (3" paragraph),
and | daused the Coles to go without water and consequently brought hardship to their son,
(27"4 8"’ paragraphs). .

The Cdales ability to run a successful resort, much Iess their very existence, is not contingent
upon their abrlrty to divert 3 cfs of water from Stanshaw Creek. This is evidenced by the facts
established in Exhibits C and-D-respectively, that, 1) the Cole’'s predecessors, who ran a
succes%ful busrnesses on the Marble Mountain Ranch, dlverted less than 0.49 cfs of water

3— The- Coles predecessors not only functloned wrth a fractron of the water but (assumrng

your sthtement in the 16™ paragraph is correct), functioned with a very inefficient “pre-1912
_ water \hheel " It should also be noted that on the day of the aforementioned site meeting, the
“Coles Were producing power not with their hydroelectric plant but with their diesel generator.

Moreoxl'er the notice of intent to sue is just one of many threats to the Coles’ frivolous use of
water. lThe Coles have been involved in a fruitless multi-year deliberation with the State Water
Resoudces Control Board and the Department of Fish and game to legalize their illegal
drversr(on of water, (see exhibit C). And long before the notice of intent to sue was sent, the
Coles’ *appllcatron to appropriate 3 cfs of water was officially protested by numerous parties
other tlnan me. These include the National Marine Fisheries Service, the Department of Fish
and Game J. W. Fisher Logging Company and the California Sport Fishing Protection
Alliance.

i
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More importantly, the implication that | brought harm to Mr. and Mrs. Cole, and particularly to
their son, is based on the false and unfounded assumption that the Coles have gone without
water for extended periods of time. Your reckless disregard for the truth is evident in your
reliance on this false assumption from the 27" to the 43" paragraphs, and is especially evident
in the .L40m paragraph in which you state as fact that the Coles suffered “last fall and winter”
withouy water. : ,
Although the Department of Fish and Game required that the Coles’ diversion allow fish
passagde, they have not, as you imply in the 27" paragraph, enforced the laws that relate to the
actual lamount. of water diverted. It is possible that the Coles’ noncompliance prompted the
D;epar‘lfment of Fish and Game to alter the diversion to allow fish passage, and that in the
process, they redirected water away from the ditch. If this was the case, the Coles were free
to immediately alter the diversion structure so that it allowed fish passage and still diverted
water i' to their ditch. This is precisely what someone did.

Not a fnonth went by last winter or fall without Mike Fellows, a resident of my family’s property,
and / or me, visiting the Coles’ diversion. During each visit, one or both of us observed that 1/2
to 2/3 bf Stanshaw Creek’s flow was being diverted into the Coles” ditch. During my most
recent|visit to the diversion on the 22" of last month, | observed, as | had during previous
visits, that there was a path through the diversion structure and that approximately 60-75% of
StansHaw Creek’s flow was being diverted into the Coles’ ditch. Mr. Fellows observed the
same é‘upproximately 10 days later and then again .on Wednesday, June 20.

The 43;3"‘ paragraph falsely implies that you made an effort to contact my attorney, Donald
Moonely, and me before publishing your article. Neither of us received a phone call, a letter or
an E-mail. The notice of intent to sue, which is the very premise of your article, bears Mr.
Moonely’s phone number, physical address and E-mail address on the first page. You drove
by the lmailbox to my family’s property on your way to and from the Marble Mountain Ranch.
You co:uld have utilized any number of methods to contact us, but you chose not to.

Your almost exclusive reliance on the Coles’ unsupported statements, your failure to
acknow\lledge the conflict between these statements and the information contained in publicly
available documents and your failure to contact my lawyer or me, represents a reckless
disregard for the truth and resulted in an article that portrays me in a faise light in a county
+ which | consider home and will one day reside. | therefore demand that a correction of all
" aforementioned misleading or false statements be published in substantially as conspicuous a
manney as the statements appeared. ]

Sincerely,

- Konrad Fisher

Encloslres

cc: ,
Publisher
Siskiyou Daily News
P.O. Box 129

'Yreka, California 96097
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MESSAGE CONFIRMATION

. 02-09,2801 12:82
DATE S,R-TIME DISTANT STATION ID  MODE PAGES RESULT
0289 82’1s" 7A77623688 CALLING 03 oK ]%]%[%]
12:99 NO. 525

State Water Resources Control Board
Divislon of Waice Rights

P. Q. Rox 2000

Sacramento, CA. 95812-2000

Phone: (916)341-5300

FAX: (816)341-3400
P e o Y

To Wz, %A Hanpemsn Fax (10F) 762-349€

From: Q—oB MWLE(L Date: 1{? /7,001

Re: KLamari / Tocker Pages: 3 (wcwbmc %26&3
cc: | |

0 Urgent %ar Review (O Pleasa Comment O Please Reply O Please Recycl

. | L] . L] ] ¢ *
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State Water Resources Control Board
Division of Water Rights
P. O: Box 2000
. ) Sacramento, CA 95812-2000
: Phone: (916)341-5300
FAX: (916)341 3400

TO:, M. e \—\A(L\L\w Fax: (ﬁro?> %2368@

From: 203 M\LUE,(( ' Date: ﬁjq /7/00\

Ret KLamary / Tocker Pages: 2 (wcbubmc aw_e(LS
cc: | |

O Urgent %or Review O Please Comment {1 Please Reply O Please Recycl

AEsn A o Trhs - NDME T DI SPEAK
»»(N\’\-L- M, 1ocdee A F-bu-a weelks ALO,  He

EK?bAZtUED s DwelSloNs  AND  ASkeEn THAT wE
@666&\3 Tre ,2/{’5/7/000 LETTENR  THAT (S ATHACHED,
the maq dave 4 (EuhL - Bass R Seue oF

LS WATER  DietbonSs  AWD LSE | BUT NOWE THELE 55,
He (MEEDS T FlLE A STATEMENT wiTd

e SWRLB ot akeMm. - Aves,  tte s
LLLRGALLY ‘)’ID(L'\NL WATER v THE  RESERVOIR

 —

AND  peRTING POl TovBR LEVERATIN, the ot you,
—_—

witc pEed T ALK 7 AffeicationS T APPpUATE
/
Fol- AT, Cﬂr‘& AmqTiv T L sefkfy T
TIDN A €T  BaCE To 4ydJSeoNl,

25k MLbuf(L
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State V\gter Resources Controﬂsoard

<

. . Division of Water Rights :
Winston H. Hickox 1001 [ Street, 14*, Floor * Sacramento, California 95814.« (916) 341-5300 ) Gray Davis
Secretary for - Mailing Address: P.O. Box.2000  Sacramento, California « 95812-2000 Governor ..
Environmental ~ FAX(916) 341-5400 * Web Site Address: http://www.swrch.ca.gov
Protection : ‘ Division of Water Rights: A‘hnp://www.waterﬁghts.ca.gov
" InReply Refer
to: 331:YM:266.0
DEC 15 zmy

Mr. G. Neil Tocher

1903 Park Marina Drive

Redding, CA 96001 -

Dear Mr. Tocher:

WATER RIGHTS APPLICATION, SISKIYOU COUNTY .

It was nice meetmg you on July 26, 2000 during our field review of Mr. Cole’s pro;ect
Thank you for your input and tour of your property and water diversion facilities.

Mr. Cole diverts Stanshaw Creek water for hydroelectnc power generatlon The water flows
through his power plant, then to Irving Creek. -Before the water is dlscharged to Irving Creek,
you use the water for power generation and irrigation.

Unfortunately, we have no record of water rights to cover your project. Diversion and use of
water must have a valid basis of right, therefore, we have enclosed an application packet to apply
for water rights.

!
Your small hydro system is year round continuous use, not incidental to the consumptive water
use. Therefore, in accordance with California Code of Regulations, Section 686 (copy enclosed)
you need two applications; one for power purposes and one for consumptlve uses.

If you need any hélp in ﬁlmg out the forms please call'me at (916) 341-5362.
Smcerely,
OGIFHAL SIGNED BY:
Yoko Mooring
Sanitary Engineering Associate
Application Unit
Enclosures

occ: Chuck Rich

YMooring:ym/tvonrotz: 12-12-00/u:)/ym/Tocher
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From: Yoko Mooring

To: Robert E. Miller

Date: 1/8/01 10:09AM

Subject: Re: Related to A029449 (Doug Cole, Stanshaw Creek, Siskiyou County)
Rob:

It took a long time but finally a letter to Mr. Tocher went out-on 12/15/2000. | told him that he needed to
file two separate applications per Section 686 of Code of Regulations; one for small hydro and one for
consumptive use. Today is my first day back from vacation and | haven't seen any response. As you
said, this may go to Enforcement Unit soon. Yoko

>>> Robert E. Miller 01/02/01 12:42PM >>>
Yoko,

Neil Tocher, the landowner using water off Mr. Cole's ditch for irrigation, hydroelectric generation,
recreational reservoir, and domestic uses, has put his land up for sale. A prospective buyer has called me
to inquire about Mr. Tocher's water rights (that's a first!). Apparently, Mr. Tocher has advised the
prospective buyer (Mr. Jeff Harriman) that he already has secured the necessary water rights and also
claimed riparian rights. This is not the case b/c Mr. Tocher:

1. has not filed an Application (and hence, not obtained a Permit nor License)
2. has not filed a Statement (definitely not valid for storage reservoir anyhow)_ . \
3. diverts water from a man-made ditch (so it's not Riparian). “fazt 1y wok T30\ to Tocher g"Wﬁ
| advised the prospective buyer that the source coming from Stanshaw Creek is not reliable
(Cole's app may be canceled), and that he would have to file an Application for the reservoir, and may be
able to claim Riparian Rights for irrigation, hydro power, and domestic uses if he uses Irving water. | also
mentioned that if he plans to divert from Irving Creek, he will have to get a DFG 1600 agreement. If he
moves his POD high enough in Irving to create enough head for the hydro power, he will be on Forest
Service property. He will then need to secure an easement from the USFS and a permit to alter a stream
channel on USFS property. The USFS would probably have to prepare a NEPA document. | also advised
that NMFS would be involved in his permitting process (both through USFS and as a probable protestant
to an Application filed with the SWRCB).

If we have not done so already, | recommeénd that we send a letter ASAP to Mr. Tocher advising
him to file an Application and Statement for his currently illegal diversions. | don't want Mr. Tocher to slip
his land to Mr. Harriman or other buyer without full disclosure and something in our records showing that
we know of, and that Mr. Tocher knows of, his wrong doing (Mr. Cole purchased the property relating to
29449 in 1994 thinking water rights were secured).

If you'd like, | can draft up report for you on what | know of Mr. Toucher's project. Also, let me
know if this issue should be redirected to our Enforcement Section. Thanks.

Wdkdeddek ek ke hk ok kb khkkhkd

Robert E. Miller

Environmental Specialist |l
Division of Water Rights

1001 | Street, Sacramento, CA
(916) 341-5392

CC: ‘Ross Swenerton
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[Robert E. Miller - Related to A029449 1(1‘9 Cole, Stanshaw Creek, Siskiyou County. Page 1)

From: Robert E. Miller

To: Yoko Mooring

Date: 1/2/01 12:42PM )

Subject: Related to A029449 (Doug Cole, Stanshaw Creek, Siskiyou County)
Yoko,

Neil Tocher, the landowner using water off Mr. Cole's ditch for irrigation, hydroelectric generation,
recreational reservoir, and domestic uses, has put his land up for sale. A prospective buyer has called me
to inquire about Mr. Tocher's water rights (that's a first!). Apparently, Mr. Tocher has advised the
prospective buyer (Mr. Jeff Harriman) that he already has secured the necessary water rights and also
claimed riparian rights. This is not the case b/c Mr. Tocher:

1. has not filed an Appilication (and hence, not obtained a Permit nor License) .ﬁgy,nﬁv\g
2. has not filed a Statement (definitely not valid for storage reservoir ;
3. diverts water from a man-made ditch (so it's not Riparian). fron, 2 Aiflerent wetergal

| advised the prospective buyer that the source coming from Stanshaw Creek is not reliable
(Cole's app may be canceled), and that he would have to file an. Application for the reservoir, and may be
able to claim Riparian Rights for irrigation, hydro power, and domestic uses if he uses Irving water. | also
mentioned that if he plans to divert from Irving Creek, he will have to get a DFG 1600 agreement. If he
moves his POD high enough in Irving to create enough head for the hydro power, he will be on Forest
Service property. He will then need to secure an easement from the USFS and a permit to alter a stream
channel on USFS property. The USFS would probably have to prepare a NEPA document. | also advised
that NMFS would be involved in his permitting process (both through USFS and as a probable protestant
to an Application filed with the SWRCB).

If we have not done so already, | recommend that we send a letter ASAP to Mr. Tocher advising
him to file an Application.and Statement for his currently illegal diversions. | don't want Mr. Tocher to slip
his land to Mr. Harriman or other buyer without full disclosure and something in our records showing that
we know of, and that Mr. Tocher knows of, his wrong doing (Mr. Cole purchased the property relating to
29449 in 1994 thinking water rights were secured). 7

If you'd like, | can draft up report for you on what | know of Mr. Toucher's project. Also, let me
know if this issue should be redirected to our Enforcement Section. Thanks.

RN RXXINAINhkhrhhkhbkhbhhkiid

Robert E. Miller

Environmental Specialist Il
Division of Water Rights

1001 | Street, Sacramento, CA
(916) 341-5392

CC: Dennis Maria; Margaret Tauzer; Ross Swenerton; Tim Broadman

Jeer  Hagpimans  pione # 5 (30D F62-8713
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' CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION  fu€
731 K Street, Third Floor * Sacramento, CA 95814 ¢ (916) 443-2017

OFFICERS

President NOV ]
THOMAS J. ORLOFF T ST
Alameda County BER < 1 ZU. ‘]

First Vice-President
GIL GARCETTI
Los Angeles County

Second Vice-President
GORDON SPENCER . November 9, 2000

Merced County

S /Ti .

pj\c{;e{ajr_y pF}e;,‘5§‘¥ Robert E. Miller

San Diego County P.O. Box 2000
Sacramento, CA 95812

Sergeant-at-Arms
J. MICHAEL MULLINS

Sonoma County Re: People v. Douglas Taylor Cole, Marble Mountain Ranch

Past President
GROVER C. TRASK

Riverside County Dear Mr. Miller:

BOARD OF DIRECTORS Enclosed are reports and copies of photos in the abovementioned matter, per your
STEVEN C. BOLEN telephone conversation this morning with Larry Allen. If you have any questions, please
Contra Costa County do not hesitate to contact our office at 530 226-0572. Thank you.

JERRY P COLEMAN

San Francisco County

HILARY DOZER 1 r
Santa Barbara County Tru y yours,

DEAN FLIPPO .
Monterey County W

PAULA FRESCHI KAMENA LAURIANNE SWIKERT
Matin County Administrative Assistant

! |. i i i
GILBERT OTERO enc Environmental Prosecutions Unit
Imperial County /]“6

McGREGOR SCOTT
Shasta County

KARYN SINUNU
Santa Clara County

JAN STURLA
Orange County

MARTIN VRANICAR
City of Los Angeles

EXECUTIVE DIRECTOR
LAWRENCE G. BROWN
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S Correctable Violation (Veh. Code, § 40610)

'CALIFORNIA DEPARTMENT ‘

OF FISH & GAME XMISDEMEANOR ‘

NOTICE TO APPEAR A B 0 1 9 4 0 4

FG-900 O Traffic_ % Nontraffic .

Date of Viplation Time 0 AM | Day of Week Case No.
09/03 Joo /200 wem| Su -

Name (First, Middle, Last)
Douetns ravicR Col€

O Owner's. Responsibility (Veh..Code, § 40001)

Address -
92520 HwWY 49¢ :
City State Zip Code
Somes BAL C/;. 25568
Driver's Lic. No. Birthdate . Telephone No.
E0LS0990 _ca.  (wEP) 0712854 | @dHeG3322
Sex Hair Eyes Height , = 1Weight Other Description
m | geN| e | LY 180 wma
Veh. Lic. No. State T Commercial Vehicie (Veh.
/\// A Code, § 15210(b))
Yr. of Veh. {Make Model . Body Style |Color 7 Hazardous Material
wvn M | A A/Z? Yz (Veh. Code, § 353)
Registered Owner or Lessee
N/ 3 Same as Driver
Address
M/R ) {0 Same as Driver
City State Zip Code
/A |
Evidence of Financial Responsibility
N7

] Booking Required

Yes ) 3 : :VIO Etlon E 72 i Coq9 and iecuon Description

o o Frsh I'A$$ﬂér
o o 2)FE { CO0E SBC. /603 (d) <" YLoprFen of
- STREAM PUELPTION PoAEEmINT “

Speed Approx. | P.F. Max [ Veh. Lmt.[Evidence Seized /A/OVME
NI A PHoT0S TRKEN

Location of Violation(s)
u STavSHEW CAEEK. [STILrow counTH

0 Violations not committed in my presence, dectared on information and belief. | declare under
penalty of perjury under the laws olghe State of California that the foregoing is true and correct.

oae _20/02/00 S0z "
4 L Amesting or Issuing Officer & Serial No. Vac. Dates

- to
Arrgsting or Issuing Offlcer if different from Issuing Offlcer Serial No. Vac. Dates

WITHOUT ADMITTING GUILT, | PROMISE TO APPEAR AT THE TIME AND PLACE INDICATED
BELOW.

X Signature FORMAL COMPLAINT REQUEST

WHEN:  Date: T 6A ; Time: OAM OPM
WHAT TO DO: FOLLOW THE INSTRUCTIONS ON THE REVERSE.
WHERE:  [Count] KLYOU SUPEATLR CourT

(Division] _YB-EICP # 4769¢
[Street Address)
{Phone No.]

¥ To be notified
& You may arrange with the clerk to appear at a night'session of the court.

R

*ABO1l9404~*

COURT CoPY
SEE REVERSE
TR-130

Notice to Appear lorm approved by the Judiciat Council ot California
Rev. 4-21-39 Vehicle Code sections 40500(b), 40513(b), 40522, 40600, Penal Code section 853.9

WR-5
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* STATE OF CALIFORNIA ‘! : ‘ WR-5
DEPARTMENT OF FISH AND GAME

ARRESTIlNVESTIGATION REPORT

- . WPD 6a (10-98) Region # NCNCR Page 1 Of 2
DATE OF INCIDENT/OCCURRENCE TIVE (2400) | CITY/COUNTY/JUDICIAL DISTRICT
09/03/00 ‘ 1200  Stanshaw Creek / Siskiyou County / Happy Camp District
"X"ONE "X"ONE * TYPE OF REPORT (X" APPLICABLE)
O Arrest Report O seff initiated O commercial Fishing  [J Hunting  [J tniand Poilution LI caiTip
™ Formal x Compiaint O Recreationat Fishing d Trapping O Marine Poliution 24-
Complaint Other: 1603 . :
: Suspect Information ,
Name Suspect #1 (First, Middle, Last) Sex Date of Birth (MMIDDIYY) Citation Number
Douglas Taylor COLE M OF 07/28/54 - AB019404
Supect Address (Street, Apt.,, City, State, Zip Code) : Home Phone
92520 Hwy 96, Somes Bar, Ca. 95568 : - (530 ) 469-3322
Business Address (Street, Apt., Cily, State, Zip Code) . Business Phone
( )} None
_ Identification Type ("X~ APPLICABLE) Suspect Description (X" APPLICABLE)
® coucip O other State bLUID | General: Hair: Eyes: Ethnicity
O other Ip: . | Height 601" Osn Oeik Bm Osw Oem U asian Optack U Hispanic
Number;___E0650990 (NIP) weight._ 1800hrs. dgry OORed ONone  [em ®ua  Xwnite U other;
Vehicle Type (X" APPLICABLE) Description (Make, Model, Year, Color) | License Plate Number/VIN
O auto U vessel X other B N/A N/A
) Offenses and Charges ,
Mrac 14 [ Other; Section: 5901 Urac Ort1a Oother Section:
Description: "Unlawful to block or impede fish passage” Description:
Mragc [J1as [ other Section: 1603(d) Urae rvaa U other Section:
Description: "Violation of stream alteration agreement” Description:
Orse Urae O 0ther . Section: U rae Tlr14 O Other; Section:
Description: ‘ Description:

Evidence Seized

| ‘Evidence Description (Amount, Type, Serial Number, etc.) "X"ONE [JHeld [JRetuned OJ Destroyed O other Evidence
. ) Photographed?
(Evidence photos taken at scene) ‘ . ®yes CINo

Evidence Descn‘ption. (Amount, Type, Sen'aI.Number, etc.) "X"ONE [ VHe|d ORetumed O3 Destroyed O other Evidence
. Photographed?
Uyves CINo

Evidence Description (Amount, Type, Serial Number, etc.) *X"ONE [JHeld JReturned [J DeStroyed CJother | Evidence
: Photographed? |
Oves ONo

Case Synopsis

(please see attached copy of probable cause summary)

See WPD 6b For Additional Suspect and Witness Information "X'ONE [J vyes & No

, . =
Preparer's Na'me and Badge Number - Date Reviewér) m
Lo~ ¥ Boe o/ #502 09/29/00 . W
— -

. Date

Vdale

L =

PROSECUTING AGENCY — write) REGION -- (GOLOENROD) ADMINISTRATIVE USE — (Green) OFFICER DEHES '
0SP 98 16221
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" STATE OF CALIFORNIA Q . WR-5
DEPARTMENT OF FISH AND GA

NARRATIVE/SUPPLEMENTAL
WPD 8a p.2 (Rev 10-88) Region# NCNCR Page 20f2
DATE OF INCIDENT/OCCURRENCE TIME (2400) CITY/COUNTY/UDICIAL DISTRICT i
09/03/00 - 1200 Stanshaw Creek / Siskiyou County / Happy Camp District
X" APPLICABLE TYPE OF REPORT ("X" APPLICABLE) .
0O Narrative [ Arrest Report | [J commerciat Fishing a Hunting: O intand Pottution  [J incident Report
0 Supplemental ® Forma Complaint ! {1 Recreational Fishing O Trapping O Marine Pollution (X
) Other: 1603 . .
Location/Subjectincident Name L Arresting/Case Officer Citation Number
Stanshaw Creek / Stream Violation4 COLE Brian S. Boyd 'AB019404

1.NARRATIVE:

2. On the above date and time while in full uniform in a ' marked vehicle I responded to a citizen
3.complaint that Stanshaw Creek was blocked to fish passage by an illegal rock diversion dam. I
4.began my hike from Hwy. 96 and walked upstream on Stanshaw Creek approximately 900 yards
5. before reaching a rock diversion dam. ‘The dam was located on public land. I found the rock dam
6.to be approximately three and a half feet tall. The dam diverted nearly all the surface flow down a
7.long diversion ditch. Due to the dam's construction, no fish could pass upstream. I did find trout
8.fry below the diversion and in the diversion ditch. The reporting party stated that the diversion was |
9.constructed by COLE. After taking several photos of the site I left to contact COLE.

[10.  After several attempts I contacted COLE and met with him at his residence on 09/16/00 to ,
11.discuss the diversion dam. COLE stated that he had a legal right to the water. COLE stated that he
12.had constructed the rock diversion dam. COLE stated that he had a 1603 permit issued by the
13.Dept. of Fish and Game for the diversion. COLE gave me a brief tour of his property and took me
14.to the diversion dam. I explained to COLE that I was not interested in any legal battles over who
15.had the right to the water. I explained to COLE that I was primarily concemed that his diversion
16.did not allow fish to pass freely. COLE stated that the amount of water need to allow fish passage
17.would cause him a severe financial burden, as he uses the water to generate power for his property
18.and business. , '

19. Several days later I reviewed COLE's 1603 agreement, see attached, which did not allow for the
{20.blocking or impeding of fish passage. The 1603 agreement stated that it was a violation of the
21.agreement to block or impede the fish passage. I explained to COLE that a formal complaint
22.would be filed. ' '

23.

24. DISPOSITION: , ,

25. A formal complaint was filed for blocking or impeding fish passage and for violation of the 1603
26.agreement. )

27.
28.EVIDENCE:
29, -photos of the rock dam and diversion site were taken
-(30. ,
31, | o
Pri s Name and Badge Number Date Reviewer's N ’ U}
% g Boy o/ w2 | 10/02/00 %M//% D?dg - |

PROSECUTING AGENCY- (wriTe) REGION -(GoLDEN roD) ADMINISTRATIVE USE -(Green) OFFICER-(aLuE)

OSP 98 16223
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" 'STATE OF CAUFORNIA - THE RESOURCES AGENCY S PETE WILSON, Governor *

" DEPARTMENT OF FISH AND GAME
601 LOCUST STREET :

REDDING, CA 56001
(830) 2285-2300

Notification No. 99-0040 -

Date Received January 21, 1999

RECEIPT OF NOTIFICATION

Mr. Sean Bagheban
Post Office Box 160621 .
Sacramento, California 95816

Dear _pr, Baghehan

~ We have received your notification of proposed operations on _Stanshaw Creek
tributary to Klamath River of __ giskiyou , County in the -
- Sect: 33, TI3N, R6E . . :

Your proposed operation has been given notification number and assngned toa
Department representative who will contact you soon. : :

Under provisions of the Fish and Game Code, you may not begin work on your
proposed project until the Department has conducted an inspection and its recommendations
(or, if an agreement cannot be reached, the decxslon of an arbitration panel) have been

~ incorporated into your project.

The provisions of the Fish and Game Code are intended to protect and conserve
California fish and wildlife resources.

We look forward to working with you.

Sincerely,

Donald B. Koch
Regional Manager

DBK:sg

cc: Lt. Konvalin

Nvggv?éca Presley - - | | ' % 9
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i Theldbp?mnenl lhea.s e&m dn}ivs from dal: olf .ﬁ T.HP. No. : I 7
* “receipt of a comp application in whi . !
"+ to make its recommensguom Thlswu:re Notification No. qq DQL‘\/O Recetved _ ;‘ C" ﬂ
peitod doﬁ' not begln' unM‘I the deparimhe:it ' :d:
_ receives the appropriate [ee (see attac STATE OF CALIFORNIA ¢
= iee scheduler. : THE RESOURCES AGENCY . : Q,L-— (330G

DEPARTMENT OF FISH AND CAME

NOTIFICATION OF REMOVAL OF MATERIALS AND/OR ALTERATION = — ,3 S -
OF LAKE. RIVER, OR STREAMBED BOTTOM. OR MARGIN

A «\PPLICA\JT Pursuant to Sections 1601-1607 of the California Fish and Game Code
" ’Doum\\ms - Cole o 2520 HWY ag, Somas ’Eoy,

Mailing Address

emesnting Marble Magvitaina Ronelr A AS56R

Nme and eddress of Individual Agency, Company, etc owning property or doing work.
Hereby notify the California Department of Fish and Game of operations to be carried out by or for me

‘from_ 'QIA ' - to Q/ A : on or affecting

“Starting Date Ending Date
St%n‘,%b.g'nlf\] Cquf .é!ﬁ_g%Q&___ County, tributary to Kl O.W\Oﬁllm(g-\:f:;&_ ‘

" Distance and Direction to Landmarks

Section 3; : Townshlp > '\) : Range eé
USGS Map _ﬁm_kig_\._d:& ’ Co. Assessor's Parcel No Y A

Property owners name and address (if different from applicant) Sawnl CL$ QLO QY0

_m al QIOQV“L ' is responsible for operations at the site.

_Namé of Person to Be Contacted at Site During Operations

He/she can be reached at D0V QAQ“"CB& (53D) AR -D437
) Mailing Address Telprom .

B. Description of operatioii l The nature of said operations will be as follows
Check all squares which apply.
([ Soil. sand. gravel, and/or boulder removal or displacement (O Timber harvesting or any related activity required fonharveqting timber

Water diversion or impoundment _ (O Temporary, recreational or irrigation dam bt
Mining—other than aggregate removal O Fill or spoil in bed. bank, or channel
(J Road or bridge construction _ "~ [0 other—Describe below
(J Levee or channel construction " - .
2. Type of material removed. dlsplacedo dded m Soil O Sand (O Gravel (J Boulders RS T AP
Volume
3. Equipment to be used In the desenbed site MAOZ@G . ’4_1
1. Use of water (l.e., domestic, irrigation. gravel, washing, etc.) S9C, irgiqaXie Duantity s Vel n 335 ac-s
3. Describe h‘.{pxnd density of vegetation to be affected. and estimate area mvolved RTINS L :
()

. What.actions are proposed to protect fish and wildlife resources and/or mitigate for project impacts?
s 8o waed €0

7a. Does project have a Tacal or state lesd agency or require other permits? [ZLYes {J No

vb. 1f 7a answer is ves, please attach or identify any available environmental document.

7e. For state-designated wild and scenic rivers, a determination of the project’s consistency with the California Wild and Scenic Rivers Act ,
must be made by the Secretary for Resources. Until the Secretary determines the project is consistent with the Act, the Department
- cannot issue a valld agreement. A tentative agreement will be issued, conditioned upon a finding of conslsteney bv the Resourcesn
Secretary.

=d. THIS AGREEMENT IS NOT INTENDED AS AN APPROVAL OF A PROJECT OR OF SPECIFIC PROJECT FEATURES BY
THE DEPARTMENT OF FISH AND GAME. INDEPENDENT REVIEW AND RECOMMENDATIONS WILL BE
PROVIDED BY THE DEPARTMENT AS APPROPRIATE ON THOSE PROJECTS WHERE LOCAL, STATE; OR FEDERAL
PERMITS OR OTHER ENVIRONMENTAL REPORTS ARE REQUIRED.

3. Briefly describe proposed construction methods. Attach diagram or sketch of the location of your operation to clearly indicate the stream
or other water and access and distance from named public road. Indicate locked gates with an X", Show existing features with a solid
line (—————) and proposed featupes witha broken line(-=--- '~ ~). Show compass direction. Attach larger scale. map if necemry

A - RO /mﬁm%w/ ém%%ﬁ
r:l:::ﬁtnp “ A)7£/’¥t __% e ‘ e -—Zid da)/&,




"“ . WR-5 .

ote: Authority cited: Section 1607, Fish and Game cCode
eference: Section 1607, Fish and Game Code.

We cannot process your application until the appropriate fee
has been received. When submitting your notification, complete
the following informatish and make your check or money order
payable to the "Department of Fish and Game". PLEASE DO NOT
SUBMIT CASH. Under provisions of the Fish and Game Code, work
cannot begin until agreement is reached.

Notifier’s Name: ’Dmg\cm—\— (Abl / @2 4/-2/4-7/49
(Piease Print) A (gégyijyxéb 7__<u4£Z

raazess: 92530 /ﬁw Y& (/12T

(Date)
C Sommes 662./’/ CA 7558
Name of Stream: 557?2/455/5C161j (::VCJ&/éi
Total Cost of Project: o MAIL TO:
S o - O Department of Fish and Game
Eee.Submitted: __=Z7F'/5;§Z' 601 Locust Street .

Redding, california 96001

PM gencd 248 CO”“/S/—’O”’D(M’Q {:Q

C Sean j% L é)c“’
20, Box (1606821
Secramenrto, CA 758/6

(216) -6/2 -3531

000641
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MINIMUM FILING FEE: $100.00

FILE ORIGINAL & ONE COPY STATE OF CALIFORNIA
eI Iy BLACK 1K State Water Resources Control Board
bookiet* How to Fila an Applcation lo DIVISION OF WATER RIGHTS

Ao ""'"'f Water [n Callomia’) 901 P Street, Sacramento

P. 0. Box 2000, Sacramento, CA 95812-2000

- 1 APPLICATION TO APPROPRIATE WATER BY PERMIT

{Check ong ’ or

™ 5] REGISTRATION OF SMALL DOMESTIC USE APPROPRIATION*

{I this farm Is used to regisler a small domeslic use appraprialion, the
terms “application’ and *applicant* hereln, and in related forms, shal Application No.
- mean ‘registration’ and “reglstrant*) -~ . " (Leave blank)

'APPLICANT . .
'_Douc\hs T Cole . (530 469- 3427

(Name of applicant) . (Telephone number whers you may ba reachad

C‘Q\SD\O H‘ahmw Q& | between 8 a.m. and 5 p. m. - Include area code)
Somes Bar  CA | 955eR

(Malling address) ' * (Cliy or town) (State) (2ip code)

. SOURCE .

a. The name ol the source at lhe point of diversion is 5'\'.0k nshaw Cr U—k
{If unnamed, state that it is an unnamed stream, spring, elc.)

tributary to Kla V\/\OC\'\(‘\ River thene P&C\—E\ < _Oaan

b. In a normal year does the stream dry up at any point downstream from your project? YES (] NO J& If yes, during
what menths Is it usually dry? From S ——— to
What allemale sources are available to your project should a portion of your requested direct diversion season be
~excluded because of a dry stream or nonavailability of water? Nong.

POINTS of DIVERSION and REDIVERSION

. Thepin(s) o dversio wil b i e Couny o Sis \QMQ U

b.] Ustalpoints glvhg coordinate distances from sectlon comer | Polnl is within Bass and
or other tlg as mé g:la;is tyesgt::uom Le. (40-acre subdivision) Saction | Township yRange Meridian

785,300 N, |,58F,300°E| 2,3 pa NE w| 33| BN &E | H
CA. COORD. ZONE 1 ‘ '

140l 1/4

1/4 o 14

c. Does applicant own the land at the point of diversion?  YES (1 NOB

. d. I applicant does not own the land at point of diversion, stale name and address of owner and what éleps have been lakeq

lo obtain right of access: \ic V\t) s c oS e 4]

UuS. Forest 5¢r'v’~‘¢:‘é— .
Somes Rar SIS

. FOR0053-A2
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I. . HEAT CONTROL: The lotal area fo be heal ﬁrolected is ‘ ___nel acres.

Type of crop protecled Is
Rate at which water is applied lo use Is_ : gpm per acre.
The heat protection season will begin about and end about .
(Date) } (Oate}
~g. FROST PROTECTION: The total area lo be frost protected Is nel acres.
Type of crop prolected is :
Rale at which waler Is applied fo use is____~ ___ gpm per acre.
The frost protection season will begin about __ and end about
- , , {Oate] : {Dale)
h. INDUSTRIAL: Type of industry is._
Basis for determination of amount of waler needed is
i. MINING: The name of the claim is . “Patented (] Unpatented (3
The nature of the mine is _ . Mineral to be mined is
Type of milling or'processing is
- Alter use, the water will be discharged into
- (Name of stream)
in__ 114 of - 1/4 of Section T R . B.&M.

(40-acra subdivision)

]. POWEH The total fall to be ulilized is feet. The maximum amount of water to be used through the penstock
is cublc feet per second. The maximum theorelical horsepower capable of belng generated by the

works is . Electrical capacity Is kilowatts at % efficiency.
(Cubic leet per second x fall + 8.8) . (Hpx 0.746 x efficiency)
After use, he water will be discharged into , :
' {Nama of slream)
in 1/4 of 1/4 of Section T R . B.&M. FERC No.

(40-acre subdhvision)

k. FISHAND WILDLIFE PRESERVATION AND/OR ENHANCEMENT:  YES(] NO (] Myes, list specific species
and habitat type that will be preserved or enhanced in item 17 of Environmental Informalion form WR 1-2. .

1. OTHER: Describe use: . Basis for determination of amount of water needed is -

6. PLACE OF USE

a. Does applicant own the fand where the water will be used? YES 5| NOLJ Is land in joint ownership? YESC_1 NOCJ
(Al joint owners 'should include their names as applicants and sign the application.)
I applicant does not own land where the water will be used, give name and address of owner and stale what arrangements
have been made with the owner. _

w : IF IRRIGATED
(Jfﬂfm'fm, SECTION | TOWNSHP | RANGE .MBE':‘S'S!:N Norber | Pty
SW med NE m | 3D (=1 & H

1ol " '

ol "4

1ol 104 .

ol " '

ol 104

(lfareals unsutveyed state the location as if fines of the public Iand survey were projected,or contact the Division of Water Rights. Il space
does nol permit fisting all 40-acre lracis Include on another sheet or stale secﬂons townships and ranges, and show detall on map.)

000643
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@ DIVERSION \&

(CaJpiverston will be by gravity by means of. / 4/ 1444 / rock Q’d /97
(Dam. plpe b undbstructed channel, pips tvough dam, s!pllon. viels. gate, elc.)
.lvarelon Wil b by pumping fom LA YA

Pump discharga rale Horsepower______
, (Sump, offgel waf, channel, tasenvolr, olo) {cis o opd) o
@tmdult trom diverslon point to first lateral or o oifslream storage reservolr:
- CONOUIT MATERIAL - CROSS BECTIONAL DIMENSION TOTAL LIFT OR FALL T
ypo of 1;0 ¢r channel lnlng) (Plpe Glametar or ditch depin Lf;ﬁ:,” ' CAPAGIFY
n(ﬁcalo plpa Is buried of nol} and lopandbouom wsum) Foel
//d/n?' - K j_[ﬂ na/

+ors | (Esimale)
agdiron, anprovi a
ied _£4ﬁ/‘ wm(e. 9{00 £l T F (5000

| —1
1
L } . i.
tomge reservoirs; (For undergmﬁnd glorage, complaie Supplement { to W1, avallable upon request.)

0AM

. RESERVOIR .
Mas : jead he Freaboard | Approximata i
Hamacrmumbarol | Y Canstruction Damlength | Dam helght atiac aroa | Approxinata | Himum
raservolr, H any iva of slopa to maladal (hy  labovespliwayf whan ful capaclty | walet depth |-

spiway lovel (R.) . cest{il) (acrey) 1 {acio-leel) ()
po hantl- | ) /7 2ar’h

! | 2o0fs) 24 lay) 133 10

a. Qutlg} plpe. (Fotslorage’ léhbrvoﬁs havlngteapa‘ﬁy Hoacrﬂeet urmorv'r_“_ _’_“:
Dtamotar of ool | R < ] b SR | EYad s
outlet pioe outlel pipa (mel distanca betmn snyance | (Vertical distance lrom spithuay to balow autle pipe
finchas) {faat) and exit of ouis! pipa in leel) aullel plee in reservolr In lul) enancg (dead Horge)

I

- -
=2 P

n" H

o

——

. water il b lored and th reservat s noka he poof dyarelo e masimum sl of diversiom e treame. o=z oz
storage will be

_cls, Dlverslon 1o offslrears storaga willba made by: =) Pumplng T Gravity
& COMPLETIONSCHEDULE

a.Year wark will start |

- - e e tia e mmmm—t @ e

b. Year work villf ba completed
¢. Year waler will be used (o the full extenl Intefidad d. I compleled, year of first use
.GENERAL S

memars e = v a——

a. Namaq of the post offica most used by thosp living near.the proposed point of diversion is 'é{?fﬁ/
b. Doe3 any part of the place of use comprise a subdivision ¢n lite with the Stale Depanment of Aeal Estate? YES
If yes, state name of the subdivislon

It no, ls subidiviston of &5 14ida contempialed? YES 7 NO ot o
:jlt {)r:anned to individually metar each sarvice connaction? YES [T) NOISRT Ifyes, When?
¢, List tha nam

divarsion:

dddresses of dlveriers of watér from the source of supply dawnstreany from tha propased potnt of
ffotws

d. 1s tha source used for navigatlon, including use by plaasure boals, for 4 significant part of each year at the polnt o!
diversion, or does the source substanilally conliibute 1o a waterway which is used for navigation, lnclud|ng use by pleasure
boats? YEB 3 NO g] Il yes, explain:

000644
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10. EXISTING WATER RIGHT

Do you claim an existing right for the use of all or part of the water sought by this appfication? YESLCTJ NO([J
It yes, complete table below:

Location of

Nalure of Right Yoarol | Pupose ofusemadeinrecentyears | Season !
~ Poin! of Diversion

(parian, appropriative, groundwater){ FlirstUsa 1, Including amount, f known . ol Use Sourca

i
1
v
i
|

11, AUTHORIZED AGENT (Optlonal)

- With respecl Iojx[ all matters concerning lhis waler right application (] thase matters designated as follows:

Scon 3aq\r\.o,bom . (NE) 612 3539
‘~{Name of agen) (Telephana number of agent between 8 a. m. and 5 p. m.)
?O Bax 160621 Socramettd  CA ASRNG
(Malling address) 4 {City or town) " (Slate) - (Zlpcode)

is autharized to act on my behalf as my agent.
12, SIGNATURE OF APPLIGANF AUTHORIZED AGENT

[ (we') declare under penalty of perjury that the above Is true and correct to the best of my (oa/) f) knowledge and belief.
Daled 7?\30\/ A7 1998 ,at __Socramertto , Calilornia

M M. Sean Bo-ahdom

: ' - : fura of applicant) -
(If there Is more than one owner of the project, / _}j ;
Zct e c A2 ,ba/u‘.———— .
please Indicata thelr relationship.)
. Ms. Mr.
Miss, Mrs.

(Slgnam ol applican)

Additional information needed for preparation of this appllcation may be found in the Instruction Booklet entitled *HOW TO FILE AN
APPLICATION TOAPPROPRIATE WATER IN CALIFORNIA". I there Is insuficlent space for answers In this form, attach exira sheets.
Pleasa cross-relerence all remarks to the numbered item of the application to which they may refer. Send original application and one
copy lo the STATE WATER RESOURCES CONTROL BOARD, DIVISION OF WATER RIGHTS, P. 0. Box 2000, Sacramento, CA
95812-2000, with $100 minimum filing fee.

NOTE: '
If this application Is approved for a permit, a minimum penit fee of $100 will be required befors the permit is issued.
There.is no additional fee for registration of small domestic. ,
FOR0053-R2
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
DIVISION OF WATER RIGHTS
90! P STREET, SACRAMENTO, CA 93814
MAILING ADDRESS
P.0O. BOX 2000. SACRAMENTO, CA 95812-2000

REGISTRATION OF SMALL DOMESTIC USE APPROPRIATION
FISH AND GAME INFORMATION

" APPLICATION NO.

(leave blank)

IN ORDER FOR YOUR REGISTRATION OF SMALL DOMESTIC USE TO BE ACCEPTED AS COMPLETE. YOU
SHOULD DO THE FOLLOWING:

A) ‘Complzexe Application/Registration for WR 1 to the best of your ability.

B) Contact the Environmental Services Supervisor for the California Depariment “of Fish and Game region in
which your diversion will be located (see last page of this form) to discuss your project and the
~ information to be mcludcd in this form. .

- C) Complete, sign. and date this form. (Note certification above your signature). )

D) Senda copi’ of this form and a éopy of form WR | to the Environmental Services Supervisor of the
tegional office of the California Department of Fish and Game (see last page-of this form for address).

E) Send the original of this form and form WR 1 1o the Division of Water Rights at the mailing address given
at the top of this page.

3

IF YOUR COMPLETED FORMS MEET THE REQUIREMENTS OF THE WATER CODE, IF YOU HAVE PAID THE
$100.00 FILING FEE, AND IF YOUR DIVERSION WILL NOT BE FROM A STREAM DECLARED BY THE STATE
WATER RESOURCES CONTROL BOARD TO BE FULLY APPROPRIATED OR FROM A STREAM SEGMENT FOR
WHICH THE DEPARTMENT OF FISH AND GAME HAS ESTABLISHED STREAMFLOW REQUIREMENTS (THE
DIVISION OF WATER RIGHTS MAINTAINS CURRENT LISTS FOR THESE). YOUR REGISTRATION WILL BE
ACCEPTED AND EVIDENCED BY A CERT]FICATE ‘OF REGISTRATION, A COPY OF WHICH WILL BE MAILED
TO YOU.

PROJECT DESCRIPTION

I " Provide a brief description of your project including, but not limited to, the type of diversion structure and conveyance
. facilities, any existing facnlmes and how the project will operate.

NOC‘CU' is &vattd ‘g-\'om Stanshaw Cruk OW\A C»OVW"-HQ‘L
t!nromqh o Plume. 1o B '>meer’b4 Woater e stoved th _an
yg_s\ngged poad omd  used fov do\wv..sttc. Pl poses,

Ouwonar, is Douq\O\STCc:Jt .
Mav Ble - Mayvitomn Rowm_!f\
925320 Highwou A&
Sowres Bar, CA A556F%

e\l (BRO) 463437

WR 1-3 (3/97)
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Page 1 of 7

AGREEMENT

REGARDING PROPOSED ACTIVITIES SUBJECT TO
CALIFORNIA FISH AND GAME CODE SECTIONS 1600/1606

WHEREAS : -

1. MLLanuuguLJ;_gg;g of Somes Bar, California, representing the -
property owner, Marble Mountain Ranch, of Somes Bar (jointly referred to
as "OPERATOR"), on January 21; 1999 notified (99-0040) the DEPARTMENT of
Fish and Game (the DEPARTMENT) of the intent to divert or obstruct the
natural flow of, or change the bed or banks of, or use materials from
SLanghau_gnggk Siskiyou County, a water over which the DEPARTMENT :
asserts jurisdiction pursuant to Division 2, Chapter 6 of the California
Fish and Game Code.

2. Fish and Game Code Sections 1600 et .seq. make provisions for the
negotiation of agreements regarding the delineation and definition of
appropriate activities, project modifications and/or specific measures
necessary to protect fish and wildlife resources.

3. The DEPARTMENT has determined that -without the mitigative features
identified in this agreement, the activities proposed in the OPERATOR's

“notification could substantially adversely affect fish and wildlife. The

DEPARTMENT's representative, Ron_Presley, inspected the site on Eeb;na;x
16, 1999 and has determined that resident trout and aguatic
invertebrates would be the wildlife potentially affected by this prOJect
due to loss of stream habitat due to lower flows:

NOW THEREFORE, IT IS AGREED THAT:

1. If thls agreement is found to be in conflict with any other provision
of law or general Condltlons of public safety, it is void.

2. Thls agreement does not constitute or imply the approval or
endorsement of a project, or of specific project features, by the
DEPARTMENT of Fish and Game, beyond the DEPARTMENT's limited scope of
responsibility, established by Code Sectidns 1600 et seq. This,
agreement does not therefore assure concurrence by the DEPARTMENT with
the issuance of permits from this or any other agency. Independent
review and recommendations will be provided by the DEPARTMENT as
appropriate on those projects where local, state, or federal permits or

- environmental reports are required. This includes but is not limited to

CEQA and NEPA project review. Any fish and wildlife protective or

- mitigative features that are adopted by a CEQA or NEPA lead agehcy or

made the conditions for the 1ssuance of a permlt, for this,prOJect,
become part of the project description for which this agreement is
written.
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3. If the project could result in the "take" of a state listed rare,
threatened or endangered species; OPERATOR has the responsibility to
obtain from the DEPARTMENT; a California Endangered Species Act Permit
(CESA 2081 Permit). The DEPARTMENT may formulate a management plan that
will avoid or mitigate take. Pursuant to Fish and Game Code Section
2090, a State lead agency shall consult with the DEPARTMENT to ensure
that projects will not jeopardize the continued existence of any listed
species. 1If appropriate, contact:- the DEPARTMENT CESA coordinator at
(530) 225-2300. - L '

4. To the extent that the provisions of this agreement provide for
activities that require OPERATOR to trespass on another owner's
property, they are agreed to with the understanding that OPERATOR®
possesses the legal right to so trespass. In the absence of such right,
the agreement is void.
5. To the extent that the provisions of this agreement provide for
activities that are subject to the authority of other public agencies,
such as county use permits, said activities are agreed to with the
understanding that all appropriate permits and authorizations will be
obtained prior to commencing agreed activities. .

6. All provisions of this agreement remain in force throughout the term

of the agreement. -Any provision of the agreement may be amended at any

time provided such amendment is. agreed to in writing by both parties.
Mutually approved amendments become part of the original agreement and

“are subject. to all previously negotiated provisions. Title 14,

California Code of Regulations, Section 699.5(g) requires the OPERATOR
to submit the sum equal to 50% of the fee of the existing agreement to
amend an existlng agreement. ,

+

7. The OPERATOR shall provide a copy of this agreement to all project

- contractors; subcontractors, agents, employees, and project supervisors.

Copies of the agreement must be available at work sites during all
periods of active work and must be presented to DEPARTMENT personnel
upon demand until the project and/or monitoring period(s) are completed.

8. OPERATOR, contractor; or subcontractor are jointly and severely
liable for compliance with the provisions of this agreement:. Upon the
DEPARTMENT'S determination of a violation of the terms of this
Agreement; this Agreement shall be suspended or canceled, at the
discretion of the DEPARTMENT and all activity must immediately stop
until another agreement is made. Failure to comply with the provisions
and requirements of this agreement and with other pertinent Code
Sections including but not limited to Fish and Game Code Sections 5650,
5652; 5937, and 5948, may result in prosecution.

9. OPERATOR agrees to provide the DEPARTMENT access to the project site
at any time, to ensure compliance ‘with the terms, conditions,; and
provisions of this agreement. - 5.

10. It is understood that the DEPARTMENT enters into this agreement for
purposes of establishing protective features for fish and wildlife, /in

‘the event that a project is implemented: The decision to proceed with

000648
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the project is the sole responsibility of OPERATOR, and is not required
by this agreement. It is agreed that all liability and/or incurred
costs related to or arising out of OPERATOR's project and the fish and
wildlife protective conditions of this agreement, remain the sole'
responsibility of OPERATOR. OPERATOR agrees to hold harmless and ‘defend
the State of California and the DEPARTMENT of Fish and Game against any
related claim made by any party or parties for personal injury or other
damage.

11. OPERATOR assumes responsibility for the restoration of any fish and
wildlife habitat which may be impaired or damaged either directly or;
incidental to the project, as a result of failure to properly implement

or complete the mitigative features of this agreement, or from

activities which were not included in OPERATOR's notification.

12. The DEPARTMENT shall “have continuing jurisdiction over the project
site until all restoration of the site is complete.

13. The notification, project descriptions, all photos, and drawings
submitted with the notification shall become part of this agreement; to
define the scope of the proposed project. All work shall be done
according to plans submitted to and approved by the DEPARTMENT. The
OPERATOR shall notify the DEPARTMENT in writing of any modifications
made to the project plans submitted to the DEPARTMENT. Any modification
to the plans requires an amendment to this agreement. Changes to the
original plans done voluntarily may result in the DEPARTMENT suspending

“or canceling, this agreement The OPERATOR must then submit a new

notlficatlon

14. The following provisions including any additional project features
resulting from the above, constitute the limit of activities agreed to
and resolved by this agreement. The signing of this agreement does not

“imply that OPERATOR is precluded from doing other activities; at the:

site. However, activities not specifically agreed to and resolved by
this agreement are subject to ‘separate notification pursuant to Section
1601/03:

L]

15. The OPERATOR shall notify the DEPARTMENT of the dates of
commencement and completion of operations, three days prior to such
commencement or completion, by telephone message to (530) 841—2557;

16. To the extent that the. provisions of this agreement provide- for the’
diversion of water, they are agreed to with the understanding that
OPERATOR possesses the legal right to so divert such water. In the
absence of such right, the agreement is void. )

,‘FEDERAL'JURISDICTION
é,.

The US Army Corps of Engineers (Corps) has permitting requirements
for certain instream projects under Section 404 of the Federal Clean.
Water Act:. If this project exceeds one acre of disturbance within the
ordinary high-water mark of the stream and/or the stream's average

000649
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annual flow exceeds five cubic feet per second, a permit may be required
by the Corps: A Corps permit may also be required for the installation
of rip rap that exceeds 500 linear feet at or over one cubic yard. of
material per linear foot. If there is any question regarding the"
possibility of your ‘project meeting the above limitations; you should
contact the Corps prior to beginning work. This Agreement in no way
represents permitting requirements by the Corps. It is OPERATOR'S
responsibility to contact the U.S. Army Corps of Engineers, and to
comply with the provisioms any 404 Permit issued, if required by the
Corps. '

For information, contact the US Army Corps of Engineers office in

your area: San Francisco District, Eureka Office (707)443-0855.

"OPERATOR may have certain other responsibilities pursuant to the
Federal Endangered Species Act resulting in mitigative project features:
required by the U.S. Fish.and Wildlife Service or National Marine
Fisheries Service. ‘ '

PROVISIONS

Agreed work 1ncludes activ1ties assoc1ated wlth the glzerglgn4;£

. " The project area is located in

§;§k;¥QQ"County (SW 1/4 of NE“1/4 of S 33, T 13 N, R 6 E) on property

administered by the U.S.. Forest Service. The diversion structure existed
prior to this agreement

EQUIPMENT AND ACCESS
‘Vehicles shall not be driven or equipment operated in water covered
portions of a stream, or where wetland vegetation, riparian vegetation,
or aquatic organisms may be destroyed. Except as otherwise provided for
in the Agreement, all work shall be performed by hand/hand. tools.

 Access to the work site shall be via'existihg trails.

WATER DIVERSION/STRUCTURES

This Agreement does not authorize the construction ‘of any temporary'
or permanent -dam, structure, ‘flow restriction or fill except as
described 'in OPERATOR's notification:

An adequate fish passage facility shall be incorporated into any
barrier that obstructs fish passage. L
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Except as otherwise specified in this Agreement, fill material for
the annual diversion dam shall consist of only native, clean rock which
will cause little or no .siltation. If tarps, sand bags, or plastic
sheeting are used to seal the diversion structure, the tarps, bags,
and/or sheeting shall be removed before high seasonal flows return to
prevent littering of the stream.

When any dam or artific¢ial obstructlon is being constructed, :
maintained; or placed in operation in the stream bed, flows to
downstream reaches shall be allowed to pass downstream to maintain
wildlife, plant life, and aquatic life below the dam in a .healthy
condition, and to allow fish migration, during all times that the.
natural stream flow would have supported aquatic life, pursuant to Fish
and Game Code section 5937 and 5901.

Structures and assoclated materials not designed to withstand high

‘'seasonal flows shall be removed to areas above the normal high- water

mark before the return of such seasonal flows.

No excavation in the live stream.is allowed. "Live stream" shall
be defined as that portion of the stream bed where flowing water is
present or anticipateq during the term of this agreement.

In ephemeral streams, all construction will be done while ‘the work
site 'is dry. Excavated material shall be placed outside the stream's

_normal high-water mark

A culvert'exists-in the intersection of the diversion flume/ditch

and an ephemeral stream. The culvert shall be maintained so as to resist.

washout. The .up stream and down stream fill slopes shall feature rock
slope protection (RSP). from the toe to the top of the fill. A fail soft
dip 'shall be maintained where the fill meets original ground to allow
topping flows to remain with in the ephemeral stream channel. Rock
dissipators shall be placed at the culvert outlet to prevent -channel
bed/bank scour. Upon the next occasion when the culvert washes out; the:
pipe alignment shall be corrected to remove the skew (It should be
straight within the channel rather than p01nt1ng at the bank.).

WATER QUALITY

Mud, silt, or other pollutants from diversion maintenance or other
project-related activities shall not be discharged into the flowing ,
stream or be placed in locations where it may be washed into the stream
by high flows or precipitation. ‘

Silty/turbid water shall not be dischargedlinto the stream Such
water shall be settled, filtered, or otherwise treated prier to
discharge back into the stream channel

000651 .
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The OPERATOR shall install adequate control devices to ensure that
turbidity or siltation resulting from the project related activities
does not constitute a threat to aquatic life. .

Erosion control measures shall be utilized throughout all phases
of operation where sediment runoff from exposed slopes threatens to
enter waters of the State. At no time shall silt laden runoff be
allowed to enter the stream or dlrected to where it may enter the
stream.

Upon DEPARTMENT determination that turbidity/siltation levels
resulting from project related activities constitute a' threat to
aquatic life, activities associated with the turbidity/siltation shall
be halted until effective DEPARTMENT approved control devices are
installed, or abatement procedures are initjated.

CHANNEL RESTORATION
FILL AND SPOIL

" Rock, gravel, and/or other materials shall not be imported to;
taken from or moved within the bed or banks of the stream except as
otherwise addressed in this Agreement.

-Fill length, width, and height dimensions shall not exceed those

“of the original diversion dam installation.

Fill shall be limited to the minimal amount necessary to
accomplish the agreed activities. Except as otherwise specified in
this Agreement; fill construction materials shall consist of native,
clean; silt-free gravel or river rock.

No fill materiaL, other than clean river rock/gravel, shall be
allowed to enter the live stream.

No castings or spoil from the trenching or ditch cleaning
operations shall be placed on the stream side of the dltCh where it may
be washed by rainfall into the stream.

The OPERATOR shall have readily available plastic sheeting or
visqu1ne and will cover exposed spoil piles and exposed areas to ‘
prevent these areas from losing loose soil into the stream. These
covering materials shall be applied when it is evident rainy conditions
threaten to erode loose soils into the stream:

CHANNEL BED STABILIZATION

"If a stream channel 'has been altered during the operations, its
low flow channel shall be returned as nearly as possible to pre- progect

conditions without creating a p0531ble future bank erosion problem'or a
flat wide channel or sluice-like area.- The gradient of the stream bed
shall be returned to pre-project grade. '

' 000652
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BANK STABILIZATION

Areas of disturbed soils which slope toward a stream, shall be
stabilized to reduce erosion potential. The OPERATOR shall planti

~ seed, and heavily mulch all soils disturbed by the project prior to the

return of -seasonal rains. The OPERATOR shall consult with the U.S.
Forest Service and use-the U.S. Forest Service recommended plants,
seeds; and mulch. : ”

g

Where suitable vegetation cannot reasonably be expected to become

’established, rock slope protection (RSP) materials that will resist

wash-.out shall be used for such stabilization. The bank stabllizatlon

“material shall extend above the normal high-water mark. Any

installation of RSP materials not described in the original project
description shall be coordinated with the DEPARTMENT. Coordination may
include the negotiatlon Of additional Agreement provisions. for this
activity.

VEGETATION

Disturbance or removal of vegetation shall not exceed the minimum
necessary to complete - ‘the authorized operations. The disturbed
portions of any stream channel within the high water mark of the stream
shall be restored to their orlglnal condition under the dlrectlon of

' the DEPARTMENT.

'lcnznnaup

Strucfures and associated materials not designed to withstand high

.water flows shall be moved to areas above high water before such flows

occur.

~ Any materials placed in seasonally dry portions of a stream that
could be washed downstream or could be deleterious to aquatic life,
wildlife; or riparian habitat shall be removed from thg project site
prior to inundation by high flows. .

concunnzucz - |
&,5\}uﬁd, ") CdJL F&'/iJiffl'l
(signature) (date)

Douglas T. Cole

Marble Mountain Ranch
Ron Presley ’ (date)
California‘DEPARTMENT of Fish and Game
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Mr. Allen,
Thanks again for all you havc done on behalf of the fish.

I thought this letter would give youra better idea of how much water, if any, the Game Warden
should leave in the Coles diversion.

As [ understand it, their only basis for claiming a pre-1914 water right is an old letter from Sam
Stanshaw, the man whose mining claim comprised both the Coles’ and our property. According
to the water board, this letter could warrant a right of between .11 to .5 cfs. However, this is -
based on the assumption that Stanshaw’s mining operation took place on what is now the Coles
property. All physical evidence suggests the mining actually took place on what is now our
property.

According to Yoko Mooring of the Water Board, this letter does not constitute a pre-1914 water
right and they have not yet been given any right.

Should I ask the Game Warden, Brian Boyd to warn the Coles before he puts water back into the
creek and suggest that they install a pipe so they will at least have water for domestic use? Is.
there anything I should do to get as much water as possible back in the creek while the board
decides if they have a right?

I can be reached at 530.335.7099 if you have any questions or advice.

Best Wishes,
Konrad Fisher
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SISKIYOU COUNTY DISTRICT ATTORNEY
COMPLAINT REQUEST SUMMARY'

Date: 09/29/00 o

. o SUSPECT - REQUESTED CHARGES

Agency: Fishand Game 1) Douglas Taylor COLE . Fé&G CODE SEC. 5901
F&G CODE SEC. 1603(d)

Case Number: AB019404 Arrested: No

Felony ( ) Misdemeanor (X) Arrest Warrant*: No
Date of offcnse: 09/03/00 Appearance Letter*: Yes
Primary Victim: People of California Rap Sheet Enclosed: No
Investigating Officer: Brian S. Boyd Criminal Record: Unk.
Reviewed By:

PROBABLE CAUSE SUMMARY:

On 09/03/00 I responded to a report from a private property owner that Stanshaw Creek, located in
Southwest Siskiyou County, was blocked to fish passage. - The reporting party. stated that there was not enough
water coming down the creck to support the fish below. I met with the reporting party and hiked up to a rock
dam diversion created by COLE. The rock diversion was approximately thrce and a half feet tall leaving no
possibility of any fish to jump or go around the dam. | found small trout fry below the dam and in the diverted
channel I photographed the site. 1 later contacted COLE who stated that he had legal right to the water.
COLE stated that he had created the rock diversion to divert water to his property for various uses. 1 later
checked COLE’s valid 1603 permit. The permit did not allow for the creation of a rock dam that prevented or
impeded fish passage in the stream.

Officer’s Signature Date Badge # Reviewing Officer’s Signature Date
Brcon 8. Byt 09129100 502

\V,
ﬂo\\x | ,
g o0 | | 000663



—

— et et ek b ek et
AN W B W N = O

17
18
19
20
21

22
23

24

25

26

27

28

L - TR T N VR

X T ®

ETER F. KNOLL

istrict Attorney A ' : FILED
awrence R. Allen (State Bar #94773) : SUPER
eputy District Attorney E’gggp?royugg s?;F CALIFORNIA
ounty of Siskiyou . Skivou
.0. Box 986 » OCT - 6 2000
reka, California 96097 - ‘
530) 226-0572 - syEndorsed - T, Blackwe
ttorneys for Plaintiff T ORRGTS ,’_ERK ' 1
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SISKIYOU
THE PEOPLE OF THE STATE ‘Case Number:  SLYCY'00-1700
[[OF CALIFORNIA, : ‘ -
Plaintiff, .COMPLAINT FOR INJUNCTION,
: COMPLIANCE ORDER, CIVIL
vs. PENALTIES, AND OTHER RELIEF.

OUGLAS TAYLOR COLE, MARBLE )
OUNTAIN RANCH,
nd Does 1 - 50,

)
)
)
)
)
)
)
)
)
)
Defendants. )
)
)

Plaintiff, the People of the State of California, by and through Peter F. Knoll, District

fAttorney of the County of Siskiyou, State of California, is informed and thereon alleges:

A VENUE AND JURISDICTION
1. PETER F. KNOLL, District Attorney of the County of Siskiyou, acting to protect the
ublic resources, brings this action in the public interest in the name of THE PEOPLE OF THE
ETATE OF CALiFORNIA, at the request of the California Department of Fish and Game,
ursuant hto‘ Fish and Game Code Sections 5650.1 and 1603 and Business and Professions Code’

ection 17200.
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2. The District Attorney is authorized, pursuant to Sections 5650.1 and 1603.1 of the

{IFish and Game Code, and Sections 17204 and 17206 of the Business and Professions Code to

ommence a civil action.
3. The California Department of Fish and Game, hereinafter referred to as Départment is
e agency of the State of California charged with enforcing provisions of the Fish and Game

ode, and specifically those provisions relating to stream diversion, pollution, obstruction,. -

. *alteration or destruction in the State of California.

DEFENDANT

. 4. Plaintiff is informed and believes that Defendant Marble MOUNTAIN Ranch (Ranch)

is now and at all times mentioned in this Complaint has been a corporation duly organized and

xisﬁng under the laws of the State of California and authorized to do business in California.

efendant Ranch engages in the business of guided trips, corn}nercial overnight

ccommodations, and related activities within the County of Siskiyou in the Stage of California. -
e violations of law hereinafter described‘were committed in the County of Siskiyou in the

tate of California on or near the property known as the Mé.rble MOUNTAIN Ranch.

5. Plaintiff is informed and believes that the property known as the Marble MOUNTAIN
anch is owned and/or controlled by Defendant Douglas Taylor Cole (Cole) and surface drainage
om this property én'ters tributaries to Stanshaw Creek.

6. Plaintiff is informed and believes that Defendant Cole is or was the maﬁage‘r,
roprietor, sharcholder, director, ofﬁcer,'re;;resentative or agent of Defendant Ranch vs}ith control
r supervision of Defendant Ranch ‘at.any and all times mentioned herein such that any and all

Tacts of one Defendant would be considered acts of the othgr.

7. Plaintiff is informed and believes that Defendant Cple conducted, managed, directed

pr supervised the work or activities at or near Ranch for their own economic benefit and for the-

' [;:onomic benefit of Defe4ndant Ranch which resulted in the inj_uries, damages and violations of

e law that are more fully set forth hereinafter.
8. The true names and capacities whether, individual, corporate, associate, or otherwise -

bf defendants DOES ONE through FIFTY are unknown to Plaintiff who therefore sues such

k‘o‘mplaint ' - | . . | ’ &0%%@
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defendants by such fictitious names. Plaintiff will amiend this Complaint to show their true

1ames and éapacities when ascertained. Plaintiff is informed and believes and thereon alleges
at each of the DOE defendants is legally responsible in some manner for the events and
| appenings alleged in this Complgi_l}t. - |
9. Plaintiff is informed and believes that the actions of Defendant are in violation of the
aws and public pblicy of the State of California and the County of Siskiyou and are inimical to
e rights and interests of the general public. When, in this Complaint, reference is made to any
ct of the Defendants, such a'llegatiox}s‘ shall be deemed to mean that the officers, directors,
gents, employees, or representatives of said Defendants did, or authorized such acts, or failed to
dequately or properly supervise, control or direct their employees and agents while engaged in
e management, direction, operation, or conﬁol of the affairs of said business organization, and
did so while acting in the scope of their employment or agenc;y.

10. Plaintiff is informed and believes that at any and all times relevant hereto, each and

levery Defendant was acting as the agent or employee of each and every other Defendant.

11. Any reference to any act of Defendant RANCH, Defendant COLE, and Defendants
oes 1 through 50, inclusive, or Defendants, meant that the act was done by Defendants, and
each of them. All Defendants referenced in this Complaint are referenced hereinafter collectively |

Es Defendant.

FACTUAL BASIS

12. The Stanshaw Creek‘é.nd its tributaries referenced herein are located within the

ounty of Siskiyou, State of California.
13. lThe Stanshaw Creek anci its tributaries are “waters” of the State as that term is used
Section 5650 of the Fish and Game Code.
14. The Stanshaw Creek and its tributaries referenced herein are each a “stream” as that
erm is used in Section 1603 of the Fish and Game Code.
15. Tributaries to Stanshaw Creek are located in part on the property imﬁlediately

djacent to or on property owned, controlled and/or managed by Defendant in the County of

omplaint ataBsee
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JSiskiyou, State of California. Pollution to these waters of the State caused by siltation or other
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off would cause damage to these State waters and affect the wildlife population.
16. Stanshaw Creek is a ﬁibutary to the Klamath River and thence to the Pacific Ocean.
s a known spawning habitat for trout, salmon, coho, and countles§ other migratory ﬁsi1 and
ildlife. |
17. On or about January 21, 1999 Ranch, and Cole entered into a Streambed Alteration
greement (SAA) ﬁm the Department of Fish and Game pursuant to Section 1603 of the Fish
d Game Code for a project to divert water from Stanshaw Creek for power and to provide
omestic water for cabins that are rented to recreational visitors, and a commercial guide
‘ usiness. The Agreement (exhibit A) requires, on page 4, that “[a]n adequate fish passage
acility shall be incoréoratéd into any barrier that obstructs fish passage.”
18. Said Stréambed Alteration Agreement was for the economic benefit of Defendant
ole, and Marble Mountain Ranch.
» : 19. Plaintiff is informed and believes that in September and October 2000 Defendant has
ot only failed to construct adequate fish passage faciliﬁes, but he has so completely blocked the

kStream as to prevent any fish whatsoever from proceeding upstream from his obstruction in

fcomplete violation of the Streambed Alteration Agreement.
20. To date, the obstruction remains inan important fish producing stream prevent fish -
om migrating upstream for spawning purposes. This obstruction is taking place ;t the time of
ear when fish migration is the most important.

21. In and between Septembér 2000 and October 2000 Defendant substantially diverted

lor obstructed the natural flow of tributaries to Stanshaw Creek and substantially changed the bed,

hannel or bank of tributaries to Stanshaw Creek without first notifying the Department of Fi§h
d Game and contrary to or outside the scope of the Streambed Alteration Agreement and
endment thereto. . |
22. In or between September 2000 and October 2000, Defendant deposited in, permitted
o pass into, or placed where it can pass into tributaries to the Stanshaw Creek substances or

Imaterial deleterious to fish, plant life, or bird life without first obtaining express authorization

F‘or-nplaint | : | | | ’ O%%%%% '
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pursuant to the recjuirements of Section 5650(b) of the Fish and Game Code.
| _ FIRST CAUSE OF ACTIQN |
VIOLATION OF FISH AND GAME CODE SECTIQIS{ 1603(a)
(Unlawful Diversion/Obstrucﬁopdof Streams or Substantial Change of Bed, Chax;nel or Bank)
- 23. All preceding paragraphs and allegatioas are re-allcged as if fully set forth herein.
24. Between and including September 2000 and October 2000, Defendant commenced,

conducted or continued activities that substantially diverted or obstructed the natural flow or

|pubstantially changed the bed, channel or bank of tributaries to the Stanshaw Creek

To wit:

a. On or about September 3, 2000, defendant Cole placed a diversion in Stanshaw Creek
~Which so completely blocked the creek as to prevent any fish at all from passing
ﬁpstream. Trout and fry as well as coho and salmon were found in stream below the
diversion ditch. Stanshaw Creek is a known salmon and coho spawning stream and a
spawning tributary to the Klamath River. | |

" b. On 6r about September 3, 2000, defendant Cole was personally notified of the illegal
stream diversion / obstruction and told to remove same. As of October 1, 2000,
defendant has failed and refused and continues to fail and refuse to remove the
obstruction. |
c. Defendant has failed and refused, and continues to fail and refuse to coastruct
adequate fish passage facilities at the site of the diversiori.

.25. Such activities were outside the scope, or contrary to the requirements, of the -

treambed Alteration Agreement.

26. Defendant condﬁcted‘ the above-referenced activities without first notifying the’ = =
epartment of Fish and Game and contrary to the requirements of Cole’s and Marble
OUNTAIN’s Streambed Alteration Agfeement. 1

27. FSection 1603(a) of the Fish and Game Code provides. that.“[it] is unlawful for any

erson to substantially divert or obstruct the natural flow or substantially change thc; bed,

hannel, or bank of any river, stream, or lake designated by the department, or use any material -

omplaint . . » : ' O%%%%g
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orﬁ the streambeds,. without first notifying the department of that activity, except when the
epartment has been notified pursuant to Section 1601.” o
28. California Code of Regulations, Title 14, Section 720 designates all rivers, streams,
d lakes in the State of Califonﬁa}Lincluding all rivers, streams, and streambeds which may havé :
termittent flows of water for purpoées of Section 1603 of the Fish and Game Code;

29. Section 1603.1 of the Fish and Game Code provides for injunctive relief and civil
enalties of m;t more than $25,000 for each such vioiation of Section 1603 of the Fish and Game |
ode. Such Penalty is in addition to any other civil pvenalty imposed by law.‘

30. Pléintiff is informed and believes, and on such information and belief, alleges that |

efendant conducted such activities on tributaries to the Stanshaw Creek in violation of Section.

1603 of the Fish and Game Code.

| SECOND CAUSE OF ACTION
'VIOLATION OF FISH AND GAME CODE SECTION 5650
U nlawfgl to Place Where it May Pass into the Waters of this State,
Any Material Deleterious to Fish, Plant or Bird Life)
31. All precediné paragraphs anci allegations are re-alleged as if fully set forth herein.

32. At all times mentioned in this Complaint, Defendant constructed, used, operated or

aintained a ranching and farming operation known as Marble Mc;ﬁntain Ranchaix'l the County of
iskiyou, State of California. ‘

33. Defendant unlawfully placeci substénces deleterious to fish, plant or bird life where it |
oulc'f pass into the waters of the State of California, or allowed substances deleterious to fish,
plant or bird life to pass into the waters of the State of California in violation of Section |
5650(a)(6) of the Fish and Game Code. Said v1olat10ns include the followmg
a. On or about September 2, 2000, defendant constructed arock barner in Stanshaw
Creek which inadequate causes the release of additional sedimentation into Stanshaw
Creek, and so blocks the flow of that creek as to deplete the flow of the stream to the

point erosion and sediment controls are ineffective thus exposing earthen soil and
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destablhzmg slopes to the creek causing additional erosion into Stanshaw Creek.

34. The unlawful conduct and acts of the Defendant, as described above, demonstrate the |
ecessity and legal basis for the 1mposmon of civil penaltles and injunctive relief pursuant to
Eectlon 5650.1 of the Fish and Game Code ; J
35. Fish and Game Code Section 5650.1 prov1des that every person who violates Section
5650 is subject to a civil penalty of not more than $25,000 for éach violation. In addition, Fish
Fnd Game Code Section 5650.1 provides authority for this Court to iesue a permanent iinj unction
lin order to restrain conduct without a showmg that irreparable damage will occur if the injunction
fis not issued or that a legal remedy is. madequate .

THIRD CAUSE OF ACTION -
VIOLATION OF BUSINESS AND PROFESSlONS CODE SECTION 17200
(Unlawful Business Practice)

36. All preceding paragraph; and allegation are re-alleged as if fully set forth herein.
37. On and between September 2, 2000 and“ October 6, 2000, Defendant engaged in '

onduct constituting unfair competition within the meaning of Section 17200 of the Business and
rofessions Code, which, in part, defines unfair cornpetition as any unlawful, unfair or fraudulent |
usiness act or practice. Defendant’s acts of unfair competition include, but are not
imited to the following: ,‘ o
.a. Violations of Section 1603 of the Fish and Game Code as previously alleged in this
Complaint and incorporated herein by‘tl'lis reference as if set forth in full herein and is re-
alleged as unlawful business acts and practices.
b.. Violations of Section 5650 of the Fish and Game Code as prev1ously alleged in thlS
Combplaint and incorporated herein by this reference as if set forth in full herein and is re- |
alleged as unlawful business acts and practices.
c. Violations of Section 5901 of the Fish and Game Code by placing a dev1ce that
impedes the passage of fish in Stanshaw Creek. |
44. The unlawful conduct and acts of Defendant in violation of the law, as described

hbove, demonstrate the necessity and legal basis for the imposition of civil penalties and

‘ tOmplain{ d. 4 o | ) | . O%%%%g
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junctive relief pursuant to section 17200 of the Business and Professions Code.

3]

45. Section 17200 of the Business and Professions Code provides as follows: “17200.

3 [Definition. As used in this chapter, unfair competition shall mean and include any unlawful,
4 air or fraudulent business act or_?ractice and unfair, deceptive, untrue or misleading |
5 |pdvertising and any act prohibited by Chapter 1 (comjnencing with Section 17500) of Part 3 of -
6 [Division 7 of the Business and Professions Code.” |
7 46. Section 17206(a) of the Business and Professions Code provides as follows:
8 [17206(a). Any person who engages, has engaged, or proposes to engage in unfair competition »
9 |shall be lidble for a civil'penalty not to exceed two thousand five hundred dollars (82,500) for
10 Jeach violation....” | K |
1 - 47. Sectioﬁn 17203 of the Business an;i Professions Code states: “Any person who
12 ngages, has engaged, or proposes to engage in unfair corripetition fnay be enjoined in any court
13 Pf competent jurisdiction. The court may make such orders or judgments, including the
14 hppointment of a receiver, as may be necessary to prevent the use or employment by any person
15 1ot any practice which constitutes unfair competition, as defined in this chapter,....”
16
17 WHEREFORE, Plaintiff prays for judgment as follows:
18 1. That pursuant to Section 5650.1 of the Fish and Game Code, Defendant be ordered to
19 pay a civil penalty of Twenty-'Five Thousand Dollars ($25,000) for each and evéry"separate
20 Wiolation according to proof. : o -
21 2. That Defendant, and Defendant’s officers, directors, successors,,rhémb'ers, agents,
22 representatives, employees, and all persons who act under, by, thrﬁugh, on behalf of, or in
23 *:oncert With Defendant, or any item, with actual or constructive notice of any injunction or
24 estraihiné order issued in this matter, be permanently restrained and enjoined from doing any of
2 [he ‘f.ollowing acts, directly or indirectly:
26 a. Depositing 'in or permitting to pass into, or placing where it can pass into, the waters of | -
~27 ‘ this State, any substance deleterious to fish, plant, and bird life, or other substance listed
28

in Section 5650 of the F i§h and Game Code, in violation of Fish and Game Code Section

k’om.plaint _ .. d%ﬁ%%?
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5650.

b. Substantially diverting or obstructing the natural flow of any stream, river or lake,
substantially changing the bank, channel or bed of any stream, river or lake, or using any
materials from_‘streambeds_\yithout first notifying the Department of Fish a;nd Game in
accordance with all applicable requifements of thé Fish and Game Code.

3. That Defendant be required to comply with existing Streambed Alteration

greement(s) and take all necessary action to correct and mitigate the damage caused by
efendant’s actions as alleged in this Complaint.

- 4. That pursuant to Section 17206 of the Business and Professions Code, Defendant be
rdered to pay a civil penalty in the amount of Two Thousand Five Hundred Dollars ($2,500) for
ach and every separate violation of Section 17200 of the Business and Professions Code
erpetrated by Defendant.

5. That appropriate injunctive relief issue pursuant to Section 17203 of the Business and
rofessions Code, including provisions enjoining and restréinin'gDefendant; and each of them,

d their agents, servants, employees, partners, associates, officers, representatives and all |
ersons a.cti;lg in concert with them, with actual or constructive notice of any injunction or
estraining order issued in this matter, froni engaging in acts of unfair coinpetition‘in violation of
ection 17200 of the quinegs and Professions Code, including, but not limited to, the practices
et forth in preceding paragraphs in this Complaint. | “

6. That Plaintiff recover its costs of suit herein, including costs of investigation, pursuant
o Section 17536 of the Business and Professions Code.

7. That the Court require Defendant to provide restitution to all government agencies that

have expended resources in responding to, cleaning up, and investigating Defendant’s violations

bf law.
8. That Plaintiff recover all costs incurred in this action.

9. For such other and further relief as the nature of the case may require, and the court

teems.proper, to fully and successfully dissipate the effects of the violation(s) of Fish and Game

ode Section 1603 and 75650, and Business and Professions Code Section 17200, as well as any |

Complaint - o dRRS S
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ther relief that the court may deem just and proper. '
OTICE: This complaint is deemed verified pursuant to the Code of Civil Procedure section
46.
DATED: October 6, 2000. _‘ -
Respectfully submitted,

PETER F. KNOLL
DISTRICT ATTORNEY

(Paiance R. Allen

LAWRENCE R. ALLEN
Deputy District Attorney
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99-0040 - Flve Year Maintenance Agreement
Page 1 of 7

-k
530 842 8137

AGREEMENT

REGARDING PROPOSED ACTIVITIES SUBJECT TO
CALIFORNIA FISH AND GAME CODE SECTIONS 1600/1606

WHEREAS :

1. M;‘~g§ggla§;IL_gglg, of Somes Bar, California, representing the
property owner, Marble Mountain Ranch, of Somes Bar (jointly referred to
as "OPERATOR"), on January 21, 1999 notified (99-0040) the DEPARTMENT of
Fish and Game (the DEPARTMENT) of the intent to divert or obstruct the
natural flow of, or change the bed or banks of, or use materials from

Stanshaw Creek, sigxixgu ‘County, a water over which the DEPARTMENT

agserts jurisdiction pursuant to Division 2, Chapter 6 of the California

.Fish and Game Code.

2. Fish and Game Code Sections 1600 et seq. make provisions for the
regotiation of agreements regarding the delineation and definition of
appropriate activities, project modifications and/or specific measures
necessary to protect fish and wildlife resources.

3. The DEPARTMENT has determined that without the mitigative features
identified. in this agreement, the activities proposed in the OPERATOR's

“notification could substantially adversely affect fish and wildlife. The

DEPARTMENT's representative, Ron Prealey, inspected the site on Egp;ua;x-

16, 1999 and has determined that reasjdent trout and aquatic
lnvertebrates would be the wildlife potentially affected by this project

due to loas of stream babitat due to lower flows.

NOW THEREFORE, . IT IS AGREED THAT:

1. If this agreement is found to be in conflict with any other provision
of law or general conditions of public safety, it is void.

2. This agreement does not constitute or 1mply the approval or
endorsement of a project, or of specific project features, by the
DEPARTMENT of Fish and Game, beyond the DEPARTMENT's limited scope of
responsxbility, established by Code Sections 1600 et seq. This
agreement does not therefore agsure concurrence by the DEBARTMENT w1th .
the issuance of permits from this or any other agency. Independent
review and recommendations will be provided by the DEPARTMENT as
appropriate on those projects where local, state, or federal permits or
environmental reports are required. This includes but is not limited to
CEQA and NEPA project review. Any fish and wildlife protective or
mitigative features that are adopted by a CEQA or NEPA lead agency or
made the conditions for the issuance of a permit, for this,project,
become part of the project description.for which this agreement is
written.
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3. Xf the project could result in the "take" of a state listed rare,
threatened or endangered species, OPERATOR has the responsibility to
obtain from the DEPARTMENT, a California Endangered Species Act Permit
(CESA 2081 Permit). 'The DEPARTMENT may formulate a management plan that
will avoid or mitigate take. Pursuant to Fish and Game Code Section

- 2090, a State lead agency shall consult with the DEPARTMENT to ensure

that projects will not jeopardize the continued existence of any listed
species. If appropriate, contact the DEPARTMENT CESA coordinator at.

(530) 225-2300.

4. To the extent that the provisions of this agreement provide for
activities that require OPERATOR to trespass on another. owner's
property, they are agreed to with the understanding that OPERATOR
possesses the legal right to so trespass. In the absence of such right,
the agreement 1is void.

5. To the extent that the provisions of this agreement provide for
activities that are subject to the authority of other public agencies,
such as county use permits, said activities are agreed to with the
understanding that all appropriate permits and authorizations will be
obtained prlor to commencing agreed activities.

6. All provisions of  this agreement remain in force throughout the term

of the agreement. Any provision of the agreement may be amended at any

time provided such amendment is agreed to in writing by both parties.
Mutually approved amendments become part of the original agreement and

“are subject. to all previously negotiated provisions. Title 14,

California Code of Regulations, Section 699.5(g) requires the OPERATOR
to submit the sum equal to 50% of the fee of the existing agreement to.
amend an existing agreement.

7. The OPERATOR shall provide a copy of this agreement to all project
contractors, subcontractors, agents, employees, and project supervisors.
Copies of the agreement must be availlable at work sites during all
periods of active work and must be pregsented to DEPARTMENT personnel
upon demand until the project and/or monitoring period(s) are completed.

8. OPERATOR, contractor, or subcontractor .are jointly and severely
liable for compliance with the provisions of this agreement: Upon the
DEPARTMENT'S determination of a violation of the terms of this
Agreement; this Agreement shall be suspended or canceled, at the
discretion of the DEPARTMENT and all activity must immediately stop
until another agreement is made. Failure to comply with the provisions
and requirements of this agreement and with other pertinent Code
Sections including but not limited to Fish and Game Code Sections 5650,
5652; 5937, and 5948, may result in prosecution.

9. OPERATOR agrees to provide the DEPARTMENT access to the~project site
at any time, to ensure compliance 'with the terms, conditions, and
provisions of this agreement. v

10. It is understood that the DEPARTMENT enters into this agreement for
purposes of establishing protective features for fish and wildlife, .in

the event that a project is implemented: The decision to proceed with
000675



0CT. -

Hu:'cnslmuu.nu

. R : . 5
s30 842 8137 -> CDAA REDDING, CA; Page 1

Recei;ed 107/ 5/00 3:26PM; | '
*co DA o5 i wis 015

1
2

18

19

20
21
22
23
24
25
26
27

28
29
30
31
32
33
34

35
36

37

38
39

40.

41

42

43
44

. 435

46

-0§’ OO(THU) 15:22  SISKIYOU GO. U. A )

99~0040
Page 3 of 7

the project is the sole responsibility of OPERATOR, and 1s not required
by this agreement. It 1s agreed that ‘all liability and/or incurred
costs related to or arising out of OPERATOR's project and the. fish and
wildlife protective conditions of this agreement, remain the sole::
responsibility of OPERATOR. OPERATOR agrees to hold harmless and defend
the State of California and the DEPARTMENT of Fish and Game against any

related claim made by any party or parties for personal injury or other

damage.

11. OPERATOR assumes responsibility for the restoration of any fish and

‘wildlife habitat which may be impaired or damaged elther directly or, .

incidental to the project, as a result of failure to properly implement
or complete the mitigative features of this agreement, or from
activities which were not included in OPERATOR's notification.

12. The DEPARTMENT shall “have continuing jurisdiction over the project
site until all restoration of the site is complete.

13 The notification, project descriptions, all photos, and drawlngs
submitted with the notification shall become part of this agreement, to
define the scope of the proposed project. All work shall be done
according to plans submitted to and approved by the DEPARTMENT. The
OPERATOR shall notify ‘the DEPARTMENT in writing of any modifications
made to the project plans submitted to the DEPARTMENT. Any modification
to the plans requires an amendwment to this agreement. Changes to the
original plans done voluntarily may result in the DEPARTMENT suspending.

“or canceling. this agreement. The OPERATOR must then submit a new

notification.

14. The following provisions including any additional project features
resulting from the above, constitute the limit of activities agreed to
and resolved by .this agreement. The signing of this agreement does not
imply that OPERATOR 1s precluded from doing other activities, at the
site. However, activities not specifically agreed to and resolved by
this agreement are subject to separate notification pursuant to Section

1601/03. . .

15. The OPERATOR shall notify the DEPARTMENT of the dates of
commencement and completion of operations, three days prior to such
commencement or completion, by telephone message to (530) B841-2557:

16. To the extent that the provisions of this agreement provide for the
diversion of water, they are agreed to wlth the understanding that
OPERATOR possesses the legal right to so divert such water. - In the .
absence of such right, the agreement is void. .

FEDBRAL JURISDICTION

The US Army Corps of Engineers (Corps) has permittxng requirements
for certain instream projects under Section 404 of the Federal Clean
Water Act. If this project -exceeds one acre of disturbance within the
ordinary high-water mark of the stream and/or the stream's avygpggge

a5
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3 annual flow exceeds five cubic feet per second, a permit may be required
4 by the Corps: A Corps permit may also be required for the installation
5 of rip rap that exceeds 500 linear feet at or over one cubic yard of
6 . material per linear foot. 1If there 13 any question regarding the::
7 possibility of your project meeting the above limitations, you should
8 contact the Corps ‘brior to beginning work. This Agreement in no way
9 represents permitting redquiremenhts by the Corps. It is OPERATOR'S
10 responsibility to contact the U.S. Army Corps of Engineers, and to
11 . comply with the provisions any 404 pPermit issued, if required by the
12 Corps.
13 ‘For information, contact the US Army Corps of Engineers office in
14 your area: San Francisco District, Eureka Office (707)443-0855.
15 : . .
16 OPERATOR may have certain other responsibilities pursuant to the
17 Federal Endangered Species Act resulting in mitigative project features
i8 required by the U.S. Fish and Wildlife Service or National Marine
19 Fisheries Service. : - : :
20 PROVISIONS
21 Agreed work includes activities associated with the gigg;glgn_gﬁ
22 flows from Stanshaw Creek for jrrigation. recreation, domestic, and
23 small hydro-electric use. Consttuction mcludes the annual constructjon
.24
25 “di and _mai A0C 1 CULy 1y 95 i
26  ephemeral tributarv to Stanshaw Creek. The project area is located in
27  Siskiyou County (SW 1/4 of NE 1/4 of 5 33, T 13 N, R 6 E) on property
. 28 administered by the U,S. Forest Service. The diversion structure exlsLed‘
29 prior to this agreement. ' :
30 EQUIPMENT AND ACCESS
31 Vehicles shall not be driven or equipment operated in water covered
32 portions of a stream, or where wetland vegetatlion, riparian vegetation,
33 or aquatic .organisms may be destroyed. Except as otherwise provided for
34 in the Agreement, all work shall be performed by hand/hand tools.
35 Access to the work site shall be via existing trails.
36 " WATER DIVERBION/STRUCTURES
37 " This Agreemént.does not authorize the construction of any temporary
38 or permanent dam, structure, flow restriction or f£fill except as
39 described in OPERATOR's notification,
40 An adequate fish passage facility shall be incorporated into any
41

530 842 8137 -> CDAA REDDING, CA; Page 16

barrier that obstructs Elsh passage. v,
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3 Except ag otherwise specified in this Agreement, fill material for
4 the annual diversion dam shall consist of only native, clean rock which
"5 will cause little or no .siltation. If tarps, sand bags, or plastic
6- sheeting are used to seal the diversion structure, the tarps, bags,
7 and/or sheeting shall be removed before high seasonal flows return to
.8 prevent littering of thg‘stream.
9 When any dam or artificial obstruction is being constructed,
10 maintained, or placed in operation in the stream bed, flows to
11 downstream reaches shall be allowed to pass downstream to maintain
12 wildlife, plant life, and aquatic life below the dam in a healthy
13 condition, and to allow fish migration, during all times that the
14 natural stream flow would have supported aquaLic life, pursuant to Fish
15 and Game Code section 5937 and 5901.
16 Structures and assoclated materials not designed to withstand high
17 seagonal flows shall be removed to areas above the normal high-water
18 mark before the return of such seasonal flows.
19 No excavation in the live stream is allowed. "Live stream" shall
20 be defined as that portion of the stream bed where flowing water is
21 present or anticipated during the term of this agreement.
22 . In ephemeral streams, all construction will be done while the work
23 site is dry. Excavated material shall be placed outside the stream s
24 normal high—water mark,
25 A culvert exlsts in the intersection of the diversion flume/ditch
26 and an ephemeral stream. The culvert shall be maintained so as to resist
27 washout. The up stream and down stream fill slopes shall feature rock
28 glope protection (RSF) from the toe to the top of the fill. A fail soft
29 dip shall be maintained where the £ill meets original ground to allow
30 topping flows to remain with in the ephemeral stream channel. Rock
31 = dissipators shall be placed at the culvert outlet to prevent channel
32 bed/bank scour. Upon Lhe next occasion when the culvert washes out, the
33 pipe alignment shall be corrected to remove the skew (It should be
. 34 straight within the channel rather than pointing at the bank.).
35 - WATER QUALITY
36 ERQSION., TURBIDITY, AND SILTATION
37 Mud, silt, or other pollutants from diversion maintenance or other
38 project-related activities shall not be discharged into the flowing
39 stream or be placed in locations where it may be washed into the stream
410 by high flows or precipitation,
11 Silty/turbid water shall not ‘be discharged into the stream. Such
12 water shall be gsettled, filtered, or otherwise treated prigr to
'3 discharge back into the stream channel.
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3 The OPERATOR shall install adequate control devices to ensure that
4 turbidity or siltation resulting from the project related act1vxties
5 does not constitute a threat to aquatic life.
6 - Erosion control measures shall be utilized throughout all phases
7 of operation where sediment runoff from exposed slopes threatens to
'8 enter waters of the State. At no time shall silt laden runoff be
9 - allowed to enter the stream or directed to where it may enter the
10 stream.
11 Upon DEPARTMENT determination that turbidity/siltation levels
12 resulting from project related activities constitute a.threat to
13 aquatic life, activities associated with the turbidity/siltation shall
14 be halted until effective DEPARTMENT approved control devices are
15 installed, or abatemént procedures are initiated.
16  CHANNEL RESTORATION
17 FILL AND SPOIL
18 Rock, gravel, and/or other materials shall not be imported to,
19 taken from or moved within the bed or banks of the stream except as
20 otherwise addressed in this Agreement.
21 - Fill length, width, and height dimensions shall not exceed those
22 ‘of the original diversion dam installation. :
23 Fill shall be limited to the minimal amount necessary- to
24 accomplish the agreed activities. Except as otherwise gpecified in
25 this Agreement, f£ill construction materials shall consist of native,
26 clean, silt-free gravel or river rock.
27 No f1ill material, other than clean river rock/gravel, shall be
28 allowed to enter the live stream. .
29 No castings or spoil from the trenching or ditch cleanlng
30 operations shall be placed on the stream side of theé ditch where it may
31 be washed by rainfall into the stream.
32 The OPERATOR shall have readily available plastic sheeting or
33 visquine and will cover exposed spoil piles and exposed areas to
34 prevent these areas from losing loose soil into the stream. These
35 covering materials shall be applied when it is evident rainy condltlons
36 threaten to erode loose soils into the straam.
37 CHANNEL BED STABILIZATION
i8 If a stream channel has been .altered during the ope:aglons, its
19 low flow channel shall be returned as nearly as possible to pre-project
0 . conditions without creating a p0531ble future bank erosion problem or a
1 flat wide channel or sluice-like area. The gradient of the styggem bed
2 shall be returned to pre-project grade.
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BANK STABILIZATION

Areaé of dlsturbed soils which slope toward a stream, shall be

'stabillzed to reduce erosion potential.. The OPERATOR shall planty

seed, and heavily mulch all soils disturbed by the project prior to the
return of seasonal rains. -The OPERATOR shall consult with the U.S.
Forest Service and use the U:S., Forest Service recommended plants,

seeds, and mulch.

Where suitable vegetation cannot reasonably be expected to become
established, rock slope protection (RSP) materials that will rxesist
wash .out shall be used for such stabilization. The bank atabilization
material shall extend ‘above the normal high-water mark. Any
installation of RSP materials not described in the original prO)ect
descrlption shall be coordinated with the DEPARTMENT. Coordination may
include the negotiation Of additional Agreement provisions for this
activity. ’

VEGETATION

Disturbance or removal of vegetation shall not exceed the minimum
necessary to complete ‘the authorized operations. The disturbed
portions of any stxeam channel within the high water mark of the stream
shall be restored to their original condition under the direction of

the DEPARTMENT.

CLEAN-UP

Structures and associated materials not designed to withstand high
water flows shall be moved to areas above high water before such flows
occur. .

Any materials placed in seasonally dry portions of a stream that
could be washed downstream or could be deleterious to aquatic life,
wildlife, or riparian habitat shall be removed from the pro;ect site
prior to inundation by high flows.

concunnsucz
U\A);Lé, ) *[U?j/j'l
(signature)’ (date):

Douglas T. Cole
Marble Mountain Ranch
OPERAQOR

zé Lt M/./
Ron Presley (date)
California DEPARTMENT of Fish and Game ///
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PETER F. KNOLL

DISTRICT ATTORNEY
Lawrence R. Allen (State Bar No0.94773 ) FILED
Deputy District Attorney SUPERIOR COURT OF CALIFORNIA
Courthouse, 311 4" Street COUNTY OF siskivou .
Yreka, California 96001 -
‘Telephone: (530) 842-8125 _ 0CT = 6 2000
ATTORNEYS FOR PLAINTIFF - otndorsed - T. Biackwell
THE SUPERIOR COURT OF THE
STATE OF CALIFORNIA IN AND FOR THE COUNTY OF SISKIYOU
THE PEOPLE OF THE STATE ) CASENO. cpp 00 - 1700
OF CALIFORNIA, ) A SCCV LYoo~
Plaintiff, )
) MEMORANDUM OF POINTS AND
) AUTHORITIES IN SUPPORT OF
v. ) EXPARTE APPLICATION FOR
) TEMPORARY RESTRAINING ORDER
) AND ORDER TO SHOW CAUSE RE
MORGAN TAYLOR COLE, ) PRELIMINARY INJUNCTION,
MOUNTAIN RANCH, .) DECLARATION OF BRIAN BOYD.
and DOES 1 through 50 ) ,
. ‘ ) DATE:
Defendants. ) TIME:
) DEPT:
L. STATEMENT OF THE CASE )
This is an environmental prosecution lawsuit brought by the Office of the District Attorney

pursuant to Fish and Game Code section 1603.1.

Defenc{ants Morgan Taylor Cole owns and operates Mountain Ranch. Mountain Ranch is a
business where yisitors can rent cabins, use RV hookups, and go on guided trips of the .area under
defendant’s direction. | ,

In January 1999, defendant entered into a stream diversion agreement with the Department of

Fish and Game. That agreement is attached as exhibit A to the complaint that has been filed with

this action. These are referred to as “1603 agreements” in reference to Section 1600 et. sep. of

Memorandum of Points and Authorities 1
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the Fish and Game Code 'dealixig with stream diversiéns. In that agreement, at the bottom of
page 4, specific reference is made to diversions that impede the ability.of fish to migrate around

the diversion. Specifically defendant is required to construct his diversion is such a manner as to

allow the passage of fish, or he must build a fish ladder. The complete blockage of a stream is
also a direct violation of Section 5901 which prohibits devices in streams which “impede the
passage of fish. .

On September 2, 2000, Warden Brian Boyd examined the area of the diversion. Warden

‘Boyd found a blockage that was not allowing the passage of fish. Indeed, the only water passing

the diversion was that which percolated under the rocks. Defendant was warned and asked to

remove the blockage to the extent fish could pass. Defendant has failed and refuses to comply
with the diversion agreement, and Section 5901 in allowing enough water for fish passage. This
is particularly important at this time of year due to low water flows and migratory patterns of
fish, |
Quite simply, Plaintiff is requesting an order from this court that allows the Department of

Fish and Game to remedy this situation by removing enough of the obstruction to allow water
and fish to pass..

. The First Cause of Action alleges that the Defendant has commenced agtivities whiéh have
substantially diverted or obstructed the natural flow, or have substantially qhmged the bed,
channel, or bank of a stream, river or lake, or used materials from the streambeds without first

notifying the Department of Fish and Game, or prior to the Department of Fish and Game’s

|l determining that the activities will not substantially adversely affect an existing fish or wildlife

resource.

. The Second Cause of Action alleges that the Defendant has deposited in, permitted to pass

into, or placed where it can pass into the waters of this state substances or material deleterious to

fish, plant life, or bird life.

The Third Cause of Action alleges that the Defendants have committed an unfair business

Memorandum of Points and Authorities 2
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practice in violation of Section 17200 of the California Business and Professions Code.

II THE DISTRICT ATTORNEY IS AUTHORIZED BY EXPRESS -
STATUTORY PROVISIONS TO OBTAIN RESTRAINING ORDERS
RELATING TO VIOLATIONS OF THE FISH AND GAME CODE.

Fish and Game Code section 1603.1 authorizes the District Attorney to bring a civil action on

 behalf of the People of the State of California.. Subdivision (e) also provides that a temporary

restraining order, or other injunctive relief may be obtained without the necessity of alleging or
proving at any state of the proceeding irrepaféble damage, or that the remédy at law is
inadequaté.

The District Attorney has the authority from both the statutory and common law of the State
of California to investigate and secure injunctions relating to the matters involved in the instant
case without alleging or proving irreparable injury. Porter v. Fiske (1946) 74 Cal.App.2d 332;
Paul v. Wadler (1962) 209 Cal.App.2d 615. In Porter v. Fiske, the court stated:

* “It was not necessary for respondent to allege or prove the existence of the usual
equitable grounds of the issuance of an injunction nor to allege a threatened
repetition of the acts. Where an injunction is authorized by statute, it is enough
that the statutory conditions are satisfied...Appellant cannot complain of an
injunction restraining her from violating the law.”

Where the legislative body has specifically authorized injunctive relief against the violation
of-such a law, it has already determined as a matter of law that irreparable injury attends to the
violation of the statute, and that injunctive relief may be the most appropriate way to protect
against the injury. Paul v. Wadler, supra, 209 Cal.App;2d 615, 625. Therefore, the only showing
that Plaintiff is required to make is that a danger gxisis tﬁat such conduct, prohibited and .
enjoinable by a specified statute, will occur in the future because the determination that
irreparable injury Will occur if the conduct continues to occur has been aiready» made by the

California Legislature.

Any claims by Defendant that they have or will discontinue these violations should not be

" Memorandum of Points and Authorities 3

000683.




[e—y

O 00 NN W R WwWN

o L wes

| considered by the court. Where a discontinued practice could be resumed, the prior practice may

be the subject of a cease and desist order. Beneficial Corporationv. F.T.C. (3" Cir., 1976) 542
F.2d 611, 617, citing to Feil v. FTC (9" Cir., 1960) 285 F.2d 897, 886 n. 15. Courts must beware
of efforts to defeat injurictive relief by protestations of repentance and reform. Umted States v.

Oregon State Medical Society (1952) 343 U.S. 326, 333.

~ IIL BOND IS NOT REQUIRED.
California Code of Civil Procedure section 995.20 specifies:
“Bond in action or proceeding; public entities not required to give

“Notwithstanding any other statute, if a statute provides for a bond in an action or
proceeding, including but not limited to a bond for the issuance of a restraining order or
injunction, appointment of a receiver, or stay of enforcement of a judgment on appeal, the
following public entities are not requ1red to give the bond and shall have the same rights,
remedies, and benefits as if the bond were given:

“(a) The State of California, or the people of the state, a state agency, department, division
commission, board, or other entity of the state, or a state officer in an official capacity or on
behalf of the state. x
“(b) A county, city or district, or public authority, public agency, or other political
subdivision in the state, or an officer of the local public entity in an official capacity or on
behalf of the local public entity.

“(c) the United States or an instrumentality or agency of the United States, or a federal officer
in an official capacity of the United States or instrumentality or agency.”

(Emphasis added.) ’ _
Thus, by the plan terms of the statute, bond is not required of the people in the instant case.
(See also City of San Francisco v, Cypress Lawn Cemetery (1992) 11 Cal.App.4th 916, 14

Cal.Rptr.2d 323 - G;)vemmental entities are gfanted exemption from undertaking requirement

ordinarily imposed upon private parties, and applies even where undertaking is required by

statute.)

Code of Civil Procedure section 529(b) relates specifically to undertakings requiréd for
injunctive relief, and specifies that the undertaking requirement does not apply to:

“(3) A public entity or officer described in Sec_tion 995.220.”

Memorandum of Points and Authorities 4
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Which, as noted above, includes actions brought on behalf of the People.

IV. CONCLUSION

Defendant has engaged, and continues to engage in conduct which violates the law.

‘Compliance with the environmental provisions is ébsolutely necessary to protect the public

interest and the welfare of fish, wildlife and the environment. Defendant is aware of these

violations. The Department of Fish and Game notified Defendant of the violaﬁons and asked

Defendant to cease such violations. Accordingly, the court is respectfully urged to grant

- Plaintiff’s motions for a Temporary Restraining Order and Order to Show Cause Re: Preliminar);

Injunction.

Respectfully submitted,

PETER F. KNOLL
DISTRICT ATTORNEY

DATED: ' Alowrznzs <R, ALl

LAWRENCE R. ALLEN
. DEPUTY DISTRICT ATTORNEY

DECLARATION OF BRIAN BOYD -
- I, BRIAN BOYD, declare:
That [ am a game Warden with the California Department of Fish and Game. Attached

hereto as exhibit E is a porﬁon of an affidavit for search warrant which outlines my background

)trai,ning and experience as a warden. Iam currently one of the résident wardens in the Happy

Camp area in northwestern part of Siskiyou County. I have been so assigned for approximately

two (2) years and I am familiar with the streams and out lying areas of my district.

Memorandum of Points and Authorities , 5
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. That I am personally familiar with Stanshaw Creek. This is a stream which is a tributary to
the Klamath vaer which is well known as a prime salmon and steelhead spawning stream.
Stanshaw Creek has a significant population of native trout. At the downstream end of

Stanshaw, close to the Klamath River, pools form which serve as cold-water refuges for the coho

—

Il and salmon on the migration up the Klamath River. At this time of year water flows are

particularly low due to a rather dry summer, as well as the natural aspects of river flows at this
time of yee.r. | . |

That on September 3, 2000, I responded to a private property owner complaint that all of the
water of Stanshaw Creek was being diverted, and that the diversion structure was so large as to
prevent fish from proceeding around the diversion. I went te the area, aﬁd found a rock diversion
that was approximately three and a half feet tall leaving no possibility of any fish to jump or go
aroﬁnd the dam. I found small trout fry below the dam and in the diverted channel. I contacted

defendant; Douglas Cole, to discuss the diversion. Cole admitted placing the diversion in the

“manner that it was situated, and he claim he had a legal right to use the water. I checked the
 diversion permit, (exhibit A to the complaint) and discovered that Cole did not have the right to

create a diversion that prohibited or impeded fish passage. I advised defendant that he was in

violation of his agreement, and he was also in violation of Sections 1603 and 5901 of the Fish

and Game Code. I have been subsequently advised that defendant has not, to this day, removed

the obstruction. '

- That at the site on September 3" I took photographs which are attached to this declaration.

- These photos are true and accurate depictions of the events shown in the photos Exhibit A,

picture 1 is taken from top of the rock diversion. The rocks in the bottom center of the photo are
the diversion itself, - while the water flowing is that flowing into the diversion ditch. Picture A-2
is looking downstream and depiets the water beneath the diversion. Ihe-oﬂy water passing the
diversion is percolating threugh the focks into the small pond depicted in A-2. Exhibit B-lis

downstream of the diversion showing the natural flow of the river. B-2 is from the top of the

Memorandum of Points and Authorities "6
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diversion depicting the diversion ditch and the strong flow of water in the ditch. Exhibit C-1is

upstream of the diversion, looking at the diversion. To the right of the photo is the natural stream

|| bed which has no water in it at all. To the left and center (where people are standing) is the

diversion ditch and flow. C-2 is downstream from the diversidn looking back, and up toward the

—

diversion. This depicts the water percolating under the rocks into the natural stream bed. Exhibit

-Dis essentially the same photo as B-1 which shows that the only water through the diversion is

that which is percolating under the rocks. -

That based on my training and experience, this diversion is completely diverting 'Stanshaw
Creek, and is completely blocking the stream. It is impossible for any fish to bypass this
obstruction, and the only water bypassing the obstruction is that which is managing to percolate
through. The obstruction is causing the réfuge pools at the end of the Creek to become so
depleted that the coho and salmon will not be able to use these pools in their migration. _

That I declare under penalty of pexju}y that the foregoing is true and corfect. Executed this
6™ day of October 2000, at Yreka, California.

BRIANBOYD

-Memorandum of Points and Authorities. 7
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AFFIDAVIT FOR SEARCH WARRANT

Your affiant, Brian S. Boyd, is a Fish and Game Warden for the State of California. As suchhe is
a duly appointed Peace Officer under the autharity of Penal Code Section 830.2 and Fish and
Game Cade Section 856, Warden Boyd has been so employed as Fish and Game Warden since

- July 31, 1999. In addition to conducting several investigations during his courss of employment,
‘Warden Boyd has assisted in serving three search warrants and has conducted two court ordered
probation searches in his employment as a State Game Warden.

‘Warden Boyd recently graduated from the Fish and Game Academy in Napa California ranked
second in a class of thirty, Warden Boyd graduated from Humboldt State University with a B.S.
degree in Wildlife Management in May of 1997 with an overall G.P.A. of 3.41. Warden Boyd
graduated from Shasta Community Coflege in Redding with an A.A. in General Education
focusing in the Administration of Justijce with academic honors. Warden Boyd has been employed
in the past as a Wildlife Biologist for three years working on the inventory, management, and
protection of both endangered, threatened, and sensitive species in Humboldt County. -Warden
Boyd has also overseen a stream monitoring program for a large humber company in Humboldt
County. This monitoring program included the identification of fish species present, sampling,
and monitoring of streams spawning condition, Warden Boyd has a working knowledge in the
identification of anadromous fish species and their habitats. Warden Boyd has a history of
employment in the outdoors as evidenced by his past employment as a Logger, Ranch Hand, and

: Sm'veyor .

Warden Boyd has been an avid hunter and fisherman for over 18 years. Warden Boyd has 15
yoears of experience hunting big game in California, Idaho, Washington, and Nevada. Warden
Boyd has taken numerous Black Bear, Mule Deer, and Blacktail Deer in various settings and
conditions, Warden Boyd is very knowledgeable regarding the field and custom butchering of big
game as well as the logistics of the processing, transportation, aod storage of large quantities of
wild meat. Warden Boyd has been an avid fisherman since childhood and has fished for trout,
steelbead, chinook and coho salmon, as well as many other warm water fishes in many of the
western states and pacific ocean under various condition and methods.
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PETER F. KNOLL

DISTRICT ATTORNEY SUPE FILED
Lawrence R. Allen (State Bar No. 94773) RIOR COURT OF CALIFORNIA
IS)eputy District Attorney TY OF SiskIyoU
iskiyou County Courthouse
311 Fourth Street OCT = 6 2000 -
Yreka, California 96097 - End g '
, . sv.=ndorsed-T, |
Telephone: (530) 842-8125  — e CL.E%_CE(WEH
ATTORNEYS FOR PLAINTIFF
| THE SUPERIOR COURT OF THE
STATE OF CALIFORNIA IN AND FOR THE COUNTY OF SISKIYOU
THE PEOPLE OF THE STATE | ) , &
OF CALIFORNIA, ), CASENO. SC@YCV'00-1700
) - .
Plaintiff, ) TEMPORARY RESTRAINING
v. - ) ORDER AND ORDER TO SHOW
) CAUSE RE PRELIMINARY
« ) INJUNCTION
DOUGLAS TAYLOR COLE, )
MARBLE MOUNTAIN RANCH, )
and DOES 1 through 50. )
. ) DATE:
Defendant. ) TIME:
' ) DEPT:
‘ To‘Dc.fengiants Douglas Taylor Cole, Marble Mountain Ranch, and DOES 1 through 50:
Based on the Ex Parte Application, the Memorandum of Points and Authorities, and the
|l declarations of Brian Boyd, it appears to the satisfaction of the Court that this is a proper case for

granting a Temporary Restraining Order. Further, although not required by law to do so, the
Court finds that unless the Temporary Restraining Order prayed for by the People is granted,
great or irreparable ham.t will result to Plaintiff before the rhatter can be heard on notice. |
ITIS HEREBY ORDERED that the above-named Defendants appear in this Court located at
311 Fourth Street, Yreka, California, on ' l (gl( 20 ,at ‘_O(Dr&, or as soon thereafter as the

matter may be heard why you and your agents, employees, and representatives should not be |

restrained during the pendency of this action from engaging in, committing, or performing,

TRO and Order to Show Cause 1 e i 000693
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directly or indirectly, the following acts:
1. Engaging in certain acts in violation of Fish and Game Code section 1603, ihcludin'g but
not limited to the following:

A. Blocking or giveniﬂg Stanshaw Creek in any manner.

B. Commencing activities_\-:vhich have substantially diverted or obstructed the natural

' flow, or have substantially changed the bed, channel, or bank of a river, stream, or
lake, or have used materials from the streambeds without first notifying the
Department of Fish and Game, or prior to the Department of Fish and Game’s

* determining that the activities will not substantially adversely affect an existing fish or ‘_
wildlife resource.

C. Depositing in, permitting to pass into, or placing where it can pass into the waters of

this state substances or material deleterious to fish, plant life, or bird life.

2.. Prohibiting access by means of locked gates, threats, or any other means of any Fish
and Game personnel includiné, but not limited to, wardens, biologists, engineers; environmental
specialists, or any other persons assisting the Department of Fish and Game in evaluating, |
analyzing, conducting repair work, or taking whatever measures necessary to prevent further
destruction or degradation of Stanshaw Creek. -

3. Prohibiting acceés of ainy person or equipment of the Department of Fish and Geme,
or any pefson acting at their direction in removing any obstrucfions on Stanshaw Creek, which in
the discretion of the Department of Fish and Game is necessary to allow fish passage, water
passage, and any other activity necessary to sustain fish, plant or wildlife in, or around Stanshaw
Creek, or its tributaries. |

IT IS FURTHER ORDERED that pending the hearing and determination of the Order to
Show Cause, the above-named Defendants aﬁd Defendants’ agents, efnployees, and
representatives are hereby enjoined from engaging in or performing, direc’tiy or indirectly, the

acts listed above. Bond is not required of Plaintiff (CCP 995.220).

, -2- .k
TRO: and Order to Show Cause 000694
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IT IS FURTHER ORDERED that copies of the Summons and Complaint and this Order to

Show Cause and Temporary Restraining Order and supporting documents be served on

Il Defendants on or before [{ )ZZOMQ ) . The Defendants must file and serve a response on

_or before

before /0/ 20, /)

. Any additional papers filed by the People must be filed on or

O R

DATED: /O/(o - 2000

ROGERT.KOSEL .
JUDGE OF THE SUPERIOR COURT

' TRO and Order to Show Cause ‘. ' -3- ‘ 000695 |
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\l" | State bater Resources Contr‘Board

Division of Water Rights
. . 901 P Street » Sacramento, California 95814 » (916) 657-0765
Winston H. Hickox Mailing Address: P.O. Box 2000 * Sacramento, California » 95812-2000 o
Secretary for FAX (916) 657-1485 « Web Site Address: http://www.swrcb.ca.gov ‘ overnor

E nvironm.emal Division of Water Rights: http://www.waterrights.ca.gov
Protection

Gray Davis

In Reply Refer
- t0:331:YM:29449

0CT 12 2000

T. James Fisher, et al.

c/o Jeffery J. Swanson

2515 Park Marina Drive, Suite 102
Redding, CA 96001

APPLICATION 29449 OF COLE, STANSHAW CREEK TRIBUTARY TO
KLAMATH RIVER IN SKISIYOU COUNTY

In response to our request dated April 4, and August 2, 2000, you have submitted a Statement of
Water Diversion and Use claiming a riparian water right, therefore, your protest is accepted.
No further action is required by you at this time.

By copy of this letter, the applicant is instructed to answer your protest within 15 days from the
date of this letter unless an extension of time is obtained. Please let us know promptly if you and
the applicant reach agreement and you withdraw your protest. If you have any questions, please
contact me at (916) 657-1965.

ORIGINA! SIGNED RY.

Yoko Mooring
Engineering Associate
Application Unit

cc: Doug Cole
92520 Highway 96
Somes Bar, CA 95568

i

SURNAME ;;ﬁ/o/l%/m N
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State Water Resources Control Board Z?ch
CONTACT REPORT

DIVISION OF WATER RIGHTS
SUBJECT: Application 29449
DATE: 11/14/00 TIME: 15:15
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Larry Allen
. Circuit Prosecutor

TELEPHONE NUMBER: (530)226-0572

CONVERSATION DESCRIPTION:

LA returned my call from earlier today. I asked LA what the status of the case was:

A Temporary Restraining Order (TRO) was i1ssued b/c Cole was in violation of the law and
irreparable damage was being done to Stanshaw. This was done to protect Warden Boyd for
enforcing the action, and the warden then removed rocks to allow fish passage. A hearing was
held and the court issued a Preliminary Injunction (PI) against Cole. Cole is allowed until
November 18, 2000 to explain why a PI should not be imposed. So far, Cole has submitted
documents unrelated to the citation, submitting only documents relating to his supposed pre-14
water right and his Application to Appropriate. A civil complaint has been filed, in which LA
will seek permanent injunctive relief (permanent compliance), penalties ranging from $25,000 to
$50,000, and may seek more payments for damages to the fishery. Cole has been working with
Mr. Tocher, who is an attorney and the downstream water user and an acquaintance of LA, to
resolve this case. Apparently Mr. Tocher has advised Cole to seek counsel more familiar with
water right and environmental law. Itold LA that is a good idea since Mr. Tocher does not seem
familiar with these laws and 'will soon be under the scrutiny of the SWRCB since Tocher's
diversion is unauthorized and illegal. LA will attend a case management conference in January
2001 and a status conference in June 2001 and predicts this case will go to court soon after that.
LA then told me that I should be expecting a copy of the court documents shortly and that he will
cc me on documents in the future.

I told LA that Cole seems very confused with this court process and I asked if it would be
appropriate for me to tell Cole what I know about the case. He said it would be OK to tell Cole
what LA is seeking, but that LA himself does not want to speak with Cole on the phone on this
matter. LA has already spent a considerable amount of time discussing this issue with Mr.
Tocher and that all of Cole's questions should be directed to Cole's counsel.

/_ CoE t8tuepep Y AU on TS Aokppl oF U-(500 fpm T
. Tot P ttim S,

ACTION ITEMS: Call Cole and tell him that the SWRCB will not try to get him out of this
case, tell him what LA will be seeking, and that any other matter on this i ll'l_] unction should be
directed to his counsel. -

SURNAME Qéséf I[-45-00
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State Water Resources Control Board 29449
CONTACT REPORT |

DIVISION OF WATER RIGHTS
SUBJECT: Application 29449
DATE: 11/14/00 TIME: 15:00
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Brian Boyd
DFG Game Warden

TELEPHONE NUMBER: Office (530)493-2030; Cell (530)598-1706

CONVERSATION DESCRIPTION:

BB returned my call from earlier today. I asked if he was the warden that went out to Cole's to
make the diversion structure passable to fish. He said that he was; he went to the diversion,
made it passable to fish, then cited Cole under the authority of Fish and Game Code sections
1603 and 5901. I asked if the water level dropped in the diversion ditch after doing so and BB
said it dropped about an inch.. BB also said that Cole's hydroplant was not operating; and that
BB's work on the diversion would not have lessened the flow so much as to make the hydroplant
inoperable. It should be noted here that no one has yet been out to the Cole property when his
hydroplant was operating. BB mentioned that Cole became irate after receiving the citation and
mentioned to BB that he has the appropriate water rights [I told BB that he has not yet secured
his right]. BB told Cole that he is not concerned with water rights, since that does not pertain to
the Fish and Game Code.

SURNAME @g/btk (5-00
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State Water Resources Control Board 294479

CONTACT REPORT
DIVISION OF WATER RIGHTS

SUBJECT: Application 29449
DATE: 11/14/00 ' TIME: 14:30
DIVISION PERSONNEL: RobertE. Miller; EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Dennis Maria
DFG Fisheries Biologist

TELEPHONE NUMBER: (530)841-2552

CONVERSATION DESCRIPTION:

DM returned my call from earlier this moming. I asked if he knew what was going on with the
Cole project and he was up to date with recent activities. I asked if he has worked on the project
recently and he had not been very involved lately. He did say that after our field visit, he offered
to help Cole obtain funding for fish grants, but that Cole failed to take him up on the offer. DM
hoped that Cole would be willing to try again next year, but has yet to express and interest in
doing so. DM mentioned that Cole had called him today to ask what he could do to get DFG to
dismiss their protest, and DM deferred that matter to DFG's water rights specialist, Jane
Vorpagel [who is on vacation until December 11, 2000]. I informed DM that I had created a
Field Report after our visit and he asked for a copy to add to his file.

ACTION ITEMS: Email Field Report to DM

PR |
P wee
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State Water Resources Control Board 29449

CONTACT REPORT
DIVISION OF WATER RIGHTS

SUBJECT: Application 29449
DATE: 11/14/00 TIME: 12:30
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Margaret Tauzer
NMEFS Biologist

TELEPHONE NUMBER: (707)825-5174

CONVERSATION DESCRIPTION:

I phoned MT to ask if she and Jane had been working on terms to dismiss their protest. She
admitted she has not worked on it much, but promised to begin doing so. She plans to apply the
February median flow requirements similar to the manner the NMFS does along the Central
California Coast. She did say she may allow some sort of summer diversion, but not much, if
any, over and above the 0.5 cfs allowed for Cole's pre-14 right. She also plans to do some.
research on hydroplant operations so she can recommend to Cole ways to lessen his diversion
while still generating the same amount of cheap power.

" I also informed her of the court action that has been taken against Cole, and she was glad
enforcement action was being taken. I told her that Tim Broadman of NMFS enforcement was
planning on visiting the Cole site on 11/13/00. She said she saw TB today and he did not
mention anything to her. [I later left a message with TB, but he has yet to return my call].

SURNAME ?‘74 1-15-00
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State Water Resources Control Board 29447
CONTACT REPORT

DIVISION OF WATER RIGHTS
SUBJECT: Application 29449
DATE: 11/14/00 TIME: 09:10
DIVISION PERSONNEL: Robert E. Miller, EAS
INDIVIDUAL (S) / AGENCY CONTACTED: Doug Cole - Applicant
TELEPHONE NUMBER: (530) 469-3322 or (800) 552-6284

CONVERSATION DESCRIPTION:

I took call from DC. He informed me of the injunction that was filed against him by the
Department of Fish and Game. Heavy pressure was put on DFG by Konrad Fisher. I told him
that I was aware of it b/c KF had brought it to my attention. DC is supposed to send a legal
response to DFG, but does not want to hire an attorney. DC claims that his family is on the
verge of bankruptcy and he wants the lawsuit to disappear. He asked what the Board could do on
his behalf. Itold him it was a little different for DFG to file a civil lawsuit against him while his
Application was pending, but that I didn't think there was much we could do for him. I told him
I would talk with Ross Swenerton and get back to him. (Ross later explained that we have no
authority in this matter since it was a violation of the Fish and Game Code, not the Water Code,
that is being enforced).

DC told me that a DFG Game Warden had been ordered to go out and remove some of
the diversion rocks to allow for the passage of fish. That Warden's name is Brian Boyd, who can
be reached at (530)493-2030 or his cell at (530) 598-1706. DC said that without this water, he
will be forced out of business, since he cannot afford to run his diesel generator full time. He
mentioned that he has not gotten enough water in recent months to run his hydroelectric
generator.

I asked DC if he has tried to resolve some fish issues with NMFS and DFG, and he said
he had not. He asked for a list of contacts, (which I have already faxed to him) and he will call
them today. '

ACTION ITEMS: Call Cole back after talking with Jane Vorpagel, Margaret Tauzer, Tim
Broadman, Brian Boyd, and Larry Allen.

i
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State Water Resources Control Board

CONTACT REPORT

DIVISION OF WATER RIGHTS

SUBJECT: Application

DATE: 11/09/00
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED:

TELEPHONE NUMBER: (707)445-0456

CONVERSATION DESCRIPTION:

TIME: 11:00

Tim Broadman
NMFS Enforcement

FILE
29447

TB returned my call. I wanted to touch bases and determine if NMFS has plans to cite Cole with

taking coho salmon. TB said that proving take is difficult and may not be possible in this

circumstance. He plans on visiting the project on Monday 11/13/00 and will inform me of his

findings.

ACTION ITEMS: IfI do not hear from TB, call him within a week to see what came out of his

field visit.

(’Zk((/l/l/k 11-9-00

__SURNAME
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State Water Resources Control Board 2?447

CONTACT REPORT
DIVISION OF WATER RIGHTS

SUBJECT: Application 29449, Cole
DATE: 11/09/00 TIME: 09:30
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Larry Allen
Circuit Prosecutor

TELEPHONE NUMBER: (530)226-0572

CONVERSATION DESCRIPTION:

I phoned LA because I had heard from Konrad Fisher that he had become involved in the Cole
Project. LA informed me that he is a Circuit Prosecutor, essentially a Deputy District Attorney,
for numerous rural counties in California. His position is funded by DFG and EPA, but he
answers to each County's DA. He prosecutes environmental crimes.

LA has filed a preliminary injunction against Cole for not following the term in the 1600
Agreement with DFG which calls for the diversion structure to allow for the passage of fish. He
will forward any documents pertaining to this project to me. This was essentially an introductory
call, in which we familiarized each other with our respective roles in this project; we exchanged
phone numbers, and mailing and email addresses. I told him I would send him a copy of my
Environmental Field Report from 07/26/00 and that we'd be in touch in the future.

ACTION ITEMS: Email Report to cdaa@snowcrest.net.

SURNAME (QC’N /\\l('?'w
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State Water Resources Control Board Z 744?

CONTACT REPORT
DIVISION OF WATER RIGHTS

SUBJECT: Application 29449, Cole
DATE: 11/02/2000 TIME: 11:30
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Konrad Fisher
Evironmental/prior right protestant

TELEPHONE NUMBER: (530)335-7099

CONVERSATION DESCRIPTION:

I took call from KF regarding the Cole's Application. KF had recently seen a letter from Harry
Schueller allowing Cole to divert 0.5 cfs under a Pre-1914 right. KF was wondering if we could
shut down what water Cole was diverting over and above that 0.5 cfs. I told him that the Board
policy has been to allow someone to divert if they have filed an Application and are actively
seeking a Permit. KF then wondered if an Applicant would be allowed to continue diverting
even if a downstream riparian right holder protested. I said that since KF's diversion is so small,
it should not be affected by Cole's diversion and he seemed to agree and switched to
environmental concerns. He wondered how to shut down Cole's diversion since it was
dewatering Stanshaw Creek and killing coho salmon. I told him that NMFS could cite Cole for
take of a threatened species. KF said that NMFS is not enforcing this project as actively as he
would like, because it needs to be proved beyond a reasonable doubt that Cole's diversion is
causing coho to be killed.

He mentioned that the Forest Service has become involved and gave reference to the Itter
sent by Bill Heightler. KF said that the Forest Service will not act on that letter and that they
have accepted Cole's proof of a diversion before 1910 (the year the Forest was created).

KF also mentioned that the 1600 Agreement has been enforced by DFG, and fish can now
pass by Cole's diversion structure.

I asked KF if he had filed a complaint and he said that he had not. Since the Division was
in the middle of our move to the Cal/EPA Building, and I didn't have the new numbers handy, I
told KF that I would call once we were situated and give him the phone number to call to get
formal complaint information.

ACTION ITEMS: Call KF and give him my new phone number and Complaints phone
number. Call Bill Heightler to check status of Cole's Use Permit or exemption. Call NMFS to
determine if they are trying to enforce take of threatened species. .

T
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State Water Resources Control Board

CONTACT REPORT

DIVISION OF WATER RIGHTS
- SUBJECT: Application 29449, Cole

DATE: 10/19/2000 - TIME: 11:15
DIVISION PERSONNEL: Robert E. Miller, EAS

INDIVIDUAL (S) / AGENCY CONTACTED: Bill Heitler, USFS District Ranger
Six Rivers NF, Orleans RD

. TELEPHONE NUMBER: (530)627-3291

CONVERSATION DESCRIPTION:
Mr. Heitler returned my call from yesterday. BH informed me that he sent a letter to Mr. Cole
stating that the USFS has no record of a Special Use Permit for Cole's diversion and ditch. Mr.
Cole must provide evidence that the ditch has been in continuous use since 1910, the year the
Forest Service was created. If he fails to do so, the diversion structure and ditch must be
removed within 30 days of the date of the letter. BH also mentioned that there may be a letter
from President Taft specifically mentioning and authorizing this project as it was circa 1910. If
there is such a letter, BH is still leaving the burden of proof on Cole. I asked for a copy of the
letter which he will send ASAP.

BH also mentioned that the NMFS and DFG seemed to be leaning on him to provide a
Use Permit b/c NMFS and DFG are reluctant to act on this project.
NOTE: In a Contact Report dated 10/18/2000, Mr. Heitler's name was incorrectly spelled and
Mr. Heitler was incorrectly listed as the Ukonom District Ranger.

ACTION ITEMS: Call back after Cole's 30- day deadline to determine if any documents were
provided and to find out the USFS S updated position on this project.

=~
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TITLE 23 WATER RESOURCES CONTROL BOARD § 177
{Register 87, No. 10—3-787) (p. 74.1)

772. Issuance of Separate Permits and Licenses.
HISTORY:

1. New section filed 12-7-67 as organizational and procedural; effective upon filing
(Register 67, No. 49). .

2. Renumbering and amendment of Section 772 to Section 836 filed 1-16-87; effective
thirtieth day thereafter (Register 87, No. 10). ’

Article 13. Right of Access

775. Right of Access Over Lands Not Owned by Applicant.
When the applicant will need to occupy property or to use existing works not
owned by him, it will generally be sufficient for the applicant to state in writing _
that the consent of the owner has been obtained, provided there is no denial. -
When the owner will not consent, the board may require satisfactory evidence
of the applicant’s ability through condemnation proceedings or otherwise to
secure the necessary right of access before the application will be approved. For
good cause shown, the board may allow reasonable time for the applicant to .
negotiate with the owner for the necessary right of access.
NOTE: Authority cited: Section 1058, Water Code. Reference: Sections 1250, 1252, 1253,
1257 and 1260, Water Code.
HISTORY:
1. Renumbering and amendment of Section 747 to Section 775 filed 1-16-87; effective
thirtieth-day thereafter (Register 87, No. 10). For prior history, see Register 60, No. 5.

776. Where Public Agency Permission or Approval Is Required.

If the proposed project will require a permit, license, or approval from an-
other public agency or officer and it becomes evident that regardless of the
action taken by the board, such permit, license, or approval ‘could not be
secured from the proper agency, the application will be rejected.

NOTE: Authority cited: Section 1058, Water Code. Reference: Sections 1250 and 1255, .
Water Code. i i
HISTORY: : _! ’

1. Amendment filed 3-10-60; effective thirtieth day thereafter (Register 60, No. 5). (Ed. i
Note—Similar to former Section 778.)

2. Amendment filed 3-19-64; effective thirtieth day thereafter (Register 64, No. 6).

3. Renumbering and amendment of former Section 776 to Section 840, and renumber-
ing and amendment of Section 748 to Section 776 filed 1-16-87; effective thirtieth day
thereafter (Register 87, No. 10).

776.5. Requests for Extension of Time Under Permit.

HISTORY:
1. New section filed 12-1-55; effective thirtieth day thereafter (Register 55, No. 17).
2. Repealer filed 3-10-60; effective thirtieth day thereafter (Register 60, No. 5).

777. Right of Access Over Lands Where Title is Disputed.

The board will not undertake to determine title to land or the right to occupy
or use land or other property. A dispute concerning applicant’s title or right to
occupy or use land or other property necessary for consummation of the
proposed appropriation is not cause for denial of an application. A protest based
solely upon such disputed title or right will ordinaril %e rejected as not present-
ing an issue within tﬁe‘board’s jurisdiction; provided that the board may tempo-
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State Water Resources Control Board

CONTACT REPORT

DIVISION OF WATER RIGHTS
SUBJECT: Application 29449, Cole
DATE: 10/18/2000 : TIME: 13:15

DIVISION PERSONNEL: Robert E. Miller, EAS
INDIVIDUAL (S) / AGENCY CONTACTED: Margaret Tauzer
National Marine Fisheries Service

TELEPHONE NUMBER: (707)825-5174

CONVERSATION DESCRIPTION: .
I phoned Ms. Tauzer to ask whether she had recently been to the Cole Project or if any progress
has been made on the NMFS/DFG recommendations for altering the project. She informed.that
that Chuck Glasgow and Tim Broadman of NMFS have been involved and that they have
brought this project to the further attention of the US Forest Service. Apparently a letter has
been sent to Cole by Orleans District Ranger Bill Heightler stating that Cole must provide proof
of his permit with the USFS for his diversion structure on USFS property. If he does not provide
proof within 30 days, then the structure will be taken down by the USFS. I advised MT that if
this happened, the SWRCB would reject Cole's application pursuant to §776 of Title 23 (Where
Public Agency Permission or Approval is Required). She did mention there may have been a
grandfather provision in the letter sent by the USFS.

Ms. Tauzer also mentioned that Tim Broadman may be pursuing ESA Section 9
enforcement action against Cole. '

ACTION ITEMS: Call Bill Heightler or Jon Grunbaum of the USFS to determine their
position and obtain a copy of the letter sent to Cole.

SURNAME ﬂ C/I/\A lo-13-00
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United States T Forest Six Rivers Orleans Ranger District 29 4 49
j Department of Service National P.O. Drawer 410 - ,
" Agriculture Forest Orleans, CA 95556-0410 -
(530) 627-3291 Text (TTY)
(530).627-3291 Voice

File Code: 2700

) . Date:  October 5, 2000

Doug and Heidi Cole
Marble Mountain Ranch

Somes Bar, CA 95568

Dear Doug and Heidi,

It has come to my attention that you have been diverting water from Stanshaw Creek to use at the
Marble Mountain Ranch. We have no record of a Special Use Permit for either the diversion
structure or the ditch that transports water from Stanshaw Creek to your property. A recent site
inspection of the ditch leads me to believe that it has been in use for a considerable period of
time. If the ditch has been in continuous use since before 1910, date the Klamath National

- Forest was proclaimed, you may be eligible for a'free special use permit.

© 8

The National Marine Fisheries Service and California Department of Fish and Game are’_
concerned that the amount of water being diverted from Stanshaw Creek is adversely gffectiqg a

threatened and endangered species, specifically the coho salmon.

-3

Since it appears that your diversion structure and ditch are not authorized, they must’ be removed

within 30 days. If you have permits or other legal documents that provide for this use, the -
Forest Service needs copies so we can determine if this an appropriate use of National Foresg

s,
. “

land, authorize the use and provide for a diversion structure that will allow flows adequate for

the protection of the salmon.

If you have questions feel free to contact me at the Orleans District Office.

Sincerely,

/s/ William M. Heitler

WILLIAM M. HEITLER
District Ranger

Caring for the Land and Serving People

o
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