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State Water Resources Control Board

P.O. Box 100

Sacramento, CA 95812-0100
Email: commentletters@waterboards.ca.gov

Re: COMMENT LETTER - 10/18/11 BOARD MEETING: Millview CDO
Dear Ms. wansend and Members of the State Water Resources Control Board:

The following comments are submitted on behalf of Dianne Young, Ronald and Janet
Del Carlo, RDC Farms, Inc., Eddie Vierra Farms, LLC, and Warren Schmidt as trustee of
the Schmidt Family Revocable Trust (collectively referred to as "Young”), Woods
Irrigation Company, South Delfa Water Agency, and Cenfral Delta Water Agency, on
the Draft Order Issuing a Cease and Desist Order Against Millview County Water District
fo Prevent the Threatened Unauthorized Diversion and Use of Water from the Russian
River in Mendocino County {“Draft Order™).

In the Draft Order, the State Water Resources Control Board (“Board™) declares it has
jurisdiction under its cease and desist powers to evaluate the validity of claimed
riparian and pre-1914 appropriative water rights.  See Draft Order at 16. The Board's
legal position, however, was recently considered and rejected by a court of law.

The San Joaquin County Superior Court Ruled the Board Lacks Jurisdiction Under its
Cease and Desist Powers in Water Code Section 1831 to Determine the Validity of
Riparian and Pre-1914 Appropriative Water Rights.

When issuing Cease and Desist Order WR 2011-005 against Woods Irrigation Company
earlier this year, which affected Young's riparian and/or pre-1914 water rights, the
Board similarly claimed that its cease and desist powers extended to defermining the
validity of claimed riparion and pre-1914 appropriative water rights.  Young filed @
petition for writ of mandate in Young v. State Water Resources Control Board et al., San
Joaquin County Superior Court Case No. 39-2011-00259191-CU-WM-STK, challenging the
Board’s action in issuing Cease and Desist Order WR 2011-005 based on, among other
grounds, the exfent of the Board's cease and desist power as it relates to ripanan and
pre-1914 water rights.  Young raised the same arguments asserted by Millview and
Maessrs. Hill and Gomes regarding the Board's lack of jurisdiction to determine the
validity of riparian and pre-1914 water rights pursuant to Water Code Section 1831. See
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Draft Order at 16. A frue and correct copy of the Young Petition and its supporiing
Memorandum of Points and Authorities are aftached as Exhibit A and Exhibit B,
respectively.

In opposing the Young Petition, the Board advanced virtually identical arguments as
are contained in the Draft Order regarding the extent of the Board’s jurisdiction over
riparian and pre-1914 water rights under its cease and desist powers. A true and
correct copy of the Board’'s Opposition Brief is attached as Exhibit C. In response,
Young objected that the Board's cease and desist powers were not as broad as the
Board claimed. A true and correct copy of Young's Reply Brief is attached as Exhibit D.

After carefully considering the parties’ briefs and respective arguments, the Court
agreed with Young's position and rejected the Board's overly broad interpretation of ifs
cease and desist powers. A frue and correct copy of the Court’'s Amended Judgment
Granting Peremptory Writ of Mandamus together with the Court's revised Statement of
Decision is attached as Exhibit E. In so ruling, the Court specifically determined that
“the State Board lacked jurisdiction to determine the extent of riparion and pre-1914
appropriative water rights through the use of its limited cease and desist order authority
pursuant to Water Code §[1831]."" See Exhibit E at 3 and attached Statement of
Decision at 7.

The Board lacks jurisdiction to determine the validity of Millview's and Messrs. Hill's and
Gomes' claimed riparian and pre-1914 appropriative water rights using its cease and
desist authority under Water Code Section 1831. Thus, the draft CDO is fundamentally
flawed.

The State Board's Cease and Desist Authority Under Water Code Section 1831 Does Nof
Extend to, and Expressly Excludes, Regulating Riparian and Pre-1 914 Water Rights.

Because riparian and pre-1914 water rights are not regulated by Division 2, Part 2 of the
wWater Code (People v. Shirokow (1980) 26 Cal.3d 301, 309 Water Code §1201), the
Draft Order’s position that the Board's cease and desist power under Water Code
Section 1831 permits it fo determine, and hence regulate, the validity of such rights
when issuing a cease and desist order is legally untenable. See Draft Order at 16.
Indeed, the agency's statutory inferpretation flatly contradicts the plain language of
the statute and renders Section 1831(e)'s express prohibition against regulafing in any
manner riparian and pre-1914 rights superfluous. Such an erroneous staiutory
interpretation is not the law and, as noted above, was rejected by the Court in Young
v. State Water Resources Conftrol Board, et al.

1 The Board has appealed the adverse judgment.
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1. The State Board’s Statutory Interpreiation of its Cease and Desist Power
under Section 1831 Renders Subdivision {(e) of that Siatute Meaningless
thereby Violating Established Principles of Statutory Construction.

The touchstone of stafutory interpretation is to ascertain the Legislature’s intent in
enacting a statute so as to effectuate the purpose of the law. Central Pathology Serv.
Med. Clinic, Inc. v. Superior Ct {1992} 3 Cal.4™" 181, 186. The inquiry begins by examining
the statutory language, giving the words their usual, ordinary meaning. id. af 186-87.
The words of a statute must be construed in context and must be harmonized with
statutes relating to the same subject. Id. Inferpretations that render related provisions
nugatory or meaningless should be avoided. Mefropolitan Water Dist. of So. Ca. v.
imperial Irrigation Dist. (2000) 80 Cal.App.4h 1403, 1424.

If o statute's plain language is clear and unambiguous, construction is not necessary
nor is it necessary to resort to indicia of the lawmaker's intent. Delaney v. Superior Court
(1990) 50 Cal.3d 785, 798. But if uncertainty exists, one may consider both the legistative
history of a statute and the wider historical circumstances surrounding its enactment,
taking into account the consequences flowing from a particular interpretation. Cenftral
Pathology at 187.

At issue in this case is the scope of the Board's cease and desist authority, codified in
Water Code Section 1831. While that statute gives the Board the power o issue a
cease and desist order under certain circumstances, it also explicitly defines the limit of
that power. See Water Code §1831(e). Subdivision (e) of the statute provides:

This arficle shall not authorize the board to regulate in any manner, the
diversion or use of water not otherwise subject to regulation of the board
under this part.

Water Code §1831(e) (emphasis added).

Beginning with the statute’s plain language, as established case law reguires, the
central dispute surrounds the meaning of the phrase “regulate in any manner.”? in

2 It is beyond dispute that the word “shall” is commonly understood as a mandafory
command. See Black's Law Dictionary 958 (6 abr. ed. 1993] {"The word in ordinary
usage means ‘must’ and is inconsistent with @ concept of discretion). Thus, the phrase
sshall not authorize” means an agency is prohibited from acting in a defined manner.
Similarly, because Water Code §1201 and case law interpreting that statute exclude
riparian and pre-1914 water rights from Board appropriation procedures, the statutory



Jeanine Townsend, Clerk to the Board

State Water Resources Contral Board

Re: Comment Letter— 10/18/11 Board Meeting: Millview CDO
October 3, 2011

Page 4 of é

other words, the meaning of "regulating in any manner” must be ascertained so as fo
define the parameters of the Board’s cease and desist authority. Where a statutory
scheme does not define a specific word or phrase, relionce on the dictionary definition
of the words used to determine a statute’s meaning is permitted. Leavift v. County of
Madera (2004) 123 Cal.App.4th 1502, 1514, 1516 {courts may defer to a dictionary
definition of a term not expressly defined in a statutory scheme).

The meaning of the phrase “regulate in any manner” is not defined in Section 1831, nor
is it defined in the statutes specifically relating to cease and desist orders. Compare
Water Code §1835 (defining the word “person” for purposes of cease and desist
orders). We are unaware of any case interpreting the meaning of those words in the
context of Section 1831 or any general definition within the greater Water Code.
Resorting to the dictionary definition is therefore warranted.

The word “regulate” means “to fix, establish, or control...[or} to subject to governing
principles or laws.” Black's Law Dictionary 890 {6 abr. ed. 1993) {emphasis added).
The word “any” commonly means “an indefinite number.” Id. at 61; see also Websfer's
New World Dictionary 62 (2d coll. ed. 1985} (defining “any” as without limit; to any
degree or extent at dll}. Thus, applying the ordinary meaning of the words, Section
1831 (e) prohibits the Board from subjecting claimed riparian and pre-1914 water rights
to all governing principles to any degree or extent — at least in the context of issuing a
cease and desist order. This prohibition necessarily includes determining the validity of
such rights under governing water law principles. That is for a court to decide. See
United States v. S$t. Water Res. Control Bd. {1986) 182 Cal.App.3d 82, 104. Such an
interpretation harmonizes the statutory scheme regarding the rights subject fo the
Board's appropriative authority and those within the purview of the Board's cease and
desist jurisdiction. See, e.g.. Water Code §120t.

To interpret Section 1831 in the manner the Draft Order urges - allowing ihe Board, in
essence, fo determine the validity of riparian and pre-1914 rights when issuing a cease
and desist order - renders Subdivision (e} meaningless. Determining validity necessarily
entails “regulating” those rights in some manner, which the statute expressly prohibits.
Such an interpretation should be avoided. Metropolitan, supra, 80 Cal.App.4®h at 1424,

The cases the Draft Order cites do not dictate a different result. See Draft Crder af 19-
20 (citing Weinberger v. Hynson, Westcott and Dunning, Inc. (1973) 412 U.S. 609; Phelps
v. St. Water Res. Confrol Bd. (2007) 157 Cal.App.4h 89; North Gualala Water Co. V. St
Water Res. Control Bd. (2006} 139 Cal.App.4™h 1577). None of the cases dealt with the

language regarding “the diversion or use of water not otherwise subject to regulation of
the board under this part” is also not in dispute. See Shirokow, supra, 26 Cal.3d at 309.
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RBoard’s power, or lack of power, to issue cease and desist orders as they relate to
riparian and pre-1914 rights under Water Code Section 1831 - the issue presented here.
See Regency Outdoor Adverfising, Inc. v. City of West Hollywood (2007} 153 Cal.App.4™
825, 831 {“A case is not authority for a proposition it does not address.”).

Weinberger dealt with the FDA's power fo regulate drugs prior to marketing to ensure
the drugs were safe and effective. As originally promulgated, a 1938 Act gave the FDA
authority to regulate new drugs to ensure safety. In 1962, amendments fo the Act
expanded the FDA's authority 1o regulate for safety and effectfiveness. The law also
provided a grand-father clause for the newly codified “effectiveness” provisions. The
court simply recognized the FDA had the power to determine new drug status and
whether certain drugs were exempt from the efficacy requirements under the
grandfather clause. Wienberger at 609-610, 624. Unlike here, the Act did not expressly
exempt certain drugs from FDA regulation in any manner. And while Phelps and North
Gualala dealt with California water issues, neither case involved a cease and desist
order under Section 1831. Instead, North Gualala considered the Board's interpretation
of Water Code Section 1200 regarding subterranean sireams, something not at issue
here. North Gualala at 1587. Likewise, Phelps challenged civil penalties imposed
against the plaintiffs for improperly diverting water under Board-issued licenses and
permits. Phelps at 93. Any issues regarding riparian and pre-1914 rights were decided
judicially by the court - not by the Board in a cease and desist order, Id. at 116-119.

Had the Legislature wanted to grant the Board cease and desist powers over riparian
and pre-1914 rights it easily could have done so. It did not. In fact, it did the exact
opposite by enacting Water Code Section 1831(e}.

2. The Board's Authority to Investigate Pursuant to Water Code Section 1051 is
Irelevant to Determining the Jurisdictional Parameters of lis Cease and
Desist Power Under Water Code Section 1831.

The Draft Order claims that interpreting Water Code Section 1831 to limit the Board's
cease and desist power over riparian and pre-1914 water rights is “inconsistent” with the
Board's statutory authority to investigate and take enforcement action against the
unauthorized diversion or use of water. See Draft Order af 16-17. This argument was
also considered and rejected by the Court in the Young case. See Exhibit E at
Statement of Decision at 7.

In fact, the Court specifically found that the jurisdictional issue regarding the Board's
cease and desist power did not involve the Board’s power 1o investigate. Rather, the
issue is whether the Board exceeds its jurisdiction by determining the validity of a
riparian or pre-1914 appropriative water right when issuing a cease and desist order.
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See id. The Court unambiguously found that the Board does exceed its jurisdictional
powers by issuing a cease and desist order to determine the validity of riparian and pre-
1914 water rights.

For these reasons, our clients urge the Board not to issue the Draft Order against Millview
and Messrs, Hill and Gomes. Doing so necessarily requires the Board to regulate or
determine the validity of their claimed riparian and/or pre-1914 appropriative rights.
Water Code Section 1831 does not bestow such a power on the Board.

Respectfully submitted,

x@ L et by, s

NNIFER L. SPALETTA
Counsel for Dianne Young, Ronald and Janet Del Carlo,
RDC Farms, Inc., Eddie Vierra Farms, LLC, and
Warren Schmidt as trustee of the Schmidt Family Revocable Trust

DANTE NOMELLINI SR.
Counsel for Central Delta Water Agency
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JOHN HERRICK
Counsel for Woods Irrigation Compcny

S. DEAN RUIZ
Counsel for South Delta Water Agency

JLS:cab
Enclosures
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See id. The Court unambiguously found that the Board does exceed its jurisdictional
powers by issuing a cease and desist order to determine the validity of riparian and pre-
1914 water rights.

For these reasons, our clients urge the Board not to issue the Draft Order against Millview
and Messrs. Hill and Gomes. Doing so necessarily requires the Board to regulate or
determine the validity of their claimed riparian and/or pre-1914 appropriative rights.
Water Code Section 1831 does not bestow such a power on the Board.

Respectfully submitted,
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RDC Farms, Inc., Eddie Vierra Farms, LLC, and
Warren idt as trustee of the Schmidt Family Revocable Trust
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See id. The Court unambiguously found that the Board does exceed iis jurisdictional
powers by issuing a cease and desist order to determine the validity of riparian and pre-
1914 water rights.

For these reasons, our clients urge the Board not to issue the Draft Order against Millview
and Messrs. Hill and Gomes. Doing so necessarily requires the Board to regulate or
determine the vdiidity of their claimed riparian and/or pre-1914 appropriative rights.
Water Code Section 1831 does not bestow such a power on the Board.

Respectfully submitted,
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JENNIFER L. SPALETTA SBN: 200032
RICARDO 7Z. ARANDA, SBN: 260438
HERUM /CRABTREE

A California Professional Corporation
2291 West March Lane, Suite B-100
Stockton, CA 95207
Telephone: (209) 472-77060
Facsimile: (209) 472-7986

Attoreys for Petitioners

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN JOAQUIN

DIANNE E. YOUNG, RONALD and JANET ) Case No.: 39-2011-00259181-CU-W_gTK
DEL CARLO, RDC FARMS, INC., EDDIE

VIERRA FARMS, LLC, WARREN P.
SCHMIDT, Trustee of the SCHMIDT
FAMILY RECOVABLE TRUST PETITION FOR ALTERNATIVE and
PEREMPTORY WRIT OF
ADMINISTRATIVE MANDAMUS (CCP
§§ 1094.5, 1085, 1087) AND/OR WRIT OF

PROHIBITION (CCP §1102-1105)

Petitioners

V8.

STATE WATER RESOURCES CONTROL
BOARD, CHARLES R. HOPPIN, TAM M.
DODUC, FRANCES SPIVY-WEBER and
DOES 1 through 100, inclusive,

WOODS IRRIGATION COMPANY, SAN
JOAQUIN COUNTY, THE SAN JOAQUIN
COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT,
SQUTH DELTA WATER AGENCY,
CENTRAL DELTA WATER AGENCY,
MODESTO IRRIGATION DISTRICT, SAN
LUIS & DELTA-MENDOTA WATER
USERS AUTHORITY, STATE WATER
CONTRACTORS and ROES 1 through 100
inclusive ‘

)
)
)
)
)
%
%
)
)
g
Respondents. g
)
)
)
)
)
)
)
)
)
),
)
%
Real Parties in Interest %

PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1102-1105)

EXHIBIT A
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Petitioners petition this Coﬁ.rt for a writ of mandate and/or prohibition ordering
respondent California State Water Resources Control Board (“State Board”) to set aside its
February 1, 2011 Cease and Desist Order against Woods Irrigation Company (“Order WR 20114
005™). A true and correct copy of Order WR 2011-005 is attached hereto as Exhibit A.

THE PARTIES
1. Petitioner DIANNE E. YOUNG is an individual residing in Carmel, California

who owns real property on Roberts Island in San Joaquin County.

2. Petitionersﬂ RONALD and JANET DEL CARLO are individuals residing in
Stockton, California who own real property on Roberts Island in San Joaquin County.

3. Petitioner RDC FARMS, INC. is a California corporation which owns real
property on Roberts Island in San J oéquin County.

4. Petitioner EDDIE VIERRA FARMS, LLC is a California limited liability
company which owns real property on Roberts Island in San Joaquin County.

5. Petitioner WARREN P. SCHMIDT is the Trustee of the SCHMIDT FAMILY
RECOVABLE TRUST which owns real property on Roberts Island in San Joaquin County.
Warren P. Schmidt’s son Howard J. Schmidt has statutory power of attorney for his father.

6. All of Petitioners’ lands are used for commercial, irrigated farming and have been
for decades. Each Petitioners claims their own riparian and/or pre-1914 appropriative water
rights to divert water from Middle River for use on their own lands.

7. Each of the Petitioners are shareholders in Woods Trrigation Company, a non-
profit California corporation which operates a joint distribution system to enable Petitioners and
other landowners to exercise their respective riparian and pre-1914 water rights from Middle
River. |

8. Each Petitioner owns real property within the original Woods Irrigation Company
service area as established in 1911 through recorded water service contracts which run with the
land. True and correct copies of the 1911 agreements are attached hereto as Exhibits B and C.
Petitioners only means of exercising their respective water rights is through the Woods Trrigation

Company diversion and distribution system.

2
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1685, 1087y AND/OR WRIT OF PROHIBITION (CCP §1102-1105)
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9. Respondent State Water Resources Control Board (“State Board™) is a public
agency of the State of California, duly created by the California Legislature pursuant to The State
Board of Article 3, Chapter 2, Division 1, section 174 et seq. of the Water Code consists of five
members appointed by the Governor of the State of California. The State Board issued Order
WR 2011-005 on February 1, 2011,

10.  Respondent Charles R. Hoppin is the chairperson of the State Board and is sued
herein in his capacity as a board member.

11. R,espondm;t Tam M. Doduc is a board member of the State Board and 1s sued
herein in her capacity as a board member.

12.  Respondent Frances Spivy-Webér is a board member of the State Board and is
sued herein in her capacity as a board member.

13.  Real Party in Interest Woods Irrigation Company is a California non-profit
corporation based in Stockton, California, that was the named respondent party in Order WR
2011-0005.

14.  Real Party in Interest Modesto Irrigation District is a California Irrigation District
(“MID”), an independent, publicly owned utility which provides electric, irrigation and domestic
water services to customers in the greater Modesto area, parts of Ripon, Escalon, Oakdale and
Riverbank. MID intervened in and appeared as an interested party in the proceedings leading up
to Order WR 2011-0005.

15,  Real Party in Interest San Luis and Delta Mendota Water Users Authority
(“Authority”) is a joint powérs authority, established under California’s Joint Exercise of Powers
Act (Gov. Code, § 6500 et seq.). Authority consists of 29 public-agency members, each of
which contracts with United States Bureau of Reclamation to receive water from the Central
Valley Project (“CVP”). Authority intervened in and appeared as an interested party in the
proceedings leading up to Order WR 2011-0005.

16.  Real Party in Interest State Water Contractors (“SWC”) is a California non-profit
mutual benefit corporation. SWC represents, and its members include 27 public agencies

throughout the state established under the laws of the State of California which receive nearly all

3
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1102-1105)
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of the water diverted by the State Water Project (“SWP”). SWC intervened in and appeared as
an interested party in the proceedings leading up to Order WR 2011-0005.

17.  Real Party in Interest County of San Joaquin (“County™) i1s a County and Political
subdivision of the State of California. All of the property and water rights at issue in the CDO
hearings are located within the County of San Joaquin. County intervened in and appeared as an
interested party in the proceedings leading up to Order WR 2011-0005.

18.  Real Party in Interest San oaquin County Flood Control and Water Conservation
District (“District”) isa pglitical subdivision of the State of California formed pursuant to a
special act of the Legislature, Chapter 46 of the Statutes of 1956, as amended, and includes all of
the territory within San Joaquin County. District intervened in and appeared as an interested
party in the proceedings leading up to Order WR 2011-0005.

19.  Real Party in Interest Central Delta Water Agency (“CDWA”) is a political
subdivision of the State of California create& by the California Legislature under the Central
Delta Water Agency Act, chapter 1133 of the statutes of 1973 (Water Code Appendix, 117-1.1,
et seq.), by the provisions of which CDWA came into existence in January of 1974. CDWA.
intervened in and appeared as an interested party in the proceedings leading up to Order WR
2011-0005.

20.  Real Party in Interest South Delta Water Agency (“SDWA”) is a political
subdivision of the State of California created by the California Legislature under the South Delta
Water Agency Act, chapter 1089 of the statutes of 1973 (Water Code Appendix, 116-1.1, et
seq.), by the provisions of which SDWA came into existence in January of 1974. SDWA
intervened in and appeared as an interested party in the proceedings leading up to Order WR

2011-0005.

4
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROBIBITION (CCP §1102-1105)
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FACTUAL ALLEGATIONS

21. On December 28, 2009, the State Board issued a draft Cease and Desist Order
against Woods Irrigation Company for alleged unauthorized diversion of water. A true and
correct copy of the draft order is attached hereto as Exhibit D.

22, OnJanuary 11, 2010, counsel for Woods Irrigation Company requested a hearing.
A true and correct copy of the request is attached hereto as Exhibit E.

23.  On April 7, 2010 the State Board issued a Notice of Public Hearing for the Woods
Irrigation Company propéséd Cease and Desist Order. A true and correct copy of the notice is
attached hereto as Exhibit F.

24.  The State Board served the notice on Woods lrrigation Company, the State Board
prosecution team and the three partieé who had complained about the alleged unauthorized
diversion (Modesto Irrigation District, San Luis & Delta Mendota Water Authority, and the State
Water Contractors). See Exhibit F, last page.

25. The State Board did not serve the notice on any of the landowners who receive
water from the Woods system, including any of these Petitioners. See Exhibit F, last page.

26.  InMay 2010 some of these Petitioners learned of the hearing and the fact that the
scope of the landowners” water rights, as opposed to any water rights that might be owned
separately by Woods, appeared to be placed at issue in the hearing scheduled to begin in June
2010.

27.  Three landowners who exercise their water rights through Woods (Eddie Vierra
Farms, L.L.C, R.D.C. Farms, Inc. and Warren P. Schimidt) submitted written due process
objections to the State Board on May 12" and May 20, 2010, explaining the lack of notice, and
urging the Board to continue the hearing to allow landowners to intervene. True and correct
copies of these letters are attached hereto as Exhibits G, H, and L

28. The landowners’ concerns were echoed in a letter to the State Board from counsel
for Woods. A true and correct copies of this letters are attached hereto as Exhibit J.

29.  Even counsel for parties adverse to Woods on the merits of the Woods water

rights, Modesto Irrigation District, San Luis & Delta Mendota Water Authority, and the State

5
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1102-1105)
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objection letter, stating:

‘Water Contractors, wrote to the hearing officer to clarify that given the scope of the notice for
the hearing, only the scope of any water rights held by Woods, as an entity, separate and apart
from rights held by the landowners, could be at issue. These parties urged the hearing officer to
continue the hearing to address the due process problem. A true and correct copy of their letter
is attached hereto as Exhibit K.

30. The State Board declined to continue the hearing or allow the landowners to

intervene. Instead, the hearing officer wrote to each of the partics who had lodged a due process

The Woods CDO hearing will not bind non-parties to the hearing. Whether

landowners who receive water through Woods would be otherwise impacted by

the proceeding will depend upon the terms of an order either issuing or not issuing

a CDO against Woods, The Hearing Officers may, if appropriate or necessary,

hold open the hearing to allow for submission of additional evidence or to allow

for participation of additional parties.

True and correct copies of the State Board’s letters are attached hereto as Exhibits L, M, N and
0.

31.  The hearing proceeded over several days in June and July 2010. See Exhibit A,
Order 2011-0003, page 7.

32.  The State Board issued a draft Order on December 15, 2010, which was
distributed for comment. (“Draft Order #1”). A true and correct copy of Draft Order #1 is
attached hereto as Exhibit P.

33.  The Draft Order unquestionably dealt with the merits of pre-1914 appropriative
and riparian water rights for the landowners within Woods, and made no determination one way
or another whether Woods — the corporation — had any water rights at all. Draft Order #1
included language prohibiting Woods from delivering water to landowners in excess of 77.7 cfs.
See Exhibit P at 60-61.

34, Counsel for at least two of the Petitioners here, R.D.C. Farms, Inc. and Eddie
Vierra Farms, LLC, submitted written comments on Draft Order #1, raising the same due process

concerns raised in the letters to the hearing officers prior to the hearings. A true and correct copy

of this letter is attached hereto as Exhibit Q.

[
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCF §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1102-1105)
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35.  The State Board issued a revised Draft Order on January 26, 2011 (“Draft Order
#2). A true and correct copy of Draft Order #2 is attached hereto as Exhibit R.

36.  Draft Order #2 contained the same due process problems as the first draft. See
Exhibit R at 61-63.

37.  On January 28, 2011, Petitioners’ counsel submiited another round of comments
to the State Board regarding the serious due process violations in the draft order. A true and
correct copy of this letter is attached hereto as Exhibit S.

38.  Atthe Feb}uary 1, 2011 State Board meeting, the State Board voted to adopt the
Woods Irrigation Company Cease and Desist Order, with additional minor modifications from
Draft Order #2. The Board released the final Order WR 2011-0005 on February 17, 2010. A
true and correct copy of Order WR 2011-0005 is attached hereto as Exhibit A.

39.  Order 2011-0005 prohibits Woods from diverting more than 77.7 cubic feet per
second (“cfs™) to serve water to any landowner who claims a water right in addition to the 77.7
cfs unless and until that landowner proves up the water right to a State Board staff person. If the
staff person does not agree with the landowner’s claimed right, the landowner’s remedy is to
appeal the decision to the full Board. In the meantime, the landowner may not exercise his or her
water right throngh the Woods facilities.

40.  Petitioners only means of exercising their respective water rights is through the
Woods diversion system. Without the use of the Woods system, Petitioners cannot feasibility gef
water to their lands for irrigation.

41,  Petitioners’ understand that the 77.7 cfs limit in Order WR 2011-0005 will result
in curtailed deliveries to them, and all other landowners served by the Woods system.
Petitioners’ anticipate that in the irrigation season, the curtailed deliveries will result in crop loss
due to insufficient water.

42.  Petitioners will be irreparably harmed if Woods limits diversions to Petitioner

under Petitioners’ water rights as required by Order WR 2011-0005.

7
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JURISDICTION AND VENUE

43.  Jurisdiction is proper under Code of Civil Procedure sections 1094.5 and 1094.6
and California Water Code section 1126 because Petitioners have filed this challenge within 30
days of the State Board’s issuance of Order WR 2011-0005. Petitioners are not required to file 4
motion for reconsideration of Order WR 2011-0005 by law, but did so on March 2, 2011.

44.  Venue is proper under Code of Civil Procedure section 393(b) as it involves an
action by public officials which affects landowners in San Joaquin County and will cause injury|
to business operations in San Joaquin County.

FIRST CAUSE OF ACTION

Violation of Due Process
(Califernia Constitution art. 1, section 7, Water Code section 1834)

45,  Petitioners incorporate by reference the allegations in paragraphs 1 through 44-
above.

46.  Petitioners’ right to divert water for irrigation of their respective properties,
pursuant to their claimed riparian or pre-1914 appropriative water rights, is a right subject to
procedural due process protection including notice and opportunity to be heard.

47.  State Board Order WR 2011-0005 makes factual determinations regarding the
scope of Petitioners” water rights and orders curtailed diversions under those water rights based
on the factual determinations made.

48.  The State Board did not provide notice or opportunity to be heard to Petitioners
prior to conducting the proceedings leading up to and including issuance of Order WR 2011-
0005.

49.  The State Board’s failure to provide notice and opportunity to be heard to
Petitioners violated Petitioners constitutional due process rights as well as the procedural
mandates of Water Code section 1834,

50.  The State Board’s action in adopting Order WR 2011-0005 was therefore
unlawful.

51. Petitioners have exhausted all administrative remedies required to be exhausted by

law.

8
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1162-1105)




(¥ T - R o s L S N R

[ S N T NG T Y T N TR N TR N6 S N R R R e o e
PO R ) SRR O 'S S N T A B« T - - B N« R T AN D =)

28

TRABTREE

£TER

52.  Petitioners have no plain, speedy, and adequate remedy in the ordinary course of

law.
SECOND CAUSE OF ACTION
Lack of Jurisdiction
53.  Petitioners incorporate by reference the allegations in paragraphs 1 through 52
above.

54.  The State Board issued Order WR 2011-0005 pursuant to the cease and desist
order authority granted toﬂ it i11 Water Code section 1831(d)(1). See Exhibit A, Order WR 2011~
0005 at page 9.

55.  The State Board’s authority pursuant to Water Code section 1831(d)(1) to a issue
cease and desist order is limited to cases involving diversion of surface water subject to Division
2 of the Water Code.

56. Water Code sectioﬁ 1831(e) states that “this article shall not authorize the board
to regulate in any manner, the diversion or use of water not otherwise subject to regulation of the
board under this part.” “This part” refers to Division 2, Part 2 of the Water Code.

57.  Riparian and pre-1914 appropriative water rights are not subject to regulation by
the State Board under Part 2 of the Division 2 of the Water Code. See Water Code section 1201.

58. The State Board’s proceedings leading up to and including issuance of Order WR:
201 1-0005 amounted to a regulation of riparian and pre-1914 appropriative water rights outside
of the limits of the State Board’s jurisdiction and authority as set forth in Water code section

1831(d)(1) and Water Code section 1831(e).

9
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WHEREFORE, Petitioners pray:

1.  This Court issue an alternative writ of mandate and/or prohibition commanding]
respondent to set aside Order WR 2011-0005 or, in the alternative, show cause why|
it should not do so, and thereafter, issue a peremptory writ of mandate and/or
prohibition commanding respondent to set aside Order WR 2011-0005; and

2:  For an award of costs and attorneys fees as this court deems reasonable and just,
including but not limited to pursuant to the authority of the court as set forth in
Code of Civil Procedure section 1621.5.

3. For such other relief as the court deems reasonable and just.

DATED: March 1, 2011

PRAYER

Respectfully submitted,

HERUM / CRABTREE
A California Professional Corporation

PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1102-1105)
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FAx NO. @ B316251420 Mar. B1 2811 B3:19PM P4

FROM : DIANNE ‘YOUNG
1 VERIFICATION
2 1|1, DIANNE E. YOUNG, verify:
3 Ibave read the foregoing PETITION FOR ALTERNATIVE and PEREMPTORY WRIT
4 ||OF ADMNISTRATIVE MANDAMUS.
z I am a party 10 thig action. The matiers stated in it ave trus of my own knowledge exoept
. 15 to those matiers which are stated on Information and belieZ, angd as to those matises [ beliove
" themto be rue. . '
o T declare under penalty of perjury, under the laws of the State of California, that the
10 foregoing is trug end comedt, _
1" Excouted at Carmel, California on /7@ w4 /2011,
12 o -
14 DIANNE E, YOUNG
15
16
17
18
19
20
21
22
23
24
25
26
27
2
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VERIFICATION
I, RONALD DEL CARLQO, verify:

I have read the foregoing PETITION FOR ALTERNATIVE and PEREMPTORY WRIT
OF ADMNISTRATIVE MANDAMUS.

I am signing this declaration on behalf of RONALD AND JANET DEL CARLO,
Husband and Wife, and as an officer of R.D.C. FARMS, INC., a California Corporation, both
parties to this action. The matters stated in it are true of my own knowledge except as to those
matters which are stated on information and belief, and as to those matters 1 believe them to be
true. _

I declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct.

Executed at Stockton, California on 3!/ ! , 2011.

,ﬁ"

RONALD DEL CARLO

i2 _
PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §11¢2-1105)
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2 VERIFICATION
3 ||, DIANA L. YELLAND, on behalf of EDDIE VIERRA FARMS, LLC, verify:
4 I have read the foregoing PETITION FOR ALTERNATIVE and PEREMPTORY WRIT
> || OF ADMNISTRATIVE MANDAMUS.
: I am a party to this action. The matters stated in it are true of my own knowledge except
as to those matiers which are stated on information and belief, and as to those matters [ believe
’ them to be true.
12 1 declare under penalty of perjury, under the laws of the State of California, that the
" foregoing is frue and correct.
12 Executed at Stockton, California on 5/ g , 2011,
13
15 DIANA L. YELAN
16 On behalf of EDDIE WERRA FARMS, LLC
17
18
19
20
21
22
23
24
25
26
27
28
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o PETITION FOR ALTERNATIVE and PEREMPT:gRY WRIT OF ADMINISTRATIVE MANDAMUS
(CCP §§ 1094.5, 1085, 1087) AND/OR WRIT OF PROHIBITION (CCP §1102-1185)
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VERIFICATION
I, HOWARD SCHMIDT, on behalf of WARREN P, SCHMIDT, Trustee of the SCHMIDT
FAMILY RECOVABLE TRUST, verify:

I have read the foregoing PETITION FOR ALTERNATIVE and PEREMPTORY WRIT
OF ADMNISTRATIVE MANDAMUS.

I am a party to this action. The matters stated in it are true of my own knowledge except
as to those matters which are stated on information and belief, and as to those matters I believe
them to be true.

I declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct.

Executed at Sacramento, California on FLQ . Z éD ,2011.

Waoen 4 L b=
oy fnnl) [ A0

WARREN P. SCHMIDT, “Ahaq™ W
Trustee of the SCHMIDT FAMILY
RECOVABLE TRUST, by

HOWARD SCHMIDT, his attorney in fact

14
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JENNIFER L. SPALETTA SBN: 200032
RICARDO Z. ARANDA, SBN: 260438
HERUM /CRABTREE

A California Professional Corporation
2291 West March Lane, Suite B-100
Stockton, CA 95207 Ll
Telephone: (209) 472-7700
Facsimile: (209} 472-7986

Attorneys for Petitioners

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN JOAQUIN

DIANNE E. YOUNG, RONALD and JANET ) Case No.: 39-2011-00259191-CU-WM-STK
DEL CARILQ, RDC FARMS, INC., EDDIE ) '

VIERRA FARMS, LLC, WARREN P.
SCHMIDT, Trustee of the SCHMIDT
FAMILY RECOVABLE TRUST PROOF OF SERVICE
Petitioners

VS.

STATE WATER RESOURCES CONTROL
BOARD, CHARLES R. HOPPIN, TAM M.
DODUC, FRANCES SPIVY-WEBER and
DOES 1 through 100, inclusive,

Respondents.

WOODS IRRIGATION COMPANY, SAN
JOAQUIN COUNTY, THE SAN JOAQUIN
COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT,
SOUTH DELTA WATER AGENCY,
CENTRAL DELTA WATER AGENCY,
MODESTO IRRIGATION DISTRICT, SAN
LUIS & DELTA-MENDOTA WATER
USERS AUTHORITY, STATE WATER
CONTRACTORS and ROES 1 through 100
inclusive

Real Parties in Intterest

vavvvvvvvvvvvvvvvv\.../\_/\_/\._/\._/\_/\_/x_/\_/\_/\_/\_/

PROOF OF SERVICE
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HERUM CRABTREE, 2291 West March Lane, Suite B100, Stockton, California 95207. On the
date set forth below, I served a true and correct copy of the following document(s) to all parties
on the attached service list:

o e 3 eyt W EEN [V I

PROOF OF SERVICE

I, JULIE M. HASSELL, certify and declare as follows:

I am over the age of 18 years and not a party to this action. My business address is

Petition For Alternative and Peremptory Writ of Administrative Mandamus (CCP Section
1094.5, 1085, 1087) and/or Writ of Prohibition (CCP Section 1102-1105);

Exhibits Attached To Petition For Alternative and Peremptory Writ of Administrative
Mandamus {CCP Section 1094.5, 1685, 1087) and/or Writ of Prohibition (CCP Section
1102-1185); :

Notice of Case Assignment;

Petitioners' Ex Parte Application For Alternative Writ of Administrative Mandamus
and/or Prohibition (CCP Section 1094.5, 1085, 1087, 1162-1105) and Beclaration of Counsel
Regarding Ex Parte Hearing;

Memorandum In Support of Petition For Alternative and Peremptory Writ of
Administrative Mandamus and/or Writ of Prohibition;

Declaration of Jennifer L. Spaletta In Support of Petitioners Application For Alternative
Writ and Peremptory Writ of Mandate and/or Prohibition;

Declaration of Dianne E, Young In Support of Petitioners Application For Alternative Writ
and Peremptory Writ of Mandate and/or Prohibition;

Declaration of Ronald Del Cario In Support of Petitioners Application For Alternative Writ
and Peremptory Writ of Mandate and/or Prohibition;

Declaration of Howard J. Schmidt In Support of Petitioners Application For Alternative
Writ and Peremptory Writ of Mandate and/or Prohibition;

Declaration of Diana L. Yelland In Support of Petitioners Application For Alternative Writ
and Peremptory Writ of Mandate and/or Prohibition;

[Propesed] Order Directing Issuance of Alternative Writ of Administrative Mandamus
and/or Prohibition; -

[Proposed] Alternative Writ of Administrative Mandamus and/or Prohibition

PROOF OF SERVICE
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[XX] BY U.S. MAIL. By enclosing the document(s) in a sealed envelope addressed to the
person(s) set forth below, and placing the envelope for collection and mailing, following
our ordinary business practices. 1 am readily familiar with this business’s practice for
collecting and processing of correspondence for mailing. On the same day that
correspondence is placed for collection and mailing, it is deposited in the ordinary course
of business with the United States Postal Service, in a sealed envelope with postage fully
prepaid.

{1 BYU.S. MAIL - CERTIFIED MAIL By enclosing the document(s) in a sealed
envelope addressed to the person(s) set forth below, and placing the envelope for
collection and mailing, following our ordinary business practices. I am readily familiar
with this-business’s practice for collecting and processing of correspondence for mailing.
On the same day that correspondence is placed for collection and mailing, it is deposited
in the ordinary course of business with the United States Postal Service, in a sealed
envelope with postage fully prepaid.

[ ] BYFACSIMILE. By use of facsimile machine, telephone number (209) 472-7986. 1
caused the facsimile machine to print a transmission record of the transmission, a copy of

which is attached to this declaration. The transmission was reported as complete and
without error. [Cal. Rule of Court 2.301 and 2.306]

[ ] BYOVERNIGHT DELIVERY. By enclosing the document(s) in an envelope or
package provided by an overnight delivery carrier with postage thereon fully prepaid.
[Code Civ. Proc., §§ 1013(c), 2015.5.] The envelope(s) were addressed the person(s) as
set forth below.

[XX] BY ELECTRONIC MAIL (EMAIL). By sending the document(s) to the person(s) at
the email address(es) listed below.

[ ]| BYPERSONAL SERVICE. Ipersonally served the following person(s) at the
address(es} listed below:

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. !

Dated: March 3, 2011 /\1 1\ ;
\DJLIE M. HASSELL'

PROOF OF SERVICE
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SERVICE LIST

WOODS IRRIGATION COMPANY
¢/o John Herrick, Esq.

4255 Pacific Avenue, Suite 2
Stockton, CA 95207
jherrlaw(@aol.com

c¢/o Dean Ruiz, Esq.

Harris, Perisho & Ruiz

3439 Brookside Road, Suite 210
Stockton, CA.95219
dean(@hplip.com

c/o Dennis Donald Geiger, Esq.
311 East Main Street, Suite 400
Stockton, CA 95202
degeiger@bgrn.com

(via e-mail only})

MODESTO IRRIGATION DISTRICT
¢/o Tim O’Laughlin '
Valerie C. Kincaid

(O’Laughlin & Paris LLP

P.O. Box 9259

Chico, CA 92927
towater/@olaughlinparis.com

| kpetruzzelli@olaughlinparis.com

vkincaid@olaughlinparis.com

STATE WATER CONTRACTORS
c/o Stanley C. Powell

Kronick, Moskovitz, Tiedemann &
Girard

400 Capitol Mall, 27" Floor
Sacramento, CA 95814
spowell@kmtg.com

THE SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY

Jon D. Rubin

Diepenbrock Harrison

400 Capitol Mall, 18" Floor

Sacramento, CA 95814

jtubin@diepenbrock.com

iseatonimdiepenbrock.com

CENTRAL DELTA WATER
AGENCY

c¢/o Dean Ruiz, Esq.

Harris, Perisho & Ruiz

3439 Brookside Road, Suite 210
Stockton, CA 95219
dean@hpllp.com

PROQF OF SERVICE
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SOUTH DELTA WATER AGENCY
c¢/o John Herrick, Esq.

4255 Pacific Avenue, Suite 2
Stockton, CA 95207
jherrlaw(@aol.com

c¢/o Dean Ruiz, Esq.

3439 Brookside Road, Suite 210
Stockton, CA 95219
deanf@hpllp.com

SAN JOAQUIN COUNTY AND
THE SAN JOAQUIN COUNTY
FLOOD CONTROL AND WATER
CONSERVATION DISTRICT

¢/o DeeAnn M. Gillick

Neumiller & Beardslee

P.O.Box 20

Stockton, CA 95201-3020

dgillick(@neumiller.com
mbrown{enewmiller.com

Representing Respondents State Waier Resources
Control Board and Charles R. Hoppin, Tam M.

Doduc and Frances Spivy-Weber

Matthew Bullock, Esq.

California Office of the Attorney General

1300 “TI” Street Suite 125
Post Office Box 944255
Sacramento, CA 94244

Phone 916-323-6665
Email: matthew.bullock@doj.ca.gov

PROOF OF SERVICE
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JENNIFER L. SPALETTA SBN: 200032
RICARDO Z. ARANDA, SBN: 260438
HERUM / CRABTREE

A California Professional Corporation
2291 West March Lane, Sute B-100
Stockton, CA 95207

Telephone: (209) 472-7700

Facsimile: (209) 472-7986

Attorneys for Petitioners

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN JOAQUIN

_ Case No.: 39-2011-00259191-CU-WM-STK
DIANNE E. YOUNG, RONALD and JANET
DEL CARLO, RDC FARMS, INC., EDDIE
VIERRA FARMS, LLC, WARREN P.

SCHMIDT, Trustee of the SCHMIDT MEMORANDUM IN SUPPORT OF

FAMILY RECOVABLE TRUST PETITION FOR ALTERNATIVE and
PEREFMPTORY WRIT OF
Petitioners ADMINISTRATIVE MANDAMUS

AND/OR WRIT OF PROHIBITION
VS.

STATE WATER RESOURCES CONTROL
BOARD, CHARLES R. HOPPIN, TAM M.
DOPUC, FRANCES SPIVY-WEBER and
DOES 1 through 100, inclusive,

Date: March 10, 2011

Time: 8:15 a.m.

Dept. 13

Judge: Honorable Lesley D. Holland

Reservation No. 1333642

Respondents.

WOODS IRRIGATION COMPANY, SAN
JOAQUIN COUNTY, THE SAN JOAQUIN
COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT,
SOQUTH DELTA WATER AGENCY,
CENTRAL DELTA WATER AGENCY,
MODESTO IRRIGATION DISTRICT, SAN
LUIS & DELTA-MENDOTA WATER
USERS AUTHORITY, STATE WATER
CONTRACTORS and ROES 1 through 100
inclusive

Real Parties in Interest.
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MEMORANDUM IN SUPPORT OF PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF
ADMINISTRATIVE MANDAMUS AND/OR WRIT OF PROIIEBITION

Exhibit B
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L Introduction and Summary of Argument
We do not live in a country where the government can take property first, and ask questions later.

Petitioners seek to set aside the State Water Resources Control Board’s (“State Board™)
Order WR 2011-0005 because it exceeds the State Board’s jurisdiction and was adopted in
violation of Petitioners” constitutional rights to procedural due process.

Petitioners are individual landowners who own and farm property on Roberts Island,
located just west.of Stockton. Petitioners irrigate their fields with water from Middle River,
which flows around Roberts Island. The water rights for these diversions are owned by
Petitioners and run with their land. The water is diverted and distributed through a joint system
of pumps and canals owned and operated by the Woods Iirigation Company (“Woods”), a
California non-profit corporation formed in 1909 for this purpose.

In 2010, one hundred and one years after Woods was formed, the State Board initiated
cease and desist order proceedings against Woods for alleged unlawful diversion of water
without a valid water right. The State Board provided notice of these proceedings to Woods, the
corporation. The State Board did not provide notice to any of the landowners whose water rights
were at issue. Woods requested a hearing. Prior to the State Board hearing, Woods, several
landowners including three of these Petitioners, and even parties adverse to Woods, warned the
State Board that the hearing could not go forward without proper notice to the landowners in
satisfaction of due process requirements. The State Board refused to provide this notice, or
allow the landowners to intervene in the hearing. However, the State Board’s hearing officer
commiitted that any decision issued would not affect non-parties.

Regardless of this commitment, on February 1, 2010 the State Board issued an
enforcement order against Woods (“Order 2011-0005”), limiting diversions by Woods to 77.7
cfs. The order expressly prohibits Woods from diverting more than 77.7 cubic feet per
second (“cfs”) to serve water te any landowner who claims a water right in addition to the
77.7 cfs unless and until that landewner proves up the water right to a State Board staff

person. Ifthe staff person does not agree with the landowner’s claimed right, the landowner’s
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remedy is to appeal the decision to the full Board. In the meantime, the landowner may not ask
Woods to divert more than 77.7 cfs.

The State Board has limited authority to investigate and issue cease and desist orders for
threatened illegal diversions of water. Cal. Water Code § 1831. This authority expressly does
not allow regulation of riparian and pré—19 14 appropriative rights — which are the kind of water
rights held by Petitioners. Cal. Water Code §8 1831(e), 1201. Further, this authority requires
that no action be taken without notice and opportunity to request an evidentiary hearing. Cal.
Water Code § 1834. There is absolutely no authority allowing the State Board to preemptively
curtail water rights under any form of claimed right, as was done here.

A diversion rate of 77.7 ¢fs is insufficient to irrigate the crops grown within the Woods
service area. Petitioners do not have an alternative means of exercising their water rights except
through the Woods diversion and distribution system. Thus, the Order WR2011-0005 directly
threatens their Iivelihood. This is precisely the type of government action the due process |
doctrine was designed to prevent.

We respectfully request that this Court issue an Alternative Writ ordering the State Board
set aside Order WR 2001-0005 immediately or appear before this court at an Order to Show
Cause Hearing as to why the order should stand. If the State Board refuses to set aside the order
voluntarily, we ask that this Court issue a Preemptory Writ directing that it do so.

As this case challenges only the legal issues associated with the issuance of Order WR
2011-0005, the Writ may issue based on the contents of the order itself and such other
documents as can be provided herewith. It is not necessary for the Court to review the complete
Administrative Record from the underlying proceeding.

IIL. Statement of Case

On December 28, 2009, the State Board issued a draft Cease and Desist Order against
Woods for alleged unauthorized diversion of water. (Petition Exh. D). On January 11, 2010,

! petitioners filed a separately bound set of Exhibits with their Petition for Writ, filed March 2,
2011, for the Court’s convenience. The authenticity of the exhibits is established by the verified
Petition as well as the supporting declaration of Jennifer Spaletta, filed herewith.

z
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counsel for Woods Iirigation Company requested a hearing. (Petition Exh. E). On April 7, 2010
the State Board issued a Notice of Public Hearing for the Woods proposed Cease and Desist
Order. (Petition Exh. F). The State Board served the notice on Woods, the State Board
prosecution team and the three parties who had complained about the alleged unauthorized
diversion (Modesto Irrigation District, San Luis & Delta Mendota Water Authority, and the State
Water Contractors). (Petition Exh. F, last page). The State Board did not serve the notice on any:
of the landowners who exercise their water rights through the Woods system, Id.

Despite l;iCk of actual notice, some of these Petitioners learned of the hearing and the fact
that the scope of the landowners’ water rights, as opposed to any water rights that might be
owned by Woods, appeared to be placéd at issue. Three landowners who exercise their water
rights through Woods ( Eddie Vierra Farms, LLC, R.D.C. Farms, Inc. and Warren P. Schmidt)
submitted written due process objections to the State Board on May 12™ and May 20, 2010,
explaining the lack of notice, and urging the Board to continue the hearing to allow landowners
to intei'vene. (Petition Exhs. G, H, I). The landowners’ concerns were echoed in Jetters to the
State Board from counsel for Woods. (Petition Exh. J). Even counsel for the complaining
parties, Modesto Irrigation District, San Luis & Delta Mendota Water Authority, and the State
Water Contractors, wrote to the hearing officer to clarify that given the scope of the notice for
the hearing, only the scope of any water rights held by Woods, as an entity, separate and apart
from rights held by the landowners, could be at issue. (Petition Exh. K). The complaining parties
urged the hearing officer to continue the hearing to address the due process problem. Id

The State Board declined to continue the hearing or allow the landowners to intervene.
Instead, the hearing officer wrote to each of the parties who had lodged a due process objection
letter, stating:

The Woods CDO hearing will not bind non-parties to the hearing. Whether landowners
who receive water through Woods would be otherwise impacted by the proceeding will
depend upon the terms of an order either issuing or not issuing a CDO against Woods.
The Hearing Officers may, if appropriate or necessary, hold open the hearing to allow for
submission of additional evidence or to allow for participation of additional parties.

(Petition Exhs. L, M, N, O).
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The hearing proceeded over several days in June and July 2010. (Petition Exh. A at 7).
The State Board issued a draft Order on December 15, 2010 (“Draft Order #1), which was
distributed for comment. (Petition Exh. P). The Draft Order unquestionably dealt with the
merits of pre-1914 appropriative and riparian water rights for the landowners within Woods, and
made no determination one way or another whether Woods — the corporation — had any water
rights at all. Jd. Draft Order #1 included language prohibiting Woods from delivering water to
landowners in excess of 77.7 cfs. (Petition Exh. P at 60-61).

Counsel for at least two of the Petitioﬁers here, R.D.C. Farms, Inc. and Eddie Vierra
Farms, LLC, submitted written comments on Draft Order #1, raising the same due process
concerns raised in the letters to the heéring officer prior to the hearings. (Petition Exh. Q). The
State Board issued a revised‘Draf.t Order on January 26, 2011 (“Draft Order #2). (Petition Exh.
R). Draft Order #2 contained the same due process problems as the first draft. (Petition Exh. R
at 61-63). Petitioners’ counsel submitted another round of comments to the State Board
regarding the serious due process violations in the draft order. (Petition Exh. S; Spaletta Decl.
3). Petitioners’ counsel also appeared at the February 1, 2010 State Board meeting to provide
oral comments on the proposed order that highlighted the due process problem. Spaletta Decl. §
3.

At the February 1, 2010 State Board meeting, the Board voted to adopt the Woods
Irrigation Company Cease and Desist Order, with minor modifications from Draft Order #2. The
Board released the final Order WR2011-0005 on February 17, 2010. (Petition Exh. A).

TII.  Statement of Facts '

A. Petitioners

Petitioners each own land on Roberts Island, west of Stockton. All of Petitioners’ lands
are used for commercial, irrigated farming. Each of the Petitioners claims their own riparian
and/or pre-1914 appropriative water rights to divert water from Middle River for use on their
own lands, Petitioners only means of exercising their respective water rights is through the
Woods diversion system. Each Petitioner is a sharcholder in Woods Irrigation Company for the

purpose of collectively diverting and distributing water. Without the use of the Woods system,
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Petifioners cannot get water to their lands for irrigation. Petitioners’ understand that the 77.7 cfs
limit in Order 2011-0005 will result in curtailed water deliveries resulting in crop loss due to
insufficient water during the irrigation season. See Del Carlo Decl. § 2-7; Yelland Decl. § 2-7;
Young Decl. §¥ 2-7; Schmidt Decl. 9 2-7.

Some of Petitioners’ claimed water rights were documented and provided to the State

Board in Statements of Diversion and Use, filed in 2009, prior to issuance of the initial draft

cease and desist order against Woods on December 28, 2009. See Del Carlo Decl. §§8-9 Exh. E;

Yelland Decl. §8-9 Exh. B; Young Decl. §98-9 Exh. B.
B. Woods Irrigation Company
Woods is a California non—proﬁt corporation which was formed in 1909. (Petition Exh A,
at 31). In 1911 Woods and the laﬁdowners to be served by Woods entered into water supply
agreements for the provision of water through the Woods facilities, which agreements run with
the land. (Petition Exh. A at 31, Exhs. B, C). Woods” operations were described by the
California Supreme Court in 1958 and are similar today:

[Woods Irrigation Company] is a nonprofit California corporation, engaged in
furnishing irrigating and drainage services to land owned by its farmer
sharcholders. Tt owns no land or water rights of its own but instead maintains its
pumping stations, canals and coordinating irrigating and drainage facilities on the
property of its sharcholders, from whom it has received grants of easements in
perpetuity. Although [Woods Irrigation Company’s] articles of incorporation also
permit it to furnish its services to persons other than its shareholders, it has never
done so.

It thus appears that [Woods Irrigation Company] is not a mere water company
supplying water to the public for general purposes but that it is an ‘nrigation
company,’ engaged in performing irrigating and drainage services solely for its
farmer stockholders and operating solely upon the farms of said farmer
stockholders. In other words, the only services which it is performing are services
in line with its purposes stated in its articles of incorporation ‘of constructing,
operating and maintaining ditches for the irrigation of the lands of the
stockholders’ and ‘for the construction, operation and maintenance of ditches for
the drainage of lands owned by the stockholders.” Its agreement made with each
individual stockholder, which agreement is to ‘run with the land,” provides for the
prorating of [Woods Irrigation Company’s] costs of operation on an acreage basis
with the amount of water limited to the irrigation needs of the farm of the
particular stockhelders as such farm is described in the agreement. The trial court
therefore found that ‘[Woods Irrigation Company’s] only activity has been to
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furnish irrigation water and drainage service to the farms of its stockholders ona
non-profit basis.’

Woods Irrig. Co. v. Dept. of Employment (1958) 50 Cal.2d 174, 176. |

The amount of water that Woods’ divérts from Middle River has not been historically
measured, but the capacity to divert exceeds 77.7 ¢fs. (Petition Exh. A at 5). State Board staff
measured a diversion rate of 90 cfs during an inspection in 2009. (Petition Exh. A at 6). One cfs
in twenty-four hours is about two acre-feet of Wate'r. Thus, every day that Woods® diversions are
curtailed by 12 a‘:fs is another 24 acre-feet of water that cannot be applied to crops. An acre-foot
is enough water to cover an acre of land, one foot deep.

C. General Water Right Law

California recognizes threé primary types of water rights for the diversion and use of
surface water: (1) riparian rights, (2) pre-1914 appropriative rights and (3) post-1914 or state-
issued appropriative permits and licenses. People v. Shirokow (1980) 26 Cal.3d 301, 307-308.
The State Board has exclusive jurisdiction to issue post-1914 appropriative permits and licenses
(which are not involved here). Water Code sections 1201-1202; Shirokow, 26 Cal.3d at 308.
The State Board’s jurisdiction and authority over riparian and pre-1914 appropriative rights is
limited (as discussed further in Section IV-G, below).

D. State Board Findings in Order WR2011-0005 Regarding Water Rights
In Order WR2011-0005, the State Board found that the 1911 Water Service Contracts

hetween Woods and its landowners evidenced the intent to divert up to 77.7 cfs from Middle
River, which was sufficient evidence to substantiate a pre-1914 appropriative water right for that
amount. (Petition Exh A. at 4, .30-3 4). The State Board did not determine whether this pre-1914
right was owned by Woods or the landowners. Id. at page 4 (“The evidence indicates that Woodls|
or the landowners within the Woods original service area had the intention before 1914 to divert
up to 77.7 cfs...”). The State Board recognized that landowners within Woods may have
additional water rights that would allow larger diversions by Woods. Id. at 5,20. These
additional rights could be riparian or pre-1914 appropriative rights.

I
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1 The State Board acknowledged that since Woods did not own any irrigated land, it could
2 ||not, as a matter of law, hold any riparian rights.  Rather, any riparian rights exercised through
3 || the Woods facilities had to be owned by landowners. Id. at 20, citing Lux v. Haggin (1886) 69
4 || Cal. 255, 391. Despite the fact that no landowners were given nofice of the hearing, the State
5 || Board undertook to define the riparian rights for landowners within Woods service area. Id. at
6 |1 19-27. In the end, the State Board concluded that only 710.86 acres of land within the Woods
7 || service area had riparian rights, and the balance did not. /d. at 21-22. The original Woods

8 || service area was greater than 8,000 acres. See Petition Exhs. B and C.

9 E. State Board Restrictions on Diversions to Serve Landowners in Woods
10 Petitioners challenge those portions of Order WR2011-0005 which restrict exercise of
11 1 their water rights through the Woods system. The foﬂowing portions of the Order are relevant:
12 IT IS IIEREBY ORDERED THAT pursuant to sections 1831 through 1836 of the Water
13 Code, within 60 days Woods shall cease and desist from diverting water in excess of

77.7 cfs at any time, unless and until Woods has complied with paragraphs 3
14 through 6, below.
15 3. Before diverting a rate greater than 77.7 cfs, Woods shall demonstrate to the
16 satisfaction of the Deputy Director that such a rate increase is either due to increased
reasonable demand on riparian lands identified as Parcel 2 on Exhibit MSS-R-14, exh.
17 7A (discussed in section 4.2.3.1 of this order) or based on additional evidence the
18 water rights of landowners not addressed in this order, provided by Woods to the
Deputy Director.
19
4. Before diverting a rate greater than 77.7 cfs, Woods shall submit to the Deputy
20 Director a list of all properties and owners who receive water delivered by Woods’s
21 diversion system, and the basis of right for such deliveries, including whether such right
is riparian or appropriative, and what entity holds the right. For rights not recognized
22 in this order, the basis of right must be substantiated by different information than
was provided during the hearing that preceded this order. If the basis of right for
23 property outside the original Woods service area is the transfer of an appropriative right
24 from within the original Woods service area, the information provided to the Deputy
Director must include proof of a reduction of use within the Woods service area
25 commensurate with deliveries to the property outside the Woods service area. If the
information provided does not establish a basis of right acceptable to the Deputy
26 Director, Woods shall not deliver water to that property.
27 5. Notwithstanding paragraphs 3 and 4, above, if a water right within the
28 Woods service area provides information, and such information demonstrates an
. additional basis of right for deliveries of water acceptable to the Deputy Director,
HERUM\CRABTREE
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after issuance of this order, Woods may deliver water to the user upon the Deputy
Director’s approval.

Any determination of the Deputy Director pursuant to this order is subject to
reconsideration pursuant to Water Code section 1122. Upon the failure of any person to
comply with a CDO issued by the State Water Board pursuant to chapter 12 of part 2 of
division 2 of the Water Code (commencing with section 1825) the Attorney General,
upon request of the State Water Board, shall petition the superior court for issuance of
prohibitory or mandatory injunctive relief as appropriate, including a temporary
restraining order, preliminary injunction, or permanent injunction. (Wat. Code § 1845,
subd. (a).) The superior court or the State Water Board may impose civil liability up to
$1,000 per day of violation. (Zd. at subd. (b); Wat. Code, § 1055.)

(Petition Exh. A at 61-63).
Iv. Argument

A. This Court Has Authority to Issue an Alternative Writ Commanding the
State Board to Either Set Aside Order WR 2011-0005 or Appear at an
OSC Hearing to Show Cause Why the Order Should Not be Set Aside.

Whether characterized as a Writ of Mandate or Writ of Prohibition, this Court is
empowered to issue a Writ to the State Board to set aside any order that exceeds the Board’s
jurisdiction or is contrary to law — such as when the agency has deprived a party ofits
constitutional right to due process. Cal. Code Civ. Proc. §§ 1084, 1094.5, 1102-1103. The Court
must issue the Writ in all cases where there is not a plain, speedy and adequate remedy, in the
ordinary course of law. Cal. Code of Civ. Proc. § 1086.

The procedure to obtain the Writ can follow one of two courses. A party may file the
Petition for Writ and then proceed to have the merits of the case decided by noticed motion
procedure, or a party may apply to the court to issue an Alternative Writ first, to be followed by aj
hearing after an order to show cause (“OSC™) as to why the final Writ should not issue. See Cal.
Code Civ. Proc. §§ 1084, 1104. Generally, the noticed motion procedure is used when the
complete administrative record is needed to resolve the issues raised by the Petition. The
Alternative Writ method moves much faster and is well suited for cases involving questions of
law which do not require the court’s review of the complete administrative record. See Cal.

Administrative Mandanmus (Cont. Ed. Bar 3d ed 2011) §11.2, p. 422.

8
MEMORANDUM IN SUPPORT OF PETITION FOR ALTERNATIVE and PEREMPTORY WRIT OF
ADMINISTRATIVE MANDAMUS AND/OR WRIT OF PROHIBITION




Ko T s B N Y T T N

NMNMMN[\)MHHHJ—‘HHHHHH
P S & T S P S =N« B - - LS B =) S T Y " T

28

Hgmﬁvﬁg&ﬁgﬁg

The Alternative Writ method asks the Court to issue two writs within a short time frame.
First, the party applies ex parte for issuance of the Alternative Wit commanding the agency to
either set aside its decision or appear at an OSC hearing to defend its decision. Cal. Code Civil
Proc. §§ 1087, 1104. If the court orders that that the Alternative Writ issue, the Clerk signs the
Alternative Writ, which is then served on the Respondent agency. The Alternative Writ sets
forth the schedule for the OSC hearing and any briefing. The Court issues the final, or
Peremptory Writ, following the OSC hearing.?‘,

The Pere;llptory Writ may only be issued after tén days notice of the application to the
adverse party. Cal. Code Civ. Proc. § 1088. Here, the Petition and Application for Alternative
Writ were served on the State Board oﬁ March 3, 2011. Thus, the Court may not set the OSC
hearing until after March 13, 2011.

B. The Constitutional Guarantee of Procedural Dre Process.

Article 1, section 7 of California Constitution provides that no state may deprive any
person of life, liberty or property without due process of law. The guarantee of due process
binds all branches of government. Mooney v. Holohan, (1935) 294 U.S. 103; Hutchinson Co. v.
Coughlin (1% Dist., 1919) 42 Cal. App. 664. Procedural due process requirements apply in
adjudicatory settings, such as the State Board’s cease and desist order hearing process. See e.g.
Kennedy v. City of Hayward (1%, Dist. 1980) 105, Cal.App.3d 953. These requirements are based
0N COMIMon sense:

Generally, due process is the opportunity to be heard at a meaningful time and in a
meaningful manner. In order to satisfy due process, a legal proceeding must give the
parties adequate means of asserting their rights. To this end, due process requires that a
tribunal that assumes to determine the rights of parties must have jurisdiction over the
parties and over the subject matter of the proceeding, and that the parties must be given
notice and an opportunity for hearing before any order or judgment in the proceedings
can be made by which they will be deprived of life, liberty, or property. Furthermore, the
propriety of the deprivation must be resolved in a manner consistent with essential
faimess, that is determined through fundamentally fair procedures. The fact that a person
may later recover property taken by prevailing a post-deprivation hearing does not satisfy
constitutional requirements. ..

9
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1 |13 Cal Jur 3d (2004) Constitutional Law § 307, p. 562-563 (citations omitted).
2 C. Petitioners’ Right to Continue Receiving Irrigation Water from the
Woods System Pursuant to the Landowners’ Claimed Water Rights is a
3 Right Protected by Procedural Due Process.
! Petitioners and their predecessors in interest have been irrigating and farming their lands
° on Roberts Island for a century, as evidenced by the 1911 contracts for water service recorded
6 against their properties. Now, after literally 100 years of historic diversions these landowners
7 face a curtailment order, without ever having been given notice or an opportunity to present
B evidence or argument in defense of their claimed rights. There could not be a more classic
’ example of a deprivation of liberty or property without due process.
10 The California Legislature recognized this fact when it empowered the State Board to
H adjudicate cease and desist orders. The State Board derives its power from the California Water
12 Code. See Cal. Water Code § 179. The State Board’s power to issue cease and desist orders
B derives from Water Code §§ 1831 et seq. This statutory scheme requires that the State Board not
e issue a cease and desist order until after “notice and opportunity to be heard pursuant to Water
B Code section 1834.” Cal. Water Code § 1831(¢). Notice must be by personal service or certified
te mail. Cal. Water Code § 1834.
17 D. The State Board Was Fully Aware that the Woods Cease and Desist
18 Order Would Impact the Rights of Landowners Not Before the Board.
19 In no uncertain terms, Order WR2011-0005 reflects the State Board’s understanding that
20 the amount of water that Woods should be aﬂrowed to divert is based on the amount of the water
21 rights held by the landowners who use the Woods system for diversion and delivery:
22 | In this case, Wood’s diversions are not authorized by a water right permit or license.
73 Accordingly, the Board must evaluate whether Woods’s diversions are authorized by a
valid pre-1914 appropriative right, or by valid riparian rights held by landowners
24 within Woods’s service area, in order to decide whether Woods’s diversion are
95 unauthorized, and therefore subject to enforcement action.
76 || See Petition Exh. A at 11 (emphasis added).
27 Petitioners, Woods, and even the parties adverse to Woods waived red flags in front of
g || the Board before the hearings commenced to bring the due process violation to the Board’s
HE‘%U*@E{:?AW%‘Z& -
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attention and request a reasonable remedy. These parties urged the officer to either limit the
hearing to determine only the extent of any water rights held by Woods, the corporation, or
temporarily delay the hearing so as to allow the landowners the notice and opportunity to
participate. (Petition Exhs. G, H, I, J, K).

Rather than simply limit the proceedings to determine any separate water right held by
Woods, or grant a shorf continuance to provide notice and opportunity to landowners, the State

Board forged ahead — affirmatively promising landowners that nonparties would not be affected

by the order following the hearing. (Petition Exhs. L, M, N, O). The State Board then expressly

broke this promise by adopting Order WR 2011-0005 which orders Woods not to deliver more
than 77.7 cfs to landowners — cven if the deliveries are pursuant to the landowners claimed water
rights. ‘

E. The State Board Failed to Provide the Required Notice and Opportunity
to be Heard to Landowners Even Though It Was Not Difficult to Do So.

In short, the State Board said - we will take away your water (and hence, your livelthood)
first, and ask questions later. This is precisely the type of post-deprivation recovery that
procedural due process prohibits. It also flies in the face of the fundamental notions of fairness
and dignified treatment embodied in oﬁr federal and state constitutions. What makes the action
more disturbing, however, is how casy it would have been for the State Board to provide notice.

The State Board chose to proceed with an enforcement action against Woods hrrigation
Company, a California corporation, only. As a matter of pure logic, the State Board should have
first determined whether Woods had any of its own water rights to support the amount of
diversions through the Woods system. Then, if it found none or that the rights were insufficient,
proceeded to determine whether the landowners who exercise their water rights through Woods’
facilities had sufficient evidence to support water rights for the additional diversions.

Before proceeding to determine matters related to the landowners’ water rights, the State
Board had to provide notice and if requested, an opportunity to be heard. Mailing notice by
certified mail to the landowners served by Woods is not difficult, or expensive, provided the list

of landowners is available. The State Board had ample tools available to obtain the list.
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First, the State Board could have looked to its own records. Many landowners, such as
Petitioners in this case, had filed Statements of Diversion and Use with the State Board in 2009
claiming riparian and pre-1914 appropriative rights, diverted through the Woods system. These
Statements were filed at the request of the State Board to facilitate its investigation of Delta
Water Rights. See e.g. Del Carlo Decl. § 8-9 Exhs. C, D, E; Yelland Decl. ] 8-9 Exh. B;
Young Decl. ¥ 8-9 Exh. B.

Second, the State Board could have used its subpoena power to ask Woods to produce the
list of Iandowne;s to whom it delivers water. See Water Code §§ 1075, 1076, 1080.

Third, the State Board could have simply taken the map of the current Woods service
area, lodged as an Exhibit for the hearings by Woods in May 2011, and asked San Joaquin
County for a list of Jandowner names and addresses from the property tax rolls. See Petition
Exh. A at page 4 (noting map exhibit). What is curious is that this is precisely the method that
the State Board used just one year prior to mail notice to every landowner on Roberts Island,
asking that the landowners submit Statements of Use documenting the water rights to support
their diversions. See Del Carlo Decl. Exhs. C, D.

The State Board chose none of these options. To add insult to injury, the hearing officer
went so far as to promise landowners, in writing, prior to the hearing that non-parties would not
be bound by any order. (Petition Exhs. L, M, N, O).

F. Woods [rrigation Company’s Participation in the Hearing is Not a Proxy
for Due Process to the Landowners.

Woods, a corporation, is not authorized by law or otherwise to represent and defend the
individual water rights of the landowners who utilize its physical facilities for the exercise of
their water rights. To the extent this was unclear to the Board, the letters from Woods counsel
and individual landowners prior to the hearing made it crystal clear. (Petition Exhs. G, H, I, .

Just as a corporation and some of its shareholders may not go to court and seek an order
that impacts an absent shareholder who was never given notice of the proceeding, the State

Board could not proceed against Woods, the corporation, and expect to be able to issue an order
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effecting diversion rights of landowners who are shareholders of Woods but hold their own water]
rights. See Inre Fairwagelaw (4™ Dist. 2009) 176 Cal. App.4™ 279, 286-87.

G. The State Board’s Cease and Desist Authority Does Not Permit
Regulation of Riparian and/or Pre-1914 Rights.

Assuming arguendo that this Court does not agree that the State Board violated
Petitioners’ due process rights in issuing Order WR 2011-0005, the Court should set aside the
order because it exceeds the State Board’s jurisdiction in the first instance.

The State Board®s authority pursuant to Water Code section 1831 to a issue cease and
desist order is limited to cases involving diversion of surface water subject to Division 2, Part 2
of the Water Code. See Water Code § 1831(d)(1) (authorizing cease and desist order for
unauthorized use of water “subject to this division™). Water Code section 1831(e) states that

“this article shall not authorize the board to regulate in any manner, the diversion or use of water

not otherwise subject to regulation of the board under this part.” Riparian and pre-1914

appropriative water rights are not subject to regulation by the State Board under Part 2 of the
Division 2 of the Water Code. See Water Code § 1201; Shirokow, 26 Cal.3d at 309 (interpreting
section 1201 to exclude riparian and pre-1914 appropriative rights from State Board
appropriation procedures of Division 2). The State Board’s proceedings leading up to and
including issuance of Order WR 2011-0005 amounted to a regulation of riparian and pre-1914
appropriative water rights outside of the limits of the State Board’s jurisdiction.

Nofably, in the few reported decisions addressing a State Board challenge to the validity
of the exercise of a claimed riparian or pre-1914 appropriative right, the decisions do not stem
from the State Board’s exercise of its cease and desist order power. Rather, they stem from
injunctive relief actions filed in superior court by the California Attorney General, upon the
request of the State Board after investigation, as described in Wﬁter Code section 1052(c). See
e.g. Shirokow, 26 Cal.3d 301 (involving complaint filed by state at request of State Board against
riparian who was also storing water without a valid permit for storage). Thus, if the State Board
has the power to investigate and seek injunctive relief against riparian and pre-1914

appropriative right claimants at all, that power may be (and historically has been) exercised by

13
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asking the Attorney General to file a complaint against the alleged wrong-doer seeking
injunctive relief, as set forth in Water Code section 1052(c).

H. Petitioners Lack a Plain, Speedy and Adequate Remedy at Law.

The Court must issue the requested writ in all cases where there is not a plain, speedy and
adequate remedy, in the ordinary course of law. Cal. Code of Civ. Proc. § 1086. Here, the State
Board has exceeded ifs jurisdiction, violated Petitioners’ due process rights and left Petitioners
with no plain, speedy and adequate remedy in light of the looming irrigation season. Order
WR2011-0005 6rders Woods to cease and desist deliveries to landowners in excess of 77.7 cfs.
These lsetitioners will need more than this during the 2011 irrigation season. The only means
available to them to obtain more water, under the existing order, is to present evidence to a State
Board staff person and hope that the evidence is both convincing, and that their crops don’t die
while it is under consideration. This is unacceptable and unlawful.

Due process reqm'res that these Iandowners be given notice and an opportunity to be

heard in a fair adjudicative process before their diversion rights are curtailed, not after. Further,

assuming the State Board even has the jurisdiction to issue an order to cease diversions under
claimed riparian or pre-1914 appropriative rights, the State Board may not delegate to its staff
the task of hearing and adjudicating the issue. Rather, if jurisdiction exists, Water Code sections
1831 et seq. entitle Petitioners to a hearing, before the State Board, to determine the merits of
any order curtailing their water rights, before they are actually curtailed.

V. Conclusion

Petitioners respectfully request that the Court issue the Alternative Writ and, after the
OSC Hearing, the Peremptory Writ.
Respectfully submitted,

DATED: March 3, 2011 ' HERUM / CRABTREE
A California Professional Corporation

MNIFER L. PAFLTRTA
A#orneys for Petitioners
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INTRODUCTION

In this action, Petitioners ohailenge State Water Resources Control Board (State Water

Board) Order WR 201 1—0005\(&1@ Order)-issued against Woods Irrigation Company (Woods)'.l

" The challenge is based on claims that through its Order against Woods (not a petitioner in this

action), the State Water Board deprived Petitioners of a property interest without due procesé.
However, Petitioners fail to demonstrate that they were deprived .of a property interest, or that the
State Water Boafd_ dld not follow prooer procedure. Petitioners also argue that the S‘oate Water
Board lacks jurisdiction to prevent unauthorized diversions of water where the diverter makes an
unsupported claim to a legal right to dlvert that water. Diverters cannot avoid the Board’s.
Junsdmnon by merely clalmmg they are not subject to it. For these reasons and as dlscussed

herem the Court should deny the petmon

- BACKGROUND

I. THE ORDER
The State Water Board issued the Order agalnst Woods Irrigation Company (Woods)

follomng an adjudicative hearing lasting six days in June and July of 2010. Woods diverts water

* from Middle River in the southern Delta and delivers the water to landowners within its service

area, including Petitioners, for purposé_s of irrigation. Woods is not a peﬁtioner herein. The
Order required Woods to limit diversions to a rate of 77.7 cubic feet per second (cfs).” The Order
found that this was the extent of water rights held by Woods or exercised by Woods on bché.lf of

its cuStomer_s. ‘The Order recognized that Woods' could divert water pursuant to any water rights

‘ held by its customers, but that Woods did not submit sufficient information to support WOods’ A

claim that its customers’ rights authorized Woods to divert in excess of 77.7 cfs; Woods was

- therefore violating or threatening to V1olate the Water Code prohlbltmn against unauthonzed

diversion of water. (The Order, p. 20; Wat. Code, § 1831, subd. (d)(1).) The ewdence provided

! Petitioners previously submitted the Order to the Court as Exhibit A to the Petition, filed March 2. For the

. Court’s convenience, a copy of the Order is also attached hereto as Exhibit A,

* For reference, a rate of 77.7 cfs would fill an Olympic size swimming pool in just under twenty minutes.

1
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to the State Water Board and to the Court indicates that 77.7 cubic feet per second (cfs) isthe -
extent of all Woods® contractual delivery obligations.

The State Watér Board made no determination on rights held by Woodé’ customers that is
binding on the customers. The Order expressly states that the State Water Board does not
definitively determine the rights of any landowners, and that it only evaluates the information
provided for the purpose of determining whether Woods had information it could rely upon as a
basis for making c}iﬁfersi-ons and deliveries. (The Order, p. 21.) Beéause Woods onl'y provided
information to support diversions of up to 77.7 cfs, the Order limits Woods® diversions ﬁbm
Middle River to that amount. The Order further establishes a procedure undér which Woods may
deliver additional water upon a showing that the rights exist to support those deliveries. (The
Order, pp. 5, 62.) The Order does not prohibit diversion or use by Petitioners. It neither prohibité

nor requires anything from anyone except Woods. Nonetheless, Petitioners claim the Order

deprives them of property without due process. -

JI. LEGAL BACKGROUND

California law recognizes two principal types of rights to the use of surface water: riparian |

rights and appropriative rights. Riparian rights generally attach to the smallest parcel of real

property contiguous to a watercourse held under one title in the chain of title leading to the

present owner. (Pleasant Valley Canal Co. v. Borror; (1998) 61'ACa1.App.4th. 742, 774-775.)
When riparian land is sﬁbdivided in a manner that severs a parcel from the Wate;rcouise, the
noﬁcontiguous pai‘cel loses its riparian status, absent evidencé that the parties to the conveyance
intended to the contrary. (Phelps'v. S‘t‘afe Water Resources Control Board (2007) 157
Cal.App.4th 89, 116-117.) Riparian rights are limited to the natural flow of the watercourse.
(Bloss v. Rahilly, (1940) 16 Cal.2d 70, 75-76.) Riparian rights are correlative as to each other,
meanihg where flows are insufficient to sétiéfy all riparian. right -holders on a given watercourse,
riparian right Holdefs must reduce their diversions proportionatély. (Prather v. Hoberg (1994) 24
Cal.2d 549, 560.) Ripariaﬁ rights have a priority date relative to appropriative rights based on
when the parcel af issue was patented from the government, and they are not lost by non-use.

(Rindge v. Crags Laﬁd Co. {1922) 56 Cal.App. 247, 251; Lux v. Haggin (1886) 69 Cal. 255, 390.)
. - 2 )
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Users acquire appropriative rights by diverting water and epplying it to beneficial ese. The
maxim "first in time, first in right” govems the relative priority of appropriative rights and the
rights of Senior appropriators are served completely before those of junior appropriators. (City of |
Pasadenav. City of Alhambra (1949).33 Cal.2d 908, 926.) Appropriators may develop rights .
e garelless of land ownership or use on the land, may use the water outside of the watershed, and
may lose their rights through non-use. (Crandell v. Woods (1857} 8 Cal. 136, 142; Miller v. Bay
Cities Water Co. {1910) 157 Cal. 256; Wat. Code, § 1241; Smith v. Hawkins (1 8-98) 120 Cal. 86,
88.) An appropriator ma.y change the point of diversion, place of use, or purpose of the water. use,
so long as such changes do not harm other legal users ef water or initiate a new fight. (Wai.
Code, §§ 1700-1707; Hutching (1956) The Caiifornia Law of Water Righis, p. 175.) Prior to '
December 19, 1914, the effecti_ve date of the Water Commission Act, diligent appropriation and
application of the ﬁrafer to beneficial use sﬁfﬁced to establish the right. Appropriative .rights
established befor_é that time are referred to as “pre-1914 rights.” | '

Since 1914, obtaining a water right permit from the State Water Board (or its predecessor
agency) pursuant 1o lelSlOIl 2 (commencing with section 1000) of the Water Cods has been the
exclusive means to obtain an appropnatlve water right. (Wat. Code, § 1225; Pleasant Val ley
Canal Co., supra, 61 Cal App.4th at p. 777.) Division 2 of the Water Code sets forth a
cemprehensive regulatory scheme designed to ensure that water rights are exercised in an ordeﬂy

fas}uon and that the water resources of the State are put to beneficial use to the fullest extent

. p0551b1e (People v. Shirokow (1980) 26 Cal.3d 301 308- 309) Under division 2, the State Water

Board issues permits and licenses that authorize the use of water, subject to specified conditions.
Among the State Water Board’s respons1b1111:1es in addition to admmstermg the pemnt and

license system under division 2 of the Water Code, are the preVentlon of the waste or

un_reasoneble use of water, the proteetion of instream beneficial uses, and the protection of the

public interest. (Cal. Const., art. X, § 2; Wat. Code, §§ 100, 275.) The public trust doctrine also

imposes upon the State Water Board the affirmative duty to protecf pﬁblic trust interests in water

- including interests in commerce, fisheﬁes, recreation, and ecology - in navigable water bodies.

(National Audubon Society v. Superior Court (1983) 33 Cal 3d 419.) The public trust doctrine
. _ g _ . _
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also applies to activities that harm the fishery in a non-navigable water. (People . Truckée ‘
Lumber Co. (1897) 116 Cal. 397; see California Trout, Inc. v. State. Water Resources Control
Board (1989) 207 Cal. App.3d 585.) _ |
Among the powers granted to the State Water Board to enforce the Water Code 1s th'é
authbrity to issue a cease and desist order upon the State Water Boa:d’s determination that any
person is violating, or threatening to violate, the prohibition against unauthorized diversion or use
of water set forthm Water Code section 1052, (Wat. Code § 1831, subds (a), (d)(1).y Water

Code section 1052 prowdes that the diversion or use of water subject to division 2 of the Water

. Code in a manner other than that authonzcd under division 2 is a trespass.

IIL. NATURE OF PETITIONERS’ WATER RIGHTS

Petitioners argue they have been deprived of property in the form of “claimed riparian and
pre-1914 appmpnatwe rlghts ” (Young Decl., para. 4; Del Carlo Decl., para. 4; Schmidt Decl,,
para 4:; Yelland Decl., para. 4.) Petitioners also claim “other rights.” (Young Decl. Ex B; Del
Carlo Decl., Ex. E; Yelland Decl,, Ex. B.? Petltmners do not allege what portion of the alleged
rights are ripérian, appropriative, or “other.” Petitioners do not make any claim as to the size of
the ﬁghté either in terms of volu.me rate, or otherwise. Petitioners make no attempt to quantify
their rights by season or month Petitloners claim a prlorlty date of “approx1mately 1909 ”
(Young Decl., para. 5; Del Carlo Decl para 5 Schmidt Decl. » para. 5; Yelland Decl., para. 5.) .
Elsewhere, three Petitioners claim a priority da’;e generally of the “1800s.” (Young Decl., Ex. B;
Del Carlo Decl,, Ex. E; Yelland Decl,, Ex. B.) Not only are Petitioﬁers’ claims extrenﬁely Vague,
Petitioners’ mere claims rof right fall far short of proving that Petitioners do in fact hold valid
water riéh‘,ts. } ’

STANDARD OF REVIEW |

Code of Civil Procedure section 1094.5 governs jUdiciél review of water rights orders.

{Wat. Code, § 1126, subd. (c)..) The Court’s inquiry under section 1094.;5' extends to “Whethér the |

respondent has proceeded without, or in excess of jurisdiction; whether there was a fair trial; and

8 Thesre exhibits are Stateménts of Water Diversion and Use, which are not evidence of a water right. (Wat.
Code, § 5106, subd. (a).) -
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whether there was any prejudicial abuse of discretion. Abuse of discretion is established if the

respondent has not proceeded in the manner required by law, the order or decision is not

“supported by the findings, or the findings are not supported by +the evidence.” (Code C1v Proc., §

1094.5, subd. (b).) In any case involving judicial review of a water right cease and desist order
where it is claimed that the findings are not supported by the evidence, the Court exercises its
independent judgment on the evidence. (Wat. Code, § .1 126, subd. (c).) However, the State
Water Board’s findings must be afférded a stfomg. presumption of correctness, and Petitioners
bear the burden of proving that the Board’s findings are c'éntrary to the weight of the evidence.
(Fukada v. City of Angels {1999) 20 Ca1.4th 805, 8 17.) Furthermore, it is Petitioners’ Burden to

produce an adequate record, and w1thout it the Court must presume the State Water Board’s

findings are supported by the evidence. (Elizabeth D, v. Zolm (1993) 21 Cal.App.4th 347 354. )

ARGUMENT

 § PETITIONERS HAVE NoT BEEN DENIED DUE .PROCE'SS '

In their first cause of action, Petitioners claim they ha\Aze been deprived of due process. “A
person may nqt‘ be deprived of , . . property without due process of law.” (Ca;I. Const., Art. I, § 7,
subd. (2).) Procedural due process guarantees applsf to-“governmental deprivation of a
'sigl.ﬂﬁéant property interest.” (Laupheiﬁer v. California (1988) 200 Cal.App.3d 440, 450; Horn
y. County of Ventura (1979) 24 Cal.3d 605, 612.) Petitioners claim that the State Water Board
violated the due process clause of the Constitution because Petitioners were not allowed to avail

themselves of the notice and hearing process delineated in Water Code section 1834 before the

'State Water Board issued the Order against Woods. Petitioners have the burden to prove the

elements. of their claim. (City of Arcadia v. State Warer Resources Control Bd. (2010) 191 Cal.

App. 4th 156; Khan v. Los Angeles City Employees’ Retirement System (2010) 187 Cal. App. 4th
98, 106; See also Fukuda v. City of Angels (1999) 20 Cal. 4th 805, 817; Dowell v. Superior Court |
of San Franciscd (1956) 47 Cal. 2d 483, 492.) To carry that burden, Petitioners must show: 1)
Petitioners hold a protected property interest; 2) the State Water Board deprived Petitioners of
said property interest; and 3) Petitioners were not afforded due process when deprived of said

property interest. (Cal. Const., Art. 1, § 7.) Petitibners have failed on all three counts. They have
‘ 5 _
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not asserted, much less proven, what property they hold. They have not shown any deprivation.
They have not demonstrated that the State Water Board failed to comply with the process
requirements in Water Code section 1834, Forall three of these reasons, Petitioners’ first cause

of action must fail.

A. Petitioners have not asserted, much less proven, what property rights they
hold.

A legiﬁmate claim of entitleﬁlent is required before due process rights attach. (Cal. Const.,
Art. 1, section 7, Laupheimer v. California (1988) 200 Cal.App.3d 440, 450; Board o_f Regents V.
Roth (1972) 408 U.S. 564, 577, Fuchs v. Los Angeles County Civil Service Com. (1973) 34
Cal. App 3d 709, 71 5 [worker’s hope of promotion did not constitute protected property mterest] )

“A"due process right to a hearing cannot be assessed in the abstract.” (Laupheimer v. Calz ornia,

Vsupm, 200 Cal.App.3d at p. 456.)

Petitioners claim to have been deprived of the right to divert water for irrigation pursuant to
fiparian or pre-1914 water rights, but they have not provided evidence that supports their claim to

water rights; they have nof even made a definite claim as to what extent or type of rights they

possess. Nowhere in the Petition or Petitioners® brief do Petitioners state what water rights they

claim to have, beyond a vague. claim of “riparian and pre-1914 rights.” (See, ¢.g., Young Decl.,

_para. 4; Del Carlo Decl,, bara. 4; Schmidt Decl.,‘pa:["a. 4;; Yelland Decl., para. 4.) Before making a

fuling on Petitioners’ due process claim, the ceﬁrt must of necessity make a determination of
what rights Petitioners hold. After all, tﬁe Court cannot determine whether the limitations in the
Order deprived Petitioners of property if the Couﬁ does not know what property Petitioners hold.
Petitioners have failed to provide this information to the Court. What volume or rate of diversion
do Petitioners claim under pre-1914 appropriative rights? How many acres of riparian property
do E;etitioners hold? What is the reasonable amount of use for those acres?* Petitioners have not
even made assertions as to the extent of their rights, much less -plrovided the Court with evidence

to support those assertions.” Petitioners cannot show that the Order, limiting diversion by Woods

% As discussed above, riparian rights are limited to use on the riparian lands, and all water use is constrained
1o reasonable use. (Cal, Const, Art. X, §2.)
* Other than the two 191 1 water supply contracts attached as exhibits to their pentlon Petitioners have not
{continued...)
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to 77.7 cfs, deprived Petitioners of a right unless they first delineate the right they claim to hold
and make some showing to the Court that they indeed own what they claim. Absent this
foundational showing, a fundamental element of a due process cause of action is missing, and

Petitioners’ first cause of action must fail.

‘B, Petitioners have not shown that the Order deprived them of a protected
property interest :

1. Petitioners have not shown the Order will limit Iegal deliveries of
water from Woods ' :

Even if Petitioners were to demonstrate to the Court what water rights they hold, they must
sﬁll show that the Order - limiting Woods’ diversions to 77.7 cfs - deprived Petitioners of a
property interest. (Cal. Const., Art. 1, § 7; Laupheimer v. California, supra, 200 Cal.App.3d at p.
450.) Petiticners have not done this. The only evidence before the Court touching on this issue
consists of two 1911 contracts demonstrating Woods’ total contractual delivery.obligations.
Those obligations equal 77.7 cfs. (See the Orciei', p- 28.) The Order limits diversions by Woods

to that same 77.7 cfs. Absenta showing of some right to more than 77.7 cfs, Petitioners have not

‘even shown a contractual impairment, much less a deprivation of property.®

Petitioners themselves assert only that they “understand that if diversions are limited t077.7
cfs during the irrigation seasor‘1 there Wﬂl not be sufficient water to irrigateA the croﬁé grown on
[Petitioners’] property.” (Young Decl., péia. 7; Del Carlo Decl., para. 7; Schmidt Decl., para. 7;
Yelland Decl., para. 7.) Petitioners do not provide any basis for this “understanding.” The record

before the Court evidences orly one instance when diversions exceeded 77.7 cfs (the Order, p. 6),

(...continued)

provided any evidence that they or their predecessors acquired pre-1914 appropriative rights by diverting water and
applying it to beneficial use prior to 1914. Similarly, Petitioners have provided little or no evidence in support of
their claimed riparian rights. The minimal information Petitioners provide the Court suiggests the only Petitioner with
riparian property is either Ronald and Janet Del Carlo or RD.C. Farms, Inc., and that parcel is very small. (Del Caric
Decl., Ex. A [map highlighting one parcel contiguous to Middle River]; compare Young Decl,, Ex. A [map
highlighting no contiguous parcels]; Yelland Decl., Ex. A {same]; Schmidt Decl, Ex. A [same].)

§ 1t is worth noting that the Order only determines that there is not sufficient evidence to imposs a cease and
desist order for diversions up to 77.7 cfs. It does not determine that Woods actually has the right to divert 77.7 cfs.
Tn this respect, the Order is a conservative imposition of regulatory authority. The State Water Board gave all
reasonable mferences to Woods so as fo allow for the full 77.7 ¢fs diversion. Those inferences do not necessarily
inure to Petitioners’ claims, and nothing in the Order suggests that greater diversion restrictions than those imposed
in the Order would deprive enyone of a valid water right. '

)
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and no evidence that diversion was pursuant to a legal right, Petitioners have failed to explain to

the Court how the State Water Board has deprived Petmoners of any protected property interest.

2, Regardless, limiting Woods’ deliveries cannot effect a deprivatlon of
Petitioners’ property interest :

Even if the Order had the effect of Emiting legal deliveries of water from Woods to
Petitioners, this would still not demonstrate a deprivation of Petitioners’ property. The Order
makes no finding as to the extent of Petitioners’ rights, and Petitioners were not parties to the
State Water Board adjudicative proceeding. To the extent Petitioners have riparian or pre—1914
rights, thoy still have them. That would be fhe case even if Woods was flatly prohibited from
making deliveries to Petitioners. A decision that affects the manner in which a. right may be
used is not the same as a decision determining or extmgmslnng the rlght (See PUD No. 1 of
Jeﬁ"erson County v. Washmgton Dept. of Ecology (1994) 511 U.S. 700, 721.) More 1mportantly,
the Order does not 1mpose any conditions on the Petitioners as to whether and how they exercise
their rights -- it imposes conditions only on Woods. Those conditions may affect Wood's ab1hty
to make delwerles but Petitioners cite no authonty for the proposition that i 1mpos1ng conditions
on the operations of a business depnves that business' customers of the property that the business
serves. Put another way, the property right in Water mcludes an amount, a point of diversion, a
place of use and a purpose of use. It does not 1nclude aright to have the water delivered by any

particular company

C. The State Water Board followed the procedures requlred fn Water Code
section 1834.

Petitioners claim that the State Water Board did not'follow the procedural mandates of
Water Code section 1334. Béfore issuing a cease and desist_order for.unauthorized diversion of
water, the State Water Board must give notice and an opporﬁmity for.a hearing “to the person
allegedly engaged in the violation.” (Wot. Code, § 1834,. subd. (a).) Tho brder does not ailege a
violation by Petitioners, and it does not impose any requirements or prohibitions on Peﬁtioners.
Therefope, section 1834 does not require that Petitioners be given notice and an opportunity for a

hearing.

3
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The administrative proceeding that culminated in the adoptioﬁ of ther Order was conducted
in accordance with chapter 4.5 of the Administrative Procedur‘é Act (Gov. Code; § 11400 et'seq.)
(APA). Under the APA’s Administrative Bill of Rights, prdcedural protection is granted to “the
person to Which the agency' action is directed.” (Gov. Code,‘§ 11425.10, subds, (a)(l_.) & (2).)
Again, the Order is not directed to Petitioners, but to Woods, and Woods, as the affected party,
received due process 7 |

Petitioners claim Woods was not authorized to represent and defend them, and that a
corporation cannot litigate a matter that "impacts ait absent shareholder.” :Fetniines” ok

7.} But corporatmns routinely defend htlgatmn that affects their shareholders without joining |

their shareholders, even though shareholders necessarily will be impacted by any order that

affects the corporation's proﬁtabili{y or ability to stay in business. So too here, where an

_enforcement action is brought against a water company, and the remedy does not impose

any enforceable obligation on any entity except the company itself, the company may defend
itself, and it is not neceésary to join the shareholderé, or the custémers. An order issued toa ’
business doés not‘ldeprive its éustomers pf shareholders of due process, even though the impact on
the business may very Well impact its customers or shareholders.

Petitioners have not demonstrated that the Order depri\:ied them of a protected ﬁfoperty
intefest. The Order does not require or prohibit anythmg from Petitioneré. It does not bind
Petitioners, and is not directed at Petiﬁoners. Peﬁtioners’ due process cause of action should be

denijed.

7 Furthermore, Petitioners were given the opportunity to submit information to the deputy director
demonstrating that they hold water rights that authorize an increase in deliveries from Woods. They have chosennot
to avail themselves of this option. Morsover, Peiitioners have not shown that such demonstration couid not still
occur prior to any alleged deprivation, There is still ample time 1o present evidence of additional water rights
before the limitation on Woods diversions will curtzil deliveries. Woods can divert 77.7 cfs without any showing;
and it is unlikely that more than that will be needed, 1f ever, until peak deliveries are reqmred probzbly late in the
irrigation season.

9
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II. THE STATE WATER BOARD DID NOT EXCEED ItTs JURISDICTION WHEN IT ISSUEb
THE ORDER AGAINST WOODS

A. A Diverter cannot evade State Water Board jurisdiction by simply
claiming it is outside State Water Board jurisdiction

Petitioners’ second cause of action contends that the State Water Board lacked authority to
issue the Order. Petitioners base their argument on Water Code section 1831, which only
authorizes the Board to issue a cease and desist order in cases invelving the diversion of surface

water subject to regulation pursuant to division 2 of the Water Code, and riparian and pre-1914‘

-appropnatlve rights are not subject to regulation puxsuant to division 2. Petitioners argue that,

based on section 1831, a chverter may place itself outside the Junsdlctlon of the State Water
Board simply by claumng, wﬂhout substantlatmn that it holds a nparlan or pre- 1914 |
appropriative right. '

Petitioners’ contention regarding the State Water Board’s authority lacks merit because it is

“inconsistent with thé Board’s statutory authority to investigate and take enforcement action

against the unauthorized diversion or use of water. Water Code section 1051 anthorizes the
Board-‘to investigate, take testimony, and ascertain whether water attempted to be appropriated is
appropriated in accordance with state law. (See aIso Wat. Code, § 183 [authorizing the Board to |
hold hearings and conduct investigaﬁons to the extent necessary to carrf out the powerswfested in
itj.) If the Board finds that a person has diverted or used water wiﬂmtﬁ authoﬁéation; the Board
may impose administrative civil liability in an amount not to exceed five hundred dollars for each
day during which the unauthorized diversion or use occurred. (Wat, Code, §. 1052, subds. (a) &
(b)) "The Board also has authority to issue a cease and desist order in response to a violation or
threatened violation of the prohibition against the unauthonzed diversion or use of water. (Wat
Code, § 1831, subd. (d)(1).) The Legislature has directed the Board to take vigorous action to
prevent the unlawful diversioﬁ of water. (Wat. Code, § 1825;.)

Water Code section 1831, subdivisiph (d)(1) authorizes the Board to issue a cease and
desist order in response to the unauthorized diversion or use of water “subject to [division 2 of the
Water Code (commencing with section 1000)].” Séction 1831, subdivision (e) provides that the

Board’s authority to issue a cease and desist order does not authorize the Board to regulate the

10

Opposition to Petition for Writ (39-2011-00259191-CU-WM-STK)

~




OO0 NIy R W N

[ T s T N B S o o e o e B e B o e S
%ﬁgggmmn—-o&och\mpwwwo

diversion or use of wéter “not 0thefwise subject to regulation of the board under [part 2 of the
Water Code (comriencing with section 1200)].” Petitioners argue that riparian and pre-1914
appropriative'ri ghts are not subject to regulation under division 2 of the Water Code (which
includes part 2), and therefore Water Code section 1331 does not autherize the State Water Board
to issue a cease and desist order against a diverter who claims to hold a riparian or pre-1914
appropriative right.

This argument is flawed because it begs the question, namely whether a given diversion
claimed to be authérized by a riparian or pre-1914 appropriative right is in fact authorized bya -
valid fiparian or pre-1914 appropriative right. If it is not, the divérsion is unanthorized, and
therefore subject to enforcement action. Petitioners are correct that the diversion of water
consistent with a valid riparian or pre-1914 éppropriative right would not constitute an
unauthorized diversion of water subject to division 2 of the Water Code and V{fould not be'subject
to a cease and desist order pursuant to Water Code section 1831, subdivision (d)(1). (See Wat.
Code, §§ 1201 1202.) But if the claimed riparian or pre-1914 appropriative right in quesuon is
not \_fahd, then the diversion of water under the claimed right would constitute an unauthorized
diversion of water subject to division 2 of the Water Code, and the diversiﬁn would be subject to
a cease and desist order pursuant to Water Code section 1831, subdivision (d)(1). SAimilarly;a'
diversion would be unanthorized and subject to enforcément action 1o the extent that it exceeds
the amount of w.e.Lter that méy be diverted under a valid right, or is otherwise inconsisfent with the

parameters of the rght.

® Another problem with Petitioners’ interpretation of Water Code section 1831 is that thelr assertion that
riparian and pre-1914 appropriative rights are not subject to regulation under division 2, part 2 is overbroad and
incorrect. Although water diverted and used under valid riparian and pre-1914 appropmanve rights is not subject to
appropriation pursuant to part 2 of the Water Code (see Wat. Code, §§ 1201, 1202), riparian and pre-1914
appropriative rights are not completely vnregulated. (See, e.g., Wat. Code, §§ 1707 [authorizing the Board to
approve a petition o change any type of right for purposes of protecting instream, beneficial uses], 2500-2900
[authorizing the Board to determine ell the rights to a stream system]; 5101 [requiring all diverters to file statements
of diversion of use, unless certain exceptions apply].)
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~ Essentially, Petitioners argue that a diverter can baldly claim its diversions are authorized
by riparian and pre-1914 appropriative rights, and the diverter can then assert on this basis that
the State Water Board lacks the authority to decide whether the diversions are autﬁoﬁzed (and
take enforcement actién if they afe nof). The United States Supreme Court rejected a similar
argument that an entity can avoid an agency’s jurisdiction by claiming to be exempt from the
agency’s jurisdiction in Weinberger v. Hynson, Westcott and Dunning, Inc. (1973) 412 U.S. 609.
In that case, the Cﬂouft rejected the contention that the Food.and Drug Administration (F DA)
lacked jurisdiction to determine the validity of a manufacturer’s claim that a certain drug was not
a “new drug,” within the meaning of the F e&eral Food, Drug, and Cosmetic Act (21 U.S.C. §§
301 et seq.), and therefore the manufacturer was exempt from the Act’s requiremeﬁt 19 Subniit'
substantial evidence of the drug’s effectiveness to the FDA, and obtain FDA approval of a new
drug application (NDA). (fd. at pp. 623-627.) The Court held:

"1t is clear to us that FDA has power to determine whether particular drugs require an
approved NDA in order to be sold to the public. FDA is indeed the administrative agency
selected by Congress to administer the Act, and it cannot administer the Act intelligently
and rationally unless it has authority to determine what drugs are ‘new drugs’ . . .and
whether they are exempt from the efficacy requirements . . . . ' '

(Id. at p. 624.) Likevﬁse, the State Water Board cannot administer the water right permit
system effectively, or carry out its statutory mandate to prevent the unlawful diversion of water,
unless it has authority to decide the validity of a diverter’s claim ;EO be exempt from the permitting
system. In many cases, such as this one, this will entail e\;aluating the validity of a diverter’s
riparian or pre-1914 appropriative claim of right.

The Court of Appeal’s holding in Phelps v: State Water Resources Control Board (2007)
157 Cal.App.4th 89 Iends further support to the conclusion that tﬁe State Water Board has ‘
authority té take enforcement action against a diverter who claims to hold a riparian or pre-1914
appropriative right if the Board determiines that the claim is invalid. ‘The Phelps case involved

administrative enforcement proceedings similar to this proceeding, In that case, the State Water.

Board concluded that certain individuals had diverted and used water illegaﬂy, and issued an

order imposing administrative civil liability against them. (State Water Board Order WR.
| 12 | |
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2004-0004.) In reaching the conclusion that the individuals had diverted water illegally, fhe State
Water Board addressed the indiﬁduals’ riparian and pre-1914 approiariative claims of right, and
concluded that the individuals® diversion and use of water was not authorized by valid riparian or
pre-1914 appropriative rights. (Jd. at pp. 23-29, 34) .

On appeal, the court lupheld the State Water Board’s conclusions regarding the individuals’
riparian and pre-1914 appropriative claims. (Phelps v. State Water Resources Control Board,
Supra; 157 Cal. App.4th at pp. 116-1 19.) Although the Bba.rd’s authority to decide the validity of
the individuals® claims was not challenged in Phelps, so that the Court did not expressly address
that issue, the conclusion that the State Water Board did not exceed its authority By addressing the |-
individuals’ claims and taking enforcement action is implicit in the Court’s I\lolding.9

Tn this case, Woods’ diversions were not authorized by a water right permit or license

issued by the State Water Board. Accordingly, the State Water Board had to evaluate whether |

diversioné were authoﬁzed by valid riparian or pre;l 914 appropriative rights in order to
dete;rﬁine whether the diversions were unauthorized diversions subject to enforcemeﬁt action.
After reviewing extensive evidence subrmitted at the hearing, the Board r;aj ected Woods’ claim
that its divers_ions in excess of 77.7 cfs were authorized by riparian and pre~-1914 rights, and
found that Woods was threatening to divert in excess of 77.7 cfs without a knoﬁn basis of right.
(The Order at pp. 30-37, 61 .)‘ In the absence of the Boa;d’s administrative record, the Court must
presum_e.that the Board’s finding is supported by the evidence (Elizabeth D. v. Zolin, supra, 21
Cal.App.4th at p. 354.), and therefore the State Watér Board had the auth_ori’ty to issue a cease and

desist order against Woods for the threatened unauthorized diversien of water,

B. The State Water Board need not file a complaint with the superior court to
‘enjoin unauthorized diversions.

Petitioners further argue that the State Water Board can only investigate and seek injunctive

relief against diverters claiming riparian and pre-1914 rights by requesting aid from the Attornefr :

® (See-also North Gualala Water Co. v. State Water Resources Control Board (2006) 139 Cal.App.4th 1577,

1589 [holding that the State Water Board’s interpretation of the statutory definition of a subterranean stream was

entitled to judicizl deference because the Board’s permitiing authority over groundwater is limited to water flowing

| in subterranean streams and the Board has the power to determine whether groundwater is subject to the Board’s

permitting authority].)
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General and filing a complaint with the superior court, as set forth in Water Code section 1052,
subdivision (é). (Petitioners® Memorandum in Supiaort of Petition for Writ (Petitioners’ Brief),
pp. 13-14.) Petitioners argue that the few reported decisions addressing a State Water Board -
challenge to the validity ofa claimed riparian or fpre-.1914 stem from injunctive reliéf actions filed
in suﬁerior court by the Aﬁomey General, and they cite to People v, Shirokow (1980) 26 Cal.3d
301 as an example. |

Peti?_;ioners gverlook the Phelps decision, discussed above. In addition, the investigatory
procedur‘e used in Shirokow is of limited value in determining the State Water Board’s authority

in this pfoéeeding because Shirokow was decided before the Water Code was aniended to

*authorize the Board to initiate administrative enforcement proceedings in response to the

unauthorized diversion or use of water. Shirokow was decided in 1980, Water Code sections
1052 and 1831 were not amended_ to authorize the State Water Board to impose administrative
civil liability or issue a cease énd desist order in response to fhe unéutheri.ied diversion or use of
water vintil 1987 and 2002, respectively. (Stats. 1987, ch. 756, § 1; Stats. 2002, ch. 652, § 6.) -
' Peﬁﬁoners suggest it is notable that there is a dearth of reported decisions addressing a
State Water Board chalfenge to the validity of a clairﬁed riparian or pre-1914 appropriative right

stemming from the Board’s exercise of its cease and desist 'power. (Petitioners’ Brief, p. 13:20- -

22 The Stafe Water Board agrees that this lack of appellate challenge is notable, particularly °

because, since Water Code sections 1052 and 1831 were amended, the Board has consistently

exercisédihat authority.”® The tack of appellate review is not because the State Water Board has -

not used the authority on a regular basis, but because diverters have not challenged that authority.
For the foregoing reasqné, Petitioners’ argument that the State Water Board exceeded its

jurisdiction by issuing the Order lacks merit. Consistent with the State Water Board’s statutory '

19 See, for example, State Water Board Order WR 2001-22 at pp. 25-26, 65 [requiring a report substantiating
a claimed pre-1914 appropriative right]; Order WRO 2004-0004 at pp. 23-29, 34-35 [imposing administrative civil
liability after concluding that diverters did not hold valid riparian or pre-1914 appropriative rights]; Order WR. 2006-
0001 at pp. 12-16, 20-21 [imposing administrative civil liability and issuing a cease and desist order after
determining the validity and extent of a claimed pre-1914 right and concluding that the diverter had diverted more
water than authorized under the right]; Order WR 2009-0060 at pp. 5-6, 57 [issuing a cease and desist order for
diversions in excess of total amount authorized to be diverted under both permitted and licensed rights and riparian
and pre-1914 appropriative rights previously quantified by the Board). \
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authority to irivestigate and take enforcement action in response to unauthorized diversions, the

Board has the authority to evaluate the pre-1914 appropriative and riparian claims of right

advanced by diverters to the extent necessary (o detjcrmiﬁg whether those diversions are . -

unauthorized, in whole or in part, and whether it would be appropriate to issue a cease and desist

order.

CONCLUSION

For the reasons stated ébove, the writ petition must be denied.

‘ Dated; March 28,2011

SA2011300857

- 31220094.doc

Respectfully Submitted,

- KAMALA D. HARRIS
Attorney General of California
DENISE FERKICH HOFFMAN
Supervising Deputy Attorney General

MATTHEW G. BULLOCK

Deputy Attorney General

Artorneys for ' o ,
State Water Resources Control Board
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1001 I Street - Secramento, California 95814« (916) 341-5200
. . Miiltng Adéress: P.0. Box 2000 « Sacramento, Califernia » 95812-2000
Linda 5. Adams FAX {916) 3413400 » Tuttpe/Awww waterboards,ca. gov/watermights : Edmund & Brown Jr.
Acting Secretary for . Governor
Emviromnental Protection .

Februa;'y 17, 2011_. K

VIA ELECTRON!C MAIL.

TO! Eﬁc¥o$ed Mailing List

ORDER 2011-0005 fSSUING A CEASE AND»I_.‘.}E'SIS“'F ORPER

Enclosed is Order 2011-0005, which was adopted by the State Watér Resources Conirol Beard
(State Water Board) on February 1; 2011, A copy of the order will alsc be posied at:

hito-//www. waterboerds.ca.goviwaterrights/board decisions/adopted ordersforders/wro2011.sht
hitip:/wwve. waterboards. ca.gov/waterrightsiwater issuss/programs/hearings/woods_ irrigation/in
dex.shimt

No later than 30 days after adoption of the order,- any interested person may petitidn the State
Water Board for reconsideration of the matter upon any of the following causes: (Cal. Code
Regs. tit. 23, § 768) : : - :

(a} Irregularity in the proceedings, or any ruling, or abuse of diseretion, by which the
person was prevented from having a fair hearing; . o
(b The desision or order is not supported by substantial evidence; ,
(c)  There is relevant evidence which, in the exercise of reasonable diligence, could nol
have been produced; :
{d) Error in law. :

Petifions shbuld be addressed {o:

Charies L. Lindsay, Chief
Hearings Unit’
Division of Water Rights : :
State Water Resources Control Board .
P.O. Box 2000
Sacramento, CA 85812-2000
Email: Hindsay@waterboards.ca.gov

Californig Environmental Protection Agency

&3 Recycled Paper
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Petitions for reconsideration may also be hand delivered to the following address:

_ Resords Unit .
Attention: Charles L. Lindsay
Division of Water Rights
State Water Resources Control Board
CalfEPA Headquarters
1001 | Street, 2nd Floor
Sacramento, CA 95814-2828

Couriers delivering petitions for reconsideration must check in with Iobby secutity and have
them contact the Division of Water Rights Rec¢ords Unit, second floor. The Recerds Unit will
receive and date-stamp the peiitions.

if you have any quesiioné regarding this letter, please coniact me at (916) 341-6359, orat
emona .waterboards.ca. ov. - :

Sincerely,

G e

Ernest Mona

Hearings Unft

-Enclosuraes:

E-Mail Service List
G;der
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ORDER ISSUING A CEASE AND DESIST ORDER

~ BY THE BOARD:

1.0 INTRODUCTION

This order issues a Cease and Desist Order (CDO) against Woods Imrigation Comparny
{Woods}, requiring that Woods cease and desist diverting from Middle River at a rate not o
exceed 77.7 cubic fest per second {cfs) unless it meets certain requirements.

‘This order is based on the record of an adjudicative hearing conducted by the Siate Water
_ Resources Control Board (State Water Board or Board) on June 7, 10, 24, 25 & 28 and
July 2, 2010, which was first noticed on April 7, 2010. The hearing proceedings were governed
under California Code of Regulations, fitle 23, saction 648 et seq. and the statutes specified in
the regulations. In tﬁe hearing, 2 Prosecution Team made up of individuals in the State Water
Board, Division of Water Réghfs (Division) and counsel appeared and presented evidence and '
argument in favor of the draft CDO. The Prosecution Team was separated by an ethical wall
from the State Water Board hearing team, baming ex parte communications regarding '
substantive issues and controversial procedural issues within the scope of the hearing.

As there is insufficient evidence fo détermine that diversions up to 77.7 cfs ars unauthorizéd,
the CDO does not prohi,b.it Woods's diversions in their entirety, as urged by parties Modesto
Irrigation District, San Luls and Delta-Mendota Water Authority, and State Water Contraciors
{collectively, the MSS pames} The evidence indicates that Woods or landowners within the
VWoods original service area had the intention before 1914 to divert up io 77.7 ofs of water for
irigation within its original service area, that Woods had an iirigation system in place to cover a
. significant amount of the service area prior 1o 1914, and that Woods expanded the water
management works after 1911. The evidence further indicates that some of this water was -
diverted under the riparian rights of Woods landholders, while some of it was diveried under
appropriative rights, Addi‘tionaily, the evidence indicates that the water rights associated with
the 77.7 ofs Woods diversion passed with the land as it wes subdivided subsequent to the 1911
sejvice contracts executed betwean Woods and individua! tlandowners. While the evidence
proffered is not necessarily sufficient to definitively establ;s.h the existence and scope of the
water rights for all purposss {for example, as againsta competing water right holder who claims
a lack of due diligence), it is sufficient for the State Water Board to decline to issue an

enforcemeant order halting those diversions.



Woods has presented several legal theories under which all lands in the Woods service area
would have maintained riparian water rights. The State Water Board rejects these theories.

The evidence further establishes that Woods has the capacity o diverf, and has in the past
diverted, at a rate higher than 77.7 cfs; that Woods does not monitor how much water it diverts,
oriowhom it dé_!ivers; and that Woods does not track under what claim of right water (s
diverted. This CDO prohibits such diversions, to the extent that diversions in excess of 77.7 cfs
are not being used solely for increased need on riparian lands identified in this order, or {o serve
other rights.for which Woods offers sufficient proof in the futu re. In order to abate the threat of
unlawful diversions, the CDO also fequires monitoring and reporting, including an accounting of
how much water is defiversd to whom and under what basis:of fight. The order also requires
Woods to stop providing water cutside of its original service area, absent a showing fo the
satisfaction of the Deputy Director for Water Rights (Deputy Director) that such landowners
aither have thelr own water rights or that other lands within the Woods service area have
reduced their use in an amount commensurate with the deliveries to lands outside the original

service area.

As the individual landowners within the Woods service area did not present evid ence regarding
thelr rights in this praceieding, the CDO accounts for the possibility that additional landowners
within the Woods service area may provide evidence of valid water rights that would enable
themn fo receive additional water beyond that covered by the 77.7 cfs diversion. The CDO
provides for revisions based upon submission of evidence of such rights that satisfles the
Deputy Director. ' ' '

20 BACKGROUND AND PROCEDURE ‘

Woods is an irrigation company that diverts water from Middle River, conveys the water to
customers in a service area on Middle Roberts Istand, and provides drainage services to a
slightly larger area on Middle Roberis Island, as depicted on the map in Exhibits WIC 8A & WIC A

" 6S." While Woods owns the pumps and operates the irrigafion and drainage system, it does

not have title to any irigated lands within the service area. (RT, Vol. li, pp. 451:25-452:7.)

! Throughout this Crder, citafions to the record indicate where in the record support fofthe statermnent is fof.and.
However, it does not indicate that such citation is the onfy suppart for the contention, or that other information
regarding the issue was not consklered. The State Water Board has lovked at the record as @ whole it reaching iis
conclusions. -



©On February 18, 2009, the Division requested by letter that Woods submit information
supporting its right to divert water. (Exhibit PT-4.} From March to October of 2009, Woods and
the Division communicated regardmg information to support water rights for Woods s diversions
‘at Middle River, and the Bivision mspected the facilities twice. (See Exhibit PT-1, p. 2.} Division
staff measured a combined diversion rate of 90 cfs during the second inspection. (/bid)

On December 28, 2009, ihe'Aséistant Deputy Director for Water Rights issued a' nofice of
proposed cease and desist order, including a .dfaft CDO, to Woods for the alleged violation and
threatened violation of the prohibition against the unauthorized diversicn or use of water.
(Exhibit PT-7.) The draft CDO would have reguired, in summary, that Woods end diversions in
excess of 77.7 ofs unless and until Woods met cenditions within specified timeframes, including:

(1) Filing a Statement of Water Diversion and Use that contained sufficient support for
Woods's claimed pre- 1914 appmpnatwe right and any other type of right exercised at
Woods's diversions.

{2} Submitting a fist of all properties and owners receiving water delivered by Woods s
facilities, including the basis of right for any properties recelving water afiher outside
Woods's service area, or in excess of Woods's claimed pre-1914 right. If no basis of
right acceptable fo the Assistant Deputy Director for Water Rights were estabhshed fora
property, Woods would ;mmed!ately cease delivery of water to that property.

{3) Providinga mon:tonng plan that included; a schedule for measuring diversions and
dischiarges; measures to ansure reasonable beneficial use of diverted wafer and to
minimize discharges_back into Defta waters; and a represenfcation of the process Woods
will take 1o ensure the above measuremeits oceur.

By leﬁef dated January 11, 2010, Woods requested a hearing. {E‘xhibit PT-8.) On
Aprit 7, 2010, the State Water Board issued a notice for a heanng to be held on June 7, 2010,
The hearing notxce identified the key heanng issues as:

{1) Should the State Water Board adop’t the draft CDO? ‘

(2) If the draft CDC is adepted, should any modifications be made {o the measures in the

draft order, and what is the basis for any such modifications?



The State Water Board received fimely Notices of Intent to Appear at the Woods CDO hearing
from: - | ‘ -
. Woaods Irrigation Company (Woods)

¢ The Stale Water Board's Prosecution Team (Proseéution_ Team} -

+ Modesto Irrigation District (MID)

o San Luis and Delfa-Mendota Water Authority {SLDMWA)

¢ State Water Contractors (SWC) |

= Counly of San Jeaquin and San Joaguin County Flood Control end VWater Irrigation

District (County) ' | '

» Ceniral Delia Water Ageﬁcy (CDWA)

¢ South Delta Water Agency (SDWA) .
County, CDWA and SDWA requested fo parttc:pate but not present direct tesi‘lmony

The heéring was held but not completed on June 7, 2010, and on June 10, 2010, the State
Water Board noticed continuance of the hearing on June 24, 25, and 28, 2010. The parfies
agreed to these coniinuance dates. The hearing was held but not completed on

* June 24, 25, and 28, 2010. On June 28, 2010, the State Water Board noticed continuance of
the hearing for June 28, 2010. Howsver, on June 28, 2010, Woods, joined by Courity, SDWA
and CDWA, requested that the hearing be confinued for a later date, and the parties agreed to
_me 2,2010. OnJune 29, 2010, the State Water Board noticed continuance of the héaring, and -
it was held and completed on July 2, 2010.

3.0 LEGAL BACKGROUND

Before addressing the arguments raised spacifically concerning the Woods CDO Hearing, a
brief overview of California water rights law would be helpful. California law recognizes two

~ principal types of rights to the use of surface water at issue in this maiter; riparian rights ahd
appropriative rights. Riparian rights generally attach o the smallest parcel of real property
contiguous fo a watercourse held under one fifle in the chain of titie leading to the present
owner, (Pleasént Valley Canal Co. v. Borror (1988) 61 CalApp.4th 742, 774-775.) Riparian
rights are flimited to the natural flow of the watercourse, (Bloss v. Rahilly, 16 Cal.2d 70, 75-76.)
Riparian rights are correlative refative to each other; where flows are insufficient to satisiy all
riparian right holders on a given watercourse, the riparian right holders must reduce their
diversions proportionately. (Prathérv. Hoberg (1994) 24 Gal.2d 549, 580.) Riparian rights have
a pricrity date relative to appropriative rights based on when the parcel at issus was patenied,
and are not lost by non-use, (Rindge v. Crags Land Co. {1922) 56 CalApp. 247, 251; Lux v.



Haggin (1886) 69 Cal, 255, 390.) This order dlscusses riparian nghts in more detail in sections
4.2 and 4.4. ‘

Users acquire appropriative rights by diverting water and applying it io beneficial use. The
maxim "first in time, first in right" govemns the relative priority of appropriaiive rights and the
rights of senior appropriators are served completely before those of junior appropriators. (City
 of Pasadena v. Clty of A[bambra_(1949) 33 Cal.2d 908, 926.) Appropriztors may develop rights
regardless of land ownersﬁip or use on the land, may use the water outside of the watershed,
_and may lose their rights through non-use. (Crandell v. Woods (1857) 8 Cal. 136, 142; Millerv,
Bay Cities Water Co. (1910). 157 Cal. 256; \Wat. Code, § 1241; Smith v. Hawkins (1898) 120
Cal. 86, 88.) An appropriator may change the point of diversion, place of use or purpose of the
water use, so long as stich changes do not harm other legal users of water or initiate a new '
right. (Wat, Code, §§ 1700 1707; Hutchtns (1956) The California Law of Water Rights, p. 175.}
Prior to December 19, 1914, the effective date of the Water Commission Act, difigent |
appropriation and application of the water to beneficial use sufficed to establish the right.
Appropriative rights established before that time are referred o as “pre-1914 rights.” Sin ce that
date, obiaining a water right parmi{ from the State Water Board (or its predecessor agency)
pursfjan’i to division 2 (commencing with section 1000) of the Water Code has beenthe
exclusive means to ohtain an appropriative water right. {(Wat. Code, § 1225; Pleasant Valley
Canal Co., supra, 61 Cal App.4th at p. 777.) Division 2 of the Water Code sets forth a -
comprehensive regulatory scheme demgned to ensure that water rights are sxercised i lﬂ an
~ orderly fashion, and that the water resources of the State are put to beneficial use 1o the fullest
extent poss&ble {Peopie v. Shirokow (1980} 26 Cal.3d 301, 308- -309.) Under division 2, the
State Water Board issues permits and licenses that authorize the use of water subject to
specified conditicns. ThJs order discusses pre-1914 rights in more detail in section 4.3.

Among The Staté Water Board's responsfonlmes, in addition to admlnls’serlng the permit and
licensé systemn under division 2 of the Water Code, are the prevention of the waste or _
unreasonable uvse‘of water, the protectlon of instream bensficial uses, and the protection of the
" public iterest, (Caf. Const., art. X, § 2; Wat. Code, §§ 100, 275.) The public trust doctrine also
. imposes upon the State Water Board ;ihe affirmative duty {o protect publie trust interasts in |
water, iﬂéludfng interests in commerce, fishery, recreation, and ecology, in navigable water
bodies, (National Audubon Society v. Supsgrior Court (1983) 33 Cal.3d 419.) The public trust -
doctrine also épp}ies to activfﬁes that harm the fishery in a non-navigable water. (People v.
Truckee Lumber Co. (1897) 116 Cal. 397; see California Trouf fne. v. Stafe Waier Resotirces
Controf Board (‘é 9849) 207 Cal. App 3d 585. )



Among the powers gramied to the Siate Water Board to enforce the Water Code is the authority
to issug a CDO on the determmaison that any person is viclating, or threatenmg to viclate the
prohibition agamst unauthonzed divarsion or use of water set forth in Water Code ssction 1052.
(Wat. Code, § 1831, subds, {a), (d)(1).) Water Code section 1052 provides that the dwerssqn or
use of water subject to division 2 of the Water Code in a manner other than that authorized

_under division 2 is a trespass. State Water Board Resolition No. 2007-0067 delegates
" authority to the Deputy Director to issue a CDO where no hearing has been fimely requestad.
. The October 4, 2007, Memorandum of Victeria A, Whithey 'redelegates.this aumoﬁiy tothe
Assistani Depuly Director. l

Waier Code section 1846, subdwlsmn (b) provides that any person who dogs not comply with a
CDO may be liable for an amount nof to exceed one thotsand dollars for each day in which the I
violation occurred. in addition o imposing administrative civil liability pursuant to this provision,
the State Water.Board may request the Attorney Genera! fo petition the superior court for

lnjunctwe_reh_ef (ld 8 1845 subd. (a) ) )

4. 0 DISCUSSION

41 The State Water Board Has Authority to Evaluate the Validity and Extent of the
Pre-1914 Appropnatwe and Riparian Claims of Right Advanced by Woods to the Extent
Necessary to Decide Whether Woods's Diversions Are Unauthorized

Woods et al.Z and County contend that the State Water Board lacks authority 1o issue a cease .
and desist order against Woods, orf io Impose any monrtormg or reporting reqwrements on
Woods, because Woods ¢laims to hold a pre-1914 appmpnahve water right, and Woods c[alms
‘tha’i the property owners within its service area hold riparian water rights. [n support of this
contention, Woeds st al. and County argue that the Water Code does not expressly author}ze _
the Board to determine the validity or extent of a riparian or pre-1914 appmpﬂaﬁve claim of
right, exceptina statdtory adjudication to determine all of the rights fo water of a stream éystem |
{(see Wat. Code, §§ 2500-2900), or in a court reference to the State Water Board of a suit for a.
determination of the rights to water {(see Wat. Code, §§ 2000-2076). Woods etal. and County
argue that, outside of a statutory stream adjudication or court reference, ény dispute concerning
the validity of a riparian or pre-1914 apprqpriétive claim of right can only be resolved by a court -
of law. Woods et al. and County also argue that water diverted under a riparian or pre-1914

" 2 yoods, SOWA and GDWA submitted a joint brief. For ease of referencs, this Order reters to these parties
collechively as "Woods gt al.” :



appropriative right is not subject to appropriation pursuant fo division 2 of the Water Code

{commencing with section 1000}, and therefore riparian and pre-1914 appropriative rights are

not subject to reguletion by the S'tate Water Board, except to the extent necessary o prevent

. waste or unreascnable use, ora violation of the public trust doctrine. Finally, Woods et al. anﬂ

'C0unty argue that, by is terms, Water Gode section 1831 does not authorize the Board to issue

a cease and desist order against a diverter who claims to hold a fiparian cr pre-1914
appropriative right because riparian and pre-1814.appropriative rights are not sub_[ect o

7 regulation pursuant fo dswsxon 20of the Water Code.

" Woods et al. and County’s cbntentien regefding the State Water Board's authoriﬂr [acks merit
because it is inconsistent with the Board's statutory authority to investiéate and take
enforeement action agains‘f the unauthonzed diversion or use of water. Wa‘ﬁer Code section
1051 authonzes the Board to invesi gate ake testimony, and ascertam whether water
attempted to be appropriated is appropriated i in accordance with state law. (See also -

Wat Code, § 183 [authorizing the Beard to held hearings and conduct investigations to the
extent necessary o camy out the powers vested in #].) If the Board fi nds that a persen has
diveried or used water without authorization, the Board may 1mpose administrative civil habmty
in an amount not io exceed five hundred dollars for each day durmg which the unauthorized
diversion or use céowrred. (Wat. Code, § 1052, subds. {a) & (b).) The Board also has authority
o [ssue a cease and desist order In response fo a violation or threatened violation of the
prohibition against the unauthorized diversion or use of water. (Wat, Code, § 1831, subd.
(d)(1).) The Board may require compi:ence with a cease and desist order mmed;ateiy, orin . _

" accordance with a time schedule set by the Board. {ld- § 1831, subd. {(b).} The lLegislaiure has -
directed the Board to take vigorous ac’ﬁon to prevent the unlawful diversion of water.
(Wat Code, § 1825 ) '

The Staie Water Board's authorily to evaluate the validity of a riparian or pre—ﬁ914 appropriative -
claim of right is inherent to the State Water Board's statutory authority fo investigate and take
enforcement acticn in response to the actual or threatened unauthorized diversion or use of
water. In cases whare a diversion is not authorized by a water right permit or license, but the
diveﬂer claims to hold a riparian or pre-1914 appropriative right, ascerteining whether the water
diverted has been appropriated in accordance with State law, as expr'ese!y authorized by Water
Code saction 1051, necessarily will entail evaluating and deciding whether the riparian or '
_pre-1514 appropriative claim of right is valid. Simitarly, taking enfbrcement action as authorized
by Water Code section 1052 or 1831 necessarily will entait evaluatmg any riparian or pre—1914
appropriative claims of right advanced by a diverter. Otherwise, the mere assertlon ofa nparran
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of pre-1914 appropriative claim of right, without providing information to support such an
assertion, would effectively thwart the Board's abiliy to sxercise its enforcement authority, and
to fulfill its sta‘gutory mandate to prevent ifiegal diversions. {See Wat. Code,‘§ 1825 [divecting
State Water Roard to take vigorous action to prevent the unlawiul diversion of water].)

In this case, Woods's divarsions are not authorized by a water right permit or ficense.
Accordinigly, the Board must evaluate whether Woods's diversions are authorized by a valid pre-
1914 approprialive right, or by valld riparian rights held by landowners within Woods's service
area, in order to decide whether Woods's diversicms are unadthorized, and therefore éubject to
enforcement action. ' A

Woods et al. and County's argument that, by &s terms, Water Cede seciion 1831 doaé not
authorize the State Water Board fo issue a cease and desist order against a diverter who claims

,'to hold a riparian or pre-1814 abpropriative right lacks merit as well. Section 1831, subdivision
© {d)(1) authorizes the Board to fssue a cease.and desist order in response to the upauthorized

diversion or use of waler “éubjéct- to Iciiv'isiop 2 of the Water Code (commencing with section
1600)1." Ssction 1831, subdivision (e} provides that the Board’s authority to issue a c_:ease_arid
desist order does not authorize the Board fo regulate the d%versio_n or use of water “not
otherwise subject to regutation of the bioard under [part 2 of the Water Code {commencing with 7
section 1200)]." Woods et al. and Counly argue that riparian and pre-1914 a_ppropriétive rights
are not subject to reguiation under division 2 of the Water Code (which includes pait 2), and
therefore Water Code section 1831 does not authorize the State Water Board to Issue a cease

and desist order against a diverter who claims to held a ripa_ri‘an or pre-1814 appropriative ﬁgﬁt.

" This argument is flawed because it begs the guestion, namely whether a given diversion

claimed to be authorized'by a riparian or pre-1914 appropriative right is in fact authorized by a
valid riparian or pre~1914 appropriative right. Ifiis not, the diversion is unauthorized, and '
therefore subject to enforcement action.- Woods and County are correct that the diversion of

water consistent with a valid riparian or pre-19i4 apprppn’aﬁve right would not eonstitute an -

hnauthorizéd diversion of water subject to division 2 of the Water Code. {Ses Wat. Code,
§§ 1201, 1202.) Accordingly, the diversion of water as authorized under & valid riparian or

pre-1914 appropriétive right W&;uid not be subject to a cease and desist order pursuant o Water

Code section 1831, subdivision (d)(1). Butif the claimed riparian or pre-1814 appropriative right
in question is not valid, then the diversion of water under the claimed right would constitute _an

unauihorized diversion of water subject to division 2 of the Water Code, and the diversion would
be subject 1o & cease and desist order pursuant to Watér Code section 1831, subdivision (d)(1}.

1.



Similarly, a diversion would be unauthorized and subject to enforcement action to the extent that
it exceeds the amount of water that may be diverted under a valid right, er is otherwise
inconsistent with the parameters of the right.® o

Essentially, Weods and County claim that Wocds's diversions are authorized by riparian and
pre-1914 appropriative rights, and ergue on this basis that the State Water Board jacks the
authority to decide whether Woods's diversions are authorized or ﬁcnt. “The U.S. Supreme Court
~ rejected a similar argument that an entily can avoid an agency's jurisdiction by claiming to be
exémpt from the agéncy’s jurisdiction in Wer’nbergef v Hynson, Weslcolt and Dunning, Inc.
(1973) 412 U.S. 609. In that case, the Court refected the contention that the Food ahd Drug

~ Administration (FDA) lacked jurisdiction to determine the validity of a manufacturer's claim tﬁaf :
a certain drug was not a “new drug,” within the meaning of the Federal Food, Drug, and
Cosmetic Act, and therefore tha manufaciurer was exsmpi from the Act's requirement fo submit-
substantial evidence of the drug's effectiveness fo the FDA, and obtain FDA ap'prcva'.l of a new
drug application (NDA). (/d. at pp. $23-627.) The Court held: ‘

It is clear io us that FDA has power fo determine whether particular drugs require an .
approved NDA in order 10 be sold fo the public. FDA s indeed the administrative agency
selected by Congress to administer the Act, and it cannot administer the Act intefligently
and rationally unless it has authority to determine what drugs are ‘new drugs’ . . . and
whether they are exempt from the efficacy requirements . .. . .

(/d. at p. 624.) Likewise, the State Water Board cannot ad minister the water n'_ght permit syster
effactively, or cam} out ﬁs statutory mandate to preventthe unlawful diversion of wate%, unisss
the Board has authority o dacide the validity of a diverter's claim to be exempt from the
peritiing system. {n many cases, such as this one, this will entall svaluating the validity of a
diverter's ripariaﬁ or pre-1814 approprigtive claim of right. . ' '

The Court of Appeal's holding in Phelps v State Water Resources Controf Board (2007) 157
CalApp.4ih 89 lends further support to the conclusion that the State Water Board has authority
1o rule on the validity of a riparian of pre-1914 appropriative claim of right to the extent |
necessary to decide whether to take_enforéement action against the claimant. The Phelps case

% Another problem with Woods et al. and County's interpretation of Water Code section 1831 is that their asserfion
that riparian and pre-1944 appropriative rights are not subject to regulation under division 2 iz overbroad and
fncomract, Atthough water diverted and used under valid riparian and pre-1914 appropriative rights is not subiect to
appropriation pursuant to-part 2 of the Watet Gode (se2 Wat, Code, §§ 1201, 1202}, riparian gnd pre-1814
appropriztive rights are not sompletely urregulated under diversion 2. (See, e.9., Wai, Code, §§ 1707 [autherizing
she Board 1o apprave a petition to change any type of right for purposes of protecting instream, heneficial uses], 2500~
2800 [zuthorizing the Beard o ditermine all the rights to 2 stream system], 5101 frequiring ali diverters fo file
staterments of diversien of use, unless certain exceptions applyl.)
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nvolved administrative enforcement proceedings simitar to this proceeding. In thatlcase, the
State Water Board concluded that certain individuals had.di\rertéd and usad water ilegally, and

issued an order imposing administrative civil Hability against them. {State Water Board Order -

WRO 2004-0004.) In seaching the conclusion that the individuals had diverted water illegall,
the Board addressed the individuals’ riparian and pre-1814 appropriative claims of right, and

concluded that the individuals' diversion and use of water was not authorized by valid riparian or
pre-1914 appropriative rights. (/d. at pp. 23-29, 34.) C

_On appeal, the court upheld the State Water Board's conclusions regarding thé individuals’

npanan and pre-1914 appropriative ‘claims. (Phelos v. State Water Resources Contro} Board,
supra, at pp. 116-119.) Arthough the Board's authority to decide the validity of the: individuals’
claims was not challenged in Pheips so the Court did not expressly address that issue, the
congclusion that the State Water Board did not exceed its authority by addressmg the individuals’
&laims is implicit in the Court's holding. (See also North Cualala Weater Co. v. State Water -
Resources Confrof Bbard {2006) 139 Cal.App.4tH 1577, 1589 fholding that the State Water

" Board's interpretation of the statufory definition of a subterranean stream was entitied to judicial -

deference because the Board's permitting authority over grdundwater is limited to water flowing
in subterranean sireams and the Board has the iaoyver to determine whether groundwater is
subject {o the Board’s permitting authority].)

4,11 The Racanelii Decision Doas Not Support Woods et al. and Cnunty‘s Contention
Regarding the State Water Board’s Authority

Woods et al. and Coun’iy argue that certain statements concerming the State Water Board’s _

authorrty over riparian and pre-1914 appropriative rights contained in United Stafes of America v,
Stafe Water Resources Com‘ro! Board (Racaneili) (1988) 182 Cal. App.3d 82 support their

~ contention that the Board lacks authority to rule on the validity or extent of riparian or pre-1 914

appropriative rights. - Racanelli contains a comprehensive overview of water right law, mc!uding
a dISCUSSIOl’l of the State Water Board's role In defermining whether water is available for
appropnatron by a water right applicant, and the Board's role in adjudicating water rights as pért
Qf a statuiory stream adjudicétion or court reference. (/d. at pp, 100-108.) As part of this |
discussion, the court stated that, in order to determine whether surplus water is available for- .
appropriation, the Board must examing riparié;n and prior appropriative rights, but the Board's

- estimate of available surplus water does not constitute an adjudication of tha rights of the

riparians and senior appropriators, whose rights remain unaffected by the issuance of a water
right permit. (fd. at pp. 102-104.) The court also stated that "the Board plays a limited role in
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resolving disputes and enforcing rights of water rights holders, a task left mainly {o the couris.™
(id. at p. 104.)

Thers are several problems with Woods et al. and County’s reliance ¢on these statements. First,
the statements were not essential to the court’s helding, and therefors are dicta.? Second, the

. court’s statements are of limited value in determining the. State Water Board's authority in this

proceeding because Racanelli was decided bafore the Water Code was amended to authorize
the Board o initiate administ'rat_ive enforcement proceedings in response o the unauthorized
diversion or use of water. Racenellj was decided in 1988. Water Code sections 1052 and 1831
were not amended to authorize the State Water Board to impose adminisirative civil liability or
issue a cease and deslst order in response fo the unauthorized diversion or use of water uniil
1987 and 2002, respectively. (Stats. 1987, ch. 756, § 1; Stats. 2002, ch. 852, § 6.)°

The third problem ‘with Woods et al. and County’s_feliance an the court’s statements in Racanelli’
is that the staterants actually 'suppdrt' the conclusion that the Boa}d has the authorily fo
determine the validity énd extent of a ripafian_or pre-1914 appropriative right to the extent
necessary to exercise its enforcement authority. The court recognized that the Board Is

required o examine riparian and pre~1914 appropriative claims of right in order to determine
whether surplus water is available for appropriation. Likewise, the Board may be required o

4 The holding in Racanell soncemnad the validity of water quality objecﬁves for the Delta that had been established by

the State Water Board, and the validity of the Board's declsion 1o modify the water right permits for the Central Valley

- Project and Stzte Water Project to reauire compliance with the objectives, "(Racanelf, supra, 182 Cal.App.3d at. atp.

98) Raranell did not ditectly Invelve the Board's auihority over riparfan and pre-1214 appropriative rights.

5 I its closing brief, County assests that the legislative history of the 2002 legistation that amended Watsr Coder
seciion 1831, Assembly Bill No, 2267 (2001-2002 Reg. Sess.), “dlearly indicates that the legisiative changes do not
expand tha legal authority for the Board to issue cease and desist ordsrs.” (County Closing Briefaip. 8.) County
focuses on a sentence in the Senate fiaer analysis of the bill which states, in an inartful paraphiase of Water Code
section 1831, subdivision (g), that the provisien is intended fo "clarify” that the kil “does not also expand the powers of
the SWRCB. (Sen. Rulés Com., Off, of Sen. Floor Analyses, 3d reading analysis of Sen. Bil Mo, 2287 (2001-2002
Rag, Sess.) as amanded Aug. 19, 2002, at p. 1. We tzke official notice of the Senate floor analysis of the bill
pursuant to-Califorfia Code of Regulations, fitle 23, sectlon £48.2 and Evidence Code section 452, subdivision (o).}
But the same analysis clearly indicates that the bill was intended fo expand the Stale Water Board's cease and desist
order authorily: “This bill expands ihe State Water Resources Control Boards (SWRCEs) [sic] enforcemant authority -
by autharizing the SWRCB fo issue cease and desist orders, not only when a permit holder is in violation of 2 water
right permit, but alse in the case of illegal diversions and other violations of SWRCE orders and decisions.” {fbid.} As
stated earlier, Water Code section 1831, subdivision (g) provides that the Board's authority 1o issua cease and desist
ordars does not attherize the Beard to raguiate the diversion or use of water “not otherwise subject o regulation of
the board under [part 2 {(commencing with section 1200) of division 2 of the VWater Code]” Part 2 of the Water Code
contains provisions gaveming the acquisition and regulation of water right permits and licenses. Accordingly, based
on the statutory [anguage itself, subdivision (2) appsars to have been intendsd to clarify that the legistation expanding
the Roard’s enforcement authority was not intended to expand the Board's parmitfing authority. But the Board glready
had permnitting authority over the divarsion or use of water not authorized by or in excess of that authorized by valid
fiparian or pre-1914 appropriative rights, and the 2002 legislation authorized the Board to issue cease and desist
orders, and fo adopt any findings of fact and conelusions of law necessary fo decide whsther to lssue a cease and
desist order, in responsa to ny such unauthorized diversions or uses. o
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exarmine ripérian and pre-1914 appropriative claims of right in order to determine whether
diversions are unauthorized , and therefors enforcement action is warraniad.®

it bears emphasis that, consistent with the court's statement in Raoaﬁeﬂi the State Water

Board’e determination as o the validity of a riparian or pre-1914 appropriative claim of right in
the context of an enforcement proceeding does nof constitute a determination of the right as
that term is used in the context of a statutory stream adjudication or a couit reference. A
statutory stream adjudication is akin to'a quiet tifle action, in which ali the rights o a stream
system are established and quantified, and the priority and other parameiers of the rights are
defined. {See Wat, Code, §§ 2501, 270G, 2769.) Depending on the nature of the proceedmg,
court reference may entail the same type of definitive and comprehensive definition of watér
tights: The determination of rights in a statutory stream system adjudication is binding on all
parties claiming rights to the stream system, whether or not they partlcipated in the adjudtcatlon.

(., § 2774)

By contrasi, if the validity and eﬁeni of a riparfan or pre-1914 appropriative right is determined
in the context of an enforcement proceeding, the validity of the right is determined for the more
limited purpose of deciding whether enforcement action Es' warranted. For this mofe limied
purpose, it may not be necessary to define-all of the parameters of a right. For example, the
priority of & right might not be relevant to the issue of whether diversions under the right are
unauthorized. In addition, the State Water Board's determination In an enforcément proceeding
that a claim of right is valid may not be based on the same amount or qLiaEity of evidence that

' would be requlred 1o substantiate the right in a statutory stream adjud[catlon or court reference,

The Board's decision whether fo take enforcement action |s dlscrettonary, and the Beard may
elect not fo take enforcement action againsta dwerter even if the ewdence substantiating the
dlverter s c!alm of right is deficient it certain respects (See Schwartz v. Poizner (2010} 187

‘ Cal App.4th 592, 598-588 [Cailfornla Department of Insurance Commisgioner's dEClSIDn

whether to tzke enforcement action ‘against insurers discretionary]; Citizens for a Betler
Environment — California v. Union Oif of California (9th Cir. 1996) 83 F.3¢ 1111, 1118-1120

% | ke the statements in the Racanefli decision, County’s refilance on a statement contained in a law review article
wiitten by Andrew H. Sawyer, Assistant Chief Gounse! fo the State Water Board, is unavaiiing. In the article, Mr. -
Sawyer allowed that the State Water Board’s continuing authority over pre-1814 approprative rights under tha public
trust doctrine and Water Code ssation 275 “does not amount to regulatory autherity over proprietary right issues to
the same extent as for parmitted and licensed fights.” (Sawyer, Improving Effficiency Incrementally: The Governor's -
Commission Attacks Wasle and Unreasonable Use (2005) 35 McGeorge L.Rev, 209, 223, fn 82.} Mr. Sawyer went
on to state, however, that the Board "may review and make findings on lssues concerning claimed pre-1914 rights to
ihe extent reasonably necessaty fo carry out the [Board's] other responsibilities.” (ibid) As examples of the Board's
other responsibilities, Mr. Sawyar cited to Water Code sections 1081 and 1052, which authorize the Board to

. investipate znd {ake enforcement action in responss to the unauthorized diversion or use of water.
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{compliance schedule in cease and desist order an exercise of Régional Water Quality Controi
Board's enforcement discretion))

41.2 Woods et al. and County’s Argumant that Board Has Dlsc[atmed fs Authonty
Lacks Merit -

Woods ef al and County also argus that the State Water Board itself has drscla:med its authority
to determlne the validity of claimed riparian and pre-1914 appropriatwe rights. In support of this.
‘argument, Woods etal. and County cite to several water fight decisions adopted by the Stale
Water Board or its predecsssors betwesn 1958 and_'1971, which include statements fo the efféct
that the Board does not have jurisdiction over riparian and pre-1814 appropriative rights.

Woods at al. and County also cite to several informationaf documents that were posted on the
Beard’s website, which include similar statements. Woods et al. and County’s reliance on these

decisions and documents is misp!aced, as explained balow. -

Woods ot al. and County’s refiance on the State Water Board demsmns is m;sp[aced because
none of them are on point. The decisions cited by Woods et al. and County all concemed
whether or uinder what conditions to approve water right applications or petxtlons None of the .
decisions addressed the Board’s authoniy to determme the validity of a r:panan or pre-1914

‘ appropnatwe claim of right in the context of an administrative enforcement proceeding. In fact,
none of the decisions could address this issue because they were all adopted before the Water

Code was amended to authorize the Board to initiate administrative enforcement proceedings in . .

response to the unauthorized diversion or use of water. As stated above, the decisions were
- adopted between 1959 and 1971, and Water Code sections 1052 and 1831 were not amended
: to authorize the State Water Board o impose admlmstratnie civil liahility or issue a cease and
desist order in response to the unauthorized diversion or use of water until 1287 and 2002,
respadtii}ely. (Stats. 1987, ch_. 758, § 1; Stats. 2002, ch. 852,§6)

Not only Is Waods ctal and Countys refiance on older Staie Water Board dems:ons misplaced, ‘
but Woods etal. and County overiook the fact that, since Water Code sections 1052 and 1831
were ‘amended, the Board has consxstentiy exercised its authority fo determine the validity of
cla:med riparian and pre—1914 appropriative rights to the extent necessary to prevent the
unauthorized diversion or use of water, (See, e.g., State Water Board Order WR 2001-22 at pp.
25-28, 65 [requiring a report substantiating a claimed pre-1914 sppropriative right}; Order WRO
2004-0004 at pp. 23-29, 34—35 [imposing administrative civi liability after concluding that
diverters did niat hold valid nparian or pre- -1¢14 appropriative rights]; Order YR 2006-0601 at
PD. '12-16 20-21 [i l_“mposmg admi ms’cra‘hve civil liability and issuing a cease and desmt order after
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determining the validity and extent of a claimed pré 1914 right and concluding that the diverier
had diverted more water than authorized under the nght] Ordermgg_ﬂp_ﬁ_t_i at pp. 5-8, 57
issuing a cease and desist order for diversions in excess of total amount authorized 1o be
diverted under both permitted and licensed rights and rzparlan and pre-1914 appropna’_fave rights
previously quantified by the Board].)

Woods et al. and County also cite to several informational documents in suppoﬁ of their
argument thet the State Water Board has diéclaimed fts au‘thrity to determine the validity of
riparian and pre-1814 appropriative rights. Woods-etal. and County cite to @ pamphlst entitled’
“Information Periaining fo Water Rights in Califorhia,“ {water rights pamphlsf).. (Couhty’s .
Request for Official Notice (June 30, 2010) Exhibit 1.) In'addition, County cites to the answers
to swo “Frequently Asked Questions” posted on the State Water Board's wébsita {FAQ
document). (County’s Request for Official Notice (June 30, 2010) Exhibit 2.) As stated in the
hearing officer’s July 19, 2010 wiing on County’s requast that official notice be taken of these
documents, the documents were produced and placed cn the State Water Board's website by
an unknown State Wafer Board staif person or persons at an undeﬁned tlme

Woods et al, and County’s refiance on these documenis is misplaced because they are not
regulations that hava been adOptéd by the State Water Board, and therefore they canniot be-
used as guidance in this proceeding. (See Gov. Code, §§ 11340.3, subd. (a), 11342.800
[prohibiing an agency from using a guideline, manual, or cther standard of general application
- thathas not beern adopted as a regulation for purposes of implementing or 1nterpretmg the !aw
administered by the agencyl.)

" {n addition, assuming for the sake of argument that the documents maf be used as guidance,
'the documents themselves are ainbiguous, and do not clsarly stand for the proposition that the '
Stase Water Board has disclaimed its authority to determine the validity of riparian and pre-1914

~ appropiiative rights in the context of an enforcement proceeding. For example, County cites fo
the FAQ document for the proposition that the Board will not investigate complaints involvmg
riparian or pre-1914 appropriative rights. (County s Request for Official Notice (June 30, 2010)
Exhibit 2, p. 8.) But the FAQ docurnent also indicates that the Board will investigate alleged
ilegal diversions. (/bid.) Woods et al. and Counfy also point to a statement in ihe water righis
pamphlet fo the effect thatthe State Water Board does hot have the authority o determine the -
" validity of riparian and pre-1914 appropnatwe rights, but may assist the courls tn such
determinations, and Couniy points. to a similar statement in the FAQ document io the effect that
stich rights can only be confirmed by the courts. These statements are correct to the extent that
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- they were inten&ed to mean that the State Water Board's adjudication of riparian and pre—19'i4
eppropriative righté in a statutory siream adjudication or court reference must bs confirmed by
" the appropriste court. {See Wat. Code, §§ 2016-2019, 2075-2076', 2750-2774.) If on the other
hand these statements were intended to mean that the Board does not have the authority to
avaluate the validity of claimed ripasian and pre-1914 appropriative rights to the extent
necessary to decide whether there has been an unauthorized diversion or use of water, then
these statements are inconsistent with the State Water Board's statutory enforcement authériiy
and established Board precedent, as discussed above. ” '

For the foregoing reasons, Woods et al. and County's arguments that the State Water Board
does rot have authority in this case, or has disclaimed its authority, lack merif. Consistent with
the Board’s s_tatutol"y autherity to inyésﬁga’te and take enforcement action in response to
unauthorized diversions, the Board has t_hé authority to evaluate the pre-1914 appropriative and
riparian claims of right advanced by Woods to the extent necessary to determine whether
Woods's diversions are una-uthurizéd. in whole orin paﬁ, and whether it would be approprieteio
issue a cease and desist order agalnst Woods. Similarly, the Board may impose mohitoring and
- feporting reguirements fo the extent necessarﬁf to ensure that Woods somplies with the cease
and desist order. ' : CL

7 The pamphlet is dated 1890, At that time, the State Water Board did not have authority to issue a cease and desist
ordsr in response to the unauthorized diversion or use of water, and the State YWater Board did not have authority to
administratively impese penalties for viclation of Water Code seclion 1052 except for viglations oecurring during,
critically dry years. {See Wat. Cods, §.1052, subd. (b), as amended by Stats. 1987, ch. 756.) Alihough the pamphiet
is incomect i it is interpreted as a statement about the Stale Water Beard's enforcement authorify under existing law,
as applied to the State Water Board's enforcement authority in 1990 it amounts to nothing more than a generajization
‘made without exprassly recognizing an exoepiion to that generalization. : )
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4.2 Some Lands Within the Woods Service Area Have Likely Mainminéd Ripartan Rig'hts
421 General Description of Riparian Rights ' l

As discussed in State Water Board Order WRO 2004-0004 (hereinafter *Phelps’y:

A riparian water right is part and parce! of the land. (Lux v. Haggin (1886) 68 Cal. 285,
381.) A riparian right to take water from a stream and use it on a specific parcel of land
generally exists under California law when (1) the land is configuous fo or abuts the
stream (Rancho Santa Margerita v. Vaif (1938) 11 Cal.2d 501, 628; Joerger v. ML Shasta
Power Corp. (1932) 214 Cal. 830); (2) the parcel is the smaliest parcel held under one
fitle in the chain of #itls leading to the current owner of the parce! (Rancho Santa |
Margarita, supra, 11 Cal.2d at 529; Boehmer v. Big Rock Imigation District (1897) 117 Cal.
19, 26-27 [48 Pac, 908]); (3) the parcel i§ within the watershed of the stream {Rancho
Santa Margaiita, supra, 11 Cal.2d at 528-529; see also, Pleasant Vailey Canal Co. v.
Borror (1988) 61 Cal.App.4th 742, 774-775 {72 Cal.Rpir.2d 1], summarizing these peints).
Parcals that are not contiguous to. a stream, or do not meet the other elements of this test
- do not include riparian water rights unless an exception to this test is applicable.

(id., et pp. 8-10 fn omitted.) .

Riparian rights typically have a high priority and are not lost by non-use. They are subjéct to
certain limtations, as well. Forvexainple, they are subject to reduction in common with other -
ripariaris on a watercourse In times of shortage. They may only be used on the contig'uous
parcel, and withir the watershed of the stream fo which they are riparian. Because the right

_dépends on-the water naturally available, & riparian right cannot provide the basis fo store water

in wet periods for use in dry periods. Nor can it be used to divert water that is available through
ratumn flows of Imporied water or water released after seasonal storage in upstream reservoirs,
(Sée generally 1 Slater, California Water Law and Palicy (2002) § 3.05 pp. 3-14 — 3-15 [riparian

rights are narrowly construed].)

A parcel of Jand méy retain a riparian right to a waterbody to which it was onee riparian, even
after losing cbntiguity toihat Waterbody,-whére there Is evidence of an intention to mainiain a

* riparian right at the time when the parcel was severed. Evidence of such an intent iypically

consists of ianguaée in the deed® that severed the parcel from the waterbody, but may also
consist of other evidence, such as & difch present at the time of conveyance that connects the
severed parcel to the waterbody or a contract to maintain irrigation service from the waterbody .

- % Woods et al. argue that cerilficates of purchase are insufficient evidence to show sevarance of.a riparlan right,

despiie statamants by Mr. Wee, an expert witness for MID, te the condrary. They do hot cite to any certificates of -
purchase in the record, and a review of Mr. Wee's evidencs provided nona. Therafore, this order does not further
address this argument. :
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10 the parcel entered info before conveyancs. (See Rancho Santa Margarita v. Vail (1938) 11
Cal.2d 501, 538: Hudson v. Daifey {1909} 156 Cal. 617, 624-25; Phelps, supra, at pp. 27-28)

4.2.2 Relevanee of Riparian Rights to This Proceeding

" MSS parties argue that the State Water Board cannot find that Woods itself holds riparian water
" rights, because: (1) the proceedings and haldings of Woods frrigation Company v. Department
of Employment (DOE) (1858) 50 Cal.2d 174 estop Woods from asserting ownership of riparian
water rights;9 (2) the evidence does not support a finding thét Wooas owns riparian water rights,
and (3) the Delta Pool thaory does ot _support'Woods's_c[aim of ripardan water rights. MSS
' patties’ brief does not cite anywhere in the record in which Woods claims fo have a riparian
right, and a review of the evidence did not indicate such a claim, outside of a statementina
.March 4, 2008 lefter from Dennis Geiger to John O'Hagan. (Exhibit PT-5.) A riparian right is
part and parcel of the land in which it adheres, and can-therefore be owned only by the
" landowwier. (Lux v. Haggin (1886) 69 Cal. 255, 381.) Given Woods's admission that it owns no
property on which it is using the water, it can own no fiparian rights that are relevant fo this
proceéding. {RT pp. 451 :2_5—452:?’.) Becauss the admiﬁed lack pf dwriership of irrigated laﬁd
precludes Woods from diverting under its own riparian right, this order does not further discuss . _
MSS parfies’ arguments concerning Woods’s E:!aim of riparian water rights. This order
addresses the Delta Pool theoryiin relation to the landowners in the Woods service area in
. section 4.4.1. ‘ ' :

. This does not mean, however, that riparian rights of the lands-within the Woods service area are
irrelevant to this hearing. No party has presentéd a compeiling reason that Woods coufd not -
serve water to a parcel under a landowner's riparian rights. Both the prosecution team and h
MSS parties acknowledge that Woceds should not be prohibited from making water deliveries to
landowners who hold valid water rights that would authorize them to divert in ihe same amount
from the same source. (Exhibit PT-7; MSS Closing Bi‘ief, p. 4; see Wat. Code, §§'1 810-14.) l
Put another way, proof that Woods is deli\rering water In excess of what it is authorized to |
deliver under its appropriative water rights, standing alone, would constitute proof of an actual

or threatened unauthorized diversion of water, and the mere assertion that the reciplents might
have rights of their own would be insufficlent o rebut that proof. If the evidence shows that the

B DOF supra, 50 Cal.2d 174 does not 25top Woods from claiming any type of water rights. The eauses of action in
the present matter and DOE are disiinct, so olaim preclusion does not apply. The language in DOE regarding Woods’
water rights was riot nacessarily decided in the case, and if does not appear that the question of water righis was

- actually itigated, so issue preclusion does not apply. Judicial estoppel is inappropriate because there is naufficient
evidence that Woods actually claimed not io have water rights in the DOE proceeding.
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deliveries are authorized under the rights held by those wiho recelve the water, howe;.fer, that
prima facle case will have been rebutted. This order does not definitively determine the riparian
rights of landowners within Woods’s service area: any individual owner claiming such rights

“may do so in an apptoptiate proceeding. However, this order does evaluate the extent to which
the information Woods provided regarding such riparian rights provides a basis upon which '
Woods can rely in delivéring water, and upon which the State Water Board can rely in
determining whether to issue a CDO. 1t finds that some property within Woods's service ares,
that which John N. and EW.S. Woods (hereinafter referred to as the Wc}ods Brothers) acquired
onJune 8, 1891, likely maintained rparian righis to Middle River, and that Woods may therefore
rely on a claimed riparian nght to deliver water to those lands. {See Exhibit MSS~R—14 exh. 7A
Ttabeling the tract "Parcel 27. yoo

, Tﬁis order modifies the draft CDO to accc;unt for the fikely riparian status of these lands, and to
- account for the-potentiai that individual landowners may come forward with new evidence
regarding their retention of riparian n‘ghts; to Middle River on lands which are no longer
contiguous to it. o

To the extent that parties raise additicnal arguments conceming maintenance of riparian rights
to larger fracts of land, this order discusses and dismisses those arguments in section 4.3,
belaw. B

423 Scope of Lands for Which Woods Has Demonstrated a leel[hood of
Riparian Rights

4.2.3.1 “Parcel 2” Appears to Have Maintained Riparian Rights

.MSS parties and Woods presented evidence concerning acqu'isiﬁon of lands within the future
7 Woods semce area. Pncr to 1889, Stewart et 2). owned the entire area, and sold it in sections
from 1889 through 1992 (Exhibit M8S-R-14, exh. 7A; ‘WIC-6D, WIC-8E, WIC-6F, WIC-6G,
WIC-6H.) Stewar et al. sold the first fract, which did not abut Middle River, Bumns Cut-off o¢ the
former Duck Slotgh, to Blossom on November 26, 1889. {/bid.) The Woods Brothers’
apparently acquired this.land from Blossom sometime between 1893 and 1909. {Compare jbid.
“with Exhibit WIC-2A.) - Stewart et al.’s second transaction in the Woods service area was to sell
a 710.86 acre tract of land, “Parcel 2," fo the Woods Brothers on qune 8, 1891, (Exhibit MSS-R-

10 \here an exhislt Includes within it exhibits from cther hearings with their own numbering system, or has numbered
exhibits as an attachment, a pinpoint Gie to the "exhibit within an exhibit’ Is noted with a lowercase exh,, followed by
the number used to identify ihe specific exhibit from the cther hearing or the numbered attachment.
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14, exh. %A,) Parcel 2 remained contiguous fo Middle River. (ibid.) The sale of this tract, and
of two other tracts afong Middie River sold the same day which are outside the YWoods service-
area, separated the rest of Stewart et al.’s lands from Middle River. (/bid.; Deed of June 8, 1881
transferring land from Stewait et al. to C. Bruse; Deed of June 8, 1831, transferring land from
Stewart &t al. o B.R. Keenan.) '

The evidence indicates that the Woods Brothers and thelr heirs malntained possession of
Pareel 2 until execufion of 1911 service agreements between Woods and EZW.S, Woods and
the heirs to John N, Woods, respectively. (See WIC-60 [agreement with EW.S. Woods], WIC-
6P [agreement with Jessie Lee Wilhoit and Mary L. Douglas, heirs to John N. Woods].)
Pursuant to the agresiments, Wcéds agreed fo deliver water from Middle River io E.W.S. Woods
and the hairs to Jehn N. Woods for pﬁrposes of irrigation on specified fands, including Parcel 2.
{WIC-50, WIC 6Q [map of lands sajbject to agreement with E\W.S. Weods], WIC-6P, WIC-8R

"[map of lands subject fo agreement with Wilhoit and Douglas].) Because the irrigation contracts
were in place, and the con;tréc_:ts were intended as a lien upon all the lands after subdivision, it
appears that the parties to any later subdivisions within Parcel 2 intended to maintain riparian
rights to the iracts that lost contiguity with the river. (See Phelps, pp. 27-28.) Therafore, all the
tands on Parcel 2 appéar {o have maintained ribarian rights.

4.2.3.2 The Remaining Lands in the Woods Service Arsa Appear to Have Lost Rlparlan
nghts o Middle River with the Transfer of Parcel 2.

Woods et al. argue that, under the standard set forth in Murphy Slough Assooiation v. Avila
(1972) 27 CaLAph.Bd 649, the transfer of Parcel 2 did not sever riparian rights from the .
remaining portion of the lands held by Stewart et al, which were later sold to the Woods brothers
in various land transactions. {See Exhibit M5S-R-14, exh. 7A.) These lands make up the rest
of the Woods original service area, with the addition of the 500 acre tract in the middle of the
service area, which was transferred first to Blossom, then to the Woods Brothers. (See M3S-R-
14, Woods Exhibit 74; Exhibit'-WIC-éE.)

4.2.3.2.1 Interpretation of Murphy Slough

At issue In Murphy Slough was a grant of a properly interest to a narrow strip of property that =~
divided the grantor's original parcel into a small area north of the strip adjacent to Murphy
Slough and a much larger southerly section which the narrow strip'separated from the
waterbody. (Murphy Slough, supra, at pp. 851-52.}) The deed referrad to the grant as a transfer
in fes, with the sirip being sold {0 a reclamation company for the purpose of building a levee,
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{Id. at pp. 852-5.) The deed also named a series of other grantors who granied interests in a
similar stﬁp of land at the same fime. (/d. at p. 851.) Other grantors sold inferests in their
remaining lands approximately 10 and 20 years Jater, subject to a right of way for a levee and
other reclamation works, and specifically recited that the land transfer included proportiona;te
rparian rights. {id. at p. 663.) Upon reviewing this evidence in combination with the actual
grant language, the appellate court upheld a frial court's finding that the transfer was intended’
only as a grant of right-ofway, rather than as a canveyance of a fee interest, and that therefore
the larid south of the levee strip retained Hs riparian rights. -(/d. at pp. 653, 658.)

"I addition, the court opinad that, even if the trial court had found that the strip of tand had béen
transferred in fee simple, the southem tract of land would have retained its riparian sights.
(/d. at p. 658.) Extrinsic evidence indicated that the parties did not intend to convey any riparian
rights, let aione the riparian rights that would otherwise attach to the property that was not
conveyed. (/d aipp. 655-866:) The later-issued grant deeds further indicated tﬁat the parties
" did not intend for the grant of the strip of land to convey the riparian rights to the remaining
fands. (/d. at pp. 657-658.) '

In dicta, the court discusses a rationale for the rule set forth in Anaheim tUnion Water Co. v.

Fuller (1907) 150 Cal. 327, that when riparian land is subdivided such that one parcel becomes
non-contigucus to the waterbedy, the nencontiguous parcel loses its riparan status, absent - .
proof of an intent to the contrary: '

“In a grant, the grantor has title to the land subject to the grart. The proposed
grantee has nothing, and therefore ... secures only such fitle as is granted.

When the grant is silent as to riparian rights obvicusly such rights have nof been
conveyed and remain with the grantor for the benefif of his retained fands and for
the benefit of cther riparians.’ . '

(Murphy Slough, supra, at pp. 656-857 [quoting Rancfio Santa Margarita v. Vail (1938} 11
Cal.2d 501, 538-39) [Emphaéis gdded in Murphy S}ough].) The couri states that the .
presumption that non-contiguous fands granted from a larger parcel without mention of rparian
rights in the conveyance lose their status does not control in & situation in which the granfor -
retains land severed from the stream, and that “absent some expression of inieni o convey or
sever rights in the lands not included in the conveyance, the grant must be'deemed napposite
to a consideration of the riparian status of the excluded land.” {/bid.) | Instead the general
principle of the intention of the parties to the conveyance controls. (bid.)
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Plsasant Valley Canal Co. v. Borrer (1998} 61 Cal. App.4th 742, 780-781 interpreted the effect of
the decision in Murphy Stough. S

Aﬂer conciuding thet the intent of the parties to the conveyance was the principal
~ consideration, and exirinsic evidence was admissible {o establish intent ... the

Murphy Slough court noted {hat the reclamation district had paid only a nomlnal

sum for the strip of land, that riparian rights would have beenofnouse onthe -

fand ... and that the grantors had contihued for 30 years after the conveyance fo

divert water to their property beyond the levee without any intervention by the

_ reclamation district.

(fbid.y The court then\aﬁaiogized the granting of a right of way jor the levee In Murphy Slougff to
that for a wagon road in Pleasant Valley, and found that the intent of the parties was clear that
this right of way did not sever the riparian right. (/d. at p. 781.) Thus, the same couri that
. authored the Murphy Slough, supra, opinion did not apply a presumption against severance of a
riparian right when the grantor maintained the non-contiguous parcel. Instead, the court relied
on the casa for the actual holding that lotked to intent of the parties In the face of the deed’s

silence on the maiter.
4.2.3. 2.2 Interpretation of Rancho Sanfa Margarita

Rancho Sanfa Margani‘a add ressed whether the presumption set for’ch in Anafielm, supra, fhat
deeds dividing nonnconnguous parcels from a larger riparian tract lose their riparian rights if the
deed is sileni applies fo judlmal pariitions of property. {/d. at p. 538-541.) “The land at issue had
been held in common by six owners, and then had been partitioned by judicial decree into six
separate parcels, some of which lost canfiguity with the Temecula-Santa Margarnia River. (/d. at
p. 538.) The court established a presumption that the joint tenants’ now separate parcels al
maintained riparian rights, even where the pariition decree was silent, becauss, prior jo the
partition each joint tenant owned equal shares of all the property rights associated with the
lands, mcludmg the riparian nghts and a judicial partltion is intended to allow each owner to
keep exactly what he already owned. {/d. ai p. 539.) Rancho Santa Margarita contrasted this
sftuation with that of a grant of a non-contigiious parcel in which the grantee owns nothing, and
receives only what the granior provides, (/bid.) The discussion does not contrast a grantor who
reiains land abutting the stream while conveying non-contiguous land with a grantor who retains
non-contiguous land while conveying land abutting the stream. Rather, the court is contrasiing
‘a grant deed with a judicial partition. (1bid. ['There is a fundamental distinction between a grant
deed and a partition decree”].} The court does not extend this reasoning to opine on whether a
grantor maintains a ripérian right on non-contiguous lands when the grantor granis away the
fand that ties the land to the waterbody.
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.4.2.3.2.3 Application o the Current Facts

Both Rancho Santa Margarta and Murphy Slough deal with exceptions to the generai_ ule
concerning loss of riparian rights through subdivision of property that severs parcels from
contiguity with the stream. The dicta in Murphy Sfough regarding grant iransfers are not
‘necessary to the holding, and the Sanfa Margarita court doés rof even in dic:fa address a
presumption conéerning the grant of contiguous lands that separate a retained tract froma
waterbody. ) .
A review of authority cited in these cases and in major water law treatises did nof reveal any
California precedents, aside from the dicta in Murphy Slough, directly addressing the guestion
of maintenance of riparian rights on retained non-contiguous lands where contiguity has been
jost through & grant deed of a fee intsrest. Similarly, a search for persuasive au’chorl‘cy in other
states revealed no cases applying a presumption of maintenance of riparian rights on non-
contigubﬂs parcels, except where a narrow right—of-wa\j- strip was granted, and did find one
applying a presumption that the rightis lost. (See Thompson v. Enz (1687) 379 Mich. BG7, 695
[building canals to severed non-contiguous properties insufficient to reserve riparian rights
' becaﬁse rparian lands must abui a natural watercourse].) For the reasons described below,
the State Waler Board declines to extend the dicta in Murphy Slough to create a presumptlon
that a granter retams & riparian right when the grantor divides a npanan property, and keeps
only the land that is not contiguous to a ‘waterbedy. Like the court in Murphy Sfough we seek to
delermming the inteni of the ;ﬁarties, but we base our determination on thé ex}idence as to the
parties’ infent, without tfpping the scales ‘by resortto a iegal rule that a deed that provides no
avidence of intent 1o retain riparian righfs should nevertheless be presumed o do so.

Under English common law regarding riparian rights, and since its adoption in California in Lux
v. Haggin, the central defining feature of a riparian right has been that the land abuts the
waterbody. The land benefits from the contiguity with the waterbody by being abie to share its
waters in cormmon with other lands adjacent to the water. (E.g. Duckworth v. Watsonviile Water
and Light Co. (1907) 150 Cal. 520, 526 [The right exists because the stream runs by the land,
and thus gives the naiural advantage resulting from the refative .si‘cuétion"].) Unlike an
appropriative right, the holder of the ﬁparian land cannot separate the right from the land, and
transferitto a non;contiguous parcel. (/d. at pp. 526-27.) The riparian right is thus inseparable
from land that abuis a stream. o
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[n California, as in other Western states where water is a limiting factor in land development, the
right of appropriation was adopted to allow. non-ripasian lands fo access water. This made a

* ripafian right unnecessary for non-riparian lands, as long as sufficient water was available for
both appropriators and riparians. In most instances, riparians have priority over appropriators,
allowing them preferer{c:é in even new water uses over appropriators who have made significant
investments in reliance on diversions and uses on non-riparian lands. {See e.g. Unifed Stafes
v. State Water Resources Contiof Board (1986) 182 Cal. App.3d 82, 101-02,) Additienally, in a
situaticn of water scarcity, riparian owners must reasonably appertion the fimited water supply
among themsalves. Riparian propetties theréfore presurnably haneiit from miiing the acreage
and number of landowners that maintain a riparign right, when there is scarcity,

A grahtor of the contiguous portio_n of a larger parcel could reasonably choose 1o reap the
rewards of the riparian henefit by cﬁoosing {d either maintain a riparian right on the non-
contiguous portion or by demanding a higher price for the contiguous parcel, based on s
riparian nature. The State Water Board sees no reason {0 presume that sfience means the
granior chose to retain. the right on the non-contigucus land, as opposed {o having bargained a
higher price for the sale of the contiguous parcel of land. This is particularly true because
silence regarding a reservation of grantor’s rights in the transfer instrument shiould not be

‘ inferpreted against the grantee unless there is strong evidence that grantes Knew or should .
have known that grantor intended to reserve such rights. (Holmes v. Nay (1 921) 186 Cal. 231,
237-38.)

Such & presumption would be particularly inappropriate in a case such as this one, where the
retained lands maintained a riparian connection to other natural waterbodies. Here, atits
severance from Middle River, the remaining Stewart et al. property was undisputiedly contiguous
to Burns Cut-off, and possibly also to Duck Slough, whereas the property af issue in Murphiy
Slough does not appear to border more than one waterbody. {Compara Murphy Slough, supra,
at Appdx. 1, p. 660 [map of properfy not showing configuity with ény other waterbody] with -
Exhibit M8S-R-14, \Woods Exhibit 7A.) 1tis unclear that the Murphy Sfough court would have

. used the same dicta regarding the effect of not mentioning riparian rights to a parficular
waterbody, or ultimately reached the same conclusion regarding the intent of the parties, had
the parcels been contiguous to other waters.

Unlike in Murphy Slough, there is no indication in evidence here that Stewart et al. intended fo
mairitain a right to Middle River on their remaining properties. There is no evidence of an

frrigation sysiem to those lands, or that Stewart et al. were engaged in any farming, much less

28.



farming that would have required irrigation, Stewart ef al had recently sold a tract of land o
Biossom that was not contiguous fo any natural waterbody, presumably Blossom had found the
land to be of value despite the clear lack of any riparian water access. Furthsrmore, as’
discussed above, the Stewart et al. lands maintained ccnﬁgui"zy to Burng Cut-off.

In light of the centrality of actual conﬁguity‘with water to tl"re riparian right, the problems created |
by increasing uncertainty In riparian rights, and the benefit that the riparian properties gain from
having less competition for water, the State Water Board declines to adopt a presumption that
this right extends to properiies that no longer abut a stream. Here, fher_e is no evidence thai the
parties intended that the remaining Stewart et al. properties maintain riparian rights to Middie

River.

4.3 Pre-1914 Appropriative Righis
Prior to 1914, a person could acquire appropnatwe water rights by dwertmg water and applymg
it to beneficial use, as dlscussed in secfion 3.0, above Perfectmg such a water right required
thrze elements: (1} anintent to put the water to beneﬁctal uge; (2} an actual diversion sufficient
{o put the water to beneficial use; and (3) diligence in applying the water 1o beneficial use.
{Simoris v. inyo Cerro Gordo Mm:ng and Power Co. (1920) 48 Cal.App. 524 537, State Water
Board Order WR 2004-04, p. 18.) '
In 1872, the state established a system under which those wishing 1o appropriate water could
post notice of and record at the county their intent fo establish a water right, clarifying the fiming
of the first element of the appropration. (Clv. Code, §§ 1410a-1422.) The would-be
a ppropriatorthen had to work diligently to actually diverl the water and apply it fo bengiicial use,
in order to perfect the right. (/bid,) The Civii Code’ procedure did not, however, establish an
exclusive means to establish an appropnatwe water right; it was still possible to establish a
valid, “nonstuatutory” water right by diverfing water and applying it to beneficial use. {Lower
Tule River Ditch Co. v. Angiola Water Co. {1906) 149 Cal. 496, 499,) Both "statutory” and
“nonstatutory” pre-1914 water rights survived the Water Commission Act’s establishment of a
formal appropriative rights perniitting system, and may remain valid rights to the present, uniess
they are lost by means applicable to all appropriative rights {e.9. ebandonment, forfeiture, a
'ﬁnding of waste or unreasonable uss). i ‘ '

Unlike riparian rights, appropriative rights do not become part and parcel of f:he land, althou;_:;h
they may be appurtenant thereto. {(McDoneld v. Bear River & Auburn Water & Min. Co. (1859}
13 Cal. 220, 232-33.) The owner of an appropriative right may transfer the water right far use
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on different property, as long as such transfer does not injure other legal users of water,
(Pleasant Valley Canal Co v. Borrer (1998} 61 Cal.App.4th 742, 753.)

Under the progressive or continuing development doctrine, a pre-1914 appropriator may
continue to develop an inchoate right from the amount reasonably and aclually used at the time
" of the original diversion up to the "quantity intended to be applied to futuré needs at the time of
the original diversion, which has actually [and reasonably] been put fo use within a reasonable
time.” (Haight v. Costanich (1920} 184 Cal. 428, 433.) '

"4.31 Evidence Reqdired to Demonstrate a pre-1914 Water Right for Purposes of
Determining Whether to Issue a CDO .

Gehera!ly,_ in an enforcement action, the prosecution bears the burden of establishing a prima
facie case of a viclation or a threatened vicketion. (Evid. Code § 550; Cal. Law Ravision Com.
Gom., 29B, pt. 1 West's Ann. Evid, Code (1995 ed.) foll. § 550, p. 631-32.) At that point, the
bua;den shifts {o the alleged wrongdoer to énsvs}er such evidence, including establishing
affirnative defenses. (fbid.; See e.qg. Phelps v. State Water Resources Conirol Board (2007)
57 Ca!.AppAth- 89, 113, 119-20 Jupholding trial court ﬁndings against the iargets of a State
Water Board CDO who had nof presented sufficient credible evidence regarding pre-1914 and

*' riparian rights]) In this case, the prosecution team has not asseried or egiablished that a threat

of unauthorized diversion exists as to Woods’s diversion of up (0 77.7 cfs from Middle River.
The rate of 77.7 ¢fs is what Woods agreed to deliver to lands within its sefvice area pursuant to
the 1911 water service agreements discussed abo;,fe. {Exhibits WIC 60; WIC 6P.) As
explained in section 4.3.2, below, the 1911 ‘agreemenis and other evidence in the record
indicate tﬁat, to the extent that water could nof be delivered to the landowners pursuant o their
own water rights, Woods planned to develop a pre-1914 appropriative right to divert up to

77.7 cfs.

No other party has submitted evidence 10 demonstrate that Woods has not in fact developed a
right to divert up to 77.7 cfs, se it is not necessary to determine whether information to develop

a prima facie cage for unauthorized diversion must come from the prosecution team, or if other
‘parties[ may provide it at héaring, Therefore, the burden does not rest on Woods fo demonsiéte
that it has a right to divert up fo 77.7 ofs.

However, the prosecution team more than established a prima facle case of threatened and
actual unauthorized diversion by Woods by: demonstrating that Woods has the capacity o and
has actually diverted ata rate greater than 77.7 cfs {exhibits PT-1, p. 2; PT-7, p. 2); determining
that Woodé does not have any permitted appropriative right {(exhibit PT-4); establishing thét
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‘Woods does not own land for which it Is diverting water under a riparian right (RT pp. 4561:25-

- 452:6); and providing the information Woods submitted i response to the prosscution team's
Investigation prior to issuance of the draft CDO, which fails to show an intent to develop a water
right of greater than 77,7 cfs and fails {o give any specific information concerning its claims to
divert under the rights of fandewners in the service area (exhibit PT-5). It is reasonable to draw
the inference from Woods's lack of submittal of evidence for a valid water right that such a right.
does not exist. (Ses Wat, Code, § 1051 [granting the State Water Board investigatory powers
over state’s waters] Phelps v. SWRCB, supra, 167 Cal App.4ih at p. 116 [noting that State
Board had notified plaintiffs that the Board would likely require proof of the claimed riparian right

asa reason not to estop the State Beard from challenging tha riparian righil; State Water Board
Order WR 2008-0001, at pp.19-20 [increasing administrative civil lfability for water district

“because they did not prowde lnforma’uon concerning a pre-1914 right during iniffal investigation, '
even though “as & matter of reasonable prudence, any claimant of pre~1814 water rights should
have the documentation at hand to demonstrate that it has the rights it claims™].)

Thus, the prosecution feam effectively shifted the burden fo Woods to produce evidence
regarding any water right greater than 77.7 cfs. As discussed in section 4. 1.1, abovs,
estimating pre-1914 and riparian rights for the purpose of determining whether diversions are
unauthorized can require a diffsrant level of anaiyszs regarding alleged nghts than that required
in an adjudication or other proceeding to definitively determine water rights. '

" The State Water Board recognizes that it can be difficult to obtain evidence roughly 100 yearé
after-the-fact that specific pre-1914 appropriative rights were dl[igenﬂy perfected and
subsequently maintained through continLious Use.

In State Water Board Order WR 95-10 (“Cal-Am Crder”), the Siale Water Board adopted the
posture, for the purposes of that order, of evaluating evidence in the hearing repord in the light
- most favorable to the party claiming a pre-1914 water right, Cal-Am. {J’d. at p. 17.) Inthe
Cal-Am proceeding, the State Yater Board heard evidence regarding Cal-Am's diversions and

' public frust impacts from those diversions on the Carmel River, and contemplated enforcehent
action. Cal-Am submitted extensive documents, including deeds and notices of appropriation
relaiing to Ca!—.i‘\m’s water rights. (/d. at p. 18)) Even looking at these in the light most favorable
to Cal-Am, the State Board found these notices alons insufficient to determine that any of the’
claimed rights wers actually developed and maintained by continucus use. (ld. at pp, 18-21.)
Rather, the order looked to informaticn submitted to the Railroad Commission in 1814 andtoa
1915 engineering report as the “best evidence” to establish fne amount of water actualiy
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developed under Cal-Am’s pre-1914 water rights. (/d. af pp. 21-22.) Thus, even viewing
evidence in the light most favorable to Cal-Am, and in the posture of corisidering enforcement
action against Cal-Am, the State Water Board still carefully reviewed the available evidence,
evaluated which evidence was most reffable, and did not make the broadest possible inferences .
regarding Cal-Am’s subrmissions. '

The State Water Board will fake into account the difficulty of providing historical evidence in
evaluating Woods's claims regarding development of a pre-1914 right. The State Water Board
~ may require less evidence regarding such rights than it would for establishing righfs perfected
more recently, such as proof of use under a permit for the purposes of Ezcensure This is notto
say, however, that the State Water Board will make every possible inference on behalf of !
Woods,lor that mere hypotheses regarding what may have happened 100 years ago are
sufficient.

4.3.2 Evidence Regarding Development of a pre-1914 Water Right

Woods and the prosecution team provided sufficient evidence regarding the development of a
pre-1914 appropriative water right to demcnstra‘ie that Woods’s diversions to its ofiginal sen!ice
area from Mldd[e River up to 77.7 cfs do not likely constiitte unauthorized diversions.” The
prosecution feam was persuaded by Woods's submittals in response o its request for
information that Woods likely has a right fo divert up to 77.7 cfs which it prowded in the hearing
as Exhibit PT-5. While Woods's submission at that point did not contain sufficient evidence fo
establish that Woods actually developed and put fo bensficial use the full 77.7 cfs within a
reasonable time, or that the diversion facilifies as they existed at the time were capable of
delivering the full amount, it was sufficient to determine the intent to develop up fo 77.7 cfs and
to determine that a significant amount of the water was diverted prior to 1914, (Exhibif PT-5.)
The State Water Board agrees thet this suffices, in this circumstance and given the difﬁculties in
procuring evidence of pre-1914 rights, for the prosecution t€am to determine not fo further.
investigate the claim of right to divert up {o 77.7 cfs.

intent
John N and E.W.S. Woods, two brothers, purchased the lands within the original Woeods
_service area batween 1891 and 1911 through a number of different transactions. (See

" 1t ig unnecessary for the purposss of this order to determine whether Woods, individual !andowners Of S0Me
- combination of the two hold the pre-1914 water right. The order is crafted to aliew Woods to Introduce svidence
under elther situation for the purposes of using water outside the original place of use.
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MSS-R-14, Woods Exhibit 7A; Exhibit WIC-6E.). The Woods Brothers’ land was later divided,
the westerly tract being referred 1o as the E.W.5. Woods tract and the éas‘terly as the'Withoit-
Douglass tract, after the heirs to John N, Woods. (Exhibits WIC-8, p. 7-8, WIC-EK, WIC-6C,
WIC-8P.) | '

Exhibit WIC-80, ralating to the E.W.S. Woods tract, and Exhibit WIC-6P, relating to the Wilhoit-
Douglass tract, are 1911 water éubpty agreements between Woods Irrigation Company and the
landowners in the respective areas. These service agreements provide evidence of a plan fo
divert up to a combined 77.7 cofs of irrigation water on the original YWoods service area’s lands,
even after its subdivision info smaller iracts-, as they anficipate that the ag resments will run with
the land,

This intent is generally corroborated by the 1909 Articles of Incorporation for Woods, inﬁl_uded in
Exhibit PT-5, which state that one of the purposes of company formation is:

To acquire water and water rights and lands and nghfs of way for the purpose -
of constructing, operating and maintaining ditches for the iirigation of the lands
of stockholders of said Corporation ... and of supplying water to others than

- the stockholders ... and generally, to engage in, mainiain and carry on the
business of irrigation and supplying water for krigation of tands owned by the.
stockholders of this Corporation and others ...

{ld. at 2nd part.)

Tothe extent that contracts covered lands that did not have water rights at the time of
execution, the contracts demonstrate an intent to develop the remaining water by appropriation.

Timely Development of Means fo lirigate and App!?caﬁon to Beneficial Use
Partles submitted sufficient evidence to demonstrate that diversion works covering a large part
" pfthe area were put in place prior to 1914, and were expanded thereafter, '

For example, néws articles from 1898 and ;1899 discuss development of an irrigation system
from Middle River, and the potential to use this system to Irrigate about 7,000 acres on the
Woods brothers’ lands on Roberis Island. (Exhiﬁité MSS-R-14, WIC-5 & WIC-8)) A 1809 map

. of the Woods brothers’ jands shows a water contrel system with canals or ditches, gates and
dams covering a broad area of the lands. (Fxbhibit WIC-2A,) The 1911 Service Agreements
reference an existing canal system. (Exhibits WIC-80 & WIC-8FP.} An undated map which the
Siate Water Board agreés is reasonable tb place between 1208 and 1910, based on testimony

.



Tegarding land ownership, also shows a water conirol system covering much of the original
Woods service area. (Exhibits WIC 6, WIC-6J.) A 1914 map of the San Joadquin Delta shows
markings indicating “canals, ditches and small sloughs” in the original Woods service area.
(Exhibits WlC—éB, 6.} The water management system in place prior to 1914 covered a large
part of the Woods service area. (See: Exhibits WIC-2A, WIC-2B, WIC-6J, WIC-8K.) Minutes
from meetings of Woeds show assessments to cover the costs of delivering inigation water in
1913 and 1914 to all the lands within the service area, and a separate drainage assessment in
1914. (Exhibit WIC-4F;) This indicates that not only was the irrigation system built, but that
Woods was delivering water through the system to the various tracts within the service area.

© While, as MSS parties emphaéize, there is no direct evidence as fo the exact capacity of the
diversion-works prior to 1914, or of the rate of development of the irrigation works, the above
provides sufficient evidence for our purpc;ses from which fo properly infer that the irrigaﬁon
works provided water fo a substantial area. As 77.7 cfs was ihe amount the parties intended to
divert to serve the area, and given the difficulty in ob’:ammg ‘evidence from more than 100 years -
ago, itis reasonable o infer that irrigating a large part of the intended service area requrred a
large part of 77.7 cfs.

In é 1857 complaint filed in Woods [rrigation Co. v. Allen (San Joaguin Superior Court, Case No,
64456), Woods asserts that it had been defivering water as envisloned by the 1911 agreements
since the agreements became effective. (Exhibit WIC-4G, p. 5.) immediately previous o this
assertion, the complaint states that certaln fands described in the 1911 agreements were -
thought at the time of the agreements fo be incapable of irrigation, and that some of these had
subséquenﬂy baen brought under Irrigéﬁon while others had proven not capable of being
irrigated. (/bid.; see also Exhibit WIC-4E [excluding lands not capable of irrigation from
irrigation agreement].) It further clalms to have assessed pro-rata fees on fandowners within the
disirict every year since operations commenced in 1811, {Exhibit WICA4G, p. 5; see also
Exhibit WIC-4F [meeting minutes showing such assessments for 1913 and 1914 services].)
These stataments were made in the context of an action to quiet fitle of Woods stock as
botween the landowners within the Woods service area and the heirs {o the original Woods
stockholders. (Exhibit WIC-4G.) The judgment entered did not reference water deliveries.
(Exhibit PT-11.) These statements, though not subjected to cross examination anywhere within
this rebord_, provide indicia of reliabilify in that: they wefe net miade for the purpese of
substantiating Woods's water rights at the time; they were filed under oath with a court of law;
Woods's suit was filed against bath the heirs and the !andowneré, such that it was aligned with |
neither position should the information given support a particular side; and the statements did
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not generate sufficlent dispute to merit mention In the judgment. While the statements do not
demonstrate an exact timeframs for development of irrigation within the Woods service ares,
they do support the contention that the lands therein were irrigated and that the irngafion was
expanded as envisioned at the fime of the agreements. There is no reason fo think that this
expansion was for less than 77.7 ¢fs, and the implication is that the full amount was used, A
sighiﬁcanﬂy prior to 1857. There is no evidence o the conirary.

“I'his evidence is sufficient ‘o support Woods and the Prosecution Team's contention that
Woods's irrigation diversions up fo 77.7 cfs do not consfitute an aciual or threatened
unauthorized diversion, for the purpose of determining whether to issue a CDQ enjeining such

diversion.

4.3.2.1 The Service Agreemenis Do Not Establish an Intent to Develop a Pre-1914 Water
nght Greater than 77.7 cfs

Woods et al. argus that Woods andlor fts sharehnlders demonstrated an intent fo divert more
than 77.7 cfs, based on the combmed Interpretation of the fwo 1811 agreements to serve water.
The agreement fo provide water on the Wilhoit-Douglas tract provides fora diversion rate of
32.88 cfs for roughly 3, 286 acres of iand making an allocation of 1 cfs per 100 acres of tand.
{Exhibit WIC-B8P.} The agreement fo provide water on the E W.S. Woods tract sets forth a
diversion rate of 44.80 cfs. (Exhibit WIC-80.} Woods et al, contend that the E.W.S. Woods
agreement was infended also to have an allocation of 1 cfs per 100 acres of fand, but.that the
contracting parties arred | in their calculation, leaving out two tracts of land described chipage 1 .
of the agreement, which were sized 12.74 and 769.32 acres. (See id. at p. 1; Closing Brief, pp.
16-17.) A third tract of land, described on page 2 cf the agreement, was sized at “4,480 acres,
_more or less” which would comespond with a 1 cfs per acre rate if this tract were considered to
be the entire area to be served. (See Exhibit WIC-B0, at p. 2; Closing Brief, pp. 16-17.) Lands
and rights of way granted o railroad companies, whose acreage was not described, were
excluded from the agreement. (/. at p 3.) A 1913 agreement later released 370 acres in the
E.W.S. Woods tract from the agreement. (Exhibit WIC-4E.) '

Janoring the exclusions for rights of way, the text of ihe agreements, and language in the
agreements which anficipates that certain lands would not be capable of irrigation, Woods et al.
argue that the intent to furnish water to the E.W.S. Woods tract is beiter described as a rate of
1 cfs per 100 acres for 4,852.06 acres (48.92 cfs) than as the 44.80 cfs explicilly stated in the
agreement. - This would lead to a combined rate of divarsion for both tracts of 81.78 cfs.
Further, Woods et al. argue that instead of the 1 ¢fs per 100 acres rate calculated from the
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Wilhoit Douglas agreement, the State Water Board should use a ratio of 1 ¢fs per 80 acres, for
a combined diversion rate for both tracts of 102,23, because Board staff has used such a ratio

in other confexts.

The State VWater Board declines fo assume that the parties who entered Into a formal contract
erred in describing exact rates of diversion that were expressed to the hundredth of a cubic foot
per second, and then, withoui correcting the error, enrofled the contract at the county. (See Civ,
Cade, § 1639; Crow v. P.E.G. Const. Co. (1 957} 156 Cal.App.2d 271 ["When the languags of a
confract is clear and explicit and reduced fo writing, the language of the coniract govems its
interpretation and the intention of the pariies is to be ascettained from the writing along™; Witkfn
on Contracts § 744 Imodern cases look 1o expressed intent in contract, under an objective
standard].} The assumption that the parﬂes intended to agree to an unstated rate calculation
would be parficulary unfounded where bath agreements anticipate not being able fo serve the '
entire areas described in each agreement. The State Water Board also declines 10 replace the
stated intent of the parties o a contract with a 1 cfs per 8¢ acre rate, which is apparently a
rough assumpiion concerning irigation water use made in other contexis. (FET pp. 33:23 -

T 34:5) The infent of the pariies developing a pre-1914 water right as to the scope of thaf right
defines the extent of the right, not the amount they (or their suc}:essors) later come to reatize
would have been useful. (Haight v. Cosfanich (1920) 184 Cal, 4265, 432.) |

433 Limits of the pre-1814 Appropriative Right

. White the Woods service agreemenis discuss water deliveries of up to 77.7 cfs, they do not
establish an intent to develop a new pre-1914 appropriative water right of that amount. ‘To the
exient that the agreements served properties that had aiready had water rights, the Woods
service agreements do not indicaie an intent to increase total delivaries in the area above
77.7 ofs. The service agresments reference use of the existing system and the expansion

_contemplated for the agreements is limited. '

. 4.3.3.1 Relationship Between Riparian and Appropriative Righis in Woods Service Area
* As described in section 4. 2 ‘certain lands in the Woods service area have mamtamed npanan
rights. To the exient lands within the Woods service area have maintained a riparian right to

divert from Middle River, these lands did not additionally develop a pre-1914 water right. -

Woods et al. maintain that it is possible to develep overlapping riparian and appropriative water
rights on the same parcel of land, and that the riparian wa’fer righis inherent in these tracts of
land should be added to the 77.7 ofs contemplated in the Woods service agreements, (Closing
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Brief, pp. 22, 25.) Essentially, this would mean assuming ’cha’f'w_ater'was diverted under an
appropriative right on ripariaﬁ lands, and that the riparian owners can then switch to diverting
under riparian rights, and “double-count” the water. Woods et al. cite four decisions in support
of their position: Rindge v. Crags Land Co. (1922} 56 Cal.App. 247; Pleasant Valley Canal Co
v. Borrer (1998) 61 Cal.App.4th 742; Porters Bar Dredging Co. v. Beaudry (1911) 15 Cal.App.
751; and State Water Board Decision B-1282. The State Water Board disagrees that such
“double counting” of the water is permissible. ’

While it is true that i is possible to develop an appropriative right on riparfan lards in cerfain
circumstances, this development only occurs when the appropriative use of water is one that the
riparian right could not provide.. In a sense, the appropriative right “wraps around” the riparian
ane, providing water only in circumstances the riparian could not, for example, for storage, for
use on non-riparian lands, or for higher lﬁriorﬂy use. {See e.g. Cily of Lodi v. East Bay Mun.
Utitility Dist, (1937) 7 Cal.2d 316 [appropriative tight necessary io store watsr, even for riparian
‘landhoider]; P!éasanf Vailey Canaf Co. v. Bofre:: supra, 61 Cal. App.4th 742 {appropriative right .
used on non-fiparian lands); Rindye v, Crage Land Co., stpra, SG.Ca!iA}:'vp. atp. 252
[appropriative right has higher priority].) The right is not in addition to available riparian righis,
such that the right holder can divert two times as much, or transfer the appropriative right while
continuing to divert under the riparian cne. “The privilege of claiming dual water rights cannot
ke made a vehicle for acquiring the right fo moré water ihan can be put to beneficial use,”
{Hutchins, supra, atp. 208.)

* . The only water available for appropriation is water not needed for use on riparian lands:

“An appropriation can gain nothing as against riparian rights which have attached
... regardless of whether the water has been pui to any beneficial use upon the
fand ... There would remain, then, as subject to appropriation only the excess
water over and above what might reasonably be subjected to a bensficial use by
lands bordering the stream.”
(Rindge v. Crags Land Co., supra, 56 Cal.App. &t p. 252.) Thus, 8 riparian right holder cannot -

develop an appropriative right fo what would be needed for riparian uss.

Similarly, in a situation in which a senior appropriative right develops on lands that later gain
riparian rights, the riparian rights do nct allow the land owner to 1ake more water, once the‘
approprisative amount covers ihe amount which would have been available under the riparian
right. {Senfor v. Anderson (1500) 130 Cal. 290, 298.) The statements in the authorities Woods

et al. ¢ite do not indicate otherwise.
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In Rindge v. Crags Land Co., the court held that a water user on public lands who diverted and
applied water to beneficial use when the land was part of the public domain could maintain such
a use as an appropriator even after receiving title to the land (at which point the riparian right:
asttached). (/d. at pp. 252-53.) This appropriative right had priority over later-established
riparian rights. (/bid.) The approprié{ive right was established at 4.95 miner’s inches, and the
riparian rig_ﬁt remained that which the owner reasonably needed to satisfy béneficial use on the
property. (/d. at p. 253.) Pleasant Valley Canal Co v. Borrer similarly involved a diversion cn
public lands, via the “Duncan Ditch” before the patent-date. The court found that the aftachment -
of riparian rights to the property after patenting did not transform or eliminate the earfier- '
developed approptiaiive right. (/d at p. 774.) Additionally, the court considére_d some of the
water use established pricr o pétenﬁng would have been Incompatible with & riparian right
because it Involved water use ouiside the smallest tract in the chain of fitle that had maintained
contiguity with the river, (/d. at pp. 774-75.) '

Porters Bar Dredging Co. v. Béaudry appﬁeci an abuse of discretion standard to upheld 2 irial
court’s grant of temporary relief for plaintiff in finding it permissible for a plaintiff to claim to use
water under a riparian right and an appropriative right, where defendant's interference with
gither nght would enable the plaintiff to get refief. (1d. at pp. 762-63.) The court notes that proof
for the purposes of iemporary relief does not have fo be “harmonious and consistent throughout
all its parts” and that where more than one cause of action is plead, a cause “may be In some
material particulars contradictary to of consistent with those of the other cause [of action}
stated.” (/bid) It holds that there Is no fatal inconsistency with pleading both a riparian and
appropriative claim, and then goes on to state: "we know of no reason why.a party may not
acquire by appropriation a right to the use of the water of a stream to Wth]‘l his lands are
' riparian.” (id. atp. 753.) I then dlscusses the pDSSibillty that a riparian may put water to "other
than a riparian use.” (/d. at p. 754.) The court does not suggest that the p!amtiff’s claimed
appropriative rights could have develcped for waters for which plaintifi also held a riparian right.

State Water Board Decision D-1282 denied a peﬁtion to change the place of use for a licensed

approprisiive right, The licenses infended to move the place of use to non-ripartan land, and
then r_eplacethe‘ irfigation it had been conducting under the license with a dormant riparian ﬁght.
Later permits and licenses issued for lands which might also have riparian rights contained a
pemit term clarlfylng that the appropriative right “wraps around” any existing riparian rights, and
is not in addition to them, following the State Water Board's interpretatioh of the law. The Board
jound that even though this permit term had not been included in the ficense al issue, the
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limitation of the licensed right to only what was needed above the riparian right was nonstheless
a necessary part of the right under the law.

None of these authorities hold that a riparian right holder may use the available natural supply
of water on riparian land for a riparian purpose, and then claim that the use was underan
approp'riaﬁve right whish developed while its riparian rights lay dormant. Accordingly, Woods
holds a pre-1914 appropriative right to divert some quantity of water less than 77.7 cfs,
depeﬁding on how much water Weods delivered fo riparien landowners pursuant to the 1911

service agreemenis.

4.4 Additional Riparfan Rights Theories
Woods presents several theories to justify the assertion that all lands in the Woods service arsa
have maintained riparian rights. . The State Water Board rejects these theories,

' 44.1 Delta Pool - ‘
Woods ef al. argus that all water in the Delfa is part of a single, lake-like “Delta Pool ” and that
all lands within the VWeods Service Area have retained a riparian right fo this pool, {Closing
biief, pp. 43-44.) The argument contains no citations to the evidentiary record. The brief notes,
and the State Water Board agrees, that it is possible fo maintain a water right to a waterbody
.which does not flow, like a lake. (Id. at p. 44.) While the brief does not clearly arficulaie this,
presumably Woods et al. are presenting the theory o argue that lands that maintainad a riparian
connection to any natural water body in the Delta may draw from Middle River,

Woods &t al. has not persuaded the State Water Board that the various watercourses described
in the various maps and throughoﬁt the evidence presented are, in actuality, a single lake for
purposes of attachment of riparian rights: The fact that the Delta was once swamp tand
connected 1o various rivers does not indicate that all the waters are part of a single waterbody. .-
{Compare Chowchifla Farms, Inc, v. Martin (19383} 219 Cal. 1, 7-11 fupholding trial court finding
that Fresno Slough was not a natural walercourse for purposes of riparian rights, despile
mrineétioh to Kings and San Joaquin Rivers].)

~ Woods's claims that all the waters in the Deita form a single pool because of the area’s

connection to the Pacific Ocean and to groundwater, and bacause the Delta as g region has &
statutory boundary, are unpersuasive. {See Exhibit WIC-8, pp. 1, 7.} A stream running fo the
ocean does net become part of an “ocean lake” because it is influenced by the tide. Simiiarly,
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the fact that Della waters are subject to fidal i_nﬂuence does nof bind them info a single
- waterbody. VWoods et al. provide nd authority to the contrary.

The fact that the Delta region has a siatutory boundary in Water Céde section 12220 s
irrelevant to whether the waters within the Delta form & lake. Many useful boundaries, such as,
those for states, counties, and regional districts formed for various purposes, may be defined
without any implication as to whether the waters within such boundaries form a single lake-like
mass for purposes of-riparian rights.

As discussé'd in Phé!};s, supra, the assumptions regarding riparian status in thé Delia Lowlands
Report, Exhibit WIC-8H, were made for the purposes of estimatidn of water use, and do not
impact whether or not riparian rights actually exist through operation of law. (Phelps, pp. 13- -
14.) Section 4.4.3 provideé additional dlécussion of the claims that interconnected groundwater
forms a basis for riparian rights. As discussed there, absent a finding of shared bed and banks,
the connection of groundwater with other waters is insufficient to find that surface and
groundwater form the same waterbody, -

The land in the Middle Roberts Island may be riparia'n to certzin waterways but not to cthers.
Therefore, evidence regarding conriecﬁvity to waterways (ke Bums Cut-off) that are not Middle
River or sioughs connected to Middle River is not relevant to whether Woods may serve such '
lands with water diverted from Middle River.

4.42 Swamp and Overflow Lands May Lose Riparian Rights

Woods et al. argue that the lands at issus necessailly have iipasian rights by virtue of being
reclaimed from swamp and overflow lands. They contend the transfer of these lands from -
federal to state oWnershIp required raclamation, and reclamation in the Delta lands using

levees, canals, ditches, floodgates and other water management systems fundamentally-
changed the flow systems on Roberts Island, VWoods et al. state, without citation to anything in
the evidentiary record, that the success of such reclamation was and is economically dependant
on the ability to irigate the land. Even if this is the case, they present no argument as to why a

" riparian right would be necessary for imigation,

Woods et al. argue that the “levees and drainage and imrigation systems within the Delta lands
were permanently substituted for the numerous natural watercourses ... ‘in such a manner as io-
give rise to riparian rights.’” {Closing Brief, p. 50 [citing Tusher v. Gabriefser (1988) 68
Cal.App.4th 131, 134-35].) They also present two arguments why the State Water Board should |
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apply an assumption that riparian rights in the Delta survived severance from contiguily with a
waterbody, absent an expression of contrary intent. First, they argue that, in this context, &

- grantor of a parcel that became separated from contiguity with a waterbody gained na benefit
from severing the riparfan right of the non-contiguous parcel, as the grantor then bears
additional costs for managing the Irrigation system.‘ Second, they argue that because of the
high water table, abandoned land would return to swamp or waterbodies which use more water
than irrigated cropland. .

In Chowchilla Farms, Inc. v. Martin (1933) 219 Cal. 1, the California Supreme Court found that a
permanent, man-made canal which funneled the waters of one natural siream into another had
become a natural watercourse for the purposes of riparian rights. The canal ran through former '
swamp and overflow lands, which had been reclaimed in part through modifications io the
natural stream channels, which causéd the waters to cut the canal. {/d. at pp. 3-8, 18.} The
canal permanently changed the course of the Kings River, conducting substantially all of its
waters. (IH. at pp. 12, 19.) '

While the State Waier Board agrees that reclamation was intended to and did made permanent
changes to the Delta’s hydrology, it does not follow that all irrigation features were intended to
substitute for natural watercourses, Reclamation may hava re-sheped the then-existing natural
channels by ending their flow into sloughs or building levees, and may have created new
pathways through which natural flow may run. Riparian rights would attach to reconfigured or '

_-neﬁf channels that carry the.natufal flow of a stream. However, an irtigation canal, a drainage
ditch, 2nd @ levee are not normally meant fo carry the natural course of the stream. Levess are
intended to prevent water from going where it normally wm]id, whereas irrigation canals iake
water fo fand in @ managed manner and drainage canals remove weter from the land as
needed, Any irrigation or drainage system connected to a surface flow, and in fact any
diversion works so connected, makes some change in natural water flows, but this change is
insufficient o cause viparian rights to aftach. These are water management tools, rather than
new pathways for the water of an original natural water body.

The fact that land was granted to certain parties contingent upan their reclaiming the land is not _
materially different from other land-grant methods, such as homesteading, that also depended
on land recipients making productive use of the land. (E.g. Homestead Act 0f 1862, § 2; Siock
Raising Homestead Act of 1916.) These other methods did not confer an automatic guarantee
of water rights; the land recipients had to acquire any weter' rights under state law, either
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through configuity with a waterkody or by appropriation. (E.g. Williams v. City & Gounty of San
Francisco {1938) 24 Cal.App.2d 830, 638 [lands patented under Desert Lands Act of 1877
acquire water rights through state law].) There is no reason to cbnc[ude, cr authority cited for
the proposition, that settlement on fands that required dreihage would somehow be different
from lands that did not. |

Parties have cited no evidence conceming the funding of reclamation in the Delia in general, or
Middle Roberts Island or the Woods service area in particular, which links reclamation to
riparian rights or irrigation systéms. It appears that major reclamation on Roberts Island had
been completed before Woods came into existence. (See, e.g. Exhibit MES-R-14A, exh. 21 '
[discussing extensive levees around Roberts [sland in 1875].) Thers Is no evidence in the -
record regarding other irrigation systems that paid for such reclamation. -

Woods etal’s fundmg argument appears to rely on the assumption that only land’ carrymg
riparian rights would be a part-of irrigation systerms. As California allows water use by
appropnation and through groundwater pumping, this assumption is faulty. In fact, the service
agreements describe a method to pay for creating and operating an Irigation system that does
not depenz;i on any particular lands in the Woods service area having riparian rights. (Exhxb:is
WIC- SO 6P.) Additionally, the irigation system at Issue provides not only irrigation but also
dramage services. Drainage services do not depend oq any water rights at all.

Woods et al.’s argument concemning increased water use on unfarmed lands similarly relles on
this faulty assumption, as farming does not depend on maintenance of riparian rights.
Furthermore, cases regarding the loss of riparian ghis on non-contiguous parcels of larid do
. not rely on any determination regarding severed lands’ presumed water use wiih or without a
riparian right. (E.g. Anaheim, supra, 150 Cal. at p. 331; Hudson v. Dailey (1908} 156 Cal. 817
[finding riparian right did not pass to defendants’ severed lands, but thet defendarts had
overlying r?ghts to pump despite allegation that this pumping interfered with plaintiif's riparian
right].)

As discussed in Phelps, land does not become riparian by virtue of its having been flooded or
swamp land, as riparian' rights do not attach to land that is under water. (Pheips, stpra, atp. 11
[citing Hutchins, The California Law of Water Rights {1856) p. 210, Lux v. Haggin {18886) 69 Cal.
255, 413].) Furthermore, even if dparian rights did attach o such lands, there is no reasen that
such riparian right would bs impossible to sever from the once-ficoded tand. (Jbid. [citing
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Hudson v. Daifsy (1809} 156 Cal. 817, 624-25; Anaheim Union Water Co., supra, 150 Cal. 327,
331; Rancho Santa Margarfta, supra, 11 Gal.zq 501, 538.]) ' )

The State Water Board declines to create a new rule:that grantors of former swamp and
overflow lands in the Delia need a clear expression to sever riparian rights to lands that become
non-contiguous to a waterway.

44.3 Overlying orRiparian Rights to Underflow Cannot be Drawn from Surface Water,

Even Under a Commeon Pool Theory

Distinguisﬁ%ng Anaheim v. Fuller (1907) 150 Cal. 327, and relying on Hudson v. Dailey (1909}
456 Cal. 817, and Turner v. James Canal Co. (1208) 155 Cal. 82, Woods et al, arg'ué that the
lands at issue all have riparian rights which they can draw from Middle River, and that lands In
the Ceniral Delta in general are incapable of being severed from riparian status, because the
groundwater Is In “immediate connection” with the sireamflow. They further argue that even if .
the lands in the servica area ére not riparian to the grdundWater, they may exercise their
overlying tighis by déwing water from Middle River, consistent with the no injury rule, because

the groundwater and surface water form a common supply.

. 4.4.3.1 Woods has not provided suﬁ“ cient evidence that the lands in the serv!ce area

have a riparian right to Middle Rwer via the groundwater

Hudson v. Daifey, supra, 158 Cal. at B26 states that landowners whose praperty overlies water

“in such immediate connection with the surface stream as fo make # a part of the stream” may .
glso ba considered riparian to the siream, as opposed to overlying landowners. (/bid.
[emphasis added].} Woods et al. submit that the type of connection between shatiow
groundwater and surface streams within the Woods service area provides such an “immeadiate
connection.” They ‘request_ihat, should the State Water Board find that “underflow” or
“underground flow” is necessary lo esiablish such an “immediate connection,” that the Board
explain such a finding and define the terms “underflow” and “underground flow.” They allege
that the Board's Phelps decision was unclear as to these terms and to the reasoning for
applying an underflow requirement. '

"Percolating waiers" as npposed to “definite underground”™ or sublerranean sireams aré the two
major classifications of California groundwater “for the purpose of determining rights of use.”
{Hutchins, supra, at p. 419.) While these distinctions may nct be easy to make, and the
physical situation may not always fit naatly within these distinctions, the Cafifornia legisiature
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afﬁrn‘ied this primary distinction for purposes of legal classification of groundwater and the rights
surrounding it in the Water Code. (Wat. Code, § 1200 [enacied after Hudso}r v. Dailey, supra,
156 Cal. 617 discussed the difficulty in distinguishing beiwean the legal classiﬁcations of
groundwater and established common pool theory for prority to address this difficulty];

N. Gualala Wet. Co. v. SWRCB {2006) 139 Cal.App.4th 1577, 1500-81 [discussing “Alice-in-
Wonc!erlsnd” quality of groundwater disputes because the legal categories the Legislature has -
not chosen to alter “hear liitle or no relationship fo hydrological reaiities"].) There is a legal
presﬁmption that groundwater is percolating water: the burden to show otherwise is on the party
so claiming. (Los Angeles v.'Po.memy (1899) 124 Cal. 597, 628-68, 633-24.)

State Waier Board Decision 1838 described the relationship between the terms “underflow” and
“subterranean stream flowing through a known and definite channel.” (fd. af pp. 6-7.) The
decision states that some subterranean streams ase not Interconnected with a surface siream,

and went on to define underflow:

Underﬂsw was defined in Los Angé!ss v.Pomeroy as having the following
physical characteristics:

1. Underflow must be in connection with a suiface stream;

2. Underflow must be flowing in the same general direction as the surface
stream; and o _

3. Underflow must be flowing In & watercourse and within a space reasonably
well defined. (124 Cal, at 624 {57 P. at 564].)

The relationship between subterranean streams and underflow is that both must
flow In @ watercourse. A watercourse must consist of bed, banks or sides, and
water flowing in a defined channel. (/d. at 628 [57.P. at 565]) Thus, underflow is
a subset of a subterranean stream flowing in kiiown and definite channels.

(State Water Board Decision 1639 at p. 7.) North Gualafa, supra, 139 Cal.App.4th, at pp, 1604~
.05, specifically rejects the contention that “underflow” is a third legal category, neither
subterranean stream nor percolating groundwater. If finds that: *[rlather, the pre-1913 case law
suggests that underflows of surface streams were simply a subcategory of definite underground
sftreams.” (/d. at p. 1608.) In light of these precedents, the definition of underflow is clear.

Hudson v. Dalley, upon which Woods et al. rely, concefnsd a number of defendants with
groundwater rights in the vicinity of San Jose Creek. It differentiated among defendants whose

tand overlay “percolating water” and those whose groundwaier that was so connected to the
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surface water that twas a "part of the stream,” even as it discussed the difficulty in
distinguishing between the two. (/d. at pp. 626-28.) While not holding that any of the lands
overlay groundwater so connected that it was “part of the'stream," the court did find that “the
water in the lands of many of the defendants would be of the class ordinarlly designated as
percolating water,” and that such percolating waters may feed a stream and be necessary toits
continued flow. (/d. atp. 628.) Under Hudson v. Dailey, simply finding that groundwater feeds a
stream, or that changes in surface diversions affect groundwater (or vice-versay) is insufficient to
qualify the groundwater as part of the surface stream. '

Hudson v. Daifey extended the logic of Kafz v. Walkinshaw (1903) 141 Cal. 134 (which held that
- overlying users of groundwater are bound by reasonable use under the California Constitution’s
Article 10, section 2, and the doctrine of correlative rights rather than the common law rule of
bapture} to hold that giving efther riparians or overlying users a pricrity right fo uise a common
supply did not make sense." Neither case addressed what, if any, rights the owners riparian to
the underflow of the river had to the surface flows, or any other issues regarding point of

diversion.

Thus, Hudson v. Daifey continues the longstanding common law distinction behween peresolating
" groundwater end groundwater flowing through known and definite channels. The "such .
immediate connection ... as fo make it a part of the stream” language does not establish a new
test for r:Iassifying‘l groundwater: the court, in fact, declines to classify the groundwater used by
various defendants, as such a determination was not relevant to the priority issue before it.
Instead, the language speaks to a definition of underflow as groundwater that is a part of a
surface stream. The emphasis on degree of connection focuses on the case's ultimate helding
that, for purposes of determining priority of use, groundwaters closely connected o surface'
flows caﬁ use the same comelative priority system as surface waters, regardless of whé’cher
these groundwaters are percolating or part of the surface streant's underflow.

The State Water Board recently addressed the question of how to determine whether
subsurface watsr is percolating water or an underground stream in State Water Board
Decisicn 1639: ‘

[Flor groundwater to be classified as a subterranean stream flowing through a
known and definite channel, the following physical condifions must exist:

1. A subsurface channel must be present;

2. The channel must have relatively impermeable bed and banks;

3. The course of the channel must be known or capable of being determined by
reasonable inference; and _ ’

4. Groundwater must be flowing in the channel.
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(id. atp. 4.)
North Gualala, supra, 1 39 Cal.App.4th 1577, upheld this definifion on review of its application in
a later case, with some guidance as io interpretation of the test. The case cautioned against
oo broad a'reading of the subterranean stream test. {/d. at pp. 1605-08.) First, it rejects the.
suggestion in State Water Board Order WR 2001-14 that all groundwater flowing in the San

~ Fernando Valley is part of a subferransan stream. [t cites Los Angeles v. Pomeroy for the
contention that: ' '

"‘Water moving by force of gravily in a vaffey or basin of wide extent ... and
moving generally through the whole or through a large portion of the basin, along
through the natural voids or interstices of the earth, composed of alluvial or cther
deposit lying throughout the entire basin ... do not constitute a watercourse.’

(North Gualala, supra, 139 Cal.App.éth at p. 16086, fn. 19 [emphasis added].) Nexi, it
specifically rejects the suggestion that an "impact test” is sufiicient to meet the requirement of a
" "subterranean stream flowing through known and definite channels.” (/d. at p. 1606.)

Hére, Woods has not shown that the groundwater beneath Woods's service area meeis the

tests described in Gualala for a subterranean stream, much less that for ‘1.|'m:le:rﬂfcaw.'jz None of
the evidence Woods et al, cite discusses bed and banks of the claimed subterranean flow of
Middle River. Therefore, it is legally assumed to be percolating groundwater, (Los Angefes v.
Pomeroy, supra, 124 Cal. at 628.) Riparian rights do not aftach to percolating groundwater,
{Katz v. Walkinshaw, 141 Cal. 116, 139 ['percolating groundwater cannot be ;;alied an
underground water course to which riparian rights aftach’]; see also Hufchins, supra, pp. 446-
454 [discussing separate origins of percolating groundwater law and riparian rights, and the
analogies and dis’;inqtions-betx;ﬁ.reen the doctrines].)

4.4.3.2 Overlying Groundwater Users May Not Divert from a Surface Stream Under the
“Common Fool” Theory

Woods et al. argus that the State Water Board is either bound to determine or should extend

precedent to dstermine that even non-riparian interconnected waters may be drawn froma

surface stream.

12 evan if there had baen sufficient evidence provided to demonstrate that all of the Woods service area is riparian to
the underground flow of Middle River, this does not mean that the landowners would have the right fo divert from the
surfece siream. See section 4.4.3.2.
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4.4, 3 2.1 Hudson v. Dailey Does Not Estabilsh a Ruie That L.and Owners Above
Interconnected Groundwater or Riparians to Underflow May Divert from the -
Surface Stream

Woods et al. argue that lands overlying in’fercoh_nected groundwaters may divert from the
surface stream, 'citing Hudson v. Daiigy, to the effect that interconnected percolating, underflow

- and surface waters:

should be considered a common supply, in Whlch alt who by their natural
sifuation have acoess fo it have a common right, and of which they may each
make a reasonable use upen the land so situated, taking it either from the
surface flow, or directly from the percolations beneath their lands. The natural
rights of these defendants and the plaintiff in this common supply of water weuld
therefore be coequal, except as fo quantity, and correlative. .

(id. at p. 628 [emphasis added].)

The quoted language means that each of the pleintiﬁe and defendants may take the water
under or contiguous to their land, not that owners of land above interconnected groundwater
may divert from the surface stream.. The quote is from a paragraph comparing the similarities
between natural rights of water use based ona property’s access fo water, be that percolating
groundwater, a subterranean stream, or surface supply.- A landowner whase property doss not
abut a surface stream doss nat have access to that surface stream by virtue of its "natu ral
situation.” Conflicts regarding point of diversion were not presented in Hudson v. Dailey. In
" context, the reference to the natural advantages inhsrent in a particular piece of land
concerned access to the common supply by virtue of & right to divert from a source that makes
use of that common suﬁpiy', net a reference to points of diversion on others’ land, in a manner
. contrary to prior decisions. (See section 4.4.3.2.2, below, for discussion of Anaheim Union
Water Co. v. Fuller (1907) 150 Cal. 327.) ' |

Similarly, contrary to Woods et al's arguments, the language above regarding coequat rights
does not lend itself to the interpretation that such "equality” erases all distinctions regarding the
sxercise of rights. Such a reading would erase not only law regarding point of diversion, but
also all other distinctions armong ihe differing systems that reQuIate groundwater and surface
riparian rights. The equality language, like the rest of the decision, s directed to the issue of
priority ameng competing demands on waters that form a common pool, and should not be read
to alter, sub silentio, the long-standing rules of water use for situations not presenied.
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4.4.3.22 The State Water Board Declines to Create Such a Rule

Woods et al. requeast the State Water Board create a rule that landowners wiih a riparian or
overlying right to groundwater interconnected with surface water in a common pool may divert -
from the surface stream. Woods et al. argue that this interpretation is consistent with Turner v.
Jamss Canal Co. (1908) 155 Cal. 82 and Anaheim, supra, 150 Cal. 327, and with case law
allowing a common point of diversion from a surface stream for multiple users with rights to the
strearm's waters.

Turrier v, James Canal Co. permits surface riparians to divert from “any convenient point” on a
surface stream, including after its confluence with a larger siream, as long as such H'wersion
point does not injure other riparian water users. ' i does not address the rights of landowners
whose property overlies solely a subterranean stream. .

Anaheim, supra,' 150 Cal. 327, concemed in part the ability of a landowner who claimed that his
fand was at least in part riparian to the underfiow of Ching Creek to divert water from the surface
of that cresk. The court held that such a diversion was impermissible, stating:

We are certain that such location of the land, with relation to the stream, does not
carry the right to divert water from the surface stream, conduct ar transport it
across intervening land to the tract thus separated from such surface stream, and
thare apply it to use on the latter to the injury of iands which abut upon the proper
banks of the surface stream, and, hence, that even if the Smith land were all
within the watershed, such location upon the underground flow does not justify
the diversion the defendants wese making from the surface stream...

(/d. atp.332)

‘Woods et al, argue for a narrow inferpretation of Anaheim, claiming that it applies only when

. diversions frorn the surface stream would cause injury to the Jandowners contigucus o the

surface stream. Anaheim’s rule is based on the reasoning that treating a right to divert from -
groundwater as a right to divert from the surface stremm would injure ripartan right holders in
general, not upon proof that any particular riparian right holder would be injured. In fact,
Anaheim concluded that the riparian plaintiffs do not have to show any harm from defendants’
actions in diverting water from the surface stream under claim of right fo divert as a ripasian to
the underflow in order to obtain an injunction. (Anaheim, supfa, 150 Cal. af p. 333.)

Ne ease that the parfies presénted and ne other authority that the State Wéter Board has been
able to find has held that landowners whose lands include groundwater may divert from
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interconnected surface waters on the basls of the connzction to groundwater.. The Siate Waler
- Board has held fo the contrary. (Pheips, supra, p. 12.)

4.4.4 The State Water Board is Not Estopped from Confesting the Water Rights of
Owners of Swamp and Overflow Lands

Woods i al. assert that the State Water Board should be estopped from contesting the ripén'an '
rights of owners of farrner swamp and overfiow lands, because the State "was apprised how the
rectamation [of swamp and overflow lands] would be accomplished, and the State intended that ‘
its conduct would be acted upon in the precise manner in which it was acted upon.” Further,
they assert that “there is no evidence that those relying upon the state’s conduct were‘othenmsé
aware nor did the Stats make any effori fo make them aware fo the contrary, and the owners
clearly reliad on the continued viability of their water supply and the underlying rights” for mare
than 100 years.

To the extent that Woods et al. are assertiné that an earlier lack bf enforcement or investigation '

of water rights law in ihe Delta somehow prevents the State Watei‘ Board from investigating

diversions and enforcing the law, the Board rejected this assertion in Phalps, and rejscts it

again here. (Ses Phsips, pp. 13-14 [upheld in Phelps v. SWRCB (2007) 156 Cal.App.4th 89,
113-16].) '

The contention tﬁoat the State Waier Board may not enforce water right law in the Delta because

the state eﬁcouraged reclamation of the area is unpersuasive. Woods et al. fail o cite to any |

evidence in the record régarding any promises made fo any Delta landowner in the Woods

- curren;c service area regarding water rights. Requiring landowners in the Delta to conform with
the same water laws enacted fo encourage application of water to beneficial use and to promecie

reasonable use throughout the state as all other water users, including all other farmers, is not
contrary to use of these lands as reclaimed. Agriculture throughout the state, including in other .
.areas brought info production with state and/or federal assistance, is subject to the California |
law of water rights, including the prohibition against unauthorized diversion and use. (See

. generally People v. Shirokow (1980) 28 Cal.3d 301, 309 [Any use o’rher.than ripérian orpre-

1914 appropriative is conditioned upon combliance with the statutery appropriation procedures

administered by the State Water Board].} '

4.4.5 Hereditaments Language in Deads iz Insufficient o Maintain a Riparian Right
Woods et al. argue that, because a riparian water right is a hereditament, and the deeds

{ransferring the lands within the Woods service area from patenting until creation of Woods
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contain Janguage fransferring “enements, hereditaments and appurtenances,” the deeds
demonstrate an infent to maintain riparian rights.

The definition of hereditament is: 1. Any property that can be inherited, anything that passes
by intestacy. 2. Real property; land.” {Bfack's Law Dictionary, 7th Ed., p. 730.) As this term
does not describe something more speciﬂc'than real property, it is unclear why Woéds at al.
argue that using this term somehow would indicate an inteniion regarding riparian rights
specifically. Riparian sights are inherent in land that is contiguous to a waterbody, The
reqwremant for specificity in a deed or another showing of irtent for the nght to continue {o
adhere in fand made non-contigucus to the river is not affected by general hereditaments
language any more so than by any other language referring tb property. i Murpfiy Slough,
supra, the court did not interpret a deed that purpcrted to transfer hereditaments to a strip of
Iand to include a transfer of the riparian nght {fd., 27 Cal. App.3d at pp. 852, 656, )2

The deeds referenced do not indicate an intent to retain riparian rights in non—con’ﬂgucus lands.

446 Ewdence Beyond the Deeds Does Not Indicate an intent to Maintain Riparian
Rights o Middle River on Non- Contiguous Lands

with the exception of Parcel 2, no parly has provided e\ﬂdence of an intent to maintain riparian
rights to Middle River on the lands which became non-contigious to the river affer the fransfer
of F‘arcei 2in 1891. The mers fact that the lands were once connected as part of a larger
agrartan tract is insufficient evidence of such an intent. (Hudson v. Dalley, supra, 156 Cal. pp.
524-25 ["the mere fact that i v;fas part of the rancho to which the ‘riparian right had extended
while the ownership was continuous from it to the banks of the stream would not reseive that
right to the severed fract’}.) Hudson v. Dailey states that, absent mention in a conveyance,
indicia of an intent o mamtam riparian rights could include prior deliveries of water from the .
waterbody, ditches from the waterbody to fhie non—contlguous parcel or other conditions
indicating the right should continue. (/bid)) All these examples rely on objectwely venf able
evidence regarding the specific properties at issue.

18 Eyen if herediaments language in & deed were sufficient o maintain a riparian right in a parce| that becomes non-
conligueus, this language is irelevant in a deed that sefers fa the rights cof the fransferred contiguous parcel: sucha
deed says nothing about the rights remaining In the nen-contigucus fract of fand. (See Exhibit MSS-R-14, exh. 7A
[sho\mng transier of parcel contiguous to Middle River from larger tract of lands owned by Stewartet al).) !fany
meaning relating to Hparian rights is attributable fo the term, & wou Id tand o cut against the retention of the right in the
remaining, nen-contiguous tract, as it would suggest that the right was transferred o the contlg Lous tract of land,
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Here, there is neo evidence that Stewart et sl diverted any water from Middle River for purposes
of irrigation, or that any firigation occurred in the arsa before 1898 when Woods began
construction of a gravity flow diversion system. (Exhibit MSS-R-14, exhie. 8, 6.) - If such
irrigation were ongoing, it is unclear Why a new diversion system would require construction or
be newsworthy. There is no svidence that Stewart et al. was engaged in Irigated agriculture.
Additionally, there is no evidence that Stewart ef al. used water on the land for any purpose or, §
it had, that they wouid have drawn such water from Middle River as opposed fo frem Burns Gut-
Off (to which it was also riparian) or from the San Joaquin River, from which Stewart et al. could
have developed an appropriative right. ‘

Woods et al. argue that the lands in the Delta were intended to be used for agriculture and that
iherefore the intention of the parties must have been fo maintain a riparian right to Middle River
for all the properties. Such reasoniﬁg does not constitute spaciiic evidencé regarding the
parties to a particular transaction. Furthermore, the argument's logic does notholdina legal
framework under which it is possible to develop appropriative fights to water, or in a transaction
in wﬁic:h the propety that lost coﬁnection ta Middle River maintained contiguity to other '
waterbodies. (See Exhibit MSS-R-14, exh. 7A)

4.4.7 Rights Based on Contiguity to Historic™ Sloughs _
Woods et al. argue that lands within the Woods service area maintained riparian righis by virtue
of a connection to sloughs that received water from Middle River. It is possible in certain
circumstances for a landowner riparian to a slough fo draw waier under a riparian right fromthe
rmain watercourse connecied to the slough. (See Tumér v. James Canal Co. {1909) 155 Cal.
82.) Paries presentad specific evidence fegarding Duck Slough, which no longef exists, and an
unnamed interior slough along the more sastern of Woods's diversion canals from Middle
River.” Citing Smith v. City of Los Angefes (1994) 65 Cal.App.2d 862 émd Lindb!om v. Round

" The testimony and avidence refer o “historic” sloughs. Some of the evidence relaiing to such sloughs is in
histotical dosumenis, but some is based on soll deposits 2nd geological and hydrogeological analysis, which could
refate to sloughs In pre-historic times. For ezse of reference, this order uses the term *historic” fo refer fo avidence
concerning both pre-historic and histeric water bodies.

15 waods et al.’s closing brief refers to multiple interior island sioughs, but does not cite to evidence regarding these.
While there are several raferences in the evidence fo other potential wateniays that may have been present on
Roberts [sland, there is net suficient information in the record regarding these sloughs for the Board te make any
meaningful determination regarding riparian rights to draw from Middle Riverin Woods sefvice area. Mr. Moors, a
witnass for Woods, suggested that riparian features covered much of the Woods service area, at some point in time,
and that there s good corvelation between historic riparian features and the main sanals and ditches of the Woods
delivery system. {Exhibits WIC-2 frelating to WIC-2L}, WIC-2K.} His testimony, however, did not clarify how leng'age
the historic features carried natural fiow and from where, Mr. Moore also testified that the only natural sloughs |
connecied with Middle River after reclamation wers Duck Slough and the unnamed slough along the path of what Is
now the more easterly af Woaods® diversions from Middle River, {RT pp. 270:20 - 271:10.)
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Vafley Water Company (1918) 178 Cal. 450, Woods et al. argue that a natural watercourse
does not lose s character as such because a dam regulates the water running through it, and
that therefore the properties abutting Duck Slough and the unnamed slough at the time of the
service contracts have retained riparian tights to Middie River.

The mere fact that the bed and banks of what was once a natural channel remain after 2
permanant change in the flow of a watercourse is insufficient to show the maintenance ofa
tiparian right To water that would once have naturally lowed in that watercourse. {(Rancho
Santa Margarita, supra, 11 Cal.2d at pp. 548-49 [“In past ages this mesa fand may have been
delta land, and may have been riparian to the river, bui riparian rights are not determined by
past geologic formations but by the present natural topography.”]; Wholey v. Caldwelt (1885)
108 Cal. 85, 100~101 jwhen because of nafural causes “the flow is lost, the [ripartan] right is lost
with it ... 9... ‘A watercourse running betx%.reen the lands of A and B, which leaves its course and
- suddenly and sensibly makes its charinel wholly upon the land of A, belongs wholly to A
[quoting Hale’s De Jure Maris, c. 1); McKissick Catlle Co. v. Alsaga {1218) 41 Cal.App. 380,
387-90; State of California ex. Re. State Lands Comim’n v. Supefior Court (1995} 11 Cal.4th 50,
79 [discussing accration and avulsion in river systems by ariificial causes].) The ability r}f a '
farmer riparian owner whose land has lost configulty with the water to divert waier from the new
channel back to the original ons depends on doing s0 within & reascnable time, and on not
disiurbing the rights of others, (McKissick Cattlé Co., supra, 41 CalApp. at p. 389.)

The. State Water Board sees no reason why a permanent change fo flows caused by long- '
standing reclamation projecis, which have altered cdmpletely the prior sWamp ares, should be
freated differently, .(Compare Chowchilla Farms v, Martin (1 933) 219 Cal, 1 [holding that
charnnel formed through prior swamplands for reclamation purposés had taken on attributes of a
natural channel for riparian rights purposes].) The cases Woods et al. rely on are not to the
conirary. Smith v. Los Angeles, supra, 86 Cal.App.2d 562, concerned the definition of anatural .
channel for liability purposes for property damage caused In part by leves stréngthening. 1t
does not address the potential riparian rights of those bordering the channel after water had
been permanently diveried to the other branch of the stream. Lindbiom, supra, 178 Cal. 450,
concerns the maintenance of riparian rights when an upstream senior appropriator has blocked
off all flow fo a sireambed fo supply mining operations, but no longer beneficially uses its
diversion. The case stands for the rule that an upstream appropriation does not cause -
downstream ﬁparians ta lose their rights. (/d. at p. 433 ["a watercourse..... would not lose that
[natural] character by a mere diversion ..."].} Such a “mere diversicn” is not @ permanent '
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alteration to the geography of the area comparable to reclamation, a process undestaken with
the intent to permanently change the area from swamp fo dry land.

Ripariari rights remain in natural waierbodies whose flow is regulated or changed by upstreaﬁ
higher-pricrity diversions, even as the extent of the right is measured by the natural flow. (See
Lindblom, supra, 178 Cal. at p. 457.) Thus, construction of a barrier does not necessarily
deprive a natural watercourse of its character as such for riparian rights purposes, where the
barrier serves to regulate flows as opposed o permanently changing the course of the
waterbody.. ‘ '

4.4.7.1 buck Slough
Duck Sioughisae hlstonc slough, which no longer exists. (RT pp. 716:24 - 717:2). The parties
contest whether the former Duck Siough was ever connected to Middle River, and Woods and
MSS parties both presented extensive evidence and conducted extensive cross-examination
regarding the slough. Woods presented testimony by certified enginser Christopher Neudeck
_and registeréd geoiogiét and cerfified hydrogeologist Donald Mocre o the effect that Duck '
Slough extended from Burns Cut-off to Middle River, and that the direction of flow fo the
_'co'nnecting waterbodies depended on the tides, but was primarily from Middie River into the
‘slough. They testified that Duck Slough ran along the extent of the feature sometimes labeled
Cross Levee and sometimes labeted High Ridge Levee, and along which Inland Drive now runs.

Mr. Moore rehes on photographs enhanced through stereo-pairs analysis and compared with
historic maps to support his conclusion that Duck Slough was connected fo Middle River.
(Exhibit WIC-2.) He further relies on comparison with soil analysis performed by Ken Lajois in
2010 In preparation for a set of separate enforcement hearings io bolster this conclusioh.
(Exhibité WIC-2, WIC-2K.) Neither the photographs nor additional information on the work by
M. Léjoie or Mr. Atwater were submitted Inte evidsnce, aithough it would have been within
‘Woods’s power to do so, as Woods apparently prdvided the photographs to other parties, A
Mr. Moore worked with Mr. Lajoie on developing the evidence used, and Mr. Lajole apparenily
~ festified in other recent hearings before the Board regarding his work. (RT pp. 234 13-25;
329:24-328:10.)"® While these factors do not make Mr. Mocre's testimony inadmissible, they
fimit the weight the State Water Board will give to the evidence. (See Evid. Code, § 412 "I
"wesker and less satisfactory evidence Is cffered when it was within the power of the party fo

€ oaction 4.6.1.1 sddresses Woods =t al's request to taks official notice :)f the proceedmgs in the Dunkel, Mussj,
. and Pak and Youny matters, which presumably include more mformatmn regarding Mr. Lajoie's work.
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ﬁroduce stronger and mors satisfactory evidence, the evidence offered should be viewad with
distrust}.) ‘

The map showing Mr. Lajoie’s soil analysis indicates that deposiis from Mi_ddle' River reachad
into Robert's Istand, indicating that there was water bringing the soils up. {Exhibit WIC-2K; RT
p. 205:7-17.) There is no indication of how long ago this occurred, however, The cieposits -
could have bean over geologic time, while the relevant period for determining whether riparian
righis attach is the present day.

Mr. Moore testified that the feature he identified as Duck Slough contained water in 1937, based -
on 1937 photographs, including photographs thaf showed reflactions from the water which were
not included in the exhibits, because they were “somewhat objectionable.” (RT pp. 27811 -
279:5) He also testified that the feature had been filled in by 1940, (RT p. 308:1-17.)

' On cross-examination, MSS parties introduced evidence concerning a proposed irmigation canal
" .torun élongside the levee, on the eastern side. (Exhibit M88-2.) It is unclear why such & canal
would be necessary, if there were.a slough already existing along the same path. It Is also
unclear that Mr. Moore could distingﬁish'beMeen a canal that followed High Ridge Levee and a
slough that followed High Ridge Levee in the 1837 photographs.

Furthermore, the maps which Mr. Moofe used to deveiop his interprétaﬁon cf the photographs,
including the Duck Stough feature, do net definitively tabel the feature as a slough, and one of
them, ihe Holt Quadrangle Map, does not depict a feature in the area of Duck Slough. (See
Extilbits WIC-2A, WIC-2B, WIC-2C, WIC-2D.)

Mr. Neudeck testified Athaf he interpreted a seties of maps from the late 1800's through the earfy
1800’s to indicate that there was water in Duck Slough from Middle River to Bums Cut-off, On
most of the maps, the line between Middle River to Burns Cut-off was labeled as a levee, &
canal or not labeled at all, rather than being labeled Duck Slough. (See e.g. Exhibit WIC4,
exhs. 3H, 3L, 3P, 3Q, 35.) Some maps do Iébei Duck Slough, but on these the line either does
not extend to Middle River, or it is unclear that the label is for the entire length of the Tine
between Burmns Cut-off and Middls River, (See e.g. Exhibit WIC-4, exhs. 3N, 30.) Mr. Neudeck
testified that the slough ran along the eastern side of the levee. (RT pp. 574:19-576:22.)

Mr. Neudeck interpreted events described in Nelson v. Robinson (1941) 47 Cal App.2d 520,
regarding seepage damage 1o property in the vicinity of the High Ridge Levee near Middle River
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in 1924 to confirm the existence of Duck Slough, because the case discusseas the filling of 3
slough that seeped onto plaintif’s property, which Mr. Neudeck states could have only been
Puck Slough. (Exhibit WICH4, pp. 1-2.) On cross examination, ﬁe drew g schematlc of how ha
- believed the properties, Middle River, Duck Slough, the irigation canal, and High Ridge Leves
io be situated, {MSS-8.) However, his interpretation that Duck Slough was filled-in relies on
there being an error in the actual discussion of the facts. {/d. atp. 2.) '

Mr. Neudeck testified that the slough stopped carrying water in 1926. (RT p. 513:15-22,)

Mr. Neudeck further tesified that a “floating steam shovel” had dredged material from Duck -
Slough 1o improve and create the High Ridge Levee (including the part of the levee adjacent o
a barﬁcular parcel which is closer o Middle River than Burns Cut-off), based on a dissertation
mentioning the use of such a dredge, (Exhibit WIC-4A, pp. 2-3 [referencing Exhibit WIC4A,
exh. 3K]; see also Exhibit WIC-41, .ej,vch. 3F [map showing referenced Mussi property].) On
cross-examination, he acknowiédged that he did not know how far down from Bums Cut-off the
.ﬂoating dredge progressed. (RT pp. 626:14-627:12.} '

- MSS parties presented testimony by Stephen Wee, a historfan with an emphasns on

_environmental history, that Duck Slough exiended from Bums Cut-ofi mto the interior of Roberts
Island to Honker Lake Motund, partly bordering High Ridge Levee. Mr. Wee analyzed the same
maps submitted by KMr. Neudeck, with the conclusion that Duck Slough did not extend to Middle
River, (See genarally exhibits MSS-R-14, MSS-R-1 4A‘} His analysis of the coloration of
sloughs and other waterbodies on assessors maps is more convincing than Mr. Neudeck’s
assertion that blue coloring on assessors maps indicated waterbodies. {Exhibit MSS- R-14
pp. 2-3.) He submltted additional maps from the mid- o late-1800°s depicting a slough
extending from Burns Cut-off in the same location as the Duck Slough, 'High Ridgé Leves, '
Cross Levee, Inland Drive feature, but not extending to Middle River. (Exhibits MS8-R-14A,
exhs. 17, 18 & 19.) Exhibit MSS-3, & map from Settlsment Geography of the Sacramento-San
Joaguin Delta, John Thompson, 1837, which MSS parties presented during the cross- l
examination of M. Nemeliini, similarly depicts an unlabeled water body extending from Burns
Cut-off atthe Iocatlon of Duck Slough, hut not extending to Middle River,

Mr.-Wee additionally submitted evidence that an 1875 survey of Roberts Island from Middle
River found no siough.connec‘{ing to Middle River at the location of High Ridge Leves. {Exhibits
MSS-R-14, pp. 8-7; MSS-R-14A, exhs. 21, 22,) Finally, he presented & review cf historical
documents refating to the buiiding of High Ridge Levee and the aitempted dredging of Duck
Slough which indicate that the.southern portion of High Ridge Levee was not completed by a
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floating dredger in a slough, in coniravention of Mr. Neudsck’s testimony. (Sse generally
Exhibits MSS—R~'I4, pp. 6-12; MSS-R-14A, exhs. 21-37.) These sources discuss the
connectidn with Duck Slough near Burns Cut-off, but do not mention jt extending to Middle
. River. (E.g. Exhibit MSS-R-14A, 21, 28, 24, 33)

Mr. Wee iestified that a gate was installed at the junction of Duck Slough and Burns Cut;off in
1876 to allow drainage from the slough to escaps, butio prevent water from Burns Cut-off from
entering the slough. (See MSS-R-14A, exh. 36.) He siaies that Duck Slough had been filled in
by 1913. (RT pp. 968:20-869:14.)

As a whole, the evidence that Duck Slough never extended fo Middle River is more conviﬁcing
than the evidence that it did. Even if Duck Slough did at one point intersect with Middle River
there is evidence that any such connectlon would have been dammed off before any irrigation
began and before the land on Robert’ Istand was subdivided and purchased by the Woods
Brothers {Exhibits MSS-R-14, pp. 6-7; MS3-R-14, exh. 6; MSS- R-14A, exhs. 21, 22.)

Therefore, there is no reason o believe that such reclamation was not infended as a

C

permanent, avulsive changs in the waterbody. Moreover, Buck Slough no longer exists, and

therefora any riparian rights to Duck Slough have been lost. (Rancho Santa Margarita v. Vail, -

supra, 11 Cal.2d at pp. 548-549; Wholay v. Ca!dwe/!, supra, 108 Cal. at pp. 100-1 01.) Forthe.

. foregoing reasons, historic contiguity to Duck Slough cannot provide the basis for a valid water
* right. '

447 2 Unnamed Intetior Isiand Slough
An interior island slough.appears on a range of early maps, in.the locatien of the current Woods
_ diversion facilities, and extending along the first part of what I3 now the primary eastern canal
for the Woods service area. (Ses Exhibits WIC 2-2A, WIC 2.2B, WIC 2-2D, WIC 6-L [enlarged
detail of Exhibit WIC 2-2B}; see also Exhibit WIC 2-21. and accompanying Moore testimony
discussing slough.) The unnamed siough crosses parcels 2, 5 and 7 on the map showing
conveyances from Stewart et al. to the Woods brothers.”” (Exhibit MSS-R-14, Woods Exhibit
7A.} Mr. Gibbs noted i his report from the 1875 survey of the island for reclamation purposes
that it would be necessary to dam the stough in order to repiairn'thé tsland. (Exhibit MSS-R-
14A-21.) This report also notes that the sloughs on Robeits Island will assist in draining the
interior. {/bid.) ' ' '

7 Note that ‘the convayanes of parcel 7 was of a one-half interest. The other half appears 1o have been transferred
_{o Blossom. (Exhibit MSS-R-14, exh, 74)
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Na party has presented convincing evidence that the slough was infended to continue
functioning as a natural watercourse under a regulated flow regime. Rather, the Gibbs report
suggests that Iis damming was infended fo alter the flow of Middle River to prevent it from
entering the stough, with the goal of permanent reclamation ef the island. The fact that the
feature was used early on for irrigation and possibly drainage (see, e.g. Exhibit WIC-2A) and
that it still is today, does not indicate to the contrary. ‘
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4.5 lssuance ofa CDO is Appropi'iate Even If it Might Result in No Decrease or A Slight
increase in Water Use On the [sland

Woods et al. argue that the State Water Board should not issue a CDO because halting
Woods's diversions would result in increased water usage because of the reduced water

requirements of agriculiure as compared fo uncultivated areas.

A diversion may be unauthorized and the State Water Board may issue a CDO regardless of
whether it has a water ﬁnpact on others, and whether or not it results in more or less water in
the waterbody from which water is being diverted. (See Wat. Code, §§ 1052, 1225, 1831)) ttis
state policy that the State Water Board should “take vigorous action ... to prevent unlawful
diversion of water.” (Wat. Code, § 1825.) The State Water Board has identified water right
enforcement of diversions in and affecting the Delia as a high pricrity In the updates to the
overail Strategic Plan and the specific strategic workplan for the Delta, of which it now takes
official notice. (The Californié;Water Boards' 2010 Update to Strategic Plan 2008-2010, p. 6,
available at: ' '

httoy/ww.waterboards. ca.goviwater issues/hot topics/strategic planfdocs/2010/final_strategic
plan update report 062310.pdf; June 2008 Draft Strategic Workp!an for Activities in the San
' Francisco Bay/Sacramento-San Joaquin Delta Estuary, pp. 6, 14, available at:

hﬁp:f!www.waﬁerbcards.ca.qovfwaterriqh’zs[water-Vissuesfuroqramsfbav delta/strategic_plan/dog

s/baydeita workplan ﬁnal,g'df.) This priority is for both water quality and water supply reasons.
{Ibid.) ‘

wWhile the argument that imigation will ihcrease water availabiiity for other users would be

© relevani fora cpnsideraﬁon of water avaélabiiity, were Woods or another water user in the area
to apply for a water h‘ght permit, it does not provide authority for an otherwise unauthorized
diversion. The Staté Water Board has expended considerable resources fo investigate,
prosecute and hold an exteﬁsive hearing on an unauthorized diversion. Woods has not shown
that issuance of such a CDO would be contrary to the public interest.

Additionally, Woods's evidence regarding the claim that the CDO will result in increased water
use is not convincing. Mr. Nomellini testified that, aé a general rule, each acre of agricutfure
saves approximately 2 acre-feet per annum of water. (See e.g. RT p. 579:5—9.) The evidence
submitted to substantiate this claim is less clear, however. !t shows that uncultivated areas can
use less water, more water, or the same amount of water as irrigated agriculiure, depending on
the crops grdwn, whether the crops are irrigated, the type of vegetation on uncultivated areas,
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anda variéty of other factors. (See WIC-8F [letter from Department of Water Resourceas to
State Water Board regarding reduced water savings, and no water savings in some areas, of
Delta land fallowing because of weed growth]; WIC-BB, p. 26 [chart showing consumptive use
estimates for a variety of crops and native vegetation]; WIC-8E [extensive report discussing a
range of factors fo consider in estimating Delta diversions and return flows, inciuding soil fype,
vegetation, irrigation efficiencyl.) Some of these documents also address water quality impacts
from irrigation. {See e.g. WIC-8E.)

Additionally, Woods has produced rno evidence that the land would be taken out of agricultural
production if diversions were fimited 1o 77.7 ¢fs., rather than responding with efficlencies in
irrigation or with adjusiing crops planted. (Ses WIG 8E, p. 80 [showing changing cropping
patterns on a different Delta island in dry and critically dry years, with no increase in native or
riparian vegetation].) S

4.6 Some Provisions of the Draft CDO are Unsupporied in the Ré‘cord

No partiés presented evidence regarding the necessity to impose certain provisions of the draft |
CDO. No aflegation of, or avidence conceming, waste or unreasonabie use arose during the
hearzng, so the requirement that Woods's monitoring plan include information on “The measures
faken to ensure reasonable beneficial diversion and use of water by Woods's users, and for the
reductton of discharges of unused fresh water back into Delta waters” or other information on
discharges or spilling back into Delta waters or on the crops being served is.unsupported in the
record and will not be incliided in this order.

4.7 Evidentiary lssues

4.7.%7 Woods, SDWA and CDWA Evidentiary Claims

4.7.1.1 Request for Official Notice

Woods et al. requested the State Water Board to take offi cial notice of a seriss of grant deeds
from Stewart et al. for transfers of land contiguous to Middle River, but hot within the Woods
service area. The State Water Board takes official notice of these deeds under Evidence Code
section 452, subdivisions (¢} and (g). (See Lockhartv. MUM, Inc. (2009) 175 Cal.App.4ih 1452,
1460-61.) The deeds tend to show that the lands remaining in Stewart et al.’s possession after
June 8, 1891 (when Parcel 2 was fransferred) lost contiguity to Middle River, as discussed in
section 4.2.3.
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Woods &t al. additionally request that all evidence in the records for the Mussi, Pak & Youné,
and Dunkel matiers™ be incorporated info the Woods hearing, as “the issues are similar, the
pariies are idenfical, and the evidence ... is substantially interrelated.” The motion doss not
present a theory as to why the entire records of three additional enforcement proceedings aré
relevant fo the Woods enforcement matter.

In fact, the parties in all theséproceedings are not identical: each entity fasing & proposed
enforcement action is-different. While each of these parties has {he same counsel, the same
pariies have'intervaned in each case, and there was a large degree of overlap In witnesses for
each matter, the.éore of each hearing is whether or not the Board should issue a CDO based on
a threatered or actual unauthorized diversion by the named entity.

All the parties to the current matfer were. inen ample opportunity over five days of hearings to
present all the information they believed to be relevant to the questioh of whethier Woods had
the necessary water rights fo cover lts diversions from Middle River; The hearing officers
permitted time extensions for cases-in-chief, extensive cross-exarmination, redirect and re-cross
examination, and rebuttals. The proper mathod to incorporate evidence from any other .
hearings would have been to present it at this hearing, and allow crosé examination and rebuttal
regarding the evidence, as, for example, Woods did by submitting as an exhibit the testimony
~ that Mr. Neudeck presented in the Mussi matter. (See Exhibit WIC-4A)) Mr. Neudeck was then
cross-examined based on this submitial, and beth the exhibit and the oral tesﬁrnonjr_ form part of
the Woods hearing record. (See e.d. RT pp. 623:14-626:13, 636:4—643:18.) The MSS parﬁes
similarly submitied into evidence in this hearing evidence originally prepared for the Mussi
~ hearing, Mr. Wee's interpretation of which was then suﬁjected {o extensive cross-examination.
(See Exhibits MSS-R-14 & MSS-R-14A; RT, Vol. V, pp. 1133-1258 [generally]l.) The factthat
ihe evidence from the Mussi hearing was the subject of cross-examination indicates thaf itis not-
the type of information suitabie for submission for fis truth upon official notice.

It was additionally clear from the hearing itself that the heatlng record the State Water Board
would consider was only the record from the Woods hearing. (RT pp. 317:5 —318:10.) During .
" the hearing, Woods appeared to understand that it was necessary to submit evidence into the
record that it wished the Board to consider. (RT p. 317:17-23))

18 ypese matters are additional enforcement hearings before the State Water Board regarding alleged unauthorized
- diversions in the Delta, on Middle Roberts Island.

i

58.



MF. C'Laughlin, the attorney for MID, did, on the fousth hearing day, bring up the possibility of
drafting a stipulation among the parties io allow Ento evidence certain, as-yet-to-be-agreed-upon
parts of the records in the other ongoing Delta enforcement hearings, with an eye towards
assisting the trial court, in the likely event that the Woods matter goes on {o judicial review. (RT
pp. 801:20-802:21, 904.17 20: 905: 9-20.) The hearing officer stated that such a stipulation
regarding certain elements of the other hearings would be an acceptable manner in which to
proceed, and would be considered.” {(RT pp. 904;17-20, 206:3-11.} However, the parties filed
no such stipulation. The prosecution team objected ta the petential for a wholesale merger of
the records, and the hearing officer indicated that such a merger would not be acceptable. (RT
pp. 805:21-006:2-9.)

The State Water Board declines fo mcorporate evidence from muitiple additional days of
_heanngs on other matters into the current record through officiat notice.

4.7.1.2 1t was Proper to Exciude the Neudeck Testumony from the Phelps case
from the Record

‘ _ Woods et al. assert thai Mr. Neudeck’s festimony from the Phelps cass was improperly
excluded from the record becauss it does not serve only to support the Delta Pool tﬁeory and
becaﬁse the aﬁpeliate court in Phelps v. State Water Resources Conirof Board (2007) 157
Cal.App.4th 89 did nof reject the “common underground/surface supply theory.”

On the third day of hearing, June 25, 2010, Mr. O'Laughlin filed a motion to strike -

Mr. Neudeck’s testimony from the Pheips case, presented as Exhib'rts WIC 4A, exh. 3V and
WIC-4D. One of the reasons given for the motion was that the testimony was irrelevant, as it

 served only to support a legal contenﬁon which the Board had already rejécted in the Pbe!ps

case, namely that the groundwaters beneath the lands on Reberts Island provide a riparian rfgh‘t

" {o the surface waters, because those waters are so connected.

On June 29, 2010, the hearing team reguested on behalf of the heafing officer that the parties
be prepared to discuss all evidentiary motions and objections at the hearing on July 2, 2010,
On the last day of hearing, July 2, 2010, Mr. Herrick was unable fo articulate any other reason
than that presented in the motion to stifke why the testimony was relevarit. (RT at pp;. 1268:2—
1269:4.) On July 19, 2010 the hearing officer granted the motion, finding it irrelevant to the
Woods proceeding. ‘ ' .
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On September 3, 2010, Woods et al. filed an opposition to Mr. O’Laughiin’s mction alleging ihaﬁ
-it was procedurally improper and that it mischaracterized the relevance of Mr, Neudeck's . '
testimony. White Wocds et al. are comect that the Board did not invite motions, the Board did
allow objections to be raised fo admitting testimony. The motion to strike served the same
function as an oral objection fo admission of the testimony, which the Board did allow during the
hearing, and the motion was submitisd at the time the Board requested such cbjections,
Additionally, parties were given additional time to respond to this motien and all the evidentiary
objectlons to submission of Woods's evidence, rather than being reqwred to respond at the ’nme

objechons were made,

Woods et al.'s brief enumerates five additional theories as to why the testimony regarding the
interconnection of the ground and surface waters is relevant. The State Water Board rejects all
of these theories. ‘ |

The brief and motion are untimely in raising these issues, which should have been ‘addressed at
the hearing and certainly before the ruling issued. The hearing officer’s ruling excluding the
testimony from the record stands. ’

4.7.1.2 Mr. Wee's Credibility T
" Woods et al.’ argue that Mr, Wee is an unreliable witness. The majority of this argument relies
' on statements not in the record. The pariies had the abilHy to cross-examine Mr. Wea inthe
- hearing, including the ability to impeach him as a wiiness. In fact, the parties had additional
time to prepare for such cross-sxamination, as the final hearing date was postponed at the
request of YWoods's attomey, which was joined by the attorneys for County and CDWA and
‘ SDWA. {RT pp. 977:15-978:7, 1109:18-1125:24.) The State Water Board disagrees with the
assertion that Mr. Wee is an unreliable wiiness. .

4,7.2 MSS Parties’ Evidentiary Objections

MSS parties seek to “renew” their evidentiary objections and mations, without responding to any
of fhe reasons given for the hearlng officer’s rulmgs on these motions. Additionally, their brief
fails to explain on what grounds they raise a hearsay objection to Exhibits WIC ZE-2K, despite
the hearing officer’s request that the pariies address this issug in briefing, There is noreason to
address these evidentiary issues again in this crder. o
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50 CONCLUSION _
The evidence indicates that Woods has diverted, and threatens to again divert above 77.7 cfs
from Middle River without a known basis of right. Therefore the State Water Board will issue a
Cease and Desist Order consistent with the rationale above.

- ORDER

T IS HEREBY ORDERED THAT pursuant to sections 1831 through 1836 6f the Water Code,
© within 60 days Woads shall cease.and desist from_ diverting water in excess of 77.7 cfs at any
tima, unless and until Woods has complied with paragraphs 3 through 8, below.

1. Within 45 days of the'da’ce of this order, Woaods shall shbmi.t to the Deputy Director for Water
Rights (Deputy Directer) a description of the method that Woods will use, pending compliance
with the monitoring requirements set forth In paragraph 2, below, to ensure that Woods's rafe of
diversion from Middle River is consisient with this order. Wonds shall make any changes fo the
method that the Deputy Directer requires and implement the method upon the Deputy Director's
approval. ' ' '

2. Within 120 days of the date of this order, Woods shall submit to the Deputy Dirsctor a
diversion monitoring and reporting plan. Woods shall make any changes to the plan that the
Deputy Director requires, and shel implement the plan upon the Deputy Director's aporoval,
The plan shall be consisfent wﬁth any applicable requirements of Waier Code sections 5100
through 5107, and shall include, at a minimum: '

(1} Provisions for monthly monitoring and recording of the amounts and rates of water diverted
from Middle River; ' ‘

(2) Installation of measuring deviceé at the points of diversion for the Woods systern;

(3) An operator's manual, flow chart, or other insiruction that Identifies the process o be taken
by Woods's employeas 1o routinely measure and record diversions at Woods’s pump stafions,
ang the maintenance and calibration schedule of all measuring devices used to comply with this
order. The instructions should be available to any of Woods's employees who are frained to

* gperate the Woods irrigaﬁch system.
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(4) Provisions for reporting monthly diversion records to the State Water Board. For the initial
three-year period, diversion records shall be reported on'an annual basis. Woods shalj submit
the first, annual report, covermg diversions during the 2011 calendar year, by July 1, 2012.
After the initial three-year period Woods shall submit reports at three-year intervals, consistent
with Water Code section 5104.

3. Before diverting at a rate greatsr than 77.7 cfs, Woeds shall demonstrate to the satisfaction
of the Deputy Director that such arate increase is either due fo increased reasonable demand
on riparian lands identified as Parcel 2 on Exhibit MSS-R-14, exh. 7A (discussed in section
4.2 3.1 ofthis order) or based on additional svidence regardihg the water rights of [andowners
not addressed in this order, provided by Woods to the Deputy Directar.

4. Before diverting at a rate greater than 77.7 cfs, Woods shall submit to the Deputy Director a
Iist of all properties and owners who receive water delivered by Woods’s diversion system, and
the basis of right for such delivéries, including whether such right is riparian or apprbpriative,
and what enfity holds the right. For rights not recognized in this order, the basis of right must bs
substantiated by different information than was provided during the hearing that preceded this
order. If the basis of right for property outside the original Woods service area is the {ransfer of
an appropriative right from within the original Woods sefvice area, the information provided to
the Deputy Director must include proof of a reduction of use within the Woods service area

. commensurate with deliveries to the property outsids the Woods service area. i the information
provided does not establish a basis of right acceptable to the Deputy Director, Woods shall not
deliver water to that property.

5. Notwithstanding paragraphs 3 and 4, above ifa water user o water nght holder within the
Woods servica area provides ;nfonnatmn, and such information demmonsirates an additional
basis of right for deliveries of water acceptable to the Deputy Director, after issuance of this
order, Woods may deliver water to the user upen the Deputy Director's approval.

8. Before diveriing at a rate greatet than 77.7 cfs, Woods shall obtain the Deputy Director's s
approval of a supplemental moenitoring and reporting plan. Woods shall implement the plan
upon the Deputy Director's approval. The plan shall be consistent with any applicable
requirements of Waler Code sections 5100 through 5107, and Include, at a minimum:

(1) Provisions for monthly monitoring and reporting of the amounts and rates of water defivered

to specific users and the acreage served;
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(2) A method fo track water use by individual users. -

(3) A supplement to the operafor's manual, flow chart, or other instruction described in
paragraph 2(3), above, that identifies the process to ba taken by Wood's employees to routinely

measure and record deliveries ic individual users,

(4) Provisions for reporting montbly water delivery and use records to the State Water Board.
For the initiat three-year period, delivery and use records shall be reported on.an anhuzl basis.
 After the initial three-year period, Woods shall submit reports at three-ysar intervals, consistent
with Water Code seotion 5104. '

Any determination of the Deputy Di'rectorl‘ pursuant to {his order is subject to reconsideration
pursuant to Water Code sectibn 1122, Upon the failure of any person to comply With aCpo
issiied by the Stale Water Board pursuant to chapter 12 of part 2 of division 2 of the Water
Code (commencing with section 1825) the Attomsy General, upon request of the State Water
Board, shall petition the superior court for issuance of prohibiiory or mandatory injunctive relief
as appropriate, including a temporary restraining order, preliminary injunction, or pemanént
. injunction, (Wat, Code, § 1845, subd. (a).) The superior court or the State Water Board may
impose civil liability _L:p to $1,000 per day of violetion. {/d. at subd. (b}, Wat. Code, § 1055.)

CERTIFICATICN

The undersigned Clerk 1o the Board does hereby certify that the foregoing is & full, true, and
cormect copy of an order duly and regularly adopled at a meeting of the State Waiter Board held
on February 1, 2011, : ‘ :

AYE: Chairman Charles R. Hoppin _
’ Vice Chair Frances Spivy-Weber
Board Member Tam M. Doduc
NAY: None ' : B
ABSENT: Board Member Dwight P. Russell
ABSTAIN:  None ' ‘

- leanune pwnsend.

Jeanifig Townsend
Cler| cthe Board
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I. INTRODUCTION AND SUMMARY OF ARGUMENT

Petitioners were forced to sue because the State Board issued a cease and desist orden
(“CDO™) against Woods Irrigation Company (“Woods™) that did more than just order Woods to
limit diversions under Wood’s water right — it also ordered Woods to limit diversions under
Petitioners’ separate, individual water rights. Although only Woods was made a party to the
CDO proceeding, the order reached béyond Woods by (1) determining the validity and extent of
riparian rights of landowners served by Woods, and (2) restricting Woods’ ability to operate ity
pumps to deliver watet to these landowners, including Petitioners, until the landowners prove up
additional water rights to State Board staff in an informal process.

This distinction is critical. If the State Board’s order did not go so far as to impact the
landowners® water rights — we would not be here. Yet, despite ample warning, the State Board
adopted an order that was broader than it needed to be and constitutionally void.

The State Board- and MID try to divert the Court’s focus from procedural due process to
the ultimate merits of the disputed water rights. Arguments over the full extent of the
landowners® water rights are not relevant here. The law did not require Petitioners to prove up
their riparian and pre-1914 appropriative rights to the State Board or any other authority before
exercising them. Rather, for these types of water rights, an adjudication is the only way to
determine the validity and extent of the right. Thus, by necessity (because there has never been
an adjudication), Petitioners’ water rights are “claimed.” This fact does not make them any less
of a significant property interest protected by due process — particularly after 100 years of use.

The State Board’s claim that the order “does not prohibit diversion or use by Petitioners
ignores reality. Petitioners have submitted declarations, under penalty of perjury, that the only
means available to them to divert water from Middle River is through the Woods pumps and
canal system. They have no other way to divert water under their rights. Petitioners are not
required to submit voluminous testimony to establish this simple fact.

The State Board’s position that the order “neither prohibits nor requires anything from
anyone except Woods” is similarly disingenuous. The order expressly requires that landowners

prove their additional water rights to the satisfaction of a State Board staff person before Woods

1
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is allowed to increase diversions above 77.7 cfs to provide water under the landowner’s right,
See Order WR 2011-0005 at 62, paragraph 5. Thus, the order affirmatively restricts diversions
under both Woods AND the landowners® separate water rights.

MID parrots the State Board’s arguments, adding that Petitioners’ purported privity with
Woods justified deprivation of due process in this case. Yet, none of the cases cited by MID
involved the application of privity to excuse a due process violation. Further, Petitioners’ privity
with Woods, through the corporation/shareholder relationship, is irrelevant because Petitioners
have never gran{ed Woods the power to defend Petitioners’ water rights. Instead, Petitioners and
Woods expressly warned the State Board, prior to the commencement of the Woods CDO
hearings, that privity did not exist. MID concurred in that warning at the time, illustrating that
this privity argument is a post hoc rationalization with no basis in law or fact.

I1. STANDARD OF REVIEW

The State Board has misstated the standard by relying only on Code of Civil Procedurej
section 1094.5. The writ of mandate is issued to “compel the admission of a party to the use and|
enjoyment of a right...to which the party is entitled and from which the party is unlawfully
precluded by that inferior...board.” Cal. Code Civ. Proc. § 1085. A writ of mandate is required
here because the Board violated Petitioners’ due process rights. The writ of prohibition arrests|
the proceedings of a board which exceed its jurisdiction. Cal. Code Civ. Proc. 1102. The wrif
of prohibition is required here because the order exceeds the Board’s jurisdiction. The Court
must issue the Writ in all cases where there is not a plain, speedy and adequate remedy, in the
ordinary course of law. Cal. Code of Civ. Proc. §§ 1086, 1103.

Code of Civil Procedure section 1094.5 provides additional procedures applicable to
preparation of the administrative record and the deference afforded the board on factual findings.
However, these rules are inapplicable in this case where the sole issues raised are whether the
board proceeded in the manner required by law and consistent with its jurisdiction.
i
i
i
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L. ARGUMENT
A. The State Board Denied Petitioners’ Rights to Procedural Due Process.

1. Petitioners’ Asserted Rights Required Pre-deprivation Due Process Protection.

The Staté Board and MID incorrectly argue Petitioners must prove the full extent of theiy
protected property interest and that the State Board’s order deprived Petitioner’s of that interest,
before they can assert a due process violation. This is not the law. Rather, the focus of tﬁe
inquiry 1s on whether the agency undertaking the adjudicative proceeding followed the proper
procedures to ensure that those whose “property interests may be significantly effected” had
ample notice and opportunity to participate. Horn v. City of Ventura (1979) 24 Cal.3d 605, 610,
Thus, the elements include: (1) the ofder resulted from an adjudicatory process, {2) the process
may affect Petitioners’ signiﬁcanf property interests, and (3) Petitioners were not afforded notice
and opportunity to be heard. Horn, 24 Cal.3d at 612-620

The first and third elements are not disputed. The CDO was an adjudicatory process and
the State Board did not provide notice or opportunity to any of these Petitioners. For the second
element, it is useful to compare the situation here to that in other cases. The California Supreme
Court found a due process violation when a neighbor was not provided notice of a City’s
ministerial approval of a minor subdivision. Horn, 24 Cal.3d at 605, 610. The neighbor alleged
that the approval hindered access to his property and would create traffic and parking congestion.
Id. at 611, Similarly, the First District found a due process violation when a neighbor was nof
provided notice and opportunity to be heard before a City approved a parcel split on adjacent
property. Kennedy v. City of Hayward et al. (1980) 105 Cal. App.3d 953. Notably, in that case,
the City had provided notice to the Homeowner’s Association to which the neighbor belonged,
and the Association had actually appeared in the proceedings. The Court found this immaterial
and insufficient to “permit a ‘meaningful’ pre-deprivation hearing to affected landowners.”
Kennedy, 105 Cal.App.3d at 962-963 (citing Horn at 617-18).

Neither the Horn nor Kennedy courts looked to whether Petitioner’s property interest was
in fact adversely impacted by the ultimate land use decision. Rather, the focus was on whether

the interest could be impacted, and thus, notice was required: “[W]here, as here, prior notice of

3
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a potentially adverse decision is constitutionally required, that notice must, at a minimum, be
reasonably calculated to afford affected persons the realistic opportunity fo protect theiy
interests.” Kennedy at 962, citing Horn at 617. Thus, whether Petitioners here would have been
successful in convincing the State Board that they had water rights sufficient to prevent issuance
of the CDO is not the point. Rather, constitutional due process required that they be given thé
opportunity to do so because it was clear the CDO could adversely impact their property interest.

There is no dispute that Petitioners’ asserted riparian and pre-1914 rights to the State
Board at least twice before the CDO proceedings began. First, Petitioners asserted these rights
by filing Statements of Diversion and Use, in 2009, pursuant to Water Code sections 5100 et seq|
See Del Carlo Decl. §98-9 Exh. E; Yelland Decl. §98-9 Exh. B; Young Decl. §{8-9 Exh. B.
Second, Petitioners and Woods both notified the State Board, in writing, prior to the
commencement of the CDO hearings, that the landowners’ separate riparian and pre-1914
appropriative rights appéared likely to be impacted by the hearing. Petition Exhs. G, H, I, J.

There is also no plausible dispute that the State Board understood that issuance of an)
order limiting'Woods from diverting more than 77.7 cfs could adversely impact Petitioners. The
very impetus for the CDO proceeding was the State Board’s measurement of diversions by
Woods of 90 cfs in 2009 — which is more than 77.7 cfs -- and was obviously being used by the
landowner served by Woods who claimed additional rights. See Order WR 2011-0005 at 6, 20.

2. The Order Limits Deliveries of Water From Woods to Petitioners in a Manner
that Deprives Petitioners’ of Their Rights.

While Petitioners do not have to show that they are aétually injured by the order to prove
that the State Board violated their due process rights, it is not difficult to do so. The State Board
admitted that Woods could divert more than 77.7 cfs if it did so pursuant to the rights of
landowners located within its service area. See Order WR 2011-0005 at 20. Yet, the State Board

proceeded to limit Woods pumping to 77.7 efs without providing notice and opportunity to thesg

landowners to prove the extent of these additional rights. While the order sets up a post o

deprivation process for the landowners to attempt to convince staff members that they have a

right to justify larger diversions, this process is wholly unsanctioned by any law or regulation.

4
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Meanwhile, Woods cannot divert water to serve these landowners under the landowners’ — nof
Woods’ - separate water rights. Further, it forces the landowners to consent to regulation by the
Board of their riparian and pre-1914 rights, which is statutorily prohibited. Water Code §1201.
Courts have found due process requirements triggered in much less severe cases. The
cases often involve land use or permit approvals for activities that may have an adverse
environmental impact on nearby landowners. Besides the Horn and Kennedy cases discussed
above, the Laupheimer decision, cited by the State Board, is illustrative. There, the Sixth District
held that homeowners living near two sites approved for logging by the Department of Forestry
were entitled to due process protection before issnance of the logging permits, even though the
trial court ultimately held that the projected adverse impacts on their property from the logging
were speculative and remote. Laupheimer v. State of California (1988) 200 Cal.App.3d 440,
450-51. There, the court explained, the mere prospect of deprivation of a significant property,
mterest triggered the du;e process requirement. Jd.
Here, once the State Board determined that landowners were diverting 90 cfs through
Woods, part of which could be under the landowners” separate rights, and the prosecution team
sought to limit diversions to 77 cfs, the prospect of deprivation of significant property interest
triggered due process requirements for the landowners.
3. Petitioners’ Shareholder Status with Woods is Irrelevant
MID claims that Petitioners’ due process rights were not violated because Woods
adequately represented their interests in the State Board hearing through “privity.” MID Opp. at
pp. 8-12. MID argues that even though the State Board gave no indication to Petitioners that
their individual water rights would be at issue in the Woods hearing, Woods® “zealoug
representation” of Petitioners’ interests is a sufficient substitute. for actual notice and an
opportunity to be heard. Yet, MID’s arguments ignore the fundamental requirements to bind a
non-party to a judgment through res judicaia.
" In order to bind a non-party to the judgment of an earlier lawsuit, due process requires
“that the nonparty have had an identity or community of interest with, and adequate

representation by, the losiﬁg party in the first action.” Lynch v. Glass (1975) 44 Cal.App.3d 943,

] 5
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948 (plaintiff was not bound by prior judgment against corporations even though they advanced
the same interest and plaintiff appeared as a witness in the case). Woods® presentation of
arguments favorable to Petitioners at the hearing does not mean that Woods was a “virtual
representative” of Petitioners. Jd. Indeed, none of the cases cited by MID support finding that 4
corporation has the same “identity or community of interest” to adequately represent the privare
interests of its sharcholders in order to satisfy due process.

Citizens for Open Access to Sand and Tide, Inc. v. Seadrift Assn. (1998) 60 Cal.App.ﬁlﬂJ
1053, 1_070-1071 (“COAST”) and Rynsburger v. Dairymen’s Fertilizer Coop., Inc. (1968) 266
Cal.App.2d 269, relied on by MID, are easily distinguishable. In both cases, the court found that
prior lawsuits brought by entities expressly authorized to litigate public issues on behalf of the
public had preclusive effect fo bar other public interest groups raising the same public issues.

In Rynshurger, litigation by a group of municipalities bound members of the public'
(citizens and residents (;f those municipalities) who were not parties. 266 Cal.App.2d 269, 277-
78. The citizens were bound because the municipalities had statutory authority to sue on behalf
of the public interest. Id. Similarly in COAST, a settlement agreement between property owners
and government agencies resolving public access to property was binding on a public interest
groups’ subsequent action. COAST, supra, 60 Cal. App.4th at 1071. The court held that the
subsequent action was barred because the public “was adequately represented by the state
agencies vested with authority to litigate the issue of public access...” Id. at 1071. (emphasis
added). By contrast, the State Board’s order in this case impacts Petitioners’ rights that they hold|
independent of any rights of Woods. While Woods as a corporation is authorized to act on the
landowners® behalf to physically divert and convey water to the landowners’ property, the
corporation does not have any representative authority to litigate or defend petitioners’ separate,)
individual water rights. (Petition Exhs. G, H, L, J).

Further, privity does not bind nonparties when the nonparty raises issues separate and
distinct from those of the prior party. See COAST supra, 60 Cal App.4th at 1074, (“The rights
[not collaterally estopped] extend only to any individual or separate property rights claimed by

the group or its members that were not resolved by the Settlement Agreement.”); Consumen

&
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Advocacy Group v. ExxonMobil Corp. (2008) 168 Cal.App.éLth 675, 692 (res judicata applied to
public interest group because members did not have an individual property right and they were-
therefore bound by prior judgment brought also brought on behalf of the public interest).
Accordingly, this situation resembles the facts of In re FairWageLaw, in which a court,
empowered to enter a judgment dissolving a corporation, could not extend the judgment to affect
the personal rights of a sharcholder (liability for attorneys fees) without satisfying the
shareholder’s due process rights ((2009) 176 Cal. App.4™ 279, 286-87) and the facts of Kennedy)
in which a court found violation of Kennedy’é due process rights when a city failed to provide
him W1th notice and opportunity to be heard regarding a proposed lot split for adjacent property,
even though the Homeowner’s Association to which Kennedy belonged had recieved notice and
actually appeared on the matter. (1980) 105 Cal.App.3d 953.
MID suggests that the result in /n re FairWageLaw would have been different if the
majority sharcholders advanced the same interest as the dissenting shareholder at trial. MID|
Opp. at 11. However, Vega v. Jones, Day, Reavis & Pogue (2004) 121 Cal.App.ﬁlt11 282, held
otherwise. (shareholder in company was not collaterally estopped from bringing his own lawsuit
against a defendant after the defendant obtained summary judgment against other shareholders in
a separate lawsuit even though his claim was identical to those of the other shareholders).
Finally, MID overlooks a critical third factor necessary for privity: “{t]he circumstances
must also have been such that the nonparty should reasonably have expected to be bound by the
prior adjudication.” Lynch, supra, 44 Cal.App.3d 943, 948. See also COAST, supra, 60
Cal. Appdth, at 1070; Sutton v. Golden Gate Bridge, Highway & Transportation Dist. (1998) 68
Cal.App.4th 1149, 1155; Brown v. Rahman (1991) 231 Cal.App.3d 1458, 1462; George F.
Hillenbrand, Inc. v. Insurance Co. of North America (2002) 104 (1.':11.App.-4th 784, 826 (all cited;
by MID). Here, Petitioners could not have reasonably expected to be bound by Order WR 2011+
0005 because the State Board explicitly informed them that “the Woods CDO hearing will not
bind non-parties to the hearing.” (Petition Exhs. L, M, N, 0). Thus, privity did not éxist.
i
i
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| same subject (Central Pathology Serv. Med. Clinic, Inc. v. Superior Ct (1992) 3 Cal.4™ 181, 1864

B. The State Board’s Cease and Desist Authority Under Water Code Section 1831
Expressly Excludes Regulating Riparian and Pre-1914 Water Rights.

Although riparian and pre-1914 water rights are nof regulated by Division 2, Part 2 of thg
Water Code (People v. Shirokow (1980) 26 Cal.3d 301, 309; Water Code §1201), the State
Board nevertheless argues that its cease and desist power under Water Code section 1831 permits
it to determine, and hence regulate, the validity of such rights when issuing a cease and desist
order. See State Board Opp. at 11. The agency’s interpretation, however, flatly contradicts the
plain language of the statute and impermissibly renders Section 1831(e) superfluous.

1. The State Board’s Interpretation Violates the Rules of Statatory Construction.

Courts must construe the words of a statute in context and harmonize statutes relating to the

87), while avoiding an interpretation that renders related provisions nugatory or meaningless.
Metropolitan Water Dist. of So. Ca. v. Imperial Irrig. Dist. (2000) 80 Cal.App.4th 1403, 1424.
Subdivision 1831(e) provides:

This article shall not authorize the board to regulate in any manner, the diversion
or use of water not otherwise subject to regulation of the board under this part.

Water Code §1831(e) (emphasis added). Beginning with the statute’s plain language, “regulate
in any manner,” the word “regulate” means “to fix, establish, or control...[or] fo subject to
governing principles or laws.” Black’s Law Dictionary 890 (6‘L'h abr. ed. 1993) (emphasis added).
The word “any” commonly means “an indefinite number.” Id at 61; see also Webster’s New
World Dictionary 62 (2d coll. ed. 1985) (defining “any” as without limit; to any degree or extent
at all). Thus, applying the ordinary meaning of the words, Section 1831(e) prohibition
necessarily includes determining the validity of rights under governing water law principles.

Such an interpretation harmonizes the statutory scheme regarding the rights subject to the
Board’s appropriative authority and those within the purview of the Board’s cease and desist
jurisdiction. See e.g, Water Code §1201. Contrary to the State Board’s argument, this
interpretation also harmonizes the board’s authority to investigate and take action as necessary to
prevent unlawful diversion of water. If no riparian or pre-1914 right is asserted, and a diverter

either does not have a State Board issued permit or license, or is operating outside of such permif
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or license, it makes perfect sense that the State Board use its CDO authority in section 1831 tg
cease the threatened or actual unlawful diversion. Conversely, however, if the validity of 2
claimed riparian or pre-1914 appropriative right must be determined before the board can
determine if a diversion is unlawful, Water Code section 1052 provides the means to do this|
The State Board can request that the Aftorney General file an action in Superior Court foq
declaratdry and injunctive relief to define the riparian or pre-1914 right.

To interpret Section 1831 is the manner the State Board urges — allowing, in essence, 2
merger of two determinations: (1) the validity and extent of riparian and pre-1914 rights, and (2
Whethef a particular diversion exceeds established rights, renders Subdivision () meaningless,
Determining validity necessarily entails “regulating” those rights in some manner, which the
subsection 1831(e) expressly prohibits. Such an interpretation .must be avoided.

The cases the State Board cites do not dictate a different result. See Opp. Br. at 12-13
(citing Weinberger v. Hynson, Westcott and Dunning, Inc. (1973) 412 U.S. 609; Phelps v. St.
Water Res. Control Bd. (2007) 157 Cal.App.4™ 89; North Gualala Water Co. v. St. Water Res.
Control Bd. (2006) 139 Cal.App.élth 1577). None of the cases dealt with the State Board’s
power, or lack of power, to issue cease and desist orders as they relate to riparian and pre-1914
rights under Water Code section 1831 — the issue presented here. See Regency Outdoor
Advertising, Inc. v. City of West Hollywood (2007) 133 Cal.App.4th 825, 831 (A case is nof
authority for a proposition it does not address.”).

Weinberger dealt with the FDA’s power to regulate drugs prior to marketing to ensure the
drugs were safe and effective. As originally promulgated, a 1938 Act gave the FDA authority to
regulate new drugs to ensure safety. In 1962, amendments to the Act expanded the FDA’s
authority to regulate for safety and effectiveness. The law also provided a grand-father clanse
for the newly codified “effectiveness” provisions. The Court simply recognized the FDA had the -
poﬁrer to determine new drug status and whether certain drugs were exempt from the efficacy
requirements under the grandfather clause. Wienberger at 609-610, 624. Unlike here, the Act )
did not expressly exempt certain drugs from FDA regulation in any manner.

While Phelps and North Gualala dealt with California water issues, neither case involved

: . 5 :
REPLY BRIEF IN SUPPORT OF PETITION FOR PEREMPTORY WRIT OF ADMINISTRATIVE
MANDAMUS AND/OR WRIT OF PROHIBITION
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a cease and desist order under Section 1831. Instead, North Gualala considered the board’s
interpretation of Water Code section 1200 regarding subterrancan streams. North Gualala af
1587. Likewise, Phelps challenged civil penalties imposed against the plaintiffs for improperly
diverting water under State Board-issued licenses and permits. Phelps at 93. Any issues
regarding riparian and pre-1914 rights were decided judicially by the court — not by the State
Board in a cease and desist drder. Id at 116-119.

2. The Court is the Final Arbiter of Water Code Section 1831°s Meaning and is Not
Bound by the State Board’s Prior Erronecus Statutery Interpretations.

An agency’s interpretation of a statute “does not implicate the exercise of a delegated
lawmaking power; instead it represents the agency’s view of the statute’s legal meaning and
effect, questions lying within the constitutional domain of the courts.” Yamaha Corp. of
America v. St. Bd. of Equalization (1998) 19 Cal4™ 1, 11. The final responsibility for
interpreting the statute rests with this Court (Id at 12) “even though this requires the overthrow
of an earlier erroneous administrative construction.” Merrill v. Dept. of Motor Vehicles (1969}
71 Cal.2d 907, 918, fn.15. The State Board’s past unlawful application of Section 1831(e) does
not, and cannot, shield the present illegality of its conduct. See Merrill, supra, 71 Cal.2d at 918
fn.15. Thus, past water rights decisions applying a similarly erroneous statutory interpretation
are irrelevant. See Opp. Br. at 14, fn. 10. So, too, is the fact that previous diverters have not
challenged the State Board’s cease and desist authority. Id. at 14.

IV. CONCLUSION
Petitioners respectfully request that the Couwrt issue the Peremptory Writ and direct that

the State Board set aside Order WR 2011-0005 as issued in a manner contrary to law and in
excess of the agency’s jurisdiction.
Respectfully submitted,

DATED: April 4, 2011 HERUM / CRABTREE
A,Cah ornia Professznal Corpomtzon

meys for Petitioners
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PROOF OF SERVICE

I, JULIE M. HASSELL, certify and declare as follows:

I am over the age of 18 years and not a party to this action.- My business address is

HERUM CRABTREE, 2291 West March Lane, Suite B100, Stockton, California 95207. On the
date set forth below, I served a true and correct copy of the following document(s) to all parties
on the attached service list:

REPLY BRIEF IN SUPPORT OF PETITION FOR PEREMPTORY WRIT OF
ADMINISTRATIVE MANDAMUS AND/OR WRIT OF PROHIBITION

[XX] BY U.S. MAIL. By enclosing the document(s) in a sealed envelope addressed to the

person(s) set forth below, and placing the envelope for collection and mailing, following
our ordinary business practices. I am readily familiar with this business’s practice for
collecting and processing of correspondence for mailing. On the same day that
correspondence is placed for collection and mailing, it is deposited in the ordinary course
of business with the United States Postal Service, in a sealed envelope with postage fully

- prepaid.

BY U.S. MAIL - CERTIFIED MAIL By enclosing the document(s) in a sealed
envelope addressed to the person(s) set forth below, and placing the envelope for
collection and mailing, following our ordinary business practices. I am readily familiar
with this business’s practice for collecting and processing of correspondence for mailing.
On the same day that correspondence is placed for collection and mailing, it is deposited
in the ordinary course of business with the United States Postal Service, in a sealed
envelope with postage fully prepaid.

BY FACSIMILE. By use of facsimile machine, telephone number (209) 472-7986. 1
caused the facsimile machine to print a transmission record of the transmission, a copy of

which is attached to this declaration. The transmission was reported as complete and
without error. [Cal. Rule of Court 2.301 and 2.306]

BY OVERNIGHT DPELIVERY. By enclosing the document(s) in an envelope or
package provided by an overnight delivery carrier with postage thereon fully prepaid.
[Code Civ. Proc., §§ 1013(c), 2015.5.] The envelope(s) were addressed the person(s) as
set forth below.

BY ELECTRONIC MAIL (EMAIL). By sending the document(s) to the person(s) at
the email address(es) listed below.

BY PERSONAL SERVICE. I personally served the following person(s) at the
address(es) listed below:
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1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Dated: April 4, 2011

( TOLIE M. HASSELL

PROOF OF SERVICE
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HERUM\CRAETREE

SERVICE LIST

WOODS IRRIGATION COMPANY
c/o John Herrick, Esq.

Law Office of John Herrick

4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Telephone: (209) 956-0150
Facsimile: (209) 956-0154
jherrlaw@aol.com

c¢/o Dennis Donald Geiger, Esq.
Geiger, Coon & Keen LLP

311 East Main Street, Suite 400
Stockton, CA 95202
Telephone: (209) 408-0434
Facsimile: (209) 948-9451

degeigeri@bgrn.com
(via e-mail only)

MODESTO IRRIGATION DISTRICT
¢/o Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

P.O. Box 9259

Chico, CA 92927-9259
Telephone: (530) 899-9755
Facsimile: (530) §99-1367
towater{@olaughlinparis.com
vkincaid@olaughlinparis.com
kpetruzzelli@olaughlinparis.com

STATE WATER CONTRACTORS

c¢/o Stanley C. Powell

Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27® Floor

Sacramento, CA 95814

Telephone: (916) 32-4500

Facsimile: (916) 321-4553
spowell@kmtg.com

THE SAN LUIS & DELTA-MENDOTA
WATER AUTHORITY '
Jon D. Rubin

Diepenbrock Harrison

400 Capitol Mall, 18™ Floor

Sacramento, CA 95818

Telephone: (916) 492-5000

Facsimile: (916) 446-4535

jrubin@diepenbrock.com
iseatoniadiepenbrock.com

CENTRAL DELTA WATER AGENCY
c/o S. Dean Ruiz, Esq.

Harris, Perisho & Ruiz

Brookside Corporate Center

3439 Brookside Road, Suite 210
Stockton, CA 95219

Telephone: (209) 957-4254
Facsimile: (209)957-5338
dean@hplip.com

SOUTH DELTA WATER AGENCY
c/o S. Dean Ruiz, Fsq.

Harris, Perisho & Ruiz

Brookside Corporate Center

3439 Brookside Road, Suite 210
Stockton, CA 95219

Telephone: (209) 957-4254
Facsimile: (209) 957-5338
dean@hplip.com
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SAN JOAQUIN COUNTY AND THE SAN
JOAQUIN COUNTY FLOOD CONTROL
AND WATER CONSERVATION DISTRICT
c/o DeeAnn M. Gillick

Neumiller & Beardslee

P.O. Box 20

Stockton, CA 95201-3020

Telephone: (209) 948-8200

Facsimile: (209) 948-4910
daillick@neumiller.com
mbrown@neumiller.com

Representing Respondents State Water
Resources Control Board and Charles R,
Hoppin, Tam M. Doduc and Frances
Spivy-Weber

Matthew Bullock, Esq.

California Office of the Attorney General
1300 “I” Street, Suite 125

Post Office Box 944255

Sacramento, CA 94244

Phone (916) 323-6665

Email: matthew.bullock@doi.ca.cov

Michael A.M. Lauffer, Chief Counsel
Office of the Chief Counsel

State Water Resources Control Board
1001 I Street, 22™ Floor °
Sacramento, CA 95814-2828
Telephone: (916) 341-5183
Facsimile: (916) 341-5199
mlauffer@waterboards.ca.gov

PROOF OF SERVICE
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JENNIFER L. SPALETTA SBN: 200032 F’jgd 13|

RICARDO 7. ARANDA, SBN: 260438 15 =

HERUM \ CRABTREE ROSA »;ﬁw R0, CLERK

A California Professional Corporation ARY FRANCTS Py e
2291 \{\/est March Lane, Suite B-100 By WERANCES BRLGER
Stockton, CA 95207 DEP

Telephone: (209) 472-7700 uty

Facsimile: (209) 472-7986
Attorneys for Petitioners

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN JOAQUIN

) : Case No.: 39-2011-00259191-CU-WM-STK
DIANNE E. YOUNG, RONALD and JANET
DEL CARLO, RDC FARMS, INC., EDDIE
VIERRA FARMS, LLC, WARREN P.

SCHMIDT, Trustee of the SCHMIDT AMENDED JUDGMENT
FAMILY RECOVABLE TRUST GRANTING PEREMPTORY WRIT OF .
MANDAMUS

Petitioners,

Hearing Date: April §, 2011
Dept.: 13
Judge: Honorable Lesley D. Holland

V8.

STATE WATER RESOURCES CONTROL
BOARD, CHARLES R. HOPPIN, TAM M.
DODUC, FRANCES SPIVY-WEBER and
DOES 1 through 100, inclusive,

Respondents.

WOODS IRRIGATION COMPANY, SAN
JOAQUIN COUNTY, THE SAN JOAQUIN
COUNTY FLOOD CONTROL AND
WATER CONSERVATION DRISTRICT,
SOUTH DELTA WATER AGENCY,
CENTRAL DELTA WATER AGENCY,
MODESTO IRRIGATION DISTRICT, SAN
LUIS & DELTA-MENDOTA WATER
USERS AUTHORITY, STATE WATER
CONTRACTORS and ROES 1 through 100
mmchusive.

Real Parties in Interest
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HERUM | CRABTREE

Petitioners’ Petition for Peremptory Writ of Administrative Mandamus and/or .Writ of
Prohibition (“Petition™) came regularly for hearing on April 8§, 2011 before the Honorable Lesley
D. Holland, Judge of the Superior Court of California, County of San Joaquin, in Department 13.
The following appearances were noted:

1. Herum/Crabtree by Jennifer L. Spaletta and Ricardo 7. Aranda for Petitioners
Dianne E. Young; Ronald and Janef Del Carlo; RDC Farms, Inc.; Eddie Vierra Farms, LI.C; and
Warren P. Schmidt, Trustee of the Schmidt Famil_y Revocable Trust (collectively “Petitioners™).

2. Kamala D. Harris, Attorney General of California, by Deputy Matthew G.
Bullock for Respondents California State Water Resources Control Board (““State Board™),
Charles R. Hoppin, Tam M. _DOdLIIC, and Frances Spivy-Weber (collectively “Respondents™).

3. John Herrick, Attorney at Law, for Real Party in Interest Woods Irrigation
Company (“Woods™). .

4. O’Laughlin & Paris LLP by Valerie C. Kincaid for Real Party in Interest Modesto
Irmigation District (“MID”).

3. Diepenbrock Harrison by Jon D. Rubin for Real Party in Interest San Luis &
Delta-Mendota Water Authority. |

6. Harris, Perisho & Ruiz by S. Dean Ruiz for Real Parties in Interest South Delta
Water Agency and Central Delta Water Agency. ,

7. Kronick, Moscovitz, Tiedemann & Girard by Stanley C. Powell for Real Party in
Interest State Water Contractors, Inc.

8. Neumiller & Beardslee by DeeAnne Gillick for Real Parties in Interest San
Joaquin County and San Joaquin County Flood Control and Water Conservation District..

The exhibits, pleadings, declaration and other materials submitted by Petitioners having
been received into evidence and examined by the court, arguments having been presented, and
the court having made a revised statement of decision, which was signed and filed on May 31,
2011.

1
1

2
[Proposed} AMENDED JUDGMENT GRANTING PEREMPTORY WRIT OF MANDAMUS
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| HERUMICRABTREE.

IT IS ORDERED THAT:

L. Judgment is entered in favor of Petitioners as prevailing parties in this proceeding.
This Judgment is consistent with the May 31, 2011 revised statement of decision, attached hereto
as Exhibit A, with the exception that the reference to Water Code § 1931 on page 7, line 24 is
c_hanged to Water Code § 1831.

2. A peremptory writ of mandamus shall issue from the court, remanding the
proceedings to Respondents and commanding Respondent California State Water Resources
Control Board to set aside its February 1, 2011 Cease and Desist Order Against Woods
Irrigation Company {“Order WR 2011-00057).

3. This Court shall reserve jurisdiction to determine Respondents’ compliance with
the writ. |

4, Petitioners shall be awarded their costs of suit.

5. This Court shall reserve jurisdiction to determine Petitioners’ entitlement to

attorney’s fees pursuant to a timely and properly noticed Motion.

£ O ARK SUEYRES

Date:(é \15“\

JUDGE OF THE SUPERIOR COURT

3
[Proposed] AMENDED JUDGMENT GRANTING PEREMPTORY WRIT OF MANDAMUS
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN JOAQUIN

DIANNE E. YOUNG, RONALD and JANET DEL
CARLO, RDC FARMS, INC,, EDDIE VIERRA -
FARMS, LLC, WARREN P. SCHMIDT, Trusiee of
the SCHMIDT FAMILY RECOVABLE TRUST,

Petitioners,
VS,
STATE WATER RESOURCES CONTROL
BOARD, CHARLES R. HOPPIN, TAM M,
DODUC, FRANCES SPIVY-WEBER and DOES 1

through 100, inclusive,

Respondents.

WOODS IRRIGATION COMPANY, SAN
JOAQUIN COUNTY, THE SAN JOAQUIN
COUNTY FLOQD CONTROL AND WATER
CONSERVATION DISTRICT, SOUTH DELTA
WATER AGENCY, CENTRAL DELTA WATER
AGENCY, MODESTO IRRIGATION DISTRICT,
SAN LUIS & DELTA-MENDOTA WATER USERS
AUTHORITY, STATE WATER CONTRACTORS
and ROES 1 through 100.inclusivs.

Real Parties in Inferest.
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Case No.: 39-2011-00259191-CU-WM-STK

STATEMENT OF DECISION

Hearing Date: April 8, 2011

Dept.:
Judge:

13
Honorable Lesley D. Holland
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L INTRODUCTION

Petitioners’ Petition for Peremptory Writ of Administrative Mandamus and/or Writ of Prehibition
(“Petition™) came regularly for hearing on April 8, 2011 before fhe Honorable Lesley D, Holland, Judge of the
Superior Ceurt of California, County of San Joaquin, in Department 13. The following appearances were
noted:

1. Herum/Crabtree by Jennifer L. Spaletta and Ricardo Z. Aranda for Petitioners Dianne E.
Young; Ronald and Janet Del Carlo; RDC Farms, Inc.; Eddie Vierra Farms, LLC; and Warres P, Schmidt,
Trustee of the Schmidt Family Revocable Trust (collectively “Petitioners™).

2. - Kamala D, Harris, Attorney General of California, by Deputy Matthew G. Bullock for
Respondents California State Water Resources Control Board (“State Board™), Charles R. Hoppin, Tam M.
Doduc, and FrancesSpivy-Weber (collectively “Respondents™).

3. . John Herrick, Attorney at Law, for Real Party in Interest Woods Irrigation Company '
(*Woods™).

4, O’Laughlin & Paris LLP by Valerie C. Kincaid for Real Party in Interest Modesto Irrigation
District (“MID™). |

5. Diepenbrock Harrison by Jon D. Rubin for Real Party in Interest San Luis & Delta-Mendota
Water Authoﬁw. .

6. Harris, Perisho & Ruiz by S. Dean Ruiz for Real Parties in Interest South Delta Water Agency
and Central Delta Water Agency.

7. Kronick, Moscovitz, Tiedemann & Girard by Stanley C. Poweli for Real Party in Interest
State Water Contractors, [nc.

8. Neumiller & Beardslee by DeeAnne Gillick for Real Parties in Interest San Joaquin County
and San Joaquin County Fiood Control and Water Conservation District.

1
tl

i
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The hearing was completed in two hours. Pursuant to Cal, Rule of Court Rule 3.1590(n) the parties
requested a statement of decision, No statement of decision was made orally on the record in the presence of

the parties.

On April 11,2011 the Court issued its Ruling on Petition for Writ of Administrative Mandamus and/or}*

Writ of Prohibition, declaring Water Board Order 2011-0005 to be a nullity and without force and effect, and

directing Petitioners o prepare the statement of decision.

IT, STATEMENT OF DECISION

The Court has read and considered the points and authorities, deciaratioris, and other writings
submitted in support of and in opposition to said motion, and has heard and considered the arguments of
counsel. Following the hearihg of April 8, the Court has re-read the following: Verified Petition and
supporting exhibits, Petitioners’ Ex Parte Application and supporting points and authorities and declarations,
Respondents’ Answer to Petition for Writ and Opposition to Petition for Writ (including exhibits thereto), as
well as all papers filed by the various Real Parties in Interest m support of or in opposition to the Petition. The
Court makes the following statement of decision, consistent with its April 11, 2011 Ruling, in support of its
graﬁﬁn g a peremptory writ of administrative mandamus and/or prohibition setting aside respondent California
State Water Resources Control Board’s February 1, 2011 Cease and Desist Order Against Woods Irrigation
Company (“Order WR 2011-0005").

Issuance of a writ is appropriate to “compel the admission of a party to the use and enjoyment of a
right...to which the party is entitled and from which the party is unlawfutly precluded by that '
inferior...board.” Code of Civil Procedure § 1085. Issuance of a writ is appropriate in all cases where there is
not a “plain, speedy and adequate remedy, in the ordinary court of law.” Code of Civil Procedure §§ 1085,
1103.

A, Standard of Review.

The applicable standard of review in this matter is whether Respondents proceeded in the manner required by

law or committed a prejudicial abuse of discretion (Code of Civil Procedure § 1094.5) and/or whether the State

3.
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Board exceeded its jurisdiction (Code of Civil Procedure § 1102). The Court finds that exhibits, pleadings,
declarations and other materials presented by Petitioners are adequate for the purpose of showing that
Respondents failed to proceed in the manner required by law and/or in excess of its jurisdiction.

B. The Court finds that the State Board denied Petitioners’ Rights to Procedural
Due Process.

A principal controverted issue at the hearing was whether Respondents denied Petitioners
constitutional due p;océss rights by issuing Order WR 2011-00035, Petitioﬁers contend that Order WR 2011-
0005 impairs their protectable property interests-specifically the right to continue receiving irrigation water,
pursuant to Petitioners’ claimed riparian and/ér pre 1914 water rights, from Woods® irrigation system. '
Consequently, Petitioners argue tﬁat thekState Board was required to provide Petitioneré with notice and an
opportunity to bé heard before adopting the Order and the State Board’s failure to do so violates Petitioners’
right to due process of law under California’s Constitution, Respondents, on the other hand, claim that
Petitioners were not denied due process of law because Petitioners have failed to adequately allege any
protected property rights or show that Order 2011-0005 could deprive Petitioners of a protected property
interest. Real Parties in Interest MID, San Luis and Dehta Mendota Water Authority, and State Water
Contractors assert that in any event, the interests of Woods” and of Petitioners’ were sufficiently aligned i.n the
State Board hearings that Woods’ participation satisfied Petitioners right to due process. Petitioners present
the more compelling argument. “

The State Board’s stated goal — to “vigorously enforce water rights by preventing unauthorized
diversions of water, violations oi; the terms of water right permits or licenses, and violations of the prohibition
against the waste or unreasonable use of water in the Deita” is appropriate and even laudable. Furiher, the
State Board may certainly exercise its statutory authority to “investigate whether illegal diversions and other
violations of water right permit and license conditions are occurring in the Bay-Delta watershed” (quoting
from Water Resources Control Board form letter, dated February 18, 2009; Cel. Const., art. X, § 2; Water
Code §§ 100, 275; Respondents’ Opposition Brief, 3:23-25) and, after fair notice and 2 fair hearing, take

appropriate action, However, State agencies must proceed in the manner required by law. In the context of

ol
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this litigation, the State proceeded without giving fair notice to the Petitioners and without giving Petitioners

{or other similarly-situated persons) a fair and real opportunity to present their claims,
1. Petitioners have adequately shown that they each have a claim to a protected
property interest entiiling Petitioners to due process in the State Board
proceedings.

The Court finds that Respondents were aware at all relevant times that Petitioners did claim

{| substantial, valuable, and old property interests and, yet, proceeded to draft and issue Order WR 2011-0005

without affording Petitioners notice and opportunity to prove such claims. Respondents effectively excluded
Petitioners from the investigative/adjudicative process that resulted in Order WR 2011-0005, and Respondents
cannot fairly complain that Petitioners’ claims ar¢ not proven, inadequately documented, or otherwise
deficient. Because of this‘exclusion; Petitioners have no plain, speedy, or adequate remedy except this

proceeding.

|

Respondents argue that Petitioners’ general claim of “riparian and pre-1914 rights” is an insufficient
al!ggatipn that Petitioners hold a protected property interest and that Petitioners must allege with greater
specificity the nature of th'eir claimed water rights and provide some evidence to support their claims.
{Respondents’ Opposition Brief, 6:13-20). The Court finds the argument that Petitioners have failed to prove
the existence and extent of their claims misses the point. These Petitioners have been diverting water pursuant
to some right or co]c;rable right — according to them — for a hundred years, give or take. The State Board
cannot éimply assume that Petitioners” claimed property interests cannot be proven. Rather, the State Board
must give notice and a fair opportunity to Petitioners to demonstrate the legitimacy of their claims.

While it is true that Petitioners have not conclusively proven the existence or complete extent of their

property interests, if any, the Court finds that Petitioners have adequately shown that each has a claim to a

|| protected property interest that would be destroyed or substantially impaired by the Board’s actions. The

Court finds that the claims presented by Petitioners are substantial, valuable, vital to Petitioners’ continued

farming operations, and ancient. The Court finds that Petitioners® claims — supported by Petitioners® sworn

|| declarations — are sufficient for purposes of standing. The Court notes also that WR 2011-0005 admits the

-5-
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| and/or pre-1914 water rights because the order is limited to Woods — is pure sophistry. The record plainly

possibility that landowners served by the Woods lirigation District (i.e., Petitioners herein) could have
additional rights to support the subject diversions. See, WR 2011-0003, at page 20.-

Accordingly, the Court finds that Respondents failed to proceed in the manner required by law.
Respondents unlawfully precluded Petitioners’ enjoyment and use of claimed property interests — substantial,
century-old, valuable, vital - without due process of law.

2. - Order WR 2011-0005 impairs Petitioners® claims to riparian and/or pre-1914
water rights.

Petitioners have shown that Order WR 2011-0005 will certainly limit water deliveries to their farms.

Respondents’ position — that Order WR 2001-0005 somehow does not impair Petitioners” claims to riparian

shows that Order WR 2011-0005 — in the real world — effects an immediate and potentially disastrous denial or

impairment of Petitioners’ claimed real property interests.

3. Petitioners’ rights were not protected by Woods® participation in the State Board|:

proceedings.

The notice and opportunity to Woods Irrigation Company was not sufficient to satisfy Petitioners’ due |-
process rights, especially in light of the record here which shows that Respondents had notice of the general
nature of Petitioners’ claims, had notice that Petitioners” diversion of water (i.¢., exercise of their property
interests) was almost exclusively through Woods Irrigation Company, had notice that Woods was not
defending any rights except its own, and where Respondents assured Petitioners that their interests would not
be impaired by whatever determination was made in connection with Woods’ rights.

Real Parties MID’s, State Water Contractors’ and San Luis & Delta-Mendota Water Authority’s
argument that Pet_itioners’ interests were protected by Woods Irrigation Company — that Woods and
Petitioners’ interests were in pfivity — is unpersuasive both on the law and the facts presented here. In fact, the
record presented supports Petitioners® contention that Respondent assured them that the procesdings
concerning Woods would not impair Petitioners. (Petition, Exhibits L, M, N, and O).

i

il
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4, Order 2011-0005 cannot be saved in part and therefore must be voided in its
entirety. '

Real Parties in Interest MID, San Luis and Delta Mendota Water Authority, and State Water
Contractors argue that even if Petitioners were denied due process, this Court could narrowly tailor a
peremptory writ that would leave portions of Order WR 2011-0005 in‘place. However, the court finds that it
does not appear that Order WR 2011-0005 can be saved. No one at the hearing on April § was able to
articulate language that mlght “save” or preserve poriions of the order. Therefore, the Court finds that the
entire order must be voided.

C. This Proceeding Does Not Determine the Merits or Validity of Petitioners® Claimed
Water Rights. '

Finally, this Court wishes to be clear that the ruling herein is not an'adjudication or final determination
of the merits or validity of Petitioners’ claimed water rights. Rather, this ruling is predicated on the lack of
procedural fairness that preceded enactment of Order WR 201 1-0005 - i.e., the Water Board did not proceed
in the manner required by law, acted without or in excess of jurisdiction, and thereby denied Petitioners due A
process of law.

D. Ruling on the Second Cause of Action Regarding the State Board’s Jurisdiction,

The Court’s tentative ruling was intended to reach the issues raised.in Petitioners’ second cause of
action.

The issue presented in the second cause of action was not the State Board’s power to investigate,
Rathe;, as Petitioners contend, the issue was whether the State Board exceeded its jurisdiction. The Court
finds in Petitioners’ favor — i.e., that the State Board lacked jurisdiction fo determine the extent of riparian and
pre-1914 appropriative water rights through the use of its limited cease and desist order authority pursuant to
Water Code § 1931.
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E. Order WR 2011-0005 is a Nullity, -

Accordingly, Order WR 2011-0005 is hereby declared to be a nullity and without any effect or force
whatsoever, The requested writ of administrative mandamus and writ of prohibition, as appropriate, shall
issue.

| OI. CONCLUSION

The court finds that Judgment should be entered:

a, Declaring Petitioners the prevailing parties in this matter.

b. Ordering a peremptory writ of mandamus pursuant to Code of Civil Procedure §§ 1085-1097,

to issue from this court, commanding respendent to set aside Order WR 2011-0005;

c. Reservingjurisdictidn with this Court to determine Respondents® compliance with the writ;
d. Awarding Petitioners their costs of suit; and
e. Reserving jurisdiction with this Court to determine Petitioners’ entitlement to attorney’s fees

pursuant to a timely and properly noticed Motion.
Let judgment be entered accordingly. Petitioners’ attorneys shall prepare the form of judgment and

writ.,

Date: May 31, 2011

Lesley D. Holland,
Judge of th€ Superior Court
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