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we may disregard the. jury’s-possible con-
sideration of the conspiracy counts. See
" -United- States v. Valenzuela, 596 F.2d at
1364-65;, United.-States v. Losade, 674
‘F.2d 167, 174 (2d Cir.1982); United States
v, Michel, 588 F.2d 986, 1000-01 (5th. Cir,
1979). ’

IV. STERLING'S REMAINING ALLE-
GATIONS OF TRIAL ERROR

(61 (1) Sterling’s allegations of proseeu-
torial misconduct do not require reversal of
his convictions. Sterling claims error as to
only one isolated matter during the course
of a nine-day trial. Even asguming without
‘deciding that. the prosecutor’s comments
during closing argument were error, such
error would not require a reversal unless
the error resulted in a serious possibility of
prejudice to the defendant. Tinéfed Statfes.
v Jones, 592'F.2d 1038, 1943 (9th Cir,} cert,
denied, 441 U.8. 951, 99 S.Ct. 2179, 60
1.Ed.2d 1056 (1979). On the facts before
us, we cannot say that the prosecutor’s
reference. to- evidence on a non-essential
matter during closing argument resulted-in
a serious  possibility of prejudice to the
defendant. .

[7] (2) The court ¢id not abuse its dis-
cretion. by limiting defenge counsel’s. cross-
examinations of the government withesses.
The. eross-examinations were vigorous.and
sustaified, satisfying the demands of the
confrontation clause. See Unifed States v.
DeLuca, 692 ¥.2d 1277, 1282 (9th Cir.1982).

[81 (3) The court did not abuse its dis-
eretion in refusing to grant defense counsel
access to a government witness’ psychiatrie
records. The district cowrt examined the
materials in camere and determined that
the probative value of the records was sub-
stantially. outweighed by the danger of un-
fair prejudice, confusion of the issues or

- misleading the jury or by considerations of
undue delay, waste of time or needless
presentation of cumulative evidence. See
Fed.R.Evid. 408. We find that it was not
an abuse of discretion for the district court
to conclude . that the evidence .in question
was inadmissible under Rule 403,

[9-11] (4) We will not reverse the dis-
triet court’s denial of a continuanee absent

a clear abuse of discretion. United States
v. Barrett, 703 F.2d- 1076, 1081 (9th Cir.
1983). When 2 continuance is requested to
obtain witnesses, the accused must show
who they are, what their testimony will be,

that the testimony will be competent and

relevant, that the witnesses can probably
be obtained if the. continuance iz granted
and that due diligence has been used fo
obtain their attendance on the day set for
trial, Inited States v. Hoyos, 573 F.2d
1111, 1114 (9th Cir.1978). Sterling’s offer
of proof failed to meet the Hoyos require-
ment. The district court did not abuse ita
diseretion in refusing to grant the continu-
ance.

V. CONCLUSION

We find that the district court did not

abuse its diseretion in its decision not to
impose sanctions. on the government for
the Jencks Act violation. We also find that
the evidence introduced by the government
was sufficient to support Sterling’s con-
tinuing criminal enterprise conviction.
Sterling’s remaining allegations of trial er-
ror are meritless. Sterling’s convictions
are AFFIRMED,
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challenging Secretary of the Interior’s ter-
mination of its contract. The United States
Distriet Court for the District of Nevada,
Bruce R. Thompson, J., entered judgment
for the Secretary, and district appealed.
The Court of Appeals, Sneed, Circuit
Judge, held that: (1) district was not de-
prived of any property right by adoption of
criteria for operating the project, and (2)
Secretary’s termination of the contract did
not deprive district of property without due
process of law where district had violated
operating criteria and contract gave the
Secretary the right to terminate upon dis-
trict’s violation of regulations.

Affirmed.

1. Waters and Water Courses 240
Irrigation district responsible for man-
aging reclamation project was not deprived
of any property right by adoption in case to
which it was not a party of operating crite-
ria for reduction of water flow where only
landowners within district’'s service area
owned the water rights and where agree-
ment giving the district the right to dispose
of a portion of the diverted flow granted
rights which were strictly managerial.

2. Waters and Water Courses =228

Irrigation district responsible for man-
aging reclamation project was not deprived
of contractual right to operate the project
by order entered in case to which it was not
a party establishing operating criteria for
restricting flow of water where the operat-
ing criteria did not further diminish dis-
trict’s right to manage the project.

3. Federal Courts <=178

District court had jurisdiction over ac-
tion by irrigation district responsible for
managing reclamation project against Sec-
retary of Interior for termination of its
contract where district alleged that termi-
nation of its contract deprived it of proper-
ty in violation of the Fifth Amendment.
U.S.C.A. Const.Amend. 5.

* Honorable James M. Burns, United States Dis-
trict Judge for the District of Oregon, sitting by
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4. Waters and Water Courses =222
Promulgation by Secretary of Interior
of criteria for operating reclamation project -
was not arbitrary and capricions where the
criteria were adopted under direction of
court order after the court and the Seere-
tary considered the Secretary’s obligations
to irrigation district responsible for manag-
ing the reclamation project, to the water
rights owners, and to Indian tribe whose
waters were being diverted for the project.

5. Constitutional Law &=276(2)

Secretary of Interior’s termination of
contract with irrigation distriet for man-
agement of reclamation project did not vio-
late distriet’s due process rights where dis-
trict had admitted that it violated operating
criteria for the project and contract be-
tween Secretary and the disirict gave the
Secretary the right to terminate the con-
tract upon district’s violation of regula-
tions.

Frederick G. Girard, Janet K, Goldsmith,
Kronick, Moskovitz, Tiedemann & Girard,
Sacramento, Cal., for plaintiff-appellant.

Albert M. Ferlo, Jr., Dept. of Justice,
Washington, D.C., Scott B. McEiroy, Atty.,
Cogswell & Wehrle, Denver, Colo., Michael
R. Thorp, Eisenhower, Carlson, Newlands,
Reha, Henriot & Quinn, Tacoma, Wash.,
for defendant-appellee.

Appeal from the United States District
Court for the District of Nevada.

Before SNEED and FLETCHER, Circuit
Judges, and BURNS *, District Judge.

SNEED, Circuit Judge:

This case is another chapter in the long
story about the legal relationships pertain-
ing to the waters of the Truckee River.
Truckee-Carson Irrigation District (TCID)
in this case seeks an injunction prohibiting
the Secretary of the Interior -(Secretary)
from terminating TCID's eontract to oper-

designation.
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ate the Newlands Reclamation: Project.

The Secretary-terminated the contract due.

to TCITYs. violation of operating eriteria
related to the Projeet. TCID’s suit also
sought a declaration that the eperating eri-
teria. are invalid. The district court held

for the Secretary and TCID appealed We

afﬁrm

I

, BACKGROUND

- In its natural state, the Truckee River
flowed into Pyramid Lake, which, like most
Nevada lakes, lias no outlet.. Early in this
century, however, the Umted States built
the Newlands' Reclamation Project under
the Reclamation Act of 1902, This project
diverts wafer from the Truckee River into
the Truckee Canal at Derby Dam.. The
diverted water flows through the Truckee
.. Canal into Lakentan Reservoir, where it is
merged with water from the Carson River.
Of course, any water that is diverted into
Lahontan Reservoir does not enter Pyra-
mid- Lake. Water from Lahontan Reser-
voir is used to irrigate the farme in the
TCID.

Pyramid Lake is located on the Pyramid
" Lake Indian. Reservation, which is inhabit-
ed by the Pyramid Lake Paiute Tribe
(Tribe). Drainage from the Truckee River
into Laliontan Reservoir has significantly
reduced the size of Pyramid Lake. This
reduetion in size has endangered the fish
that. inhaibit the lake. Because the Tribe
relies on the lake's fishery for at least a
portion- of its livelihood, it is interested in

having as much water as pessible enter

Pyramid Lake. Of course, any water that
enters Pyramid Lake does not enter Lahon-
tan Reservoir and is not available to irri-
gate farms in the TCID. Thus, the inter-

ests of the Tribe directly conflict with the

interests of TCID and'the farmers who rely
~on Lahontan Reservoir water. h

Before the Newlands Project was built;

geveral private landowners had established”

rights to Truckee River water. In 1913,
the federal government sued on behalf of
both the project and the Pyramid Lake

‘Reservation. in order -to establish their
“rights to Truckee River water for irrigation

purposes, (TCID did not exist at that
time:) See Nevada v. United States, 463
U.5.-110, 103 8.Ct. 2906, 2911, 77 L.Ed.2d

509 (1983). 'This suit became known as the . -

Orr Ditch litigation, In 1926, the district
court entered a temporary- restraining - or-
der that outlined the Owrr Ditch parties’
water rights on an experimental basis,
“Later in 1926, the Secretary and the new-
ly founded TCID entered into a cortract
that gave TCID operational control of the’
Newlands Project. Paragraph 34 of the -
contract permitted thé Secretary o enact
reasonable rules: and regulations to carry
out the coniract. Furthermore, pardgraph
32 authorized the Secretary to terminate
the contract for any breach of the contract
or the regulations adopted under’it: .

In 1934, a severe drought stimulated in-
terest in settling the Orr Ditch litigation
and ending the. 1926 temporary restraining
order. 103 S.Ct. at 2012.. ‘At that time,
TCID {rather than the federal government)
represented the interests of the Newlands
Project. In 1985; the Truckee River water
users: (i.e., the parties to the Orr Dilch

litigation) reached a settlement referred to. -

as the Truckee River Agreement. In 1944,
the distriet court issued a final decree ‘that
ended the Orr Diteh ltigation,

et No. A3 (D.Nev. Sept. 8 1944). " This
“Orr Ditch Decree” specifically incorporat-
ed the Truckee River Agreement as a por-
tion of its holdmg Id. at 86, 88,

The Tribe became increasingly dissatis-
fied with the amount of water being deliv-
ered to Pyramid Lake, In a 1970 D.C.
Distriet Court suit, in which TCID was not..
a party, the Tribe claimed that the Secres
tary’s Newlands Project regulations al-
lowed TCID to divert more than its legally
recognized- -share of the water to ‘the
project and that water was being wasted
because the regulations permitted ineffi-
cient operation. See Pyramid: Loke Pai-
ute Tribe of Indians v. Morton (Tribe v.
Morton), 354 F.Supp. 252 (D.D.C.1972° & -
1978). The D.C. District Court found that

Umted-
States v. Adams (Grr Ditch), Equity Dock—
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the Secretary’s regulations were improper,
in- part because -they permitted TCID to
divert too much Truckee River water. The
court instructed the Secretary to propose
regulations that would either insure that
385,000 acre feet of water per year would
enter Pyramid Lake or be accompanied
with a detailed explanation of why this
level eould not be reached, Id, at 258. The
court rejected the regulations submitted by
the Secretary, however, and directed the
Tribe to enter proposed regulations. The
court ultimately adopted a modified version
of the Tribe’s proposed regulations and or-
dered the Secretary to publish these regu-
lations in the Federal Register. See 354
F.Supp. at 260-66. These regulations (or
“operating criteria”) allow TCID to divert a
maximum of 350,000 acre feet of water for
the first water year they were in effect and
a maximum of 288,129 acre feet per year
thereafter. Jd. at 261. The regulations
also contain several provisions designed to
promote efficiency. In addition, section
D(1} of the regulations apparently requires
the Secretary to terminate the 1926 con-
tract giving operational contro] of the
project to TCID if TCID engages in a sub-
stantial violation of the regulations. Id. at
265.

In June of 1973, during the first year the
new regulations were in effect, TCID inten-
tionally violated them by diverting more
water than the repulations permitted.!
The Secretary notified TCID that, as a re-
sult of TCIDYs violation of the operating
criteria, he intended to terminate the con-
tract and resume control over the project.
TCID filed the instant suit to prevent the
Secretary from terminating the contract
and to have the 1973 operating criteria
declared invalid. In 1983, the district court
denied recovery. TCID filed this appeal.

On appeal, TCID claims that it owns a
right to a portion of the Truckee River's
water and that this right was taken from it
without due process of law by I'ribe ».

t. TCID admits that it diverted more water than
the operating. criteria permitted. TCID may
have violated other provisions in the operating
criteria, but it does not admit any other viola-

_ tions. Because we find that TCID's violation of
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Morton, the operating criteria accepted by
the Secretary as a result of the Tribe v
Morton litigation, and the district court’s
decision in the instant suit. We reject
those contentions. We find, first, that
TCID does not own any right to a portion
of the Truckee's water, but, rather, merely
had the right to manage the Newlands
Projeet. Second, we find that the Tribe v.
Morton decision did not interfere with
TCID’s right to manage the project. Final-
ly, we affirm the district court’s holding
that the Secretary properly terminated the
contract when TCID violated the operating
criteria. .

IL

THE NATURE OF TCID'S RIGHTS

Under the terms of the 1926 contract
between TCID and the Secretary, TCID
had the right to manage the Newlands
Project. I this right to manage the
Project was taken from TCID in the Tribe
2. Morton suit, TCID’s property, this right
to manage, may well have been taken with-
out due process of law because, as already
pointed out, TCID was not a party to the
Tribe v. Morton suit. But this would not
be true if this right to manage was unaf-
fected by Tribe v. Morton. Thus, the erit-
ical question in the instant suit is whether
TCID’s right to manage the Newlands
Project has been interfered with by Tribe
v. Morton.

A. Absence of Water Rights,

[1] As a water district responsible for
managing a reclamation project, TCID does
not directly own any water rights. Rather,
the landowners within the service area irri-
gated by the Newlands Project own water
rights. The Tribe v. Morion court stated
that it was not interfering with these water

the operating criteria’s diversion limitation -au-

thorized the Secretary to terminate the contract,
we do not reach the issue of whether TCID

violated other provisions of the operating crite- -
ria. ’
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- rights.? Even if that court .did interfere
with these water rights, TCID has no Fifth
Amendment claim based on this interfer-
ence because it would not have lost any
property as a result of this interference.

Only-those. who would have lost property, -

the owners of land with water rights, could
claim a deprivation of property without due
process.

In an attempt to demonstrate that it
owns water rights, in addition. to its right

to manage the Newlands Project, TCID-
" .assgerts that the Truckee River Agreement
gives it a water right to a portion of the-

diverted: flow of .the Truckee River. We
disagree, The assertion resis on a misin-
terpretation of the Truckee River Agree-
ment. It ig true that the Truckee River
Agreement, which was. incorporated into
the Orr Ditch decree, gave TCID the right

. to dispose of a portion of the diverted flow -

of the Truckee River that reached Derby
Dam. It did not give TCID -any property
rights in the flow, however, TCID’s rights
were strictly managerial. It had no right
to the water itself. Thus, the reduction in
the amount of water that could be diverted
as required by the P'ribe v. Morton decision
and the operating criteria took no-property
from TCID:

B. Management Rights

'[2]1 Nor was TCID’s right to manage
the Newlands Project interfered with by
Tribe ». Morton. TCID's right to manage
the Newlands-Project was never unrestrict-
ed: The 1926 contract, for example, explic-
itly stated that the Secretary had the au-
thority to adopt regulations concerning the
operation. of the project and that he .could
.terminate the contract if the regulations
were violated., Thus, TCID's contractual
right to operate the project was. taken from
it énly if Tribe v. Morton or the operating
2. The Tribe-v. Morton court explicitly stated that
the operating criteria implemented by the Secre-
tary must give proper welght to the water rights

" outlined in the Ofr Ditch and Alpine decrees.
354 F.Supp. at 260; (The Alpine litigation was

an adjudication: of the water rights on the Car--

son River, just as the Orr Ditch litigation was an
‘adjudication of the water rights o’ the Truckee
River. An interim restraining order entered m

eriteriz further dmumshed its-right. That
did not happen. -TCID's rights, both before-
and after Tribe v. Morton, were limited to
those of managing the project as long as
the Secretary’s regulations were followed.
The Tribe v. Morton decision, of course,
rediced the amount of water TCID was
authorized to divert. 'But TCID had: no-
water rights. Only the nature of its mana-
gerial duty was:affected. " This does not
amount to a talnng of property without: due
process. ‘

TCID also asserts that the Pribe v. Mor-
ton court improperly forced the Seeretary
to adopt the operating criteria without al-
lowing him fo exercise his administrative
diseretion. By this argument TCID is once
again asserting that it was harmed because
rights belonging to others were infringed.
The Secretary was the proper party to as-
sert that the operaiing. criteria were im-

- properly forced upon him by the Tribe v

Morton court, . The Secretary had the op-
portunity fo make these arguments in.the
Tribe v. Morton litigation. - Moreover, he
chose not to appeal the Tribe v, Morion -
decision. Thus, he lost the opportunity to
make these assertions. As a result; the
operating criteria are now the regulations:
of the Secretary. The Secretary is enfore-
ing -them as his ‘own in the instant suit. -
TCID may not. like them; however; their -
imposition violates no Fifth Amendment
right-of TCID.

I

THE DISTRICT COURT DECISION ON
TERMINATION OF THE CONTRACT -
The district court held that this suit was

within its jurisdiction, that the adoption of

the operating' criteria (including the redue-
tion in total diversions) was within the Sec-
1952 controlled the Alpine dispute until 1980:.
In' 1980, the district court entered a final’ dispo-

" sition of this suit. United States v. Alpine Land
& Reservowr Co., 503 F.Supp. 877 (D.Nev.1580).

_ The Ninth Circuit essentially affirmed this.dis-

position. See United States v. Alpine Land & -
Reservotr Co., 697 F.2d. 851 (9th Cix)), cert, de-
nied, — US —m, 104 8. Ct 193, 78 L.Ed.2d 170
(1983) . .
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retary’s authority, and that the Secretary’s
termination of the contract did not deprive
TCID of its constitutional rights. We
agree with each of these conclusions.

A. Jurisdiction,

[3] Because TCID claims that the oper-
ating criteria and the Secretary's termina-
tion of the contract deprived it of property
in violation of the Fifth Amendment to the
Constitution, this suit is within the distriet
court’s federal question jurisdiction, See
28 U.S.C. § 1331. Sovereign immunity is
not a bar to this suit because § U.S.C.
§ 702 waives sovereign immunity for suits
against federal agencies and agents where
relief other than monetary damages is
sought. Thus, the district court properly
reached the merits of the dispute.

B. Authority to Adopt Operating Cri-

teria.

[4] The Secretary did not exceed his
authority when he adopted the operating
criteria. In the 1926 contract, the Secre-
tary explicitly reserved the right to issue
reguiations governing the operation of the
Newlands Project. This reservation al-
lowed the Secretary to issue the regulation
restricting the amount of water that would
be diverted. Similarly, even if the operat-
ing criteria were more restrictive than simi-
Iar conditions under the 1926 contract, this
change was within the Secretary’s authori-
ty.

The Secretary’s promulgation of the op-
erating criteria was neither arbitrary nor
capricious. See 5 U.8.C. § T06(2(A). The
criteriaz were adopted under the direction of
the Tribe v. Morton court after the court
and the Secretary considered the Secre-
tary’s obligations to TCID, to the water
rights’ owners, and to the Tribe. See 364
FSupp. at 265. After “consider[ing]
whether the [promulgation of the operating
criteria] was based on a consideration of
the relevant factors and whether there has
been a clear error of judgment,” as re-
quired by Citizens to Preserve Querton
Park, Inc. v. Volpe, 401 T.5. 402, 416, 91
S.Ct. 814, 823, 28 L.Ed.2d 136 (1971), we
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cannot say that the promulgation of the
operating criteria was arbitrary or capri-
eious,

C. Termination of the Contract.

[5] Finally, the Secretary’s termination
of the contract following TCIIs violation
of the operating criteria did not deprive
TCID of property without due process of
law. TCID readily admits that it violated
the operating criteria by diverting more
water than the criteria permitted. - The
1926 contract explicitly gave the Secretary
the right to terminate the contract it TCID
violated regulations concerning the opera-
tion of the Newlands Project. It did, and
the Secretary exercised his right to termi-
nate. That was the agreement and we see
no reason why TCID should not be re-
quired to abide by it.

AFFIRMED.
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The Government appealed from an or-
der of the United States Distriet Court for
the Central District of California, Consuelo
Bland Marshall, J., granting a motion to
suppress cocaine discovered during an air-
port detention. The Court of Appeals,
Tang, Circuit Judge, held that the lack of
familiarity of the defendant, a Colombian
citizen, with police procedures in this coun-





