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and too independent of the cause itself to
require that appellate consideration be
deferred until the whole case is adjudicat-
ed.

Cohen, 337 U.8. at 546, 69 8.Ct. at 1225.
Defendants argue that the Magistrate's or-
der denying their motions to quash falls
within the “collateral order” doctrine of
Cohen. However, the Cohen rule is not
applicable to orders compelling discovery;
rather the witness must first refuse to com-
ply and be cited for contempt before a right
to review arises, Alexander v. United
States, 201 U.S. 117, 121122, 26 8.Ct. 356,
357-58, 50 L.Ed. 686 {1906); Ryan v. Com-
missioner of Internal Revenue, 517 F.2d 13,
17-18 (7th Cir. 1975); American Telegraph
and Telephone v. Grady, 594 F.2d 594, 596
(7th Cir. 1978).

[2] On two occasions, the Seventh Cir-
cuit has found Alexander to be inapposite
and has allowed the appeal of orders com-
pelling discovery. In the first case, A. T. &
T. v. Grady, the appellant was not the sub-
jeet of the subpoena and thus, did not have
the option of refusing to comply. In the
second case, Socialist Workers Party v. Gru-
bisic, 604 F.2d 1005 (7th Cir. 1979), the
materials to be produced were part of a
closed grand jury investigation and the
public interest in having the issue immedi-
ately settled was quite significant. The
factors considered by the Seventh Circuit in
allowing the appeals in these two cases are
not present in the case before this court.
Accordingly, the court can find no justifica-
tion for applying the Cohen rule and con-
cludes that the order denying the motions
to quash and this court’s affirming order
are not appealable. Therefore, the motion
for a stay pending appeal is denied.
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Water conservancy district and power
company brought action against United
States Secretary of Interior, alleging that
the Secretary’s failure to obtain reimburse-
ment for costs of constructing a dam and
reservoir viclated the Washoe Project Act.
The Distriet Court, Solomon, J., held that:
(1} water conservancy district and power
company had standing to challenge Secre-
tary’s operations of the dam and reservoir;
(2) water conservancy district and power
company had private right of action under
reclamation laws to enforce Secretary’s ob-
ligation to obtain reimbursement for con-
struction costs of the dam and reservoir;
(3) Secretary had authority to sell dam and
reservoir waters for municipal and industri-
al uses; (4) Secretary was obligated to sell
all dam and reservoir waters not required
to fulfill his obligations under Endangered
Species Act and under Indian tribe's reserve
water rights; and (5) Secretary was not
obligated to obtain Nevada permit to oper-
ate dam and reservoir since waters were
captured, impounded, and released in Cali-
fornia,

Order accordingly.

1. Waters and Water Courses ¢=202
Water conservancy district and power
company had standing to challenge Secre-
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tary of Interior’s violation of Washoe
Project Act by failing to obtain reimburse-
ments for costs of constructing dam and
reservoir where district and company suf-
fered specific injury from Secretary's refus-
al to contract for sale of water and where
judgment ordering Secretary to seek repay-
ment contracts would benefit district and
company because they were only entities in
area with ability to purchase water. Recla-
mation Project Aect of 1939, § 2(g), 43 U.S.

C.A. § 485a{g); 43 U.S.C. (1970 Ed)

§8§ 614-614d.

2. Administrative Law and Procedure
¢=T51

To restrict judicial review under Ad-
ministrative Procedure Act requires clear
and convincing evidence of legislative in-
tent. 5 U.B.C.A. § T01(a).

3. Waters and Water Courses ¢=202
Water conservancy distriet and power
company had private right of action under
reclamation laws to compel Secretary of
Interior to comply with obligation to obtain
partial reimbursement for construction
costs of reserveir and dam. 5 U.S.CA.
§ 702; Reclamation Project Act of 1939,
§5 9, 9a), 48 U.S.C.A. §§ 485h, 485h(a).

4, Waters and Water Courses =202

Under Washoe Project Act, Secrétary
of Interior could sell dam and reservoir
water for municipal and industrial uses
Reclamation Project Act of 1939, § 2(g), 43
U.S.C.A. § 485a(g); 43 U.S.C. (1970 Ed.)
§§ 614-614d.

5. Waters and Water Courses =202

Under Washoe Project Act, Secretary
of Interior was obligated to sell all dam and
reservoir waters not required to fulfill his
obligations under Endangered Species Act
and under Indian tribe's reserve water
rights, Reclamation Project Act of 1939,
§ 2(g), 43 US.C.A. § 485alg); 43 US.C.
(1970 Ed.) §§ 614-614d.

6. Waters and Water Courses ¢=202
Secretary of Interior was not required
to obtain permit from Nevada State Engi-
neer for operations of reservoir and dam
where operations captured, impounded, and

released waters in California which flowed
into Nevada but no diversion or appropria-
tion of waters occurred in Nevada. N.R.8.
533.010, 538.326, 533.385, subd. 5, 533.445.
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OPINION

SOLOMON, District Judge:

This action arose out of a dispute over
the waters of the Truckee River, which
flows from the mountains of Eastern Cali-
fornia through Stampede Dam and Reser-
voir (Stampede), and through Reno, Neva-
da. The Truckee empties into Pyramid
Lake, which is surrounded by the Pyramid
Lake Paiute Indian Reservation.

Plaintiffs Carson-Truckee Water Con-
servancy Distriet (District) and Sierra Pa-
cific Power Company (Sierra Pacific) seek
to appropriate water from the lower Truck-
ee River for Municipal and Industrial (M&I)
uses. Plaintiffs contend that the Secretary
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of the Interior and other federal defend-
ants, by failing to obtain reimbursement for
costs of constructing Stampede, violated the
Washoe Project Aet and related reclama-
tion laws,

Stampede is part of the Washoe Reclama-
tion Project (Project), which Congress au-
thorized in 1956.! [In 1958, Congress
amended the Washoe Project Act to autho-
rize increased construction costs and to add
another dam to the Project.?

The District was formed in 1958 under
Nevada law to act as the ageney to pur-
chase the water stored by the Washoe
Project, as required under 43 U.S.C
§ 436a(g). In 1965, before Stampede was
constructed, the Distriet and the United
States entered into a contract to repay the
United States for most of the Project costs
in exchange for the delivery of water. The
contract would become effective when the
parties agreed to a supplemental contract
(the “Stampede Addition") which would al-
locate the repayment costs of the Stampede
Division. The Bureau of Reclamation (Bu-
reau) recommended that the Secretary exe-
cute the Stampede Addition, but to date no
Secretary has done it,

The parties contest the design and pur-
poses of Stampede’s operations. Under the
Washoe Project Act, the Secretary controls
the flow of the Truckee River by releases
from Stampede. Plaintiffs assert that Con-
gress intended the Project be used primari-
ly for “reimbursable” reclamation functions
such as irrigation, power generation, and
municipal water supply. Stampede was
completed in 1970 but the Secretary and
Bureau have operated Stampede for only
fishery experiments and the development of
fish resources, both nonreimbursable fune-
tions,

Under the Act, the purposes of the
Project were flood control, irrigation, stor-
age against drought, power generation, de-
velopment of fish and wildlife resources,
and “other beneficial purposes.” 43 U.S.C.
§ 614. The plaintiffs argue that M&I uses

1. Pub.L.No.84-858, 70 Stat. 775 (codified at 43
U.S.C, §§ 614-614d (1956) (Washoe Project
Act).
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are included among its other purposes and
that M&I uses are now the only potential
source of income for the reimbursement
requirements of the Washoe Project Aet.

In an earlier proceeding in this case,
Judge Harry Claiborne held that Congress
intended the Project to be operated so that
its construction costs would be substantially
repaid. The estimated total cost of the
original Project was 41 million dollars.
Only eight million dollars of that cost was
allocated to flood control, a nonreimbursa-
ble operation. Congress also provided a
fish hatchery for the restoration of Pyramid
Lake Fishery and for a small dam to regu-
late fish flows on the Truckee River. Con-
gress also prohibited the Secretary from
spending more than two million dollars for
the development of fish and wildlife re-
BOUrces,

To ensure that a substantial part of the
cost of the Project would be repaid, Con-
gress directed the Secretary to enter into
repayment contracts before delivering any
Project water. 43 U.S.C. § 614a(c). When
the original Project was planned, the de-
mand for additional water was expected to
come from the irrigation operations of its
customers but the rapid growth of Reno
and Sparks since the mid-1950's created an
unexpected need for additional M&I water,
The District asked the Bureau to study this
need and to provide for it in the Definite
Plan Report for the Project.

The Water Supply Act of 1958, 48 U.S.C.
§ 390b did not resolve the question whether
the Secretary was authorized to use Stam-
pede water for M&I purposes in the Renc-
Sparks area. However, in 1963 the Solie-
itor's office advised the Bureau that M&I
uses were authorized under the Washoe
Project Act as one of the other beneficial
purposes contemplated by the statute. 43
UB.C. § 614,

In 1964, a special Department of Interior
Task Force studied the feasibility of allocat-
ing project water for the maintenance of

2. Pub.L.No.B5-706, 72 Stat, 705 (codified at 43
U.5.C. § 6144 (1958).
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fishery flows for certain species in Pyramid
Lake which spawn along the bed of the
Truckee River. The Task Force recom-
mended that 16,900 acre-feet? of Stam-
pede’s annual yield be allocated to Nevada
M&T use, 6,000 acre-feet to California M&I
use, and 6,300 acre-feet to fishery uses, or a
total of 29,200 acre-feet.

Shortly thereafter, the Definite Plan Re-
port prepared by the Bureau provided that
Stampede would supply 45,800 acre-feet for
M&I purposes on a divertible basis, includ-
ing 20,200 acre-feet on a depletable basis,
for parts of the Truckee River basin in
California, and for the Reno-Sparks area in
Nevada,

In 1966, when the Bureau was about to
start construeting Stampede, two develop-
ments threatened to delay econstruction.
First, it appeared that a 1926 contract be-
tween the United States and the Truckee-
Carson Irrigation District would have to be
revised and approved by Congress before
water from the Truckee could be diverted
and distributed by the plaintiffs. Second,
the Commissioner of the Bureau of Indian
Affairs informed the Secretary that the
Project did not provide adequate safe-
guards to protect the Pyramid Lake Indi-
ans' interest in preserving the lake and its
fishery. The Tribe had withdrawn an ini-
tial objection to the Washoe Project when
the Secretary assured the Tribe that 215,000
acre-feet of water would enter Pyramid
Lake once the Project was operating. Stu-
dies completed in 1966 did not support this
estimate.

Without executing a contract with the
District, the Secretary commenced construe-
tion because he concluded that there was an
immediate need for flood control protection
for both the Boca Dam and the Reno-
Sparks area. The Secretary directed that
until the water rights problems were re-
solved, the dam and the reservoir would be
used for flood control, fish and wildlife ben-
efits, and recreation,

In 1967, the Secretary declared the cui-ui
fish population of Pyramid Lake an endan-

3. An acre-foot is a unit used to measure water
storage; it means the amount of water con-

gered species. 32 Fed.Reg. 4001 (1967). In
1975, the Lahontan cutthroat trout, which
had already been declared to be an endan-
gered species, was declared to be threat-
ened with extinetion., 40 Fed.Reg. 29863
(1975). This action was taken because the
reduced flow of water resulting from the
diversion of water at the Derby Dam had
eliminated much of its spawning run.

In 1969, the Secretary notified the Dis-
triet that he no longer intended to operate
Stampede for M&I purposes and that until
legal rights to the water were settled he
would operate it only for “flood control,
recreation, and fish and wildlife bene-
fits.,.”

In United States v. Truckee-Carson Irri-
gation District, et al, No. R-2087-JBA
(D.Nev.1970), (U.S. v. T.C.LD.) the district
court rejected the demand of the govern-
ment for reserved water rights for the Pyr-
amid Lake Paiute Indians for fishery pur-
poses. On appeal, this holding was partly
reversed and the case was remanded to the
district court for further proceedings. 649
F.2d 1286 (1981). The defendants in this
case contend that U.S. v. T.C.LD. may have
a collateral estoppel effect on the water
rights to be considered here.

This case raises a number of issues. In
the first phase, I shall consider those issues
that require no factual findings. They are:

(1) Do plaintiffs have standing to chal-
lenge the Secretary’s action?

(2) Do the plaintiffs have a private right
of action under the reclamation laws?

(3) Is the government required to obtain
a reimbursement contract? If so, can
reimbursement be achieved through a
contract to supply M&I water to the
District?

(4) Is the state of Nevada entitled to a
declaratory judgment on the issue of
whether the Secretary's present oper-
ations of Stampede require a permit
from the Nevada State Engineer?

tained by a one-acre surface area one foot
deep.
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I. STANDING

[1} The defendants contend that plain-
tiffs Sierra Pacific and the Distriet lack
standing to challenge the Secretary’s opera-
tions of Stampede because: (1) the plain-
tiffs cannot show that they have suffered
actual or threatened injury as a result of
the Secretary’s conduct, which injury would
be redressed by a favorable decision, Glad-
stone Realtors v, Village of Bellwood, 441
U.8. 91, 99, 99 S.Ct. 1601, 1607, 60 L.Ed.2d
66 (1979); Simen v. Eastern Kentucky Wel-
fare Rights Org., 426 U.S. 26, 38, 96 S.Ct.
1917, 1924, 48 L.Ed.2d 450 (1976); and {2)
plaintiffs are not members of the class for
which the reimbursement provisions of the
reclamation laws are designed to benefit.
Warth v. Seldin, 422 U.8. 490, 498-99, 95
S.Ct. 2197, 220405, 46 L.Ed:2d 343 (1975).

To =atisfy the first requirement, the
plaintiff’s interest in the outcome of the
action must be unigue or special; a simple
taxpayer's interest in the lawful use of his
revenues is insufficient. United States v.
Richardson, 418 U.S, 166, 94 S.Ct. 2940, 41
L.Ed.2d 678 (1974). The plaintiff’s interest
may not be “shared in substantially equal
measure by all or a large class of citizens.”
Warth v. Seldin, 422 U.S, at 499, 95 S.Ct. at
2205.

The Secretary is under no obligation to
contract with a particular entity for the
distribution of reclamation water, and in
theory may coniraet with any organization
which satisfies the requirements under the
reclamation laws. Here, there are no other
entities in the Truckee Meadows area seek-
ing the right to distribute Stampede water.
The District was created for the express
purpose of buying this water from the
Stampede Reservoir. Therefore, the injury
is sufficiently specific to trigger standing.

In Bryant v. Yellen, 447 U.8. 352, 367, 100
S.Ct, 2232, 2240, 65 L.Ed.2d 184 (1980), the
Secretary of the Interior sued the Imperial
Irrigation District to enforce an “excess
lands” provision. This provision limits each
recipient of federal reclamation water to a
maximum of 160 acres of land, and requires
the owners of larger parcels to sell excess
lands at below-market prices. The District
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Court held against the Secretary, and the
Secretary decided not to appeal. Imperial
Valley residents sought leave to intervene
for the purpose of appeal. The Supreme
Court held that the residents had standing
to appeal, based upon their allegations that
{a) the plaintiffs lived in the Valley, (b}
they were farm workers who did not own
farmland, (c) they desired fo purchase ex-
cess lands irrigated with reclamation water,
and (d) those excess lands would have been
sold at below-market prices.

The Washoe Project was designed to de-
velop scarce water resources to be sold to
water users in the area. The Secretary has
refused to sell the Project’s water, which
the plaintiffs want to buy. A judgment
ordering the Secretary to seek repayment
contracts will almost certainly henefit the
plaintiffs because they are the only entities
in the area with the ability to purchase the
water. Their claim of a particularized inju-
ry is stronger than that of the plaintiffs in
Yellen, and is sufficient to give them stand-
ing to maintain this action.

I therefore hold that plaintiffs have
standing to maintain this action.

IL.

PRIVATE RIGHT OF ACTION UNDER
THE RECLAMATION LAWS

Defendants contend that even if plain-
tiffs satisfy the standing requirements, the
reclamation laws that govern the Secre-
tary's actions are not enforceable by private
parties. Plaintiffs assert that under the
Administrative Procedure Act, 5§ U.S.C.
§ 702 (1976), private parties may enforce
the Secretary’s obligation to obtain partial
reimbursement for the construction costs of
Stampede, Plaintiffs also assert that the
courts have the authority to compel the
Secretary to comply with the reimburse-
ment obligation.

Reclamation funds are proceeds of public
lands which are reinvested to construct
projects that are too expensive for private
interests or states to finance. Swigart v.
Baker, 228 U.S. 187, 197, 33 S.Ct, 645, 647,
57 L.Ed. 1143 (1913). Reclamation funds
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are continually reinvested for projects
which eventually pay for themselves. The
Reclamation Project Act of 1939, 43 U.R.C.
§ 485h (1976), set out procedures which the
Secretary must follow to obtain authoriza-
tion for new projects. Section 485h(a) pro-
hibits expenditures for any new project un-
less the Secretary has submitted to Con-
gress a feasibility report which includes es-
timates of the project cost and the portion
to be paid by water users. When probable
repayments exceed costs, the project is au-
tomatically authorized. But when expected
payments fall short of project costs, the
Secretary cannot proceed without specific
Congressional authorization.

The Washoe Project Act incorporates the
overall Congressional plan for the Truckee
and Carson Rivers, The Project was origi-
nally designed to be 86% reimbursable, and
was primarily intended to benefit water
users in the area. Section 2(c) of the Act
requires the Secretary to obtain repayment
contracts before delivering any water® 43
U.S.C. § 614a(c) (1976). Other sections of
the Act limit the Secretary’s authorization
to build recreation or fish and wildlife facil-
ities. 43 US.C. §§ 614b, 614c (1976). Con-
gress intended that the Secretary cobtain
repayment for the costs of the Project, ex-
cept for amounts specifically allocated to
nonreimbursable functions. The ecommit-
tees which studied the Project assumed that
water users would repay most of the
Project's cost, and the legislative history of
the Washoe Project Act supports this view,

Federal courts may review the Secre-
tary's actions to ensure that he exercises his
authority over federal waters within the
statutory constraints. Arizona v. Califor-
nia, 373 U.8. 546, 584-5, 590, 83 S.Ct. 1468,
1489-90, 1492, 10 L.Ed.2d 542 (1963). In
Arizona Power Pooling Association v. Mor-
ton, 527 F.2d 721 (9th Cir, 1975), cert. de-
nied, 425 U.8. 911, 96 8.Ct. 1506, 47 L.Ed.2d
761 (1976), an association of consumer-
owned uatilities brought an action to compel

4. Section 2(c), codified at 43 U.5.C. § 614da(c),
provides:
[Tthe Secretary, prior to the delivery of
project water supplies, shall have entered
into a contract or contracts with an organiza-

the Secretary to sell them surplus power
from the Central Arizona Project. The ree-
lamation Jaws required the Secretary to
give preference to municipalities and publie
corporations for power sales. 43 U.B.C.
§ 485h(c). Instead, the Secretary sold the
power to private companies. The Ninth
Circuit held that the Secretary did not have
unfettered discretion to operate the project,
and that the Secretary could not disregard
the preference provision unless the prefer-
ence would impair the efficiency of the
project for irrigation purposes.

The court in Arizona Power Pooling re-
viewed the Secretary’s actions under the
Administrative Procedure Act, 5 U.8.C.
§§ T01 et seq. (1976). Section 702 grants a
right of judicial review to any person ad-
versely affected or injured by agency ac-
tion, except when (a) the statute itself ex-
pressly precludes judicial review, or (b)
“agency action is committed to agency dis-
cretion by law.” 5 U.5.C. § T01{a) (1976).

[2] The defendants here contend that
exception (b} applies because the Secretary
has wide discretion in earrying out reclama-
tion operations. To restrict judicial review
requires “clear and convineing evidence” of
legislative intent. Barfow v. Collins, 397
U.8. 159, 166, 90 S.Ct. 832, 837, 25 L.Ed.2d
192 (1970). In Arizona Power Pooling, su-
pra, 527 F.2d at 727, the court stated:

[TThe “committed to agency discretion”
exception is a very narrow one which is
applicable only in “those rare instances
where ‘statutes are drawn in such broad
terms that in a given case there is no law
to apply.”” [Citizens to Preserve Over-
torn Park v. Volpe, 401 U.S, 402, 410, 91
© B.CL 814, 820, 28 L.Ed.2d 136 (1971).)

[3] Here, the reimbursement provision
restricts the Secretary’s authority. With-
out judicial review, there is no mechanism
o enforce Congressional instructions. See
City of Santa Clara, Cal. v. Andrus, 572

tion or organizations as defined in section
485a(g) of this title, which have the capacity
to levy assessments upon all taxable real
property located within their boundaries to
assist in making repayments.
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F.2d 660, 666 (9th Cir, 1978); cf. Arizona
Power Authority v. Morton, 549 F.2d 1231
(8th Cir, 1977), cert. denied, 484 U.S. 835, 98
5.Ct. 124, 54 L.Ed.2d 97 (review denied be-
cauge broad statutory grant of discretion
brought Secretary’s actions within the
agency discretion exception).

T hold that plaintiffs have a private right
of action under the reclamation laws.

IfI.

AUTHORIZATION TO SELL WATER
FOR M&I USES

[4] Defendant-intervenor Pyramid Lake
Paiute Tribe of Indians denies that the Sec-
retary has an obligation to obtain reim-
bursement for the costs of Stampede. The
Tribe also contends that the Secretary is
not authorized to sell Stampede water for
M&I uses. The Tribe hases its argument on
the legislative history of the Washoe
Project Act.

The Washoe Project Act does not men-
tion M&I uses, but it does authorize the use
of Stampede water for irrigation, drainage,
storage, flood contrel, hydroelectric power,
fish and wildlife, and “other beneficial pur-
poses.” 43 U.B.C, § 614. The Tribe argues
that in spite of this broad language, Con-
gress in 1955 specifically considered and
rejected M&I water for Reno and Sparks.
This contention is based on the feasibility
report} which permitted M&I water for
other communities in the area. I question
this conclusion because another passage of
the report assumed that the population of
Reno and Sparks, which now exceeds 140,-
000, would reach only 70,000 by the year
2000,

The need for more M&] water became
apparent a few years after the enactment
of the Washoe Project Act, The Bureau
studied that need and concluded that the
Definite Plan Report for Stampede autho-
rized M&I uses. In 1968, the Bureau's So-
licitor came to the same conclusion. In
1984, a special task force of the Interior

5. The feasibility report is incorporated into the
legislative history of the Washoe Project Act as
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Department recommended that Stampede
water be sold for M&I uses. These inter-
pretations by the agency charged with the
administration of a project are entitled to
deference. California v. United States, 438
U.S. 645, 676 n.30, 98 S.Ct. 2985, 3001 n.30,
57 L.Ed.22 1018 (1977); United States v.
Gerlach Live Stock Co., 339 U.8. 125, 735-6,
70 8.Ct. 955, 96061, 94 L.Ed. 1231 (1949).

The Tribe also contends that the Water
Supply Act of 1958, 43 T.S.C. § 390h{(d),
requires the Secretary to obtain Congres-
sional approval before selling Stampede
water for M&I uses. That Act prohibits
modifications “which would seriously affect
the purposes for which the project was au-
thorized,” unless Congress approves. The
Tribe's argument assumes that M&I! uses
were not authorized by the Washoe Project
Act, an assumption which I have already
rejected.

The Secretary originally agreed with the
Tribe; however, he now concedes that he is
obligated to obtain reimbursement for the
costs of Stampede, and that he is authorized
to sell Stampede water for M&I uses.
Nevertheless, the Secretary asserts that the
Distriet cannot compel the sale of Mé&l
water without his determining the amount
of water needed to satisfy the other pur-
poses of the Washoe Project, or until the
Tribe's water rights are settled and the
endangered species are adequately protect-
ed, 1 have reserved decision on the effect
of these rights and obligatioms for phase
two of this litigation.

[5] The Secretary also asserts that he
may operate Stampede as he deems appro-
priate until Congress enacts new legislation.
This litigation is primarily the result of the
Secretary’s failure to sign the Stampede
Addition. Congressional hearings indicate
that legislators are awaiting the decisions in
this and related cases before enacting new
legislation. Finally, the Secretary may not
refuse to obtain repayment now merely be-
cause future events may provide other and
even preferable seurces of repayment.

H.R.Doc.No.181, 84th Cong., Ist Sess. {1955).
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Plaintiffs seek a judgment directing the
Secretary to execute the Stampede Addi-
tion to the Repayment Contract. Events
since 1966 may have rendered the terms of
that contract inappropriate. 1 therefore
hold that the Secretary is obligated to sell
all of the Stampede waters not required to
fulfill his obligations under the Endangered
Species Act and the Tribe's reserve water
rights. '

1v.

STATE WATER APPROPRIATION
PERMITS

[6] The State of Nevada seeks a decla-
ration requiring the Secretary to obtain a
permit from the Nevada State Engineer for
Stampede’s present operations. The State
of California has issued two permits that
authorize the storage of the Little Truckee
River waters at Stampede. These waters
are now captured, impounded, and released
in California. None of this water is divert-
ed from the natural channel of the Truckee
River in Nevada,

In 1968, the Secretary applied to the Ne-
vada State Engineer for a permit to appro-
priate water for M&I, irrigation, and fish
and wildlife purposes. Because the amount
of water which would be appropriated for
each use was uncertain, the Nevada State
Engineer deferred action on these applica-
tions. These applications have not yet been
granted or denied.

Section 533.326 of the Nevada Revised
Statutes (NRS) provides that all persons
who appropriate water in the State of Ne-
vada for beneficial purposes must obtain
water permits from the Nevada State Engi-
neer. “Persons” is defined to include the
United States. NRS 533.010.

In California v. United States, 438 U.8.
645, 98 S5.Ct. 2085, 57 L.Ed.2d 1018 (1978),
the Supreme Court held that the United
States was required to obtain permits from
the State of California to operate a federal
reclamation project and to comply with all
conditions imposed by the State which are
consistent with Congressional directives.
Id. at 678, 98 S.Ct. at 3001 )

The Becretary concedes that a permit is
necessary in order to divert water for M&I
or irrigation purposes in the State of Neva-
da. However, the Secretary points out that
none of the Bureaw's present activities take
place in Nevada. The Bureau releases
water in California which flows into Neva-
da and empties into Pyramid Lake. There
is no diversion or appropriation of water as
those terms are commonly understood.
Section 533.335(5) of the Nevada Revised
Statutes supports this interpretation. That
section requires a permif application to pro-
vide “a substantially accurate description of
the location of the place at which the water
is to be diverted from its source. And, if
any water is to be returned to the source,

. -a description of the location of the
place of return,” Here, no water is divert-
ed from its natural channel, and no diverted
water is returned, so there can be no loca-
tions to deseribe, as required by this section.
This interpretation is also supported by
NRS 533.445, which provides that a reser-
voir manager need only give notice to the
State Engineer when he intends to use the
bed of a stream to carry stored water.

I hold that under Nevada law, “appropri-
ation” means an actual diversion from the
source, and therefore no permit is required
for Stampede’s present operations.

V.

CONCLUSIONS

I hold that the plaintiffs have standing to
maintain this action, and that they have a
private right of action under the Adminis-
trative Procedure Act to enforce the Secre-
tary's reimbursement obligation. The Sec-
retary is required to sell all of Stampede’s
water except that which is necessary to
fulfill his trust obligations to the Tribe and
to protect the endangered species which
spawn in the Lower Truckee River.

I also hold that the Secrefary needs no
permit from the State of Nevada for Stam-
pede's present operations.
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