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enjoined from engaging in the While-U-
Wait printing business in downtown Santa
Ana for a three year period. The sole basis
of federal jurisdietion i8 15 U.S.C. § 1121,
which grants the federal coumrts original
jurisdiction over actions arising under the
Lanham Trade-Mark Aet, 15 U.S.C. § 1051
et seq. Postal Instant Press is apparently
a registered trade name and its logo is
similarly protected.

Appellant’s Postal Instant Press (PIP)
franchise was terminated by PIP due to
appellant’s alleged refusal to pay monthly
royalties and file financial statements as
required by the franchise agreement.
Upon termiration, PIP filed the instant ac-
tion seeking to enforce the following clause
contained in the franchise agreement by
way of an injunction:

Upon termination of the franchise and

license, for any reason whatsoever, ...

FRANCHISE HOLDER further agrees

that it shall not ... for a period of three

(3) years thereafter engage in the same

or similar business anywhere within the

franchise area herein defined.

Although appellant admitted the poat ter-
mination covenant not to compete was rea-
sonable as to length of time and territorial
extent and was supported by consideration,
he argued it was invalid pursuant to Cal.
Bus. & Prof.Code § 16600 {(West).!

It is clear that this action fundamentally
asserts contract claims and only incidental-
ly involves the Lanham Trade-Mark Act.
Ap stated by the Second Circuit in the
patent and copyright area:

.+ [Tihe federal grant of a patent or

copyright has not been thought to infuse

with any national interest a dispute as to
ownership or contractual enforcement
turning on the facts or on ordinary prin-
ciples of contract law. Indeed, the case
for an unexpansive reading of the provi-
sion conferring exclusive jurisdiction
with respect to patents and copyrights
has been especially strong since expan-
sion could entail depriving the state

Cal.Bus. & Prof.Code § 16600 (West) provides,
“Except as provided in this chapter, every con-
tract by which anyone is restrained from engag-

courts of any jurisdiction over matters

having so little federal significance,

I.B. Harma Co. v Eliscu, 399 F.2d 823,
826 (2nd Cir.1964), cert. denied, 381 U.S,
915, 85 S.Ct. 1534, 14 L.Ed.2d 435 (1965},

Just as the mere existence of a patent or
copyright does not confer federal jurisdic-
tion over what is essentially a contract
dispute, the mere existence of the protected
trade name and attendant symbol herein
does not provide a basis for federal juris-
diction,

The judgment of the district court is
REVERSED and REMANDED with di
rection to dismiss the action for want of
federal jurisdiction,
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that the Secretary of the Interior violated
the Washoe Project Act and related recla-
mation laws in refusing to sell water from
a dam and reservoir on a river for munici-
pal and industrial use. After bifurcating
the issues, the United State District Court
for the District of Nevada, Gus J. Solomon,
J., 537 F.Supp. 1086, held that the Secretary
wag authorized to seli the project’'s water
and was required to sell water from the
dam not needed to fulfil his trust obliga-
tions to an Indian tribe and his obligations
under the Endangered Species Act and,
after a separate hearing, 549 F.Supp. 704,
that the Secretary could give priority to
conserving endangered species of fish and
that there was no excess water to sell after
fulfilling those obligations. Appeal was
taken. The Court of Appeals, Pregerson,
Circuit Judge, held that: (1) although mu-
nicipal and industrial use was a “beneficial
purpose” for which the Secretary was au-
thorized to sell water, the Secretary was
not obligated to sell the water simply be-
cause those purposes were the only present
uses for which the Secretary could obtain
some reimbursement for project costs; (2)
the Secretary's decision te give priority to
the endangered species of fish until such
time as they no longer needed the protec-
tion of the Endangered Species Act was
supported by the Act; and (8) the Secretary
did not abuse his dizeretion in rejecting a
proposed alternate plan which allegedly
would permit him to both conserve the fish
and sell water for municipal and industrial
use,

Affirmed in part and vacated in part.

1. Waters and Water Courses ¢=222

Municipal and industrial use is “benefi-
cial purpose” for which Secretary of Interi-
or is authorized to sell reclamation
project’s water, but Secretary was not obli-
gated to sell water for municipal and indus-
trial purposes simply because those pur-
poses were the only present uses for which
the Secretary could obtain some reimburse-
ment for project costs. 43 USB.C. (1970
Ed) 8§ 6l4a(a-c), 615p(b).
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2. Waters and Water Courses =222

Washoe Projeet Act, unlike other recla-
mation project authorizations, did not pro-
hibit Secretary of Interior from construct-
ing project until repayment contracts for
project had been entered into, but rather,
Act merely prohibited Secretary from deliv-
ering project water for reimbursable uses
without first obtaining a repayment con-
tract and, therefore, Secretary was not re-
quired to sell water to water conservancy
district and power company simply because
primary purpose of Act was no longer via-
ble use of project and district and company
were only entities which seught to distrib-
ute water for reimbursable purposes. 43
UB.C. (1970 Ed.) 5§ 6ida(a-c), 615ph);
Reclamation Project Act of 1939, § $(c), 43
U.8.C.A. § 485h(e).

3. Fish &8
Game €32

Purpose of Endangered Species Act
which directs Secretary of Interior to con-
serve threatened and endangered species to
extent that they are no longer threatened
or endangered is to ensure that federal
government does not undertake actions,
such as building dam or highway, that inct-
dentally jeopardize existence of endangered
or threatened species. Endangered Species
Act of 1978, § T(a)(@), as amended, 16 U.S,
C.A. § 15636{a)(2).

4. Fish <=8

Endangered Species Act, which directs
Secretary of Interior to use programs un-
der his control for conservation purposes
where threatened or endangered species
are involved, supported Secretary’s deci-
sion to conserve endangered species of fish
and not to sell reclamation project’s water
until such time as species no longer needed
ESA’s protection. Endangered Species Act
of 1978, §§ 2(b, c), 3(3), T(a)(1, 2), as amend-
ed, 16 US.CA. § 1531(b, ¢), 1532(3),
1536(a)(1, 2).

5. Fish &8

Secretary of Interior did not abuse his
digcretion in rejecting water conservancy
district’s and power company's alternate
plan under which they maintained that Sec-
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retary could both conserve endangered spe-
cies of fish and sell water from reclamation
project for municipal and industrial use.
43 U.S.C. (1970 Ed.) 8§ 614a(z-c), 615p(b);
Reclamation Project Act of 1939, § 9(c), 48
U.S.C.A. § 485h(c); Endangered Species
Act of 1978, §§ 2(b, ¢), 8(3), T(aX, 2), as
amended, 16 U.S.C.A. §8 1531(Db, ¢), 1532(3),
1536(a)(1, 2).

John M. Collette, Collette & Erickson,
Andrew J. Ogilvie, San Francisco, Cal,, for
Sierra Pacific Power Co. and Carson-Truck-
ee Water Dist.
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An Appeal from the United States Dis-
trict Court for the District of Nevada.

Before DUNIWAY, Senior Circuit Judge,
PREGERSON, and NORRIS, Circuit
Judges.

PREGERSON, Circuit Judge:

The Carson-Truckee Water Conservancy
District and Sierra Pacific Power Company
{appellants) sought a declaratory judgment
that the Secretary of the Interior (Secre-
tary) violated the Washoe Project Act, 43
U.S.C.A. 58 614-614d (West 1964), and re-
lated reclamation laws in refusing to sell
water from the Stampede Dam and Reser-
voir on the Little Truckee River for muniei-
pal and industrial (M & I) use in Reno and
Sparks. In addition, Nevada sought a de-
termination that the Seeretary was re-
quired to obtain 2 permit from the Nevada
State Engineer to operate the Stampede
Dam in California, The Pyramid Lake Pai-

741 F.2d—8

ute Tribe of Indians (Tribe} intervened in
support of the Becretary. We affirm in
part and vacate in part.

1. Factual Bockground and District
Court Decisions

A detailed recitation of the relevant facts
may be found in the distriet court’s two
opinions, Carson-Truckee Water Conserv-
ancy District v. Watt (Carsan-Truckee I),
537 F.Supp. 106 (D.Nev.1982); Carson-
Truckee Water Conservancy District v
Watt (Carson-Truckee II), 54% F.Supp. 704
(D.Nev.1982), The Little Truckee River
fiows into the Truekee River, which then
flows from California into Nevada and into
Pyramid Lake. Stampede Dam iz located
on the Little Truckee in California. The
Secretary now operates Stampede Damin a
way that conzerves two species of fish, the
cui-ui fish and Lahontan cutthroat trout,
that are protected under the Endangered
Species Act (ESA), 16 U.8.C. §§ 1531-1543
(1982). See Carson-Truckee I, 537 F.Supp.
at 109; Carson-Truckee II, 549 F.Supp. at
710-11. Appellants concede that the Secre-
tary’s obligations under ESA supersede his
obligations under the Washoe Project Act
and related federal reclamation laws. Car-
son-Truckee II, 543 F.Bupp. at 708. Appel-
lants, however, challenge the extent of the
Secretary's obligations under ESA.

The district court bifurcated the issues,
In Carson-Truckee I, the district court held
that {1) plaintiffs have standing to chal-
lenge the Secretary’s operation of the dam,
(2) plaintiffs have a private right of action
to enforce the Secretary’sz obligations un-
der the Washoe Project Act, (3) M & I use
is a “beneficial purpose” for which the
Secretary iz authorized to sell the project’s
water under the Washoe Project Act, 43
U.S.C.A. § 614, (4) the Secretary is re-
quired to sell water from Stampede Dam
not needed to fulfill his trust obligations to
the Tribe and his obligations under ESA,
and (5) the Secretary does not need a Neva-
da state water permit for Stampede Dam's
present operation in California,



260

After deciding Carson-Truckee I, the dis-
triet court received evidence on the ques-
tion of how much water was required to
fulfill the Secretary’s obligations under
ESA and on an alternate plan, submitted
by appellants to the Secretary, for opers-
tion of the dam, The parties submitted
direct evidence in the form of written ex-
pert testimony. The parties then were af-
forded the opportunity to fully cross-exam-
ine the experts.

After the hearing, the district court, in
Carson-Truckee II, ruled that (1) ESA re-
quired the Secretary to give priority to
conserving the cui-ui fish and Lshontan
catthroat trout so long as they were endan-
gered and threatened, and (2) the Secre-
tary’s finding that there was no excess
water to sell after fulfilling those statutory
obligations was supported by substantial
evidence and therefore his operation of
Stampede Dam was neither arbitrary nor
capricious. The court also found that ap-
pelfants’ proposed alternate plan for the
operation of the dam would jeopardize the
fish and that the Secretary did not abuse
hiz discretion in rejecting the plan.

II. Analysis

We affirm and adopt all but one of the
district court’s holdings for the reasons
ably stated by Judge Solomon in his two
learned opinions. The one holding we va-
cate is the court's ruling in Carson-Truck-
ee I that the Washoe Project Act obligates
the Secretary to sell all water from Stam-
pede Dam that remains after he has ful-
filled his obligations under ESA and under
the Tribe's reserved water rights! Car-
son-Truckee I, 53T F.Supp. at 112-13. The
following anslysis assumes a familiarity
with the district court’s opinions.

(a) Obligation to gell water

{11 We agree with the district court’s
conclusion that M & I use is a “beneficial
purpose” for which the Secretary is autho-
rized to sell the project’s water, Carson-
Truckee I, 537 F.Supp. at 112. We do not

1. We do not consider the Secretary’s obligation
to provide water to the Tribe for the reasons
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necessarily agree, however, that the Secre-
tary is obligated to sell the water for M & I
purposes simply because these purposes
are the only present uses for which the
Secretary can obtain some reimbursement
for project costs.

Reclamation projects funded by the fed-
eral government are generally intended to
be reimbursed through the sale of project
water. See, a4, 48 U.S.C. § 485h(a) (1982)
(Secretary must submit findings on the
amount of costs that will “probably be re-
paid by water users” before construction
expenditures for a given project may be
made), The district court held that Con-
gress had anticipated that the Washoe
Project would be B6% reimburseable. Cor-
son-Truckee I, 587 F.Supp. at 111. But
circumstances have changed. Although
Congress in pasging the Washoe Project
Act intended that irrigation was the Act’s
primary purpose, irrigation is no longer a
viable use of the project. Appeilants are
the only entities that seek to distribute the
water for reimburseable purpozses, Thus,
they argue that the Secretary must seli the
project’s water to them.

[2] The Washoe Project Aet, however,
unlike other reclamation project authoriza-
tions, did not prohibit the Secretary from
construeting the project until repayment
contracts for the project had been entered
into. Compare San Angele Project Act
§ 2(b), 43 U.S.C.A. § 615p{b) (West 1964)
(Secretary must enter into contracts for
repayment of project costs before con-
structing project) with Washoe Project Act
§ 2(b){c), 42 U.B.C.A. § 6l4a(b}{c) (Secre-
tary must enter into repayment contracts
before delivering water). The Washoe
Project Act merely prohibits the Secretary
from delivering project water for reim-
burseable uses without first obtaining a
repayment contract. See Washoe Project
Act § 2(a), 43 U.S.C.A. § 614a(a) (federal
reclamation laws govern Secretary’s con-
struction, operation, and maintenance of
Washoe project); 43 U.S.C. § 485h(c) (1982)

given by the district court in Carson-Truckee II,
549 F.Supp. at 712-13.
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(section of federal reclamation law govern-
ing sale of reclamation project water for M
& I use).

Because we affirm the district court'’s
holding that, under ESA, the Secretary is
permitted to use at this time all of the
project’s water to conserve the two species
of fish, we need not resolve the extent of
the Secretary’s obligation to obtain reim-
bursement for the project in the future.
The Secretary's asserted obligation to sell
project water for M & I purposes should be
considered when his superseding obliga-
tions to the Tribe, see supra note 1, and
under ESA have been fulfilled. According-
ly, we vacate the district court’s opinion on
this narrow point.

(b} Appellants’ arguments

We feel constrained to elaborate our rea-
sons for rejecting appellants’ arguments
against two of the district eourt’s holdings.
Those holdings are that (1) ESA requires
the Secretary to give priority to the conser-
vation of threatened and endangered spe-
cies, and (2) the Secretary did not abuse his
discretion both in determining that there
was no excess water to sell for M & I
purposes after his obligations under ESA
were fulfilled, and in rejecting appellants’
alternate plan for operating Stampede
Dam. Our comments address specific ar-

2. Section 7(a)(2) states in pertinent part;
Hach Federal agency shall, in consultation
with and with the assistance of the Secretary,
insure that any action authorized, funded, or
carried out by such agency ... is not likely to
jeopardize the continued existence of any en-
dangered species or threatened species or re-
sult in the destruction or adverse modifica-
tion of habitat of such species which is deter-
mined by the Secretary ... to be critical ....
16 US.C. § 1536(a)(2) (1982),

3. Section 2(b) states the purposes of ESA:
The purposes of this chapter are to provide
a means whereby the ecosystems upon which
endangered species and threatened species de-
pend may be conserved, [and]} to provide a
program for the conservation of such endan-
gered specles and threatened species ....
16 US.C. § 1531(b).
Section 2(c) states in pertinent part:
[AJll Federal departments and agencies shall
seek to conserve endangered species and
threatened species and shall utilize their au-

gumenta raised on appeal. We make them
only to supplement the district ¢court’s rea-
soning,

(1) ESA's requirements,

Appellants urge a reading of ESA that
would lead to a result at odds with the
statute’s clearly stated objectives. Appel-
lants contend that the Secretary’s authority
is defined solely by ESA § T(a)(2), 16 U.S.C.
§ 1536(2)}2).2 Thus, they argue that the
Secretary is authorized only to take actions
that avoid “jeopardizing” the continued ex-
istence of a species. Appellants contend
that the Secretary may not do more than
that.

In addition to its § 7(a)(2) “jeopardy”
provision, however, ESA also directs the
Secretary to conserve threatened and en-
dangered species to the extent that they
are no longer threatened or endangered.
Appellants, relying solely on § T(a)(2),
would have us ignore the other sections of
ESA directly applicable here and relied on
by the district court. Carson-Truckee II,
549 F.Supp. at 708-10, ESA § 2(b), (o), &
§88, 168 USC §1631b), (o), &
§ 1532(3).2 ESA § T(a)(1), moreover, spe-
cifically directs that the Secretary “shall”
use programs administered by him to fur-
ther the conservation purposes of ESA. 16
1.8.C. § 1536(a){1).* Those sections, as the

thorities in furtherance of the purposes of this
chapter.

16 US.C. § 1531{c).

Section 3(3) defines “conserve’:
The terms “conserve”, “conserving”, and “con-
servation” mean to use and the use of all
methods and procedures which are necessary
to bring any endangered species or threatened
species to the point at which the measures
provided pursuant to this chapter are no long-
er n

ecessary.
16 US.C. § 1332(3).

4. Section T(a)}(1) states in pertinent part:
The Secretary shall veview other programs
administered by him and utilize such pro-
grams in furtherance of the purposes of this
chapter. All other Federal agencies shall, in
consultation with and with the assistance of
the Secretary, utilize their authorities in fur-
therance of the purposes of this chapter by
carrying out programs for the conservation of
endangered species and threatened species

IYRE}
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distriet court found, direct that the Secre-
tary actively pursue s species conservation
policy. See also Tennessee Valley Author
ity » Hill, 437 U.S, 153, 184, 98 8.Ct, 2279,
2297, 57 L.Ed.2d 117 (1978) (ESA requires
the Secretary to give highest priority to the
preservation of endangered species; Con-
gress intended to “halt and reverse the
trend toward species extinetion, whatever
the cost.”” (emphasis added)),

[3] The purpose of ESA § T(a)}2) is to
ensure that the federal government does
not undertake actions, such &s building a
dam or highway, that incidentally jeopar-
dize the existence of endangered or threat-
ened species. See TVA v Hill, 437 US.
153, 98 8.Ct. 2279, 57 L.Ed.2d 117 for an
example of & T(a)(2)'s applieation. Con-
trary to appellants’ contention, ESA
§ 7(a)2) is inapplicable here because the
Secretary has not undertaken a project that
threatens an endangered species, Instead,
following the mandate of ESA § T(aXl),
§ 2(b), (c), & § 3(3), 16 U.S.C. § 1536(a)(1),
§ 1581(c), (b}, & § 1532(3), the Secretary
actively seeks to conserve endangered spe-
cies. Thus, the distriet court properly ap-
plied ESA § 2(b), (c), & § 3(3) rather than
ESA § 7(a)(2) to this case.

{41 Applying the proper code sections to
this case, the Secretary's decision is well-
justified, The Washoe Project Act antici-
pates but does not require the Secretary to
sell water to recover project construction
costs. See supra pp. 741 F.2d at pp. 260-
261, ESA, cn the other hand, directs the
Secretary to use programs under his con-
trol for conservation purposes where
threatened or endangered species are in-
volved. Following this directive, the Secre-
tary here decided to conserve the fish and
not to sell the project's water, Given these
circumstances, the ESA supports the Secre-
tary's decision to give priority to the fish

16 US.C. § 1536(a)(1).

5. Because we hold that the Washoe Project Act
does not require the Secretary to sell water for
M & I use, we need not reach the question
whether, given competing mandatory statutory
directives, the Secretary would be required to
use the project's water entirely for conservation

741 FEDERAL REPORTER, 2d BERIES

.until such time a8 they no longer need
ESA’s protection,b

(2) Abuse of Discretion

[6] In addition to challenging the extent
of the Secretary’s obligations under ESA,
eppellants presented the Secretary with a
proposed alternate plan under which they
maintzained he eould both conserve the fish
and sell water for M & I use. The plan
included planting miles of shade trees
along the river to reduce water tempera-
ture, confining the river to a single chan-
nel, and constructing fish hatcheries. The
district court found that appellants’ pro-
posed alternate plan would jeopardize the
fish. He then held that the Secretary had
not abused his discretion in rejecting the
plan and in determining that he had no
excess water to sell for M & I purposes
after fulfilling his obligations under ESA.
The district court’s helding is based in part
upon findings of fact about the spawning
requirements of the cui-ui fish and Lahon-
tan cutthroat trout. Carson-Truckee II,
549 F.Supp. at T11.

Appellants raise two objections to the
district court’s holding. First, appellants
contend that, although a district court’s
factual determinations are usually re-
viewed under a clearly erroneous standard,
the nature of the hearing conducted by the
distriet court in this ease warrants a less
deferential standard of review. Appellants
asgsert that the hearing before the district
court was a “paper hearing,” in which the
demeanor and credibility of the expert wit-
nesses was not involved. Second, they
maintain that the district court was clearly
erronecus in any event because its decision,
which affirmed the Secretary’s rejection of
appellants’ proposed plan, was based on a
finding that appellants’ plan would result
in a constant river temperature of 68 de-

purposes under ESA § 2(b), {c), § 3(3), &
§ 7(a)(t). Similarly, because the Secretary ac-
tively seeks to use the project for conservation
purposes, we need not consider the extent of his
affirmative obligations under ESA § 2(b), (c),
§ 3(3), & § 7(e)(1) had he decided neither to
sell the water nor to protect the fish,
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grees. The fish cannot reproduce in water
that warm.

Neither argument persuadea us to reach
a different result. Although the district
court required that expert testimony be
submitted in writing, the experts were
cross-examined in the court’s presence.
And, even if we were to employ a less
deferential standard of review, we nonethe-
less would affirm the district court on its
overall holding that the Secretary did not
abuse his discretion,

The 68 degree finding is found in a brief
footnote in the district court’s opinion.
Carson-Truckee I, 549 F.8upp. at 711 n. 9.
The district court’s holding does not stand
or fall with that finding. Even assuming
that the district court’s 68 degree finding
was clearly erroneous,’® we think the dis-
trict court's other findings—for example,
that (1) appellants did not meet their bur-
den of showing that the Secretary abused
his discretion, (2} it is not feasible to oper-
ate Stampede Dam for both M & I and
fishery purposes, and {3) appellants’ plan
would require the expenditure of huge
sums, thereby defeating the purpose of
obtaining reimbursement, Carson-Truckee
11, 549 F.Supp. at 711-12—amply support
the court’s approval of the Secretary’s ac-
tion.

The judgment is AFFIRMED in part and
VACATED in part.
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6. The court noted that the appellants’ plan
would result in a constant river temperature of
68 degrees. Such a temperature renders it too
hot for the fish to reproduce successfully. Ap-
peliants point out that the evidence introduced
before the district court indicated that appel-
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SSI claimant appealed from order of
the United States Distriet Court for the
Eastern District of California, Raul A. Ra-
mirez, J., which denied sanctions and con-
tempt charges against Secretary of Health
and Human Services. The Court of Ap-
peals, Skopil, Circuit Judge, held that: 1)
district court did not abuse its discretion in
failing to hold the Secretary in contempt
with respect to Secretary’s complianee with
order to recompute benefits, and (2) claim-
ant was not entitled to any state cost-of-liv-
ing inereases,

Affirmed.

1. Contempt €=20

District court has the power to adjudge
in civil eontempt any person who willfully
disobeys a specific and definite order of the
court,

2. Contempt &66(7)

Court has wide latitude in determining
whether there has been contemptuous defi-
ance of its order and lower court's decision
to impose sanctions or punishment for con-
tempt is reviewed for abuse of discretion,

lants’ plan—planting miles of shade trees,
dredging the channel, and undertaking other
measures—would result in occasional, not con-
stant, 68 degree river temperatures., The district
court may therefore have erroneously reported
appellees’ expert's testimony.





