Applieation No. 77221

THE STATE OF NEVADA

APPLICATION TO APPROPRIATE WATER

Name of npplicant: RENO-CTTY
Source: CHALK'CRELEk, ISR
Basin: TRUCKEE MEADOWS -
Manner of Use: MUN]CIPAL -
Period of Usc: January 1st to December 31st
Priority Date: 07/1172008 ,
e ol ok ok ok ok
DENIAL OFSTATE ENGINEER
. The protests are upheld in pan and this application is herby denicd on the grounds that there is no

unoppropriated water at the proposed: source, that approval would conflict with c‘ushng nghls and
thereby would threaten 1o prove delnmcnml to the publig interest.

IN TESTIMONY WHEREOF, I, TRACY TAYLOR, P.E,,

State Engineer of Nevada, have hereunto- set . :my band and the
seal of my office, this 17th day of Aml , AD. 2009

g _

7/2-Statc Enginect

EXHIBIT




- Amm Application No. mz_l

APPLICATION FOR PERMIT TO APPROPRIATE THE PU BLIC
WATERS OF THE STATE OF NEVADA

THIS SPACE FOR OFFICE USEONLY
Date of ffing in State Enginces’s Office JUL .§ 12008
Rentrned to applicant fur coroution JUL-23 2008
Cosmectod appication Fled _ SEP 2 2. 2008 Mp Gted SEP 2 2 2008
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L £ ST oo of__ReEtNo

Al o PO, Ros tnafom

Ay 89581 hereby make{s) application for permission fo appropriate
L=

Zup Lol

the public walas of the Stue of Nevada, as hereinafler siated. (1 applicam is 2 corporati , give dute and placo of

ingorporntion; if a copartnership or apsociation give names of members.)
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(b} Stockwata, state number and Yind of 2nimad

(c) Olher use (describe fully in No, 12)
{d) Power:

{17 Horscpowrr developed

(2) Point of retum o[ watey to sawam




5. The waler is 1o be divened from its source 21 the following point: (Desrie iy witkls 8 40w mbdiviion of pubke ey,
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8. Desaiption of proposcd worky, (Under the pravisions of NRS 535,010 you may be required to submit plans
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sl Camcs, dniBol will wich ;g 1 ad sz, o}
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$250 FILING FEE AND SUDPPORVING MAP MUST ACCOVPARY ARPLICATION
Revmed =103

Protested: November 18, 2008, by Churchill County; November 19, 2008, by TMWA; November 24,
2008, by TCID



77221

Attachment ‘A’

Chalk Creek has high concentrations of Total Dissolved Solids (TDS) at nearly 3000
mg/], aitrogen (N) at 4 mg/l and phosphorus (P) 0.5 mg/A and flows directly into the
Truckee River. This creek flow has developed subscquent to the decree on the Trackee
River as 2 result of erbanization. In 1980 prior to the bulk of development, the Chalk Ck
dminage was epherneral. By 2006, much of the walershed has been developed and 1he
creek has become a flowing perennial stream as a result of secondary recharge, The
attached map jllustrates this point using infrared orthophotos, The infrared shows the
preen vepetation as ed. The Chalk Creek Watcrshed map Trom 1980 is preity much prior
to most of 1he development. Red is only visibis along the Truckes River and in the
vicinity of the springs at the top of the photo. Compraring this 10 the Chalk Creek
Watershed map from 2008, red is clearly shown throughout the watershed and in the
drainage. Storm water flowing from impervious surfaces, irigation and over walering
has conmributed 10 making thiz flow continuovs. The Truckee River has a Total Maximum
Drily Load (TMDL) for TDS, N, and P. The City is exploring ways in which flows from
Lhis creek can be treated to mitigate the loading 1o the Truckee River.
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Attach c’
ftac mem,)#‘ erSV_p_tu_.k QIV}’DG

Based upon the monitoring collected in the past year the:

TDS concenlration (average): 2669 mg/l

Average Flow 0.53 cfs or about 341,000 gallons/day

Average Daily loading of TDS 1o the Truckee River: 7,600 pounds/day
Annuzl average bascd upon this data 2,800,000 pounds/year



IN THE MAYTER OF PROTEST & REQUEST TOD
APPLICATION NuMBER: 77227

FiLeo

DN JuLy 11, 2008 o APPHUPRIAY‘E THE

BEFORE THE STATE ENGINEER, STATE OF NEVADA REC -
DEPARTMENT DF CONSERVATION & NATURAL RESOU ES,

STATE g

DENY APFLICATION 272213
BY: BiYy OF REND PEYITION FOR HEARING
PURSUANT TO N.R.S. 533.265;

WavERS OF; CHauX CAREK

COMEB NOwW: CHURCHILL COYNTY
WHOSE ADDREAS 18: 155 NORTH TAYLOR SYREET, SYITE 153, FaALLON NV 694065
0

WHOGLC OGCUPATION 183 A POQULITICAL SUOD|VIBIDN QF THE STATE OF NEVADA AND PROTERTO
THE GRANTING OF APPLICATION NuMozr: F722171 ruEs onl JuLy 179, 2008B oY:;: Cryy or

HEND TO APPROPRIATE THE WATERE OF! CHALK CUREEX BITUATCD IN: WAGHOD QUNMNTY,

STYAYE OF NEVADA, FOR THE FOLLOWING REASONS AND ON THE FOLLOWING OAQUNDS, YO

wIT:

1.

APPLICATION 77221, HEEXG A NEW APPADPRIATION af 1.0 CFS FDR MUNIEIPAL
PURPQIFS FROM LCHALK CREEK WHICH 18 TRIBUTARY TO THME Truckce RIVER,
APPUCANT SCEK?I TO APPROPRIATE URBAN RUNDFF RETURN FLOW WATER3I wHICH
HAVE PRCVIDUBALY OEEN APPAOPRIATED AND DEUVORED THRDUDM TRUCKEE
MEADOWS WATER AUTHORITY {(TMWA'D) MuUNICIPAL SYSTEM. WHEN TMWA’S ORR
DIFCH RIDHT3 WERE ORIOINALLY CONVERTED FRDOM DECACED TD MumMiciFal THEY
WERE PEAMITTED AT FULL DUTY RECOGMNIZING RETURN FLOWD TROM THE MUNICIBAL
BYBTEM WOULO MELP OATIOFY OCOWNSTREAM WATER RIGHTO. PERMITTIRG THIA
APPLICATION WOULO ALLOW ADDITIDNAL AFPROPRIATION QN A FULLY APPROFRIATED
STREAM SYSTEM FOR WHICHM ALL UN-APPROPRIATED WATERS MAVE DELN GRANTCD-
FROTESTANTS OWr AND RELY UPON ORR DITCH CLAIM #3 WATER RIGHTS BAVING A
1902 PRIDRITY, THERCFURE OAANTING A NEW APPROPRIATION DM A TRIBUTARY TO
THE TRUCKEE RIVER HAVING A 2008 RRIORITY WDOULD AFFECT CXIBYiNﬂ RIOHTI AND

NOT OE 1IN YHIE PUDLIC INTEREDST,

PROTEETANT ACKNDWLEDGES THE PURPOUE OF THE APPLICATION 13 TO RE0UEC THE
ToraL Maxiwuosm Dany LDAO (TMDL) ror TDS5, N & P AND 13 Surrarvivec ar
THOAE PFFORTS BINGE THEY ARE THE REEIPIENTS OF THIB 'LOADED" WATER AT THER
DCnaY DAmM FPOINT GF DIVIRSION. PROTESTANTS WOLLO CONBIOER WITHMDRAWING
FROTEST IF APPLICANT WOULO ABREL QR STATE ENCINECA REQUIRES A MATCHED IN-
STRCAM FLOW PCRAMIT WHICH WOULD MOVE A LIKE AMOUNY OF DROUCHT ADJUSTED
DORNM DITEH WATER RIDHTS YO THL RIVER. PERMIT WOULD NECO YO PAOVIDE FOR 1N-
JTREAM FLDWH THRDOULUGH THE TRUCKLE MCADOWS AKND THEN HECOML AVAILAGLT FOR

DIVERZION DELOW YVIDTA,

IRTARZF 1 1-1] PAGE | OF 3 CCPROTEGT_CITY OF REKMO_Ars 7722 1,006

NILES OF, o

DIVISION OF WATER RESOURCES BHHGV;B PR 2

il



THEREFrORE, BABED DN THE FORGOING REAGONSS
[:] THERE 38 NO LUN-APPROPRIATED WATER AT THE HOURCE,
0 GRANTING OF THE APFLICATIONDG WOULD GUNFLICT WITH EXIBTING RIOHTS,

[ AND COULD FRDVE DETRIMENTAL TDO THE PUDLIC INTEREDT

THEREFORE, FOR THE FOREOQING REASONS, THE PROTEBTANT RESPLCTIVELY REQUESTS

THAT THE STATE ENGCINEER DENY THE APFLICATION OR ISSUE JUSSEST TR GONOITIONR

auTurNED 1N ITeEMPF 2 annve.
d\f

SraNEeo:

ExMRIS ©. MAHANNAH, P.E, BWRS#976 (AGENT)
MAHANNAH & ADSOCIATES, LLC
P.O. Box 2494
REND, MV ABSS0OS5
(775) 323-180A4
STATEL OF NEVADA

COUNTY DF WASHOE
SUDBCRIDED AND DWORN TD BEFORE ME THIB El DAY DF NDVEMBER , 2008

By CHaE C. MAHANNAK

Vg |

A T L)
‘ AYAN TARVER S5TATR OF: NEVADA ( \
STA:TEA?)‘I;;UE%ESR COUNTY OFt _WABHDE

APPT. No. 07-1034-2
MY APPT. EXPIAES MAY 25, 2010

$25 ALNG FEE MUBT ACCOMPANY PROTEST. PRDTCGT MUSY AC FILED IN DUPLICATE.
‘ ALL COPICS MUDT CONTAIN GRIDINAL BIGNATURE.

1141 72008 Paoc 2 ar 3 CCPROYCOY_CITY ar Acau_ Arr 3722 1.00C



STATE oF NeEvADA DwvisION OF WATER Rssnus_mss
REQUEST FOR NDTIBE ’

IN RCOARDE TO APPLICATHON/PEARMITA NUMDERD: 272271 FILED IN THE NAME OF BiTY OF
BEng

PLEAGE ADD THE FOLLOWING INDIVIDUALS TO THE MAILING LIST AND SEND COUPIES OF ALL
CORRESPDONDENCE TO THE ADDRESSESR DrLOWw!

1. MR. BrRaD GOEYOCH, MANAGER
CHURTHILL CouNTY -
155 N. Taveoas ST, Suite #153
FaLLon, NV B94065

2. MR. RUBTY JArRDINE, EBgG.
CHURCHILL COUNYY DEPUTY DISTRICT ATTORMNEY
155 N. TAVLOR ST., Suitc # 170
FALLON, NV B9406

3. BHRIa ©, MAHAHKNAH, P.E,
MAHANNAN & ABDDCIATES, LLD
P.D. Bax 2454 ’

RCND, NV 9505

) AM THE AQENT OF REFREBENTATIVE FOR EHURSHILL COUNTY.

THIS FORM ACCURAYELY REFLEGTE THE MAILING ADDRESS FBRATHE INDIVIDUALBIIOENTINED

AOQVE, )

SIGNATURE:

CHmE C, MAHANNANW, P.E., SWRS #57& tARenT}
MAHANNAH & ADIOmaTS, LLOC

P.DO. Box 2494

REND, NV 49505

{775) 3z3-1 204

V71 72000 Fanc 3t aor 3 CCPAaarepY Cry OF RCEND_ APF 77ZZ1.00C



% o=
BEFORE THE STATE ENGINEER, STA% 1% B
DEPARTMENT OF CONSERVATION Al £< r
RESOURCES, DIVISION OF WATER RESOURC f;('-_ v

IN THE MATTER APPLICATION 77221 FILED BY PROTEST AND REQUEST TO | :
THE CITY OF RENO TO APFROPRIATE WATERS DENY APPLICATION 77221; °
OF CHALK CREEK ) PETITION FOR HEARING i

’ PURSUANT TO N.R.S. 533.365;

COMES NOW THE TRUCKEE-CARSON JRRIGATION DISTRICT (“TCID”), by and
through ils attomeys, organized under Chopler 539 of the Nevada Revised Statutes, whose
address is Box 1356, Fallon, Nevado, 89407-1356, with responsibililics under contract to operate
and maintoin the Newlands Reclamation Project and to deliver water (o landowners who have
l;onlrélclcd cither with the United Stales or with TCID, and to comply with water rights decrees
for water rights approprieted by the United States under the Rectamation Act (43 U.S.C. 37), &f
seq.) and as a party to the water rights decree of the Truckee River, known as the Orr Din_:h
Decree (U.S. v. Orr Water Diich Co., Bquity A-3LDG, U.S. District Court, Nevads, September
3, 1944), hereby protests the granting of application 77221 (the "Appli.cuﬁun") filed by the City
of Reno (“Applicant”), to appropriate water from Chalk Creek. TCID protests the a‘pplicalion for
the foflowing reasons and on the grounds, 1o wit:

1. The Applicant secks o acw approprialion in the amount of 1.0 second foot of
water from Chalk Creek, which is a Iribul:-u'y of the Truckee River. ﬁc State Engincer shall
rcjécl an application where thers is no wnappropriated water in the proposed source of supply. -
NRS 533.370(5). According 1o the Application, water contribuling (o the flow in Chalk Creek is
“storm water flowing over impervious surfaces.” See Application Attachment A. On November
24, 1998 the Nevada State Engineer entered Statc Enpincer’s Ruling 4683 granting the Pyrarnid

Lake Pajute Tribe of Indian’s (“Tribe") applications 48061 and 48494 for 477,851 acre feet of

1676431 | 9'



unappropriated water in the Truckee River. This determination was upheld on appeal by the
Nevada Third Judicial District Coun, finding that the water sought by the Tribe was stom waters
available only in certain years,! TCID's currenly has pending a competing application 5330 to
appropriate 100,000 ocre-fect annually of the unappropriated water of the Truckee River for use
in the Newlands Project. Application 9330, which was rejected by the State Engincer in Ruling
No. 4659, has been remanded back to the State Engix-leer by the Third Judicial District Count
{Case No. 25004) to conduct furiher hearings in consideration of the Truckee River Opcrating -
Agreement ("TROA™). The Truckee River and its tributaries are fully appropriated, and there
arc senjor pending applications for additional “storm water.” 1t would prove detrimental to the
pﬁblic interest and injure exisling water rights (o allow further appropriation of Truckee Rivcr_
water.

2  The Applicont elaims that irrigation ond over walering has contribuled 1o making
the flow in Chalk Creck continuaus. See Application, Atlachment A. Surplus water consisting of
walcr not consumed by irrigation and water Mng from irnigated grounds constitutes “'waste
water,” Gallio v. Ryan, 52 Nev, 330, 344 (1530). No permanent right to can be acquired to wasle
water by appropriation, therefore the Application must be denied. Jd, at 344-345.

a The Application will confliet and interfere with the existing water rights of water
right owners in the Newlands Project. Relum flows from water use in Truckee Meadows, both
irrigation snd municipal use, are relied on by down stream waler users in the Newlands Project.
Application 7722] will intesfere and conflict with existing senior v&ted waler rights in violation

-of NRS 533.370(5) and the Orr Ditch Decree.

*The City of Falton has appealed this determination before the Nevada Supreme Court (Case No.
52329,

16367431 2



4, The waters sought under Application 77221 are already appropriated under the
Orr Ditch Decree, and the Applicant may not make a sccond appropriation of the return flows.

S. The purpoéc of Application 77221 is unclear. It states ma?l the “City is exploring
ways in which flows from this creck can be treated to-miligate the loading to the Truckee river.”
Thus, it ap;pcars the purposc is for treatment of water and release bat:k.lo the river withm‘.u
consumption. However, the App]icaﬁon proposes (o diverl water for municipal vse indicaling a
place of beneficial use in Trockee Meadows {522 accompanying map 71608). To the extent that
the Application contemplates a municipal consumptive use of this water, 5t will conflict with
existing rights and threaten to prove detrimental to the public interest as discussed above. 1f the
Application is approved, it should be issued subject to the speeific condition that There be no’
consumptive use of the water, and the diversion and use of water shal] be for the sole purpose of
trealment, after which the water shall be returned to the source or the Truckee R.iver'al the
_conﬂuence of Chalk Creck and the Truckee River.

THEREFORE, TCID respectfully requests that the State Engineer summarily deny the
Application or in the alternative request that the State Engincer hold a hearing en the

Application.

Dated this 21st day of November, 2008.

Respectfully submitled,

AL

MICHAEL J. VAN ZANNT,
Nevada Bar No. 7199
Attorney for the Truckec-Carson Irrigation District

1826051 3



JURAT

sTATE oF (rlipirnie. - )

COUNTY OF s5:
SAN FRANCISCO )

Subscribed and sworn to {or affirmed) before me on Ih:sﬂ"kr day of / Yerndr: 20 oi
b)'._/IM efod k/ V an Wf pcrsonally known ta me or proved lo me on
the basis of satisfactory ev:dence to be the person(s) who appeared before me.

(Notary Seal)

1676451 4



CERTIFICATE OF SERVICE
), the undersigaed, declare under penalty of perjury that.l am over the age of eighteen
years, and that ] am not a party to nor interested in this action. On the date stated below, 1 caused
10 be served a true and correct capy of the within PROTEST AND REQUEST TO DENY
APPLICATION 77221; PETITION FOR HEARING PURSUANT TO N.R.S. 533.365;
by the method indicated below:
City of Reno
Elaine Terri Svetich .
1 E. First Streel, City Hall, 8th Floor
Reno, NV 89501
By First Class Mail - 1 caused each such envelope, with first-class posiage thereon fu.ll_y pnzpu.id,
(o be deposited in a recognized place of deposit of the U.S. mail in San Francisco, Celifornia, for
collection and mailing to the office of the addressee on the date shown herein following ordinnry
“business practices.

and addressed to the following pariies listed on the attached Service List.

1 declare under penalty of perjury that the foregoing is true and correct. Exceuted on

= AN
Keith Kiley C/

November 21, 2008 in San Francisco, California.

16769451 §



IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA
. Fit ED =

TN THE MATTER OF APPLICATION NUMBER. 000 77221 e
v
FILEDBY.....c...CITY-OF RENO.... =
PROTEST m 25
ONLLJULY 1lecnnececannens 2008, TO APPROPRIATE THE = 2
E Smea
W ATERS OF .....CHALK CREEX /W0
- "
Cozes ngw......TRUCKEE MEADDWS WATER AUTHORITY g s -
TrisurS of typed aaces of procaias - 9_,)
"
whose offics address {3, 1355 Capitat Boulevard, Reno, Nevada 89502 . S e S
past " P ?:::K&Q?ﬂhﬂj.s!—ﬂﬁpcak PR )
whose occopation is .. Municipal watar supplier Br the Truckeo Meadows ... sireeer s v nseraeemacnener sees 300 Protests the granting
ol Application Numbsr ... 7721 ceerennnemnne wny filed on o July 10 2008...,
by .....City of Reno, One East First Street, Reno, Nevada 89501 ta approprinle
reemerrmnmenerSit0ANE iD . Washoe,

the walers of ... Chalk Creek, a tribulary to the Truekee River-..........
County, Siate of Nevada, for the following reasons nnd on the following grounds, to wit:
(1) Thero is no unappropriated waler on the proposed source of supply a3 a result of State Engineer Ruling No. 4683.

(‘i) “The progosed use conflicts with existing water rights, Inchuding those granted in State Engineer Ruling No. 4683 and with oher
Truckee Rives water rights, in thet it seeks 1o eppropriate water which should bo atfosved to return to the Truckee Rives;

(3) There is no reasonable expectation that the Applicant can construct the work and apply the water to its intended beneficial use with

reasonable diligence; and
{4) The proposed use (hreatens 10 prove detrimental to the pablic inlesest in that it is inconsistentwith the Truckee River Operating

Agrecmen), to which tbe Applicant is o party, and il granied, it will prevent implemenmtion of that Agreement and the bencfilso the

public which are dependent on that Agreement entering into effect.
THEREFORE the Proleslant requests Lhat tbe application be DENIED.
Drcaed, uord mibrec? w price sighth, (-, & OF G4 Oy
b
and that an order be entered for such relicl as the State Engincer damis just and proper. ‘::>
- . i < S e \\
Signed kSRR S : ™=
e ™ Apralos promriet

Jonn A. Erwin

Address..P.O. Box 30013
SyrciMo ar7.0. B No

coreensenenen REN10, Nevada 89520-3013
Ciry, Staze sk 2;p Cata Mo
T
Subseribed and swern 1o before me this .. ng ..... day of...NOVEmbOr.......ocucvcrimrcnnnnrany 2008,
KENNETH G, BRISCOE Koty Podlic

Notary Pubtic - Stote of Havadz
Acpocimend Feomied nCaeen C2y Sute of.......... Nevada. . ...........

County of .....Cars0n Cily..wcrenncenns

E $26 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FO,ED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.

;€3 0167-3 - Expuies Jaruawy 20, 2009



IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION 77221
FILED TO APPROPRIATE THE PUBLIC
WATERS OF CHALK CREEK LOCATED
WITHIN THE TRUCKEE MEADOWS
HYDROGRAPHIC BASIN (87), WASHOE
COUNTY, NEVADA.

RULING

#5972

GENERAL
L .

Application 77221 was filed on July 11, 2008, by the City of Reno to appropriate 1
cubic fool per second (cfs), of water from Chalk Creek for municipal purposes. The
proposed point of diversion is described as being located within the SW% NEV: of Section
17, T.1SN., R.19E., M.D.B.&M. The proposed place of use is described as the Truckee
Meadows Water Authority Service Area.’

1.

Application 77221 was timely protesied by Churchill County on the following
grounds:'

1. Application 77221, sceks a new appropriation of 1.0 cfs for municipal
purposes from Chalk Creek which is tributary to the Truckee River.
Applicant seeks 10 appropriate urban runoff return flow waters which
have previously been appropriated and delivered through Truckee
Meadows Water Authority (TMWA’s) municipal system. When
TMWA’s Orr Ditch rights were originally converted from Deereed to
Municipal they were permitted al full duty recognizing return {lows
from.the municipal system would help satisfy downsiream water rights.
Permitting this application would allow additional appropriation on a
fully appropriated stream system for which all un-appropriated waters
have been granted. Protestants own and rely upon Orr Ditch Claim #3
water rights having a 1902 prority, therefore granting a new
appropriation on 2 tributary 1o the ‘Truckee River having a 2008 priority
would affect existing rights and not be in the public interest.

! File No. 7722 1, official records in the Oflice of the State Engineer.



Ruling
Page 2

. 2. Protestant acknowledges the purpose of the application is to reduce the
Total Maximum Daily Load (TMDL) for TDS, N & P and is
supportive of those efforts since they are the recipients of this ‘Loaded’
water at their Derby Dam point of diversion. Protestants would

* consider withdrawing protest if applicant would agree or State

- Engineer requires a matched in-stream flow permit which would move
a like amount of drought adjusted Orr Ditch water rights to the river.
Permit would need to provide for in-stream flows through the Truckee
Meadows and then become available for diversion below Vista.

L
Applicalion 77221 was timely protested by the Truckee Meadows Water Authority

on the following grounds:"

(1) Therc is no unappropriated water on the proposed source of supply as a
result of State Engineer Ruling No. 4683.

(2) The proposed use conflicts with exisling water rights, including those
granted in State Engineer Ruling No. 4683 and with other Truckee River
water rights, in that it seeks lo appropriale water which should be
allowed 1o return to the Truckee river;

. (3) There s no reasonable expectation that the Applicant can construct the
work and apply the water to its intended beneficial vse with reasonable
diligence; and :

(4) The proposed use threatens to prove detrimental to the public interest in
that it is inconsistent with the Truckee River Operating Agreement, to
which the Applicant is a party, and if granted, it will prevem
implementation of that Agreement and the benefits (o the public which
are dependent on that Agreement cntering inlo effect.

v.
Application 77221 was timely protested by the Truckee-Carson Irrigation District
(TCID) on the following grounds:'

1. The Applicant seeks a new appropriation in the amount of 1.0 sccond

foot of waler from Chalk Creek, which is a tributary of the Truckee

River. The Stale Engineer shall reject an application where there is no

unapproprialed water in the proposed source of supply. DNRS

533.370(5). According to the Application, water contributing 1o the

flow in Chalk Creck is “storm water [lowing over impervious surfaces.”

See Application Attachment A. On November 24, 1998 the Nevada State

. Engineer entered State Engineer’s Ruling 4683 granting the Pyramid
Lake Paiute Tribe of Indian’s (“Tribe”) applications 48061 and 48494



Ruling
Page 3

for 477,851 acre feet of unappropriated water in the Truckee River. This
determination was upheld on appeal by the Nevada Third Judicial
District Court, fmding that the water sought by the Tribe was storm
waters available only in certain years. [Cilation omitted] TCID’s [sic}
currently has pending a competing application 9330 to approprate
100,000 acre-feet annually of the unappropriated water of the Truckee
River for use in the Newlands Project. Application 9330, which was
rejected by the State Engineer in Ruling No. 4659, has been remanded
back o the State Enginecr by (he Third Judicial Disirict Court (Case No.
25004) to conduct further hearings in consideration of the Truckee River
Operating Agreement (“TROA™). The Truckee River and its tributaries
are fully appropriated, and there are senior pending applications for
additional “storrn water.” Il would prove detrimental io the public
interest and injure existing water rights to allow further appropriation of
Truckee River water.

The Applicant claims that irrigalion and over watcring has contributed
to making the flow in Chalk Creek continuous. See Application,
Atiachment A. Surplus water consisting of water not consumed by

Jmigation and water running from jmigatéd grounds constitutes “wasle

waler.” Gallio v. Ryan, 52 Nev. 330, 344 (1930). No permanent righl
to[sic] can be acquired to waste water by appropriation, therefore the
Application must be denied /d at 344-345,

The Application will conflict and interfere with existing water rights of
water right owners in the Newlands$ Projecl. Return flows from water
use in Truckee Meadows, bolh imigation and municipal use, are relied
on by down stream[sic] water users in the WNewlands Project.
Application 77221 will interfere and conflict with exisling senior vested
water rights in violalion of NRS 533.370(5) and the Orr Ditch Decrec.

The walers sought under Application 77221 are already appropriated
under the Orr Ditch Decree, and the Applicant may nol make a second
appropriation of the return flows.

The purpose of Application 77221 is unclear. It states that the “City is
exploring ways in which flows from this creek can be treated to mitigate

the loading to the Truckee river[sic].” Thus, it appears the purpose is for

treatment of water and release back 10 the river withoul consumption.
However, the Application proposes to diverl water for municipal use
indicating a place of beneficial use in Truckee Meadows (see
accompanying map 71606). To the cxtent that the Application
contemplates a municipal consumptive use of this waler, il will conflict
with existing rights and threaten to prove detrimental to the public
interest as discussed above. If the Applicalion is approved, it should be
issued suhbject to the specific condition that there be no consumptive use
of the water, and the diversion and use of walter shall be for the sole
purpose of ircatinent, afler which the water shall be returned 1o the
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source or the Truckee River at the confluence of Chalk Creek and the
~ Truckee River. '

FINDINGS OF FACT
L
Nevada Revised Statute § 533.365(3) provides that it is within the State

Engineer’s discretion to determine whether a public administrative hearing is necessary
to address the merits of a protest to an application to appropriate the public waters of the
State of Nevada. The State Engineer finds that sufficient information is available in the
Office of the State Engineer and an administrative hearing to obtain additional evidence is
not necessary.

‘ : 1L

Protestants Churchill County, TMWA and TCID all cile grounds that there is no
unappropriated water at the source. State Engineer’s Ruling No. 4683 approved
Applications 48061 and 48494 1o appropriate those flows in the river from storm and
flood events in excess of the senior water rights.” Chaltk Creek is a tributary to the
Truckee River and was therefore subject to the adjudication of the Truckee River stream
system and to Ruling No. 4683. The State Engineer finds that there is no unappropriated
water al the source.

.

On November 14, 1989, a public administrative hearing was held by the State
Engineer conceming two prior applications to transfer Orr Dilch decreed water rights from
below Derby Dam in the vicinity of Wadsworth and on prior application 1o change the
point of diversion from below Vista and abové Wadsworlh to Westpac Utilitics® water
treatment plants for utilization within the proposed place of use of Westpac Ulilities”
certificated water service area. The two applications below Derby Dam were also
protested by TCID who presented their casc in support of their protests at the hearing, The

other application, which was not protested, was also discussed at the hearing. Further

2 Slate Engineer's Ruling No. 4683, dated November 24, 1998, officiat records in the
Office of the State Engineer. ‘
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possible change applications were discussed at the hearing, and the cumulative effect of
such changes was analyzed3

" Ultimately, these-applications Were approved for full duly, rather than for only the
consumptive use portion of the irrigation, under the reasoning that there would remain
return flows to the river under the municipal uses. [t is these non-consumptive portions of
the upstream rights returning to the river that help serve those rights downstream.

TCID and Churchill County both identify Claim #3 of the Truckee River Decree,
which serves the Newlands Project, as the downstream water right that would be impacted
by a new appropriation on the Truckee River.

The State Engineer finds that approval of the application would conflict with
existing rights.

CONCLUSIONS
L

The State Engineer has jurisdiction over the subject matter of this determination.’
11
The State Engineer is prohibited by law from granting a permit for an application

to appropnate the public waters where:’

A. there is no unappropriated water at the proposed source;

B. the proposed use or change conflicts with existing rights;

C. the proposed usc or change conflicts with protectible interests in
existing domestic wells as set forth in NRS § 533.024; or

D. the proposed use or change threatens to prove detrimental to. the public.
interesl.

Hul.
The State Engineer concludes thal there is no unappropriated water at the source,

stnce the water being sought for appropriation is either storm and flood water subject to

* Transcript, public administrative hearing before the State Engineer, November 14, 1989,

conceming Applications 53092, 53093 and 53369, officiel records in the Office of (he
State Engineer. . ’

* NRS chapter 533.
* NRS § 533.370(5).
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Stale Engineer’s Ruling No. 4683 or return flows resulting from the municipal use of
walers previously appropriated.
Iv, ‘

The State Engineer concludes that approval of Application 77221 would be an
additional appropriation on the Truckee River stream system, and such an appropriation
would conflici with existing rights. |

RULING

The protests are upheld in part and Application 77221 is herby denied on the
grounds that there is no unappropriated water at the proposed source, that appmval would
conflict with existing rights, and thereby would threaten to prove detrimental to the public

interesl.

Respectfully submitt_&;d, .

ate Engineer

TTMIW/jm

Dated this 17th  day of
Rpril 2009




