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AGREEMENT CONCERN]NG APPLICATIONS TO APPROPRIATE

THE WATERS OF THE TRUCKEE RIVER AND ITS TRIBUTARIES

This Agteenwnt Concemmg Apphcanons to Appropnate the Waters of the Trucloee
River and its Txibutanw is entered into eﬂ-’ecﬁve this ____ day of
1994 by and among the Pyrarmd Lake Paiute Tnbe of Indians (the “Pyramid Tnbe"),
Sierra Pacific Power Company ("Sierra”), Washos County Water Conservation District
("WCWCD"), City of Reno ("Reno”), City of Sparks ("Sparks”) and the County of
Washoe ("Washoe”).

RECITALS
1. - Cocil Kearns has pending befors the State Engincer Apphcauon No. 20998
to appmpnate wnters of the Truckee River and its (nbutancs (the “Keams Applicauon")
2, Roben Lelaud has pendmg before the State Engineer Application Nos,

22541 and 22542 to appropriate waters from Deep Creek, a tr.ibutary of the Truckee River
(the "Leland Applicauons")

3 Sierra has pendmg before the Statc Engmeer Application No. 47047 to

| appropmte waters of the Tmcbe Rlver and its tnbutanw (the "Slerm Apphcahon ) and

Apphcatxon Nos. 50561, 50562 and 50563 to appropriate certain components of effluent
from the Truckee Meadows Water Reclamatlon Facility (formerly known as the cho-
Sparks Wastewater Treatment Facmty)(m§ “Sierra Effluent Apphcanons“)

4, Washoe has pending before the State Engineer Application Nos. 47121,
47209 and 47264 to appropriate the waters of the Truckee River and'its tributaries (the

“Washoe Applications”)..
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5. The Pyramid Tribe has pending before the State Engineer Application Nos.
48061 and 48494 to appropriate waters of the Truckeo River and its tributaries (the
“Pyramid Tribe Applications”), |

6. © Reno and Sparks have l;endtng before the State’Engineer Application Nc;s.
29973 and 32954 to apéropﬁate effluent from the Truckee Meadows Water Reclamation
Facility (foﬁneﬂy known as the Reno-Sparks Wastewater Treatment Facility) (the “Retio~
Sparks Applications”). | o o

7. Sierra Paclﬂc WCW CD Reno and Spa:ks have protested the Pyramid Tnbe
* Applications, among others, and the Pyrannd Tiibe has protested the Sxem Apphcatxon

and the cho-Spatks Applicauons among. others. o
8. The State Engineer has scheduled a bearing on all 'of the foregoing

Applications and on protests thereto for March 29, 30, 31, May 31, June 1, 2 and 3, 1994,
9. Section 205(a) of the Truckee-Carson-Pyramid Lake Water Rights
Settlement Act, Title I of Public Law No. 101.618 (104 Stat, 3324) (hereinafer the.
“Settlement Act”) provides for an operatmg agreement to be negouated for the operation
of the Truckee River Reservous for the pmpos& set forth in that section (the: "Tmckee
River. Operating Agreement”), SRREPRVRE
10. Section 210(a)(2)(B) of the Settlement Act states that the interstate

a_ll_ocation provided for'in the Settlement Act, the Pre]iminaxy Scttlement Agreement as

. modified by the Ralif-icéﬁon AMM and the Truckee River Operating Agreement shall
not enter jnto effect until the Pyramid Tribe's claim to the remaining waters of the

- Truckee River which are not subject to vw@ or perfecteti rights has been finally resolved _
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in a manner satisfactory to the State of Nevada and the Pyramid Tribe.

| 1_1. The State of Nevadé and the Pyramid Tribe have qr_xteréd into a
Memorandum of Understanding proﬁding, among other ﬁings, that (i) the Pymm:d Tﬁ&'s
claim as described ip Section 210(a)(2)(1§) of the Settlement Act will proceed under
Nevada Stat;s Water Law pfocedures through the St;'ate quineer purs@t to Application
Nos, 4'8061 and 48494, (i) if the Pyramid Tribe is granted'a water déht to the rMing
waters of the 'I&uckeq River whigh .are ot subject to vested or perfecté& tights, the State

of Nevada and the Pyramid mbe will jointly seek mymmmu_m
Wates Ditch Compgny, et al, in Equity Docket No. A-3 in the United States Distric

Court for the District of Nevada (the "Om Ditch Action”) confirmation of such right and a
determination that the waters of the 'I‘l_-uché River in Nevada are fully appropriated, (i)
the Pyramid Tribe's claim as dwpxibed In Section 210(a)2)(B) of the Setﬂemcnt Act

of the Settlement Act, subject however, to the Truckée River Operating Agrecment

entering into effect,

w—\-':.-un-v.'rl{:!.-'.a‘_ e
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ARTICLE I

LS o,
Gy

. RECITALS PART OF AGREEMENT

S

The foregoing recitals are incorporated herein by this teference and shall form |

LTI s
T AL

part of thig Ag:teenwnt as if recited herein at length,

ARTICLE 11

e e e

L1 S e,
f

DEFERRAL OF ACTION ON CERTAIN APPLICATIONS

The parties agree that the Keans Applicgtion and the Leland Applications threaten fg :

to prove detrimental to the public iuterest within the meaning of N.R.S. 533,370 and for ' ;:' .
that reason, among others, should be rejected by the State Engineer z‘

* ARTICLE m | éf ."

Section 3.1. ‘Defen'plhdf Acﬁon. The parties agree that the State Engineer may
Postpone action on the Siema App]iéation, .the Sierra Efftuent Appljcaﬁons and the
Washoe Appl,icatiom'; until after the Tmche'e,Ri've_r Operating Agreement enieis into effect |
ot until Bgcem_ber 31, 1997, wb'ichever occurs first, o

Se;:tion 32, Withdrawal of Applications, If the Trackee River Operating
Agreement enters into effeét on or before December 31, 1997, then the Sierra Applicatiox_x;
the Sierra Rffluent Applicationé and the W_a;hoe Applications shall be cieemed by reason
of this' Agreement to have been Wxthdtawn as of the date the Truckee Rich Operating -

Agreement enters into effect, and no further action shall be required by any of the parties
hereto or by the State Engineer with respect to said applications,

Section 3,3, Action if Truckee River Operating Agreement Does Not Enter

S ey o

4
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" Into Effect. If the Truckee River Operating Agreement has 10t entered into effect on or
before December 31, 1997 then the parties agree that the State Engineer shall proceed
-with a heanng on the Sierra Apphcatlon the Slerm Effluent Applications and thc Washoe
Appllcations as provided in Article VII below. . '

' ARTICLETV
ISSUANCE oF MTS
Section 4.1, Conditional Permit. Subject to the provisions of Atticle VI, the

" partics agree that the State Engmeer may jlamediately issue a conditional pemut to the
PﬁmanndTﬁnbelxuuxiumoniheZPynnnuilnihe)\pphcanonsfbtfhﬂl vnhﬂhﬂ:and
recreational purposes, mcluding mamtenance of the level of Pyranud Lake to support use
for recreation, preventmg the loss of and to conserve the cndangered cui-ui and the
thxeaunuxiIiﬂunnan.cunhroamlnoug:un;uovnqgzuudxnaunaunng umuerquduy'andc;uanumy
in Pyramid lake and the Truckee River downstream of Dezby Dam, providing ﬂows for
the<qpennun1<ﬂ?hdaﬂﬂbZB&uffI)anxamulI@ﬂMway4nu!;unwudnq;sunmbh:fhnws at proper
uunpeunuresfbrl:ﬂunnan.cunhmoatcnouttuudcnuﬁuirnthe Truckee.EUveu'domnxnnuun of
I)eﬂmyl)anmsutuecttO‘ﬂu:foﬂovung terns and conditions: '

(@ Sakicxnuﬁﬁomallnunﬁmshaﬂ.bé_ﬁndorin]mdorhy to all vested or
perfected rights to the waters of thc Truckee River and its tnbutanes, which rights 'vesied'
or were pexfected pnor to May 25 1984 .

(®)  Said conditional permit shall be junior in priority to any permits
which may be issued pursuant to the Sierra Application, the Washoe Appﬁéatiobs and the

Reno-Sparks Applications;

D Ak N g
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(c) Said conditional permit shall be subject to the interstate allocatmn of
water provided for ity Sections 204(b) and 204(c) of the Settlement Act; |
' (d) Said condmonal permit shall be enforced by the Federal Water
Master pursuant t§ the terms and condmons of the Orr Ditch Dccree, '
OF Sald conditional permit shall be subject to such additional terms and
conditions as are commonly included i in snmlar permits by the Nevada State Bngmecr, and

@® If the Tzuckee River Operating Agreement has not entered into effect

el e o T I
ITTASRTT BE5 S Lk eev smympze cm mtess veee am R

'by December 31, 199’7 the condltlonal permit shall tenmnate provided, however ‘that the

Pyramid Tribe Applications shall be heard and considered as provided in Arﬁcle v

hereof,

Sectlon 42, Final Permit. If the Truckee River Operating Agreement onters into

R B T Ty S,
% : et

effect on or before December 31 1997, the condmonal pemut provided for in Section 4.1
shall by reason of that fact and without further action by any of the Parties hereto be
considered final provxded, however, that the final permit shall not include the conditions '

set forth in Sectxons 4.1(b) (except as to any penmts issued pmsuant to the Reno-Sparks
Apphcauons) and 4. l(t)

Section 4.3 Implementation of Memorandum of Understanding. At or about

' the time the Trackee River Operating Agreement is submitted to the Orr Dltch Ooutt

. 1
pursuant to Section 205(a)(4) of the Settlement Act, the Pyramid Teibe and the State of : i
Nevada are expected to proceed to comply with the Iemajning requirements of the :
Memorandtim of Understanding so that th;se requirements will bc satisfied when the

Truckee River Operating Agreement enters into effect.
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ARTICLE V

ACTION ON APPLICATIONS OF CITIES : N .

Section 5.1 Issuance of Conditional Permit - Ground Water Component. o I

Sub;ect to the provisions of Artwle VI, the parties agree that the State Engineer may issue
a conditional pemut to the Cities of Reno and Sparks baaed upon the Reno-Sparks

R

Apphcauons to appropriate the quantity of the effluent from the Truckee Meadows Water

Reclamation Fac:lxty which is determined by the State Engineer to result from ground S

Ty rates

water _(wumawd to be 15..% or-approximately 6,700 acre feet annually at 40 MGD flow) |
(the "Ground Water Component”) subject to the .following cohditions'
(&)  The Ground Water Component shall be Subject to the exclusive control of
" the Cities for use in irrigating any public or private lands which have vested or perfected

- -

e ma, « meeeemrmaenr .
53 ST T X BT STl T YL O, Y o e s s

appurtenant Truckee River waier rights owned by or under the conttol of the Cmes
®) Although the Ground Water Component shall not have any requuement for
direct return ﬂow to the Truckee R1ver, the Cities may not exerclse their ﬁghts to it unless
they also establish Instream Flow and Water Qua]ny Credit Water as provided below, _
© The Cmes shail bave the nght to establish- Instream Flow and Water Qualxty
' Credit Water by stonng or retaining in storage a quanuty of the vested or perfocted
 appurtenant Truckee River water rights;
(d  The quantity of vested or perfected apmmenant Truckee River water rights

which may be stored or retained in: storage as Instream Flow and Water Qua.hty Credn _
Water and the procedure for regulatmg the nnponmdment, storage and telease ot' Instream Y K
Flow and Water Quality Credit Water shall be wtgbhshed in the Truckee Rlver Operating
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Agroenwnt ina mannor that 1s consistent with the requirements of section 205 @)(2) of the

Settlement Act; and | '

(¢)  Instreani Flow and Water Quality Credit Water may be used by the Cities

. only for the purposes of maintaining minimum instream flows in thc Ttuckee R1ver from
the Reno/Sparls area to Pyramid Lake and/for augmehﬁng flows in the Truckee River |
between the Reno/Sparks area and Pyramid Lake to meet water quahty standards or to
improve water quality conditlons

Section 5.2  Final Permit-Surface Water Component. Subject to the provisions' -
of Article VI, the parties agree that the State Engineer may issue a final Mt to the
Cities of Reno and Spatks based upon the cho-Spaxks Apphcauons to appropnate the .

" quantity of et‘ﬂuent from the 'Ituckee Meadows Water Reclamanon Facility which is
determined by the State Engmeer to result from surface watcr (iiw “ Surfacc Water
Componnnt") subject to the following conditions: _ |

(@ The Surface Water Component shall be Subject to the exclusive control and 3
use by the Cities; and . .
(b)' The (hu%shallinsuxethatrenunﬂowtothe'l‘mckee vaerlsnolessﬂxan

it would have been had the Surface Water Component not been used by the Cities and _
that the timing of such return flow-is not changed. |

If the Trockee River Operating Agreement do«i not enter into cffcct on or before

Te, D e g e e

December 31, 1997, the final permi¢ for the Smface Water Component sball by reason of . 4
that fact and. wnhout further action of any of the parties hereto be deemed to not include
the quantity of effluent which is detcmnned by the State Engineer to result from Privately.
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Owned Stored Water as defined in the Truchg River Aéemnt.

Section 5.3 Final Permit - Ground Water Component. If the Truckee .Rivéx;
Operating Agreement enters into effect on or before December 31, 1997, the conditional
permit provided for in Section 5.1 shall by reason of that fact and without further action
'by any of the parties hercto-bo considered final, subjoct to the conditions set forth in that
section and the 'pr.mlrisions of the ‘Truckee River Operating Agreement.

Section 5.4 Action If Truckee Rivu Op'el;ating Agreement Does Not Enter
Into Effect. If the Truckee River Operating Agreement has not entered into offect on or
before D.ecember' 31, 1997, the conditional petmit provided for in section 5.1 shall by
reason of that fact terminate and the: Reno-Sparks Applications with respect to the Ground
Water Component sbhall be heard and considered as provided in Article VII hereof. -

. ARTICLEWVI |
STATE ENGINEER ACTION ON TCID APPLICATION AND PROTESTS

Section 6.1 TCID Applwatmn. Truclcee-Carson Irngauon Distnet (”TCID”) hag
pending before the. Nevada State Engineer (the "State Engineer”) Apphcation No. 9330 to
appropriate the waters of the Truckee Rlver and its mbutanes (the "TCI.D Apphcation”)

The parties recognize that the State Engineer may proceed to hear and detennme the

" TCID Application. If the TCID Application is approved, a pennn is issued thereon and
‘the approval becomes final, then tlns Agreement shall be of no further force and effect.
Section 62 TCID Protests to Pyramid Tribe Applications. Thepaties
tecogmze that the State Engmeer may proceed to heat the protwts, if any, of TCID to the
Pyramid Tnbe Applications. If any TCID protest to the Pyramid Tribe Applications is’

Hoe ot ppirer =
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accepted and that decision becomeq_ﬁha!, then this Agreement shall be of no further force
and effect. If any TCID ptotéct to the Pyramid Tnbe Applications is rejected, then the _
parties reéuest that the State Engineer take actiog in aecordame with Article IV.
| ~ Section 63 TCID Pro_tese to i{eno—Sparks Applicaﬂons. The parties recognize
that the State Engineer may proceed to hear any protest of TCID to the Reno~Spark§ |
Applications. This Aéteement shall eot be affected by any decision thereon. If the TCID
protest to the Reno-Sparks Applications is rejected then the parties request that the State _
. BEngineer take aetion regarding the Reno-;Sparks Applications as provided in Aticle V.
| ARTICL.E‘VII
HEARING ON ALL APPLICATIONS
"If the TYuekee;Ibnmn Operating A\greennnn:hasAnotenuemed.nnx>eiIEctcnxcn-betbme
December 31,-1397, the State Engineer shall proceed to hear and decide those
‘Apphcaﬁonszuuil&ohunsfhennoxeﬂneneedxnihu;Aqgeenuxn'whnﬂlhayexun:been
' prewously heard and finally decided on dates, at times and at places convement o the
| State Engineer and the parties. ‘
i ARTICLE VI | |
PRESENTATION TO STATE ENGINEER '
'l‘he parties shall present thls Agreemcnt to thie State Enginecr as a stlpulaﬂon and
order regarding the Applicauons and the Protests thereto and shall use their best effons to

have the State Engineer issue orders unplementmg the terms of th1s Agreement

10
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ARTICLE X
SATISFACTION OF- CONDITION IN SETTLEMENT ACT

Subject to the provisions of Article VI, acceptance of this Agreement and the
issuance of orders by the State Enéineer consistent with its terms regarding the
Applications and the Protests thereto and satisfaction of the requirements in the
Memorandun of Understandmg shall constitute a satisfactory resolution of the Pyramid
Tribe's claim to the remaining waters of the fh'uckce River which are not subject to vested
or perfected ﬁghts within the meaning and for the purposes of seétion 210(@)(2)(B) of the
Settlement Act.

ARTICLE X
DISAPPROVAL OF AGREEMENT BY STATE ENGINEER

If this Agrcement is not implemented by the State Engineer, it shall be of no

further force or effect.
ARTICLE XI
_ MISCELLANiBOUS .

Section 11,1 .Agree!.nexit No. Admission. This Agreement is: intend@ as a.
compromise of matters in disputé and to aw./oid contested hearings and is not and‘shal_l not
be construed as evidence or' an admission By any party hereto with Wt to any judicial, -
administrative or other prdcecding Neither this Agtreement nor any of its terms ‘shall be
offered or received in evxdence in any judicial, admlmsttatwe or other proceeding, except
a proceeding to implement or enforce any or all of the tcrms hezeof, '

Secuon, 11.2 Agreement Executed Without Coercion. The ‘parties hereto

A1

L N T S IS ST, T T T R R e e e e R T T T T T D e
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-acknowledge that each is making this Agreemem of its owh free will and vdlitioﬁ, and

knov'vledge that‘ 1o c<.>ercion, forc.e, pressure or undue influence has bc;.en used against
either party in the malnng of this Agreemcnt either by the other party to this Agreement
ot by any other petson Of persons.

Section 113 Independent Expert Advice. The parties hereto declare that each of
them has had independent expert advice by 'p'ersons of their own slele_action, incluciing
attomeys and hydrologists, and that each has signed this Agreement fr;eely and voluntarily "
upon such adv1ce L | . _

Section 11.4 Notices. A]l notices required or pemntted to be glvcn by law or by |
the termos of this Agreemmlt shall be in vmtmg and shall be consndercd given upon

pcrsonal service of a copy on the party to be served or by mailing such notice by certified
mail, return receipt requested, postage prepaid, addrwsed to the parties as follows: |

@ Ito the Pyramid Tribe, such notices shall be sent to: |

Chairman
Pyramid Lakn Paiute Tnbe

P.O. Box 256
leon, NV 89424

Wxth a required copy to

Director

Pyramid Lake Water ’Rcsources Office
P.O. Box 256

Nixon, NV

U S T Sy T e s R e L

and to;

Robert S. Pelcyget

Fredericks, Pelcyger, Hester & White
1381 9th St., Suite 216

Boulder, CO 80302

et

12



11/83/2008 ©99:56 7756842818 _ NDWR

()

©)

. {e)"

If to Sierra, such notices shall be sent to:

. Director of Water

Sierra Pacific Power Company
6100 Neil Road

P.0. Box 10100

Reno, Nevada 89520

With a reqmred ‘copy t:p:

Gordon H. DePaoli, Esq.
Woodburn and Wedge:
P.O. Box 2311 '
cho. Nevada 89505

If 1o District, such notices shall be sent to:

Washoe Oounty Water Conservauon Dmtnct
275 Hill Street :
Reno, Nevada 89501

With a required 'copy to:

George N. Benesch
Benesch & Fermoile
427 Ridge Street
P.0. Box 3197
Reno, Nevada 89505

I to Reno, such notices shall be sent to:

City Engineer
City of Reno
P.O. Box 1900

' Reno, Nevada 89505 .

With a requued copy to;

Bill Isacff

Chief Deputy City Attorney

490 S. Center Street, Room 206
P.O. Box 1900 ) :
Reno, Nevada 89505

13
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(f) I to Sparks, such notices shall be sent to:
Public Works Director |
City of Sparks
P.O. Box 857
Sparks, Nevada 89432

With a required copy to
. Bill Isaeff ,
Chief Deputy City Attorney
490 S. Center Street, Room 206
- P.O. Box 1900 -

Rmo, Nevada: 89505
® Hw Washoe, such notices shall be sent to:

David Roundiree |

Regional Water Manager

P.O. Box 11130

Reno, Nevada 89520
The patuw may change the addra.zs to whxch notices are sent by a notice in wming

to the others | |
| * Section 11.5 Consent. Whenever the approval or consem of any party is requn'ed
for any purpose under this Agreement that approval or consent will not be unrcasonably
wrthheld or delayed.

Section 11.6 Walver. Nelther a couxse of conduct, nor any wawer by elther pa:ty .
with respect 1o a default or breach of any provisxon of this Agreement by the other party
shall operate or be conslrued as a waiver of any subsequent default or breach, orasa
modification of this Agteement |

Section 11.7 Captions. The capuons of this Agrecmcnt do not in any way lnmt

- or amphfy its terms and pmvisxons

14
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Section 11.8 Binding on Successors. This Agreement shall be binding upon and
shall inure to the benefit of the partws hereto and to their rwpective successars and
assigns for all time. . |

Section 11.9 o Authorshit). “This Agreement has been reviewed by attormeys -
represehting the respective parties. For the purposes of interpretation of this Agreement,
n_e party shall be deemed to have been the drafter of this Agreement.

Section 11. 10 . Good Faith and Fair Dealing. The parties slrall implement
the provrsmns of thxs Agreement in gOOd faith and shall observe all standards of fair
dea]mg with respect thereto

Section 1111 . Reliance and Mistake of Fact, ' Each of the undersigned

| further warrants, tepresents, and. agrees that there is no reliance upon, and there has been

" no reliance upon: any Wmﬁm- or'statement made by any of them with respect to the
facts involved in any matters referred to in tlus Agreement, or with respect to any rights
_or asserted rights of any of them. In that connection, each of the undersigned hereby .
asswmes the risk of any mistake of fact in connection with the true facts involved in said

- matters, or with regard to any of the facts which are now unknown to them relaung any of
such matters. _ ' . _ ' |

‘Section 11.12 Costs and Fees. Each party to this Agmemem shall bear its .
OWnR costs, expenses, a.nd attorneys' fees incurred in or arising out of or in any way

" connected thh the circumstances and disputes that are the subject of this Agreement

Sectxon 11.13 Counterparts. This Agreement may be executed in one or

more counterparts, and each counterpazt shall cpnstitute an original jnstrument, but all
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such separate counterpatts shall consntute only one and the same instrument.

Section 11.14 Reservatlon of Rights and Interests 'If the State Engmeer is
cafled upon to hear and decxde_ the Applications and Protests referenced in this Agreement
puxsuailt tq~A-rtiéle VII, the parties reserve all of their resbecﬁve rights and interests and
nothing in this Agreement or in ,aﬁy conditional pemxit issued pursuant to this Agreement
shall be éonstmed to limit or prejudice the rigﬁts and interests of the parties with respect
to the Applications apd__Pmtcmts.. This Agrecment shall not be construed as a waiver or .
i reﬁﬁquishmeﬁx of any claini'the Pyramid Tribo méy have undér federal law to the waters
of the Truckee River. wluch are not subject to thed or pcrfected nghts |

Section 11,15 March 28, 1994 Agreement. This Agreemcm' supersedes that
certain Agréemem Concerning Apgﬁcations to Appropriate ;he Waters of the Truckee
River and Its 'I‘nbutanes datéd March 28, 1994 among all of the parties hereto except
Waoe, , : : L

IN WITNESS WHEREOF, the parties ixer;ato have ‘ex.ecuted and '&eliye‘red this
Agreement as of the date and year ﬁtst above written. |

PYRAMID LAKE PAIUTE TRIBE OF INDIANS
: B’y
ALVIN R. IAMES
Its_Chaimman
. SIERRA PACIFIC POWER COMPANY
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WASHOE COUNTY WATER CONSERVATION
DISTRICT

T GEORGEBALL =

~ Its_ Director

Attest:  Seaber S0 gA

k@

75 /I/L.:.
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