STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In re: Draft Order WR. 2009-0079-DWR TESTIMONY OF CHRIS

NEUDECK

RUDY MUSSI, et al., APN 131-170-03
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INTRODUCTION/QUALIFICATIONS

I am Christopher H. Neudeck, P. O. Box 844, Stockton, California 95201, Iama
registered Civil Engineer in the State of California and have worked with the Delta Islands
including flood control, drainage and irrigation for the past twenty-five (25) years. I am the
District Engineer for numerous reclamation districts in the Sacramento/San Joaguin Delta (Delta)
and 1 am familiar with the history of reclamation of lands in the Delta including the Upper
Division of Roberts Island which is the area of concern in this proceeding. The engineering firm
of Kjeldsen, Sinnock & Neudeck, Inc. of which I am a principal is the engineer for Reclamation
District No. 544 which encompasses the area of concern and adjoining districts Reclamation
District No. 17 and Union Island Reclamation Districts | and 2. 1 am very familiar with the area
including the waterways, levces, drains and irrigation facilities. A statement of my qualifications
1 submitted as a separate exhibit.

My testimony involves two main areas. The first is the review and mapping of title and
other documents. The second is a summary of the irrigation and drainage practices of the
southern Delta, and how these practices evolved over time,

With regard to the first, I begin with the Chain of Title produced for the Mussi property
by Central Valley Land Service Company, T understand the research and production of
documents was done by Mr. Thurl Pankey, one of the principles of Central Valley Land Service
Company and any of his associates.

The Mussi property 1s San Joaquin County Assessor’s Parcel No. 131-170-03. The tax
assessor parcel map showing this parcel is Exhibit 3A to this testimony, Hereinafter, [ will refer
to this property as either the “Parcel” or the “Mussi Parcel.”

When mapping this Parcel, I have ignored any deeds or indentures which date prior to the
Parcel being patented from the State of California per instructions by counsel. By way of patent
dated November 24, 1876, the State of California patented a very large tract of land to Mr. J. P.
Whitney, This large tract included the Parcel; see Exhibit 3B, For this and other relevant deeds,
the exhibit includes our mapping of the deed.
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On January 17, 1877, Mr. Whitney transferred a portion of the land patented to him to
Mr. Morton C. Fisher; see Exhibit 3C. These transferred lands included the Parcel and were
generally those lands east and south of what was know as High Ridge Levee/Duck Slough.

On March 15, 1877, Mr. Fisher transferred his lands to James Stewart, James Burton, and
James King; see Exhibit 3D.

On April 28, 1891, Stewart, Burton and King transferred their lands to Mr. Joseph
Vasquez; see Exhibit 3E. This transfer separated the parcel from any surface connection to the
main waterways of the time, Middle River, San Joaquin River, Burns Cut-off, or Whiskey
Slough. This Vasquez land (which included the Parcel) abutted what was then labeled as a
“cross levee.” However, earlier deeds described this line as “. . . the levee constructed along
High Ridge and Duck Slough. . .” see, for example, the language in Exhibit 3D. The last deed I
have mapped created the parcel in its current size and is attached hereto as Exhibit 3F.

Of further note in this 1891 deed is the language “Together with all and singular the
tenements, hereditaments and appurtenances thereunto belonging, or in any wise appertaining |
and the reversion and reversions, remainder and remainders, rents, issues and profits thereof.”

The Vasquez land remained the same size as when it was first created until it was
subdivided. This subdivision created two parcels, one of which is the Parcel; sec Exhibit 3G,
The Mussis became the owners of the Parcel by way of deed from Milton Welser, as Trustee (of
his own Trust) dated June 7, 1999,

I have also prepared further exhibits which provide additional historical background and
facts as they may relate to the Parcel.

Exhibit 3H includes the San Joaquin County Assessor’s maps for the years 1876 through
1919, with the years 1877, 1878, 1909 and 1910 missing. These records are from the Micke
Grove Historical Society, which'is not aware of the locations of the “missing” maps., The map
for 1876, shows 4 “blue” line along what was known as Duck Slough/High Ridge Levee; see
Exhibit 3I. This line stretches from Burns Cut-off all the way to Middle River. Other documents
confirm and/or suggest this was the route of Duck Slough on Roberts Island. Based on my
expertise in mapping and reading maps, I believe this line indicates that Duck Slough had water
in it at the time the tax assessor map was drawn.

[ would like to note the method by which the levees, such as the “High Ridge Levee”
were created. To create a new levee or improve a “natural” one, soil must be piled up. The easy
and economical source of such soil was the immediate arca around and near the levee site.
Hence, dredges (or even hand labor) would remove soil in the vicinity of the levee site and would
pile it up on the existing berm or levee, The “borrow pits™ which were the sources for this soil
were commonly located along the route of the levee. When the levee followed an old slough, it
was common for the so1l to be taken from the slough. The removal of soil deepened/widened the
existing slough channel as soil was removed to build up the levee. We know that in this
particular area, due to the depth to groundwater, digging a hole/trench/canal immediately results
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in the channcl filling with water scepage. When this was done to an existing slough, it created a
larger source of open water fed from the main channel to which the slough connected.

In this case, we actually have a written source which confirms this enlargement of the
slough abutting the Property. One of the early dredges (which were “floating steam shovels™),
the Sampson, was actually used to create/improve the High Ridge Levee, The Sampson and its
sister dredge the Goliath, were launched in 1875,

The Sampson’s first job was on Duck Slough and Burns® Cut-off levees of
Roberts Island (FN), but the water was so low that the equipment could not make
headway unless a channel 30 by 7 feet was dug.

The footnote from the above quote states:

The levee followed the right bank of the slough southwestward toward Middle
River from the slough’s outlet on Burn’s Cut-off. The present Honker Lake Tract,
the Pocket, and Roberts Island north of the Santa Fe right-of-way (including
McDonald Island) would be north of the levee.

This quotc is from The Settlement Geography of the Sacramento-San Joagquin Delta,
California; at page 267. Exhibit 3] is the entire document, and Exhibit 3K is the subject page.

This description in the Settlement Geography confirms the process of using the slough
itself as the borrow pit, and the deepening of the slough along High Ridge Levee; Duck Slough,
Such deepening was necessary to transport the floating dredge which was improving the levee.

From this I conclude that from very carly on (1875), Duck Slough (abutting the Parcel)
was improved to the extent the Slough became a substantial waterway (with the very
approximatc dimensions of 30' wide by 7' deed').

Exhibit 3L is another of the Assessor’s Maps, this one dated 1881-1882. As we can see,
it includes a “bluc” line along the dotted lines. Iinterpret thesc marks to be the Assessor’s
notation of both the High Ridge Levee and Duck Slough. Again, the Parcel abuts these featurcs.

Exhibit 3M is the Map of a Portion of Roberts Island dated 1883 (owned by M. C. Fisher
and produced by Tucker & Smith, Civil Engineers, Stockton) This map shows a hashed line
which represents a levee (labeled “Cross Levee”) from Burns-Cutoff (a portion of the San
Joaquin River south of Rough and Ready Island) running, generally, southwest down to Middle
River. In addition to the dashed levee line, there is also a solid line running along the same route,
This line indicates a smaller watcrway (as opposed to the larger waterways indicated by two solid
lines). Thus we have an interior island slough which connects the San Joaquin River to Middle
River. This supports the conclusion that the blue line on the 1876 Assessor’s parcel map indeed
represents a waterway. This slough and levee are the dividing line between Middle Roberts and
Lower Roberts, Again, the Mussi Parcel abuts High Ridge Levee/Duck Slough.



Exhibit 3N is the California State Engineer Department Topography and Irrigation Map
of San Joaquin County, dated 1886. This map shows Duck Slough running from Township 1
North, Range 5 East, Section 12, Mount Diablo Baseline and Meridian to Township 1 North,
Range 5 East, Section 27 Mount Diablo Baseline and Meridian. The Parcel is in the middle of
Section 27 and abuts the Duck Slough line on this map.

Exhibit 30 is the 1894 Stockton-Bellota Drainage District map produced by the
California Commission of Public Works This map also shows Duck Slough extending from
Burns Cut-off.

Exhibit 3P 15 the USGS Holt Quadrangle Map of 1911, This map includes coloring of
known waterways. As can be seen, the USGS noted that a waterway existed in this same Duck
Slough, with water reaching also down into Section 27. 1t is evident from the countours marking
depressions along the east side of High Ridge Levee that a wet slough was present along the
length of the High Ridge Levee, although not all portions of the slough were drawn with blue ink
on the 1911 USGS Holt Quadrangle Map of 1911.

Exhibit 3Q is the Map of California Delta of the Sacramento and San Joaquin Rivers
comptiled by Captain Weathers and Captain Petzinger, and dated 1921. This map is important
because it locates a major intcrior island slough that appears to open/connect to Middle River.
This large slough does not reach the Parcel, but it is very near to it, reaching from Middle River
northward to the old site of the Kingston School (founded no later than 1881). Confirming this
large interior island slough, is the 1941 Map of Lands Served by Woods Irrigation Company
attached hereto as Exhibit 3R. As we can see, even as latc as 1941, there was a significant
interior island slough in this location, meaning that water was available for use on the lands in
the area. This slough, according to the 1941 map runs all the way to Trapper Slough.

Exhibit 3$ is the Denny's Pocket Map of San Joaquin County, dated 1913. Besides
showing citics and Sections, the map’s lcgend indicates it also identifies “Roads, Private Roads,
Railroads, Electric Railroads, Creeks and Ravines, Canals, and County Boundary Lines™
(emphasis added). Clearly identified as a “canal” or “canals” are lines which follow Duck
Slough/High Ridge and the slough running to and past Kingston School. These are connected by
a short east-west canal from the School’s location to approximately where the USGS and State
Engineer Department maps show water in Duck Slough.

This interconnection between the slough running up from Middle River to Kingston
School and the old Duck Slough is confirmed by the 1976 Department of Water Resources Areal
Geology Sacramento-San Joaquin Delta map, attached hereto as Exhibit 3T. This map clearly
shows that the water from Middle River is connected to the water in the slough abutting the
Property, even as late as 1976.

I conclude that the two sources of water (Duck Slough and the slough running past
Kingston School) were connected to the Parcel. Based on the Denny's Pocket Map of San
Joaguin County’s (Exhibit 35) use of the term “canal,” this water was intentionally provided to
the lands along these waterways. As we see, these sources of water run directly by, and abut the
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Parcel. Any contrary conclusion is not supported by the facts. Since we know that the Kingston
School slough existed through at least 1941, it is logical to concludc that water could be
distributed through all the connecting canals.

T refer back to the description of the Sampson dredge’s activities in building a levee along
Duck Slough and its “creation” of a 30' wide by 7' deep channel to allow the dredge to float and
be moved. The combination of designated waterways, enlarged waterways, interconnection with
other waterways, canals and sloughs many years before the Parcel was separated from the main
channels to many years afier, the only reasonable conclusion is that the Property maintained a
connection to the neighboring waterways and thus was nor severed as of 1891,

For ease of reference, we have included Exhibit 3U which combines a number of
references to water sources onto a map which also shows the outline of the Parcel.

I have also reviewed the testimony of Michael Robinson which indicates that the Parcel
received water from Woods Irrigation Company sometime prior to 1925, He also statcs that in
1925, the current supply system was formalized, though it had functioned (supplied water to the
Parcel) before that date.

The evidence for the Mussi Parcel is overwhelming, Not only do we have numerous
sources showing Duck Slough having water in it well past the date the Parcel was separated off
from the main channels, we have water in it at least as of 1911, then in 1913 (the Denny’s Pocket
Map) we have canals along Duck Slough and connecting to a slough that existed through 1941,
and supply by Woods Irrigation Company up to the time the current system was installed. There
can be little doubt the owners of the Parcel maintained a continuous connection to water for
irrigation purposes from 1891 through the date of their current supply system used today,

The second part of my testimony deals with the historical irrigation and drainage practices
of the area. Attached hercto as Exhibit 3V which is a copy of my testimony before this Board in
the Term 91 ACL hearings held in February, 2003. I will only briefly summarize that testimony
now, and can provide more detailed explanations/clarifications when called as a witness.

Briefly, the area in question, like much of the Delta was originally designatcd Swamp and
Overflowed Lands during the original federal surveys of public lands in California. This
designation was due to flooding that occurred during times of high flows on the San Joaquin,
Sacramento, or other tributaries to the Delta. This regular process created innumerable
watcrways stemming from the main channels, including large sloughs, small sloughs, and smaller
dendritic channels,

The banks of the channels were the natural high ground due to sedimentation of the
matcrials carried by the high flows. The first farmers in the area used these high grounds locate
their buildings and for farming, These farmers then attempted to construct levees to protect their
lands from the high flows and to drain them (as necessary) for full reclamation. In this process,
the natural high grounds along the sloughs and other channels were generally used as the
foundation, or beginnings of the levee. This explains why many of the current surface features in
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the area are not straight lines, but followed the meandering courses of current or historic
waterways.

As levees were constructed around the lands in the Delta, interior channels were dammed
at the point they intersected the lcvee. At these dams they installed sluice or flood gates so that
they could repulate the water in the slough being severed by levee construction.

The flood gates were constructed for two main reasons. The slough was used to drain the
lands as necessary. This was done by allowing seepage to fill the slough, and then open the
sluice gate during the low tide. Under those conditions, the slough would drain into the main
channel and the desired drainage of the land was accomplished. The second purpose of the sluice
gate was for irrigation. By opening the gate during high tide or high flow conditions, the slough
would fill with water. This water was either pumped out of the slough, allowed to flow over the
lands via natural gradients, or simply held in the channel to sub-irrigate the lands. The method
used depended of course on the topography, and the extent of the improvements the landowners
had installed and operated. Whichever method was used, the farmers certainly took advantage of
this systemn and these capabilities because the application of water vastly improves crop
production and minimizes the vagrancies of weather and river flow.

Since the southern Delta is mostly higher elevation than the central Delta, the sluice gates
on old sloughs were probably used for irrigation more than drainage. However, the southern
Delta does have a high water table (directly connected to the water in the neighboring channcls
and the clevation of that water) and thus did require regular drainage.

As time passed, the farmers instatled more modern and efficient systems, including
pumps and the sluice gates were slowly replaced. They also eventually filled in the sloughs and
so replaced them with smaller canals or pipelines.

This description of reclamation and irrigation practices in the Delta is not speculation.
Besides the numerous historical refcrences to these practices (both cited in my Term 91
testimony and in Mr. Nomellini's testimony) I have personally been involved in levee projects
which have located, removed or filled in at least four (4) of these old sluice gates. In fact, I
believe Mr. Nomellini’s testimony identifies others still in operation, Thave also had many
conversations with tocal farmers who either knew of these gates and the practices I have
referenced, or actvally were involved in the operation of these gates.

. There are other relevant circumstance pertaining to the Parcel. From both the USGS map
referenced above and the materials cited/used by Mr. Lajoie, we see that the Parcel is at or below
sed level, both as of the time it was separated from having a surface connection to the main
channels through the present. This means that it was, and remains directly connected to the main
channels of the Delta, When high flows or high tides occur, any old channel or slough fills to the
same level as the neighboring channel, Before the Parcel was fully protected by levees, the water
would inundate the land, both through surface and subsurface flow. After the construction of
levees for reclamation purposes, the subsurface flows continue to saturate the reclaimed land.



This area in general, and the Parcel in particular, operate drainage systems to deal with this
saturation.

As you can in Exhibit 3V (specifically section II., Exhibit “G”) which is my testimony
submitted in the Term 91 hearings, the surrounding groundwater is directly connected to the
waters in the neighboring channels. As I stated in that proceeding:

This hydrelogic conductivity is important to understand the local water supplies.
The entire Delta is one big pool of water; some in the channel and some in the
soils. There is no net difference in the amount of water in the Delta channels

. when local diverters take from neighboring channels, pump from shallow
groundwater, or farm crops which draw from the shallow groundwater. Taking
water from one place is virtuatly the same as from another. This is especially true
during surmmer and fall months when the three tidal barricrs are in operation as
they hold high tide waters around Upper Roberts Island and thus prevent any
depletion of the channel waters from causing low levels which might affect other
diverters,

In conclusion, the pertinent records indicate that as the ownership of the Parcel changed
over timc, it was always either abutting a channel, or connected to a supply system which could
deliver water to it.
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The Seltlement Geography of the Sacramento-San Joaquin Delta, California
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TESTIMONY OF CHRIS NEUDECK

[ am Christopher H. Neudeck, P, Q. Box 844, Stockion, California 95201, Iam a
registered Civil Engineer in the State of California and have worked with the Deita Islandg
including flood control, drainage and irrigation for the past twenty (20) years, I am the District
Engineer for numerous reclamation districts in the Sacramento/San Joeguin Delta (Delta) and |
am familiar with the history of reclamation of lands in the Delta including the Upper Division of
Roberts Island which is the arca of concem in this proceeding. The engineering firm of Kjeldsen,
Sinnock & Neudeck, Inc. of whichT am a principal is the engineer for Reclamation District No,
344 which encompasses the area of concern and adjoining districts Reclamation District No, 17
and Union Island Reclamation Districts | and 2, 1am very familiar with the areq including the
waterways, levees, drains and irrigation facilities. A statement of my qualifications is submitted
as a separate exhibir. :

[P . '

L. The Sacramento/San Joaquin Deita of which the upper division of Roberts Island is a part
is the area where the Sacramento River system and San Joagquin River system merge and
interface with tidal water, At the early times most relevant hereln (mid 1800's), the ares was
recoghized as swamp and overflowed land. The area has been described as the “Holland of
America” where the deltas of the two river systems overlap, Like the branches of a tree, the river
systems merging in the Delta divided and redivided into hundreds and perhaps thousands of
channels which then rejoined into a single channe) passing through the Carquinez Strajts,
(Exhibit “A™.) These dendritic channels distributed the sediments suspended in the river flow.
Heavier panticles such as sands would settle closest to the channels resuiting in 2 bank of area
adjacent to the channel which is higher than the adjoining land, These bank areas rimmed tidal
swamps with a gradient falling away from the channels, The gradient has over time been
intensified by oxidation and defiation of drained peat, compaction and bumning, (See Exhibit
“C,” Ihe Settle ; of the AN aquin Delta, pages 290-294.)

Prior to the construction of levees, the river flow would pass over all of the lands and
dendritic channels for a number of months of most years. The entire areg comprised the bed of
the river with & variable depth. Water would be shallowest over the channel bank area. During
periods of low river flow, water would essentially flow only through the dendritic channels,

In order to reclaim the swamp and overflowed lands, levees and floodgates were
constructed to drain the lends. Although initially piecemesl and relatively small scale, the
reclamation process evolved into a large scale cffort, As relevant to Upper Roberts Island, the
large scale effort commenced prior to June of 1879 (See Exhibit “B", Daily Evening Herald,
June 27, 1879,) Levees were eventually constructed along the major channels now called the San
Joaquin River, Old River, and Middle River. I have seen references to Old River as Old San
Joaquin River and to Middle River as the Middlc San Joaquin River.

Consifuction of the levess involved crossing or damming a number of the dendritic
channels of various sizes which commonly are referred to as sloughs. The common practice was
to install floodgates (a conduit with & mechanism for closure) in the levees (dams) at the point of
erossing to provide for drainage and/or irrigation, (See Exhibit “C”, The Scttlement Geography
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. ta, pages 244 and 245, which describes the general practice of
damming sloughs and installing shuiceways which I call floodgates.) The floodgates of course
would be closed at times of high river flows. Many were equipped with flap getes on each end so
that tidal pumping could be used to enhance drainage or irigation. In the casc of irri gation, the
flapgate on the inside of the istand would open on the incoming tide and close on the outgoing
tide, thereby helping to maintain a full slough or ditch to improve the distribution of water to the
various fields, Early floodgates included a variety of conduits. Some were rectangular pipes or
boxes made of redwood, brick, or cement and others were rivetad steel pipes or clay pipes. There
are & number of floodgate and slough-type irrigation facilities still operating in the Delta. O
Upper Roberts Island, all appesr 1o have been replaced by irrigation pumps and pipelines and
drainage pumps and canals. In some cases, drainage pumps discharge water into the imrigation
pipelines which direct the water by way of backflow to the river,

Impacts on irrigation season water levels by water development and channe) dredging, the
need for more efficient irigation and drainage practices and the desire to improve levee integrity
are obvious factors which encouraged the shift fom the siough and floodgate gravity systems to
pumps, ditches and pipelines on Upper Roberts Island.

Exhibit ‘D" is a 1912 Topographic Map of Upper Roberts Island on which I have plotted
what I believe ars the dendritic channels in the area of Upper Roberts Island which abut the
properties which are the subject of this proceeding, The channel locations are confirmed by
acrial photos of the area on which the sedimentary soils deposited along the dendritic channels is
reflected as the lighter colored area, (See, for example, Exkhibit “E".) Although these channels
do not at the present convey surface water to the subject properties, they do continue to sarve as
conduits for the river water to pass below the ground surface to such parcels. It is my opinion
that such channels conveyed surface water to the subject parcels from at least 1850 unti] the time
that replacement irrigation facilities were installed. As discussed hereinafter, there are stil]
remnants of such channels, floodgates and other irrigation facilities which confirm the use of
irigation watcr and the lack of severance for the subject parcels, The passage of time has tended
to mask the existence of historic sloughs, Meandering roadways and property lines have been
straightened, sloughs have been filled and replaced by ditches and pipelines and floodgates have
been removed 1o reduce the thrsat of levee failure. Farmers have “squared up” and leveled their
fields. In many cases, the upper portions of the slough sediments were removed and exported or
mixed with adjoining soil to make farm field soils more uniform.

With minor exceptions, all of the lands within the upper division of Roberts Island have
from the time of reclamation been devoted to farming, The need for and use of swrface water for
growing crops has always been of paramount importance, Extending back cven before the time
of patent of lands by the Stats, the landowners and farmers on Roberts Jsland including Upper
Roberts Island were beneficially using the surface water to grow crops. While at first beneficial
use was limited to the moisture gained from natural overflow of the land to be planted to crops
irrigation with surface water soon followed,

- i

" “Some irrigeting had been done carlier, but the practice does not appear to
have become a common part of delta farming until the 1870's. Flood irrigation
had been trled on small grain by 1871, but was given up becausc of the excessive
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weed growth that resulted. For other crops land soaking before planting or flood
irrigation were practices in use during the 1870's. Subimigation prior to plowing
and planting dates from the same decade; it was originally uzed for beans and
potatoes or to encourage the growth of a volunteer hay erops, Since then
subirrigation has been used on all growing crops,

Irigation water was delivered to the backswamp lend through tidal gates
and drainage ditches in the 1870's. Filled mains backed water into field ditches of
twos to four-foot depth; from thesc the water spread along the six-inch- to two-
foot-deep laterals (“spud ditches*) which were spaced at intervals of 65 to 85 feet,
Seepage occurred in the peat soils. Water levels were controlled with dams across
the ditches.

Water delivery systems independent of drainage ditches were in use by the
latter 1870's. These systems were maintsined by the farmer, only the drainage’
system being the responsibility of the reclamation districts, Water wheels,
windmills, and Jow-head pumps were used on the higher alluvial banks where
furrow and check irrigation were the rule. Gravity flow and siphons after the
1900's were used on th: lower trm:ts . (Exhibit “C,” The Settlement

or CTAITM i glta, pes. 310-312)

“The conversion of natural levees into farm land on Roberts Island may be
credited to Chinese lessces who, at least by 1869, were establishing truck and fruit
gardens on the San Joaquin River side of Roberts Island, South of Reugh and
Ready Island the cleared land had become an almost continuous series of 6- to 50-
acre cultivated plots by 1875. The farmed strip stretched into the island 200 to
500 feet, Another 60-acre strip of cultivated levee was located on the west side of
the island to the north of the Pescadero Grant line, Here and there along the laves
were the homes and bams of a dozen white families, chiefly grain and bean
farmers and stock owners. Scattered clusters of Chinese gardencrs occupied the
Grant land. Like the renters to the north, the Chinese rajsed onjons, beans, and
blackberries.

Quoce the land development companies began to reclaim the bnckawnmps
in the 1870', the land use pattern changed. Extensive grain ficlds appeared over
the interior of Roberts Island. The white lessees were mainland residents as well
as island settlers, Most of the latter lived within 2 mile of the river; their houses
occupied slight alluvial prominences amidst the grain fields. Some of their farm
siructures had been built by the land developers as base camps for the reclamation
and land clearing crews, In addition to the cxpansion of grain fields over the
interior of the island, an enlargement of bean and potato acreage occurred near the
river, where the thrifty Chinese and Italians even planted on the artificial levee, A
few small deciduous orchards were scatt:rad around the higher puiphery too.”
(Exhibit “C", ! 3 ' 3 B
pgs. 322-324.)

oL

Attached hereto are copies of historic newspaper articles supporting the above.
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Exhibit “F" is an article from the Daily Evening Herald for May 12, 1879, titled “A Trip
to Roberts Island”. In addition to the verification of the farming activities, the article reports the
irrigation facilities and floodgate of Matthews & Lowry,

“Mesgrs. Matthews & Lowry, who awn a portion of this section of the
island, have placed a flume through the levee with the intention of establishing a
thorough system of irrigation on their land, if they are successful in making this
flume, which is quite a large one, capable of carrying several thousand inches of
water, work.”

The referenced flume appears to be located in the same area as the dendritic sloughs
which I have identified along Old River. ‘

Exhibit “B" is an article from the Daily Evening Herald for June 27, 1879, titled “Crops
and Prospects on Roberts’ Island". The article verifies ¢rop production and further provides;

“Roberts Island is rapidly assuming the appearance of & settled and
prosperous community. It requires no stretch of the imagination and no
confidence in the improbable, to picture this Island as the most prosperous part of
the county, and the very garden spot of the State,”

The garden spot vision for the area confirms the lack of evidence of any intent of any of
the landowners 1o abandon their rights to obtain water to grow crops,

II.  1wasalso asked to investigate the relntionship between the shallow subsurface water
under Upper Roberts Island and those of the neighboring channels. 1 have extensive experience
with this issue. Over the years of my engineering work in the Delta, ] have dealt with flood
watery, seepage, and drainage issues. I1estified on this issue in the Delts Wetlands hearings

before the Board,

For the area of conccm;'Upper Robertz Island, DWR has a recent study which resulted in .

that agency producing Exhibit “G” entitled “Reclamation District 544 Seepage Monitoring Study
2000 - 2001.” This study confirms my prior conclusions that due to the subsurface soils, there is
a direct connection between the shallow groundwater and the watars in the neighboring channels,
When the river goes up, the groundwater goes up and vice-a-versa,

This hydrologic conductivity is important to understand the local water supplies. The
entire Delta is one big pool of water; some in the channel and some in the soils, There is no nei
difference in the amount of water in the Delta channels when loeal diverters take from
neighboring channels, pump from shallow groundwater, or farm crops which draw from the

shallow groundwater. Taking water from one place is virtually the same as from another, Thisis

especially true during summer and fall months when the three tidal barriers are in operation as
they hoid high tide Witers around Upper Roberts island and thus prevent any depletion of the
channel waters from causing low levels which might affect other diverters.
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I therefore conclude that if these four diverters which are the subject of this hearing were
forced to shif to shallow wells for irrigetion, or farm crops which had root zones reaching to the
shallow groundwater, there would be ne difference in the amount of water available in the
surrounding chanoels.

III. 1 wilt now examine each of the four diverters’ property separately. It is important to note
my examination is also based on and ineludes the facts and conclusions stated earlier in my
testimony regarding the history of Upper Roberts Island. 1understand that the designation of
riparian or pre-1914 rights is a conclusion to be made by this Board and/or the Courts. For my
purposes, I have investigated to determine the facts relevant to the sociology, history, and
engineering for the diversions which ¢ounsel informed me is relevant to the determination.
Many of ty exhibits are the patents, deeds, or other recorded documents contained in Mr.
Pankey’s exhibits of title documents. Of further relevance to these individual pieces of property
are the facts stated earlier in my testing regarding the history of Roberts Island as well as the
information contained in Exhibit *“H” which includes biographical excerpts from the “History of
San Joaquin County” dated 1923.

The Silva property is 169.92 acres, As we can see from the title documnents, the Silva
property was being purchased and sold before it was patented from the State. The carly Deed
(dated 1875) describes a large portion of upper and lower Roberts Island, including sections 1, 2,
12, and 13 in Township 1 South. Range 5 East, and portions of Sections 5, 6, 7, and Section 18 in
Township 1 South, Range 6 East, The first map of Exhibit “T" has these sections highlighted and
shows the property cormected 1o Middle River (it is also connected to the San Joaquin River near
Rough and Ready Island), By this dute, substantial reclamation had been done, and as I stated

earliet, the clear purpose of ownership was to farm the land.

~ The next deeds include the same acreage continuing the connection of property to Middle _
River and include such things as half interests being conveyed back and forth. During these
times, there were typically floodgates connecting the sloughs to the waterways in order to irrigate
the land of the island, Exhibit “J” includes a photo of an old floodgate just upstream and up
slope of the Silva property, The control structure on the end of the floodgate is dated 1923, but
the floodgate itself was itkely in existence prior to that time,

The topographical maps indicate that water from this floodgate would indeed allow the
periodic flooding and/ sub-irrigation of the Silva parcel, the common practice during the era,
The names on the deeds are those of farmers indicating use of land for farming; the price of over
$22,000 also indicating something other than bare, unused land.

The patent deted 1876 to Whitney also includes the Silva property {Township 1 South
Range 6 East West one half, North East one quarter, and West half of South East one quarter of
Section 6) which still retains a connection to Middle River, Deeds through 1891 continue to
include Mr. Silva's property. The 1891 Deed from Easton to Woods now shows how the
property is ificluded in the description of lands that eventually becomes the Woods Irrigation
District on Lower Roberts Island. The Deed ¢learly shows the continued connection to Middle

River.
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The next title document is dated 1909, We thercfore have at lcast 37 years of probable
farming on the land which as per my earlier testimony means that the organic soils have mostly
been bumed off leaving a more irregular landscape with the (now) high points being the areas
along the sloughs. No evidence was found to indicate if or when the sloughs were no longer used
for irrigation,

In 1909, the owner died and hig eatate i distributed through the court (Exhibit “K™). The
property of the estate includes the Silva parcel and numerous farming equipment, draft animals,
and other livestock.

Next we have two agreements each dated September 29, 1911, The first allows the
owngTs to construct, operate, etc., canals for irrigation and drainage. This indicates to me the
clear continuation of the application and use of water by farmers on the property. The next
agreement is to actually provide the water to various parcels. This would indicate that the Woods
Irrigation District had at least partially completed its delivery system using its current points of
diversion on Middle River at a point just downstream of the old floodgste I heve previously
identified. (Exhibit “L.™)

‘ At the time of these agreements, the Silva property is deseribed as Lot No. 22 of the

Wilhoit-Douglass Tract. The agreement confirms my earlier conclugion by referencing portions

of the property as “high lands" or lands along a slough. The agreement racognizes the abiliry to

sub-irrigate or to pump water onto the land from the Woods irrigation facilities which follow a

downstream slough with & lower elevation than the slough area of the Silva property, The

reasonable conclusion is that the land was flooded from the sloughs and/or the identified B

floodgate when possible to assist grain production or promote grazing grasses.

A Deed dated 12/28/11 appears to the be first time the property is possibly disconnected
from Middle River, In that Deed (Exhibit “M"), Lots 21 and 22 are transferred. It is important to
note though that Lot 21 borders the main irrigation ditch of Woods Irigation District; evidence
which, along with the above-described agreements, shows intent to retain the ability to et water
from Middle River. Additionally, there is no evidence that the right to receive water through the
floodgate and slough was terminated. This same property (Lots 21 and 22) are transferred
through a probate in 1915,

In November of 1915, there ix a partition decree separating parcels 21 and 22. Of interest
here is the fact that the person who gets parcel 22 also bas an orel icase on Lot 21, which
contains “tenant crops™ (Exhibit *N”). It is lkely that both parcels are therefore atill under
agriculture for at least pasture with flood irrigation when possible. We should note that the
property still retains the ability to receive water from the Woods Irrigation Disuiet pursuant to

the 1911 Agreement

Next we have twe documents recorded on the same day in August of 1941 (Exhibit “O™),
One is 4 salé*purchsse and the other is an agreement. The agreement allows the Silva property to
install a pipeline over its neighbor to the west in order to get irrigation water from Middle River.
The sale document requires the owner to finish leveling the property and irrigatc that which he
levels, Given the language contained in the document of “land not theretofore leveled and
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irrdgated,” it is clezr that the land was being irrigated before this time. This is also confirmed by
my review of aerial photographs of portions of Roberts Island which show most of the Silva

property under cultivation.

After 1941, the legal description changes slightly as the parce! had a lot line adjustment to
resolve the issue of a barn on the property line. This slightly decreased the acreage of the Silva

property.

My investigation confirms that since this 1941 agreement, the land has been continuously
irrigated and farmed with crops of alfalfa, grain, tomatoes, asparagus, etc.

I therefore conclude the following:

1, The Silva property was originally part of a parcel abutting Middle River and at the
time of disconnect, the intention of the owners to-retain the ability to receive water
from Middle River is clear and recorded by agreement;

2. Beforc and after reclamation of this portion of Roberts Isiand, the Silva property
abutted an unnamed slough off of Middle River, which slough posmbly also

connected to the San Joaquin River; and

3 It appears that the land has been continuously supplied with water from Middle
Rivet since the mid-1870' through the present for irrigated farming

RATTO (Golden R, Inc.)

The Ratto property is approximately 35 acres located generally as the Northeast Quarter
of the Northwest Quarter of Section 18 Township 1 South Range 6 East. It was included in the
patent of 1876 from the State of California to Mr. Whitney (page 1 of Exhibit “P*). As before,
this patent included large tracts of land on both Upper and Lower Roberts Island, which Jands

connected to both the San Joaquin River and Middle River.

Subsequent Deeds maintain the connection with the Middle River until 1891 when in
1891 the owners Stewart, et al., deeded to Small the current sized parcei, officially described in
measurements in chains and links, but generally being the same Northeast quarter of the
Northwest quarter referenced above, (See page 3 of Exhibit “P".)

Exhibit “Q" are selections from a book entitled, “The History of $an foaquin County”
originally published in 1879. The first part of the Exhibit is a map which shows an interior
island slough running up through sections 18 and 19 of One Township South Range 6 East.

From the map, one would conclude that the Ratto parcel abuts the slough. To confirm this, I
investigated carly surveys and found one deted 1903 (Exhibit “R™) which appears to be the same
slough, but it reaching all the way to the Ratto property. This makes sense in that over time the
sloughs were filled in and the ground itself farmed and irrigation practices moved from the use of
sloughs to ditches and/or pipelines and cventually pump diversions closer to the main waterway.
My investigation also confirmed that this slough had 2 floodgate used to regulate high flows and
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tides in the slough to facilitate irrigation. The existence of the floodgate confirms that interior
island farming using slough waters was occurring in this area.

A later survey in the San Joaquin County records shows that an irrigation ditch continues
on from the 1903 surveyed slough, apparently along the tract of the slough referenced in the 1879
book; again confirming my earlier testimony about agricultural practices in that farmers typically

used existing waterways for their irrigation. :

Also in the 1879 book is an illustration of the property of M, C, Fisher. The illustration I
belicve includes the Ratto property. Although the illustration does not have the siough rinning
north-south which appearcd earlier in the book, it identifies 2 “Willow $lough” running
approximately east west, The significance of this illustration is that it shows ongping farming
and a slough to the farm land. These confirm to me that at least as of the date of the illustration,
the subject property is being farmed and irrigated in accordance with the agricultural practices of
the day; well prior ta being physically disconnected from Middle River. Grain crops and pasture
eppear to cover most all of the land, Also attached is Exhibit “8", a May 19, 1882, Article from
the Daily Evening Herald which mentions a Willow Slough Dam, further confirming the use of
these sloughs for irrigation, :

I don’t ascribe any real concerns for the failure of the drawing to show the north-south
slough or the failure to show any imigation improvements. The location of the cross levee and
the proximity of the San Joaquin River both indicate the illustrator had a general but not perfect
sense of the geography of the ares, Nonetheless, I believe it is valuable evidence of ongoing
practices at the time.”~ :

Tnext note that when the above-referenced owner Stall died, his estate included farming
equipment which would be used for the type of farming shown on the illustration, as well as
livestock which would be raised for and used as power in the farming operation (se¢ Exhibit
“T™). 1believe this is another clear indication of the ongoing farming practices-of the day.

; The next relevant title document is the grant of an casement in 1917 (Exhibit “U™): This
document tells us that PGXE will indemnify for any damage to any “crops, cattle, stock .. ." .
Though only & small reference, it constitutes the specific evidence of activity on the land, and |
therefore conclude the property was still being irrigated and farmed vie flood getes from sloughs,
A later easement for PG&E in 1930 (Exhibit “V”) also references the requirement to not interfare
with the Grantor’s use of the and for “agricuiturel putposes.” '

The next relevant documents include three Indentures dated 1964 whareby the owners of
the Rarto property enter into agreements to confirm and allow the usc of irrigation pipes, etc., to
supply water to the subject property over neighboring parcels, Three documents were required as
the water is passing over more then one other parcel in its connection to Middle River,
Importantly, the one document (Exhibit “W") references that the right of way granted follows “an
existing lmmigstion Ditch . . . and an “existing concrete irrigation pipeline,” When | trace these
existing improvements, I note that they abut the Ratto property. This indicates to me that the
water ran to the property before this right-of-way was officially granted. Since it appears the
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property was always farmed, the reasonable conclusion is that the documents memorialize an
ongoing practice,

Subscquently, the current owner confirms that the property continues to be irrigated and
farmed the crops of alfalfa, com, safflower, wheat, etc.

1 therefore conclude the following;

1. The Ratto property was originaily part of a parcel abutting Middle River and at the
time of disconnect, the intention of the owners to retain the ability to receive water
from Middle River or Old River is clear and continuous;

2. Before and after reclamation of this portion of Roberts Istand, the Ratto property
abutted an unnamed slough off of Old River and likely one or more from Middle

River as well (including Willow Slough);

3. It appears that the land has been continuously supplied with water from Middle
River or Old River since the mid-1850's through the present for irrigated farming,

CONN

The Conn property consists of 161 acres, which includes a 41 acre parcel and a 120 acre
parcel. This property was also deeded a number of times before being patenied from the state.
The two parcels were originally in two different patents.

The first Deed includes Sections 1, 2, 12, and 13 in Township 1 South Range 5 East and
portions of Sections 5, 6, 7, and Section 18 in Township 1 South Range 6 East. As before, this

shows the 41 acre Conn parce] being originally connected to Middle River and the San Joaguin
River. . ,

The next five Deeds and the title documents transfer the same gross acreage back and
forth until 1876 when Mr, Whitney, the last grantee on these Deeds, got a patent from the State
of California. As shown bafors (page 2 of Exhibit “X™), this patent includes large tracts of land
on Upper and Lower Roberts Islands. With regards to the Comn property, the patent includes the
west half, northeast quarter, and west half of southeast quarter of Section 6. This generally
includes the 41 acre parcel and not the 120 acre parcel. Two subsequent Deeds transfer this
smaller of the Conn parcels, but tha language is slightly different for a portion of Section 6. The
Deed describes the north half and southwest quarter whereas the patent described the west half
and northwest quarier. Though different, those descriptions outline a similar portion of property,
Both the Deeds and the patent include the west half of the southeast quarter which is the smaller
of the Conn parcels, This property continues to be connected to Middle River,

In 1887, another patent covering the 120 acre parcel was issued. Page 4 of Exhibit “X™
shows that & Mr. MeCloud received a patent in 1887 of just the east half of the southeast quarter
of Section 6 and the southwest quarter of the southwest quarter of Section 5 Township 1 South
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Range 6 East. This describes the “L” shaped parcel of 120 acres which continues to this date,
As pet my carlier testimony, there was no use for these Roberts Islands® lands in the 1800's
except for farming and animal husbandry. It appears that after the initial deeding of the property
in the 1970's, Mr. McCloud had occupied and used the 120 acre-parcel such that the Jast person
deeded the property before patenting, did not seek or get that property in his patent. Again, Mr.
MeCloud had obviously occupied and put the land to use to support his claim. Thisin
combination with other information leads me 1o conclude that the land was used for farming at

least as carly as the 1870's.

As previously stated, I have located interior island sloughs which connected the 120 acre
parcel to the San Joaquin River (see Exhibit “D"). Given the location of neighboring sloughs, it
i likely this slough also connected to Middle River. These were therefore the source of
imigation water for the property. Similarly, the small parcel was likely connected to Middle
River and/or the San Joaquin also.

Relevant to these conclusions is the Declaration of Peter Ohm (Exhibit “Y") previously
submitted to the Board in suppent of these four diverters. Mr. Ohm died last year, but his
Declaration states that these parcels received water prior to 1914 and probably prior to 1900 via a
tetra cotta pipe connecting with the San Joaquin River. I have investigated the site and found a
portion of the pipe to confirm Mr. Ohm’s testimony, A picture is attached hete to as Exhibit “J,

The piece of pipe corresponds to the current cross island levee which separates Upper
Roberts from Lower Roberts Island, which has been referenced in many of the Deeds describing
the Silva and Conn properties,” The location of this piace leads me to concludg that the pipeline
ran along this feature and thus likely supplied both the Conn parcels from their southern border,
it being the up slope side. My investigation confirms that the use of a terra cotta pipe suggests
pre-1900 installation. Generally, prior to 1900 various materials such as terra cotta and brick
were used to oarry water as they were cheaper and locaily produced. Use of cement pipes being
more commen thersafter.

Nehrby this site are the remnants of a pump diversion (also located-on the map) which the
landowner has left in place as “proof” of pre-1914 diversion and use of water. The materials
used include cement piping and since the owner places its installation between 1900 and before

1914, further support is given to my dating of the terra cotta pipeline.

One additional confirmation of the irrigation and farming of this land is an 1887 Deed of
the 120 acres (Exhibit “Z"), This Deed includes a notation of an existing crop to be harvested

and split between the grantor and grantee.

Subsequent transfers combined the two parcels as wel] as property which included the
Silva parcel as of 1951; all of which were owned by a party named Avila. Eventually there was
some sort of lease agreement with a party named Silveria, a lawsnit, a bankruptey, and a
settlement aproement dated 1990. The settlement agreement confirmed and split the ownership
of the Conn dnd Silva properties. For our purposes, ] note that the settlement agreement tequires
the Deed 1o Mr. Conn's predecessor to include the language, “together with the appurtenant
water rights and entitlernents and a nonwexclusive right to use all appurtenant irigation and
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drainage related easements” (Exhibit “AA™). I believe this clearly refers to the Saunders’
(Exhibit “BB") easement for irrigation which is the current source/method by which the Silva
and Conn properties receive water from Middle River. Apparently, the terra cotta pipe was
abandoned when a joint owner made an agreement 10 get water from Middle River, It is clear
from the Ohm Declaration and the current owner's knowledge that the parcel was continuously
irrigated most recently from Middle River and prior to that from the San Joaquin River,

Subsequently, the current owner confirms that the property continues to be irrigatad and
farmed the crops of alfalfs, tomatoes, safflower, wheat, ctc,

I therefore conclude the folluwing:

1. The smaller Conn parcel was originally connacted to both Middle River and the
San Joaquin River, but at the time of disconnect from those waterways, the
intentions of the owners 10 retain the ability to receive water from the San Joaquin
River is apparent. The fact that the original patent separated the other parcel from
surrounding lands and the main waterways, and that it was done during ongoing
farming indicates an intent to keep access to the water of the neighboring
channels;

2 Before and after reclamation of this portion of Roberts Island, both the Conn
patcels abutted an unnamed tlough off of the San Joaguin River and probably also
eomnected to a slough which connected to Middle River; and

3. The Iand has been continuously supplied with water from both the San Joaquin
River or Middle River since the mid-1870's through the present for the purpose of
irrigated farming.

EHELFS

The Phelps’ property consists of three parcels, one of 156.65 acres, one of 76.35 acres, ~
and one of 157.75 acres. These parcels also show deeding before being patented from the state,
The first Deed transferred two of the parcels to a Mr. Kidd in 1873 (see page 1 of Exhibit “CC”).
My earlicr testimony indicates these parcels were connected to & siough off of the San Joaquin
River, and probably also off of Old River. The first patent (page 2 of Exhibit “CC™) is to Mr.
Kidd in 1874 and includes the west half of Section 8, and the east half of the west half of Section
17 of Township 1 South Range 6 East which generally describes two of the Phelps’ parcels.

Mr. Kidd then deeded the property to Mr. Whitney who himself received a patent in 1877,
This second patent (page 3A of Exhibit “CC") takes in Section 18 of Township | South Range 6
East which includes the third Phelps’ parcel; all three now being owned by one person (Mr.
Whitney) which at the tine of this last patent, are connected to Middle River and the San Joaquin
River. - -

All three parcels are subsequently transferred as part of « larger wholc. In 1878, only the
parcel in Section 18 is transferred ta a Mr, Stewart disconnecting it from the rivers, In 1885, the
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other two parcels are sold through a sheriff*s sale to the Stockton Building and Loan Association
(page 3 of Exhibit “CC”). All three parcels are then bought and sold separately until eventually
¢ombined under one owner.

Of importance is my conclusion that these lands were continued to be farmed throughout,
At a location near the old Brandt Bridge (noted on Exhibit “I)") on the San Joaguin River, there
remains a brick pipe through the levae which in modem times was closed off and filled with
cement. This brick pipe had a floodgate on it which again confirms the loca] farmer’s efforts to
control interior island flows for the benefit of agriculture. The conumen practices would indicate
that the waters were used for either dircct irrigation or subsurface irrigation. My investigation as
well g3 the fact that the structure was of brick indicate to me that it was in usc probably sometime
in the 1390's and continuing thereafter. The irrigation off this brick pipe could have connected to
the remains of the oM sloughs nearby.

The various owners of these parcels are mostly well-known farming families of the area,
again indicating the continued use of the land for agriculture, :

The Phelps’ parcels were eventually all acquired by the current Mr. Phelps’ father. The
final document of intercst being the 1962 indenture which established the current method of
delivering water to the property. The current owner confitmns that the property continues to be
irrigated and farmed with crops typically being of alfalfa, tomatoes, beans, wheat, ¢ucumbers,

asparagus, etc.
I therefore conclude the following:

L. The Phelps’ property in Section 18, Township 1 South Range & Esst wag
originally connected to the San Joaquin River but at the time of disconnect, the
intention of the owners to retain the ability to receive water from the San Joaquin
is ¢lear and continuous; '

2. Before and after reclamation of this portion of Roberts Island, the Pheips’
property abutted an unnamed slough off of the San Joaquin River which slough
also likely connected to Old River; and

3. It appears that the land has been continuously supplied with water from the San
Joaquin River since the mid 1870's through the present for irrigared farming,

Finally, I would like to note that my conclusions herein include my many vears of
experience in the Delta which has resulted in my exposure to many souress of people. It cannot
be seriously asserted that anyone who owns and/or farms Roberts Island Yands would intend

through any sale a sevarance of the properties’ ability to get water from the neighboring channels,

il Y

-
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