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State Water Resources Control Board
Attn: Jeanine Townsend

DEC T4 2008

Clerk to the Board
Post Office Box 100

SWRCB EXECUTIVE

Sacramento, CA 95812-0100

Re:
MODIFYING ORDER WR 2006-0006

Members of the Board:

- The San Luis & Delta-Mendota

COMMENT LETTER ~ 1/05/10 BOARD MEETING: DRAFT ORDER

Water Authority (“Authority”) reviewed the State

Water Resources Contro! Board's ("State Water Board”) November 17, 2009, draft order
modifying State Water Board Order WR 2006-0008 ("CDQ"). The Authority commends
the State Water Board for composing a judicious draft order on subject matter that is

exceedingly complicated and contentious.

The Authority supports the draft order's extension of the CDO compliance

timeline until the State
objectives and any accompanying ‘water rights proceedings
responsibility therefor (“southern Delta salinity review period”).

explained in the draft order, the extension is necessary and prudent.’

! Notwithstanding the Authority's support for manner in which the State Water Board
Order WR 2006-0060, the Authority does not waive, but

Water Board completes its review of the southern Delta salinity
related to assigning
For the reasons

comments are available at www.swrcb.ca.gowwatenightslwater issues/grograms/hearings!delta salinity/.
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Although the Authority supports the draft order, the draft order contains an
ambiguity that should be clarified. Specifically, the draft order does not properly
distinguish between the “pre” and “post’ southern Delta salinity review period. Early in
the draft order, the State Water Board recognizes that the authority of the CDO is
limited to the interim period until review of south Delta salinity objectives and resulting
water rights proceedings are complete. (Draft Order, p. 2 (“We will extend the
compliance deadline until after we have completed our current review of the salinity
objectives and associated program of implementation contained in the 2006 Water
Quality control Pian for the San Francisco Bay/Sacramento-San Joaguin Delta Estuary
and any subsequent water right proceeding”).) However, the ordering section includes
language that could be interpreted as the State Water Board exercising authority after
the southern Delta salinity review period is complete. (Draft Order, p. 21-22 (“Within
180 days from the completion of the State Water Board's pending proceeding to

consider changes to the interior southern Delta salinity objectives and the associated
program of implementation . . 'DWR and USBR shall submit a revised, detailed plan . . .
includ[ing] planned completion dates for actions that will obviate the threat of non-
compliance with the 0.7 EC objective”).)

The CDO is based upon a finding that DWR and USBR threatened to violate the
existing southern Delta salinity objectives. If the pending review process resulis in new
objectives and/or a reallocation of responsibility to achieve objectives, the existing
objectives andfor water right conditions related to implementation will be superseded
and the State Water Board's CDO wili thus be rendered moot. For that reason, it would
be inappropriate and unlawful for the State Water Board, at this time, to extend the
authority of the CDO beyond the southern Defta salinity review period. Accordingly, any
language in the draft order which does that should be modified to avoid reaching
beyond the southern Delta salinity review period. (See attached proposed revisions.)

In addition to the above ciarification, the Authority is concerned that the draft
order delegates too much authority to the Executive Director. For example, the draft
order would provide the Executive Director with the power to require implementation of
“any additional salinity control measures.” (Draft Order, p. 25.) The Authority questions
whether the State Water Board has the authority to make such a delegation. Even if the
delegation is lawful, the draft order provides no mechanism to appeal a decision of the
Executive Director. If the State Water Board adopts the draft order with the current level
of delegated authority, the Authority respectfully requests that the State Water Board
include a clear process to appeal any action taken by the Executive Director thereunder.
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Attached to these comments, the Authority provides proposed revisions to the
draft order that, if incorporated into the final draft order, would adequately address the
Authority’s above-noted concerns. : -

The Authority appreciates the opportunity to comment on the draft order and
hopes its concems will be taken into consideration in drafting the final order.
Very truly yours,

DIEPENBROCK HARRISON
A Professional Corporation’

Attorneys for the
San Luis & Delta-Mendota Water Authority

VCK/jvo

Attachment

cc: Mailing List (attached)
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Proposed Revisions to Nov. 17, 2009 Draft Order Modifying the CDO

ORDER . ' _
[T IS HEREBY ORDERED that Part A. of the ordering section of Order WR 2006-00086,

beginning on page 28, is modified as follows:

A. The State Water Resources Control Board (State Water Board) ORDERS that,
pursuant to Water Code sections 1831 through 1836, the Department of Water
Resources (DWR) and the United States Bureau of Reclamation (USBR) shall take the
following corrective actions and satisfy the following time schedules:

1. DWR and USBR shall implement measures to obviate the threat of non-compliance
‘with Condition 56 on page 159, Condition 1 on pages 159 and 160, and Condition 1 on
pages 160 and 161 of Revised Decision 1641 (D-1641) regarding the 0.7 mimhos/em
electrical conductivity (EC) objective. Beginning April 1, 2005, these conditions require
DWR and USBR to meet the 0.7 EC Water Quality Objective for Agricultural Beneficial

Uses at the following locations specified in Table 2 of D-1641 at page 182:

1) San Joaquin River at Brandt Bridge (interagency Station No. C-6);
2) Old River near Middle River {Interagency Station No. C-8); and
3} Oid River at Tracy Road Bridge (Interagency Station No. P-12)i3 -

Notwithstanding the foregoing, if as a result of the State Water Board's review of the
2006 Bay-Delta Plan, the Board adopts an order or decision modifying DWR’s or
USBR’s responsibility for meeting the interior southern Delta salinity objective, then
DWR and USBR shall i -obvi

comphancecomply with the Board's order or decision.

2. If. as a result of the State Water Board's review of the 2006 Bay-Delta Plan, the Board
adopts an order or decision modifving DWR’s or USBR’s responsibility for meeting the
interior southern Delta salinity objective. and such order or decision requires a
compliance plan, then within 180 days from the completion of the State Water Board's
pending proceeding to consider changes to the interior southern Delta salinity objectives
and the associated program of implementation included in the 2006 Bay-Delta Plan, and
any subsequent water right proceeding to consider whether to change DWR's or USBR's
responsibility for meeting the objectives as a result of any changes to the 2006 Bay-
Delta Plan, DWR and USBR shall submit a-revised; detailed plan and schedule to the
‘Executive Director for compliance with the-conditions set forth § -
abeveby the Board's order or decision. The plan shatl include planned completion dates
for actions that will obw i j -
moly with responsibilities in place at that time. For
purposes of this paragraph, the pending proceeding to consider changes to the interior
southern Delta salinity objectives and the associated program of implementation and any
subsequent water right proceeding shall be deemed to have been completed and an
order or decision issued, which includes a requirement to prepare a compliance plan. if
the State Water Board has not issued a final order in the water right proceeding by
January 1, 2013, unless the Deputy Director for Water Rights determines that the water
right proceeding has been initiated, is proceeding as expeditiously as reasonably
possible, and will be completed no fater than October 1, 2014. To assist DWR and

~
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USBR in determining when the revised compliance plan is due, the Deputy Director will
notify DWR and USBR when the proceeding to consider changes to the interior southern
Delta salinity objectives and the associated program of implementation and any
subsequent water right proceeding have been completed. The plan and schedule
submitted by DWR and USBR are subject to approval by the Executive Director of the
State Water Board, shall be comprehensive, shall provide for full compliance with DWR'’s
and USBR's responsibility to meet the interior southern Deita salinity objective, and shall
include significant project milestones. DWR and USBR shall submit any additional
information or revisions to the schedule and plan that the

13 Hereinafter referred to as the interfor southern Delta salinity objeé;tive. '

Executive Director requests within the period that the Executive Director specifies. DWR

and USBR shall implement the plan and schedule as approved by the Executive
Opce he-fevi noliznce n-sh

Director. M required-and- Onece-approved, complianceplan-shall-supersed
Order WR 2006-0006 and erthis

: —~ . bt
order shail be superseded if, as a result of the State Water Board'’s review of the 2006

Bay-Delta Plan. the Board adopts an order or decision modifying the southern Delta
salinity objectives and/or DWR's or USBR's responsibility therefore.

3. DWR and USBR shali comply without delay with any reasonable requests for
technical assistance, including modeling, necessary to assist the State Water Board in
its current efforts to review and implement the 2006 Bay-Delta Plan expeditiously.
Specifically, within two weeks of adoption of this order, the Deputy Director for Water
Rights will submit to DWR and USBR a scope of work and time schedule for DWR and
USBR to provide modeling assistance to the State Water Board in its current efforts to
review and implement the 2006 Bay-Delta Plan. DWR and USBR shall execute the
scope of work pursuant to the time schedule specified in the scope of work. At the
discretion of the Deputy Director for Water Rights, modifications or additions to the
scope of work may be made to ensure the expeditious review of the 2006 Bay-Delta .
Plan, including the addition of technical assistance unrelated to modeling. If DWR or
USBR object to any provisions of the scope of work, within two weeks of receipt of the
scope of work, or any modifications to that scope of work, DWR and USBR may request
reconsideration of the scope of work by the Executive Director of the State Water Board.
DWR and USBR shall implement any scope of work approved by the Deputy Director for
Water Rights, or by the Executive Director in cases where reconsideration has been
requested.

4. In order to obviate the threat of violation at Station C-6 (San Joaquin River at Brandt
Bridge), within 60 days from the date of this order DWR and USBR shall submit for
approval by the Executive Director any necessary revisions to DWR and USBR’s April
14, 2006 Compliance Plan for Monitoring Station C-6. DWR and USBR shall implement
this element of the April 14, 2008 compliance plan and any revisions to this element of
the plan required by the Executive Director. '

5. DWR, with any needed cooperation from USBR, including funding and technical
assistance, shall continue to implement the temporary barriers project. In addition,
DWR, with assistance from USBR, shall pursue and implement, if feasible, any
improvements to the temporary barriers project, including, but not limited to, the
proposed increase in the height of the barrier located in Middle River near Victoria
Canal. DWR and USBR shall consult with South Delta Water Agency (SDWA) regarding
potential improvements to the temporary barriers project on a yearly basis and as

| {00207187.2)




needed throughout the irrigation season. DWR and USBR shall expeditiously complete -
any necessary analyses to determine the feasibility of any proposed improvements and
shall diligently pursue any permitting or funding needed to implement improvements. If
DWR or USBR disagrees with SDWA regarding the feasibility of a proposed
improvement or the analyses necessary to determine the feasibility of a proposed
improvement, DWR and USBR shall immediately advise the Executive Director who will
make a determination regarding necessary actions. By February 1 of each year, DWR
and USBR shall submit a plan for approval by the Executive Director outlining the
proposed construction and operation of the temporary barriers during the upcoming
irrigation season. DWR and USBR shall implement the ptan as approved by the
Executive Director.

6. USBR shall diligently pursue completion of the Delta-Mendota Canal Recirculation
Project Feasibility Study. DWR and USBR shall submit to the State Water Board copies
of the Final Feasibility Study and the Environmental Impact Statement/Environmental
Impact Report for the project within 10 days of the completion of those documents.

~ 7.DWR and USBR shall study the feasibility of controlling salinity by implementing
measures other than the temporary barriers project, recirculation of water through the
San Joaquin River, and construction and operation of the permanent, operable gates.
For each measure studied, DWR and USBR shall evaluate the extent to which the
measure could controt salinity at each of the interior southern Delta compliance
locations, whether implementation of the measure would result in compliance with the
interior southern Delta salinity objective at each of the locations, the technical and
regulatory feasibility of the measure, the costs of the measure, and any potential impacts
of the measure, including potential impacts to water quality, fishery resources, or water
supplies. The study shall include, but is not limited to, an evaluation of the installation of
low lift pumps at one or more of the temporary barriers. In addition, DWR and USBR
shall evaluate, through modeling, whether compliance with the interior southemn Delta
salinity objective could be achieved by increasing flows in the San Joaquin River. In
evaluating the feasibility of increasing flows in the San Joaquin River, DWR and USBR
shall (1) evaiuate the feasibility of both increased releases from CVP facilities and
purchases or exchanges of water from third parties, and (2) evaluate the potential
impacts of increasing flows on water supplies, including water supplies needed to protect
fishery resources. Within 80 days from the date of this order, DWR and USBR shall

" submit a study plan to the Deputy Director for Water Rights for the Deputy Director's
review and approval. The Deputy Director may direct DWR and USER to make any
changes to the study plan necessary to ensure a meaningful evaluation of alternative .

~ salinity control measures. In addition, the Deputy Director may require DWR and USBR
to conduct the study in phases, to refine or augment the study based on the results of an
earlier phase, or to evaluate a combination of alterative salinity control measures
designed to improve or achieve compliance with the interior southern Delta salinity
objective. DWR and USBR shall make any changes to the study plan that the Deputy.
Director requires within the period that the Deputy Director specifies, and shall conduct
the study in accordance with the approved study plan. Within 180 days from the Deputy |
Director’'s approval of the study plan, DWR and USBR shall submit a report to the
Executive Director that describes the study and its resuilts.

8. During 'thé interim period before the revised compliance plan described in paragraph
2, above, is developed and approved, the authority is delegated to the Executive
Director to require DWR or USBR to implement any additional salinity control measures
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that the Executive Director determines are feasible and reasonable based on the
Executive Director’s review of the studies described-in paragraphs 5 and 6, above, or
any other available information. '

9. In the event that DWR and/or USBR projects a potential exceedance of the 0.7 EC
objective at Interagency Stations C-6, C-8, or P-12, prior to the compliance deadline
specified in the plan approved pursuant to paragraph 2, above, DWR and/or USBR shall
immediately inform the State Water Board of the potential exceedance and shall
describe the corrective actions they are initiating to avoid or reduce the exceedance.

_ Corrective actions may include but are not limited to additional releases from upstream
CVP facilities or south of the Delta State Water Project (SWP) or CVP facilities,
modification in the timing of releases from Project facilities, reduction in exports,
recirculation of water through the San Joaquin River, purchases or exchanges of water
under transfers from other entities, modified operations of temporary barriers, reductions
in highly saline drainage from upstream sources, or alternative supplies to Delta farmers
(including overfand supplies). :

10. If there is an exceedance of the 0.7 EC objective for Interagency Stations C-6, C-8,
or P-12, within 30 days from the date of the exceedance, DWR and USBR shall report to
the Executive Director (1) the length of time over which the exceedance occurred and 2
the corrective actions taken to curtail the exceedance, including the amount of water
bypassed or released from upstream CVP supplies and south of Delta SWP and CVP
supplies, the net reduction in exports, and the measured quantity of other actions, if any,
taken specifically to correct the exceedance. DWR and USB also shall identify the
amount of their Project supplies remaining for beneficial uses following corrective
actions. Upon receipt of the above report, the Executive Director will make a
recommendation to the State Water Board regarding whether to take enforcement
action. in deciding whether to initiate enforcement action, the Executive Director shall
consider the extent to which the noncompliance was beyond DWR’s and USBR’s control
and the actions taken to correct the exceedance.

11. During the interim period, before fhe State Water Board’s pending proceeding to
consider changes to the interior southern Delta salini objectives and the associated
rogram of implementation included in the 2006 Ba -Delta Plan, and any subsequent
water right proceeding to consider whether to change DWR’s or USBR's responsibility
for meeting the objectives as a result of any changes to the 2006 Bay-Delta Plan Every

anth ormm he of the-month-fo na-the-date-of Orda

2006—09967,_—13WR and USBR shall submit to-the-State Water Board a status report to
the State Water Board every three months on progress towards compliance with the

referenced permit/license conditions and an updated projection of the final compliance

date. ing-the-interim-period-before-th ompliance-plan describad. in

activities Unc,iertakel,'n to comply with paragraphs 4, 5, 6 7, and 8, above.

12. If DWR or USBR is unable to collect EC data at Interagency Station Nos. C-6, C-8,
or P-12 for more than seven (7) consecutive days for any reason, DWR and USBR shall
report the outage in writing to the Executive Director. The report shall include the reason
for the loss of data, a plan to restore data coilection, and the anticipated date that data
coliection will resume.
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13. DWR and USBR shall submit to the Executive Director by December 1 of each year
the annual monitoring report required by Condition 11, paragraph ¢, on page 149 of D-
1641, beginning with the report required by December 1, 2005. DWR and USBR shall
make historical results of the monitoring required under paragraph ¢ available fo the
State Water Board and other interested parties by posting the data on the internet.

The posted data shall include a computation of the 30-day running average.

14. DWR and USBR ‘shall serve copies of all reports, plans, and other communications
required by the above paragraphs of this order on the Central Deita Water Agency,
SDWA: San Joaquin County; California Sportfishing Protection Alliance; California Water
Impact Network; and Contra Costa Water District, and shall submit a proof of service to
the Executive Director or to the Deputy Director for Water Rights showing that the copies
_weré_ served concurrently with their submittal to the Executive Director or the Deputy
Director. Upon the failure of any person to comply with a CDO issued by the State
Water Board pursuant to chapter 12 of Part 2 of Division 2 of the Water Code _

- (commencing with section 1825), the Attorney General, upon the request of the State
Water Board, shall petition the superior court for the issuance of prohibitory or
mandatory injunctive relief as appropriate, including a temporary restraining order,
preliminary injunction, or permanent injunction. (Wat. Code, § 1845, subd. (a).} Any
person or entity who violates a CDO may be liable for a sum not to exceed one thousand
dollars ($1,000) for each day in which the violation occurs. (Wat. Code, § 1845, subd.

| o)1),

15. Any decision made or action taken by the Executive Director pursuant to this Order
may be reviewed by the State Water Board, upon a petition for reconsideration. The

petition for reconsideration shall be filed within 14 days of the decision or action. The
effect of the decision or action shall be stayed while the State Water Board reviews the

decision or action.
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Mailing List To Receive Draft Order Regarding
WATER RIGHT HEARING TO CONSIDER MODIFICATION OF
ORDER WR 2006-0006, JUNE 25, 29, AND 30, 2009
DEPARTMENT OF WATER RESOURCES AND
THE UNITED STATES BUREAU OF RECLAMATION

Via: E-Mail

Erick D. Soderlund

Department of Water Resources
1416 Ninth Street, Room 1104
Sacramento, CA 95814

esoderlu@water.ca.gov

Amy L. Aufdemberge

U.S. Department of the Interior
2800 Cottage Way, E-1712
Sacramento, CA 95825
Amy.Aufdemberge@sol.doi.gov
Kayiee. Allen@sol.doi.gov
rsahiberg@usbr.gov

John Herrick, Esq.

South Delta Water Agency
4255 Pacific Avenue, Suite 2
Stockton, CA 95207
Jherraw@aol.com

Rep: South Defta Water Agency
and L afayette Ranch

DeeAnne M. Gillick

P.O. Box 20

Stockton, CA 95201-3020
.dgillick@neumiller.com
tshephard@neumiller.com

Rep: County of San Joaquin and

San Joaquin County Flood Controf and
Water Conservation District

Julia R. Jackson

P.O. Box 148

Quincy, CA 95871

Julia.r jackson@gmail.com

Rep: California Water Impact Network

Tim O’Laughlin

O’Laughlin & Paris LLP

P.O. Box 9259

Chico, CA 95927
towater@olaughlinparis.com
KPetruzzelli@olaughlinparis.com

Rep: San Joaquin River Group Authority

Paul R. Minasian

Minasian Law Firm

P.O. Box 1679

Oroville, CA 95965
pminasian@minasianiaw.com
dforde@minasianiaw.com
awhitfield@minasiantaw.com

Rep: San Joaquin River Exchange
Contractors Water Authority

Dante John Nomellini, Sr.
Nomeliini, Grilli & McDaniel
Professional Law Corporations
P.O. Box 1461

Stockton, CA 95201
ngmplcs@pachell.net

Rep: Central Delta Water Agency

'_Michael B. Jackson

P.O. Box 207

429 W. Main Street

Quincy, CA 85971
mjatty@sbcglobal.net

Rep: California Sportfishing Protection
Alliance

Alexis K. Galbraith, Esq,

Herum Crabtree

2291 W. March Lane, Suite B-100
Stockton, CA 95207 '
agalbraith@herumcrabtree.com
kharrigfeld@herumcrabtree.com
Rep: Stockton East Water District




Via: E-Mail (Cont.’)

Mike Taugher

Environment Reporter

Bay Area News Group - East Bay
Contra Costa Times / Oakland Tribune
mtaugher@bayareanewsgroup.com

Clifford Schuiz

State Water Contractors

Kronick, Moskovitz, Tiedemann & Girard
400 Capito! Mall, 27th Floor
‘Sacramento, CA 95814-3363
cschuiz@kmig.com

Patrick Porgans

Patrick Porgans and Associates, Inc.
P.0O. Box 60840

Sacramento, CA 95860
porgansinc@sbcgiobal.net

Sent By U.S. Mail:

Barbara Barrigan-Parrilla
Restore the Delta

P.O. Box 691088
Stockton, CA 95269

Cari P.A. Neison

Bold, Polisner, Maddow, Neison & Judson
500 Ygnacio Valley Road Ste. 325
Walnut Creek, CA 94596
cpanelson@bpmnj.com

Rep: Contra Costa Water District

Bob Baiocchi

Executive Director g

Water Rights and Fisheries Consultant
California Salmon and Steelhead
Association .

rbaiocchi@gotsky.com

Heather Lea Merenda
Environmental Services Division
23920 Valencia Blvd. #300
Santa Clarita CA 91355
HMERENDA@santa-clarita.com

Mike Robinson
1970 Bowman Road
Stockton, CA 95206




