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======================================================================= 
 
Amend California Code of Regulations, Title 23, Division 3, Chapter 2.7 and adopt Title 23, 
Division 3, Chapter 2.8 to read: 
 
California Code of Regulations 
Title 23. Waters 
Division 3. State Water Resources Control Board and Regional Water Quality Control 
Boards 
 
CH 2.7 WATER DIVERSION AND USE REPORTS 
 
§ 907. Definitions. The following definitions apply to the terms as they are used in this chapter. 
 
(a) “Board” when used in this chapter means the State Water Resources Control Board. 
 
(b) “Board’s website” means www.waterboards.ca.gov. 

(c) “Diverter” means: 

(1) Any person authorized to divert water under a permit or license; or 

(2) Any person required under Water Code, Division 2, Part 5.1 to file a Statement of 
Water Diversions and Use; or 

(3) Any person authorized to divert under a registration or certificate; or 

(4) To the extent authorized by federal law, the federal government for rights claimed 
under permits, licenses, registrations, certificates, statements of water diversion and use, 
and non-reserved and reserved rights on file with the board. 

 
(d) “Reports” when used in this chapter refers to the following documents: 
 

(1) Supplemental Statement of Water Diversion and Use Forms,. Ppursuant to Water 
Code section 5104., supplemental statements of water diversion and use shall be filed at 
three-year intervals, prior to July 1 of the year succeeding the end of each three-year 
interval. 

 
(2) Reports of Permittee and Licensee,. Ppursuant to sections 847 925 and 929 of this 
title., prior to issuance of license, annual progress reports shall be filed promptly by the 
permittee upon forms provided by the board. After issuance of a license, reports shall be 
made when requested by the board upon forms provided by the board. 

 
(3) Reports of Registration and Certificate Holders pursuant to section 924 of this title. 
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(34) Notices of Extraction and Diversion of Water, . Ppursuant to Part 5 of Division 2 of 
the Water Code.,  eEach person in the counties of Riverside, San Bernardino, Los 
Angeles and Ventura who, after 1959, extracts ground water in excess of 25 acre-feet in 
any year shall file with the board, within six months of the succeeding calendar year, a 
“Notice of Extraction and Diversion of Water” on a form provided by the board. 
 
(45) Forms indicating a change of name, address or ownership. 
 

(e) “Twelve month reporting period” means a calendar year beginning January 1 and ending the 
succeeding December 31. 

 (c) “Website” when used in this chapter means www.waterboards.ca.gov. 

 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 1003.5, 1395, 1396, 1397, 4999, 5001, 5105 and 12261, Water Code. 

 
 
§ 908. Compliance.  
 
Failure to meet the requirements of this chapter is a violation subject to civil liability of up to 
$500 per day pursuant to Water Code section 1846. 
 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), and 1846, Water Code. 
 
 
§ 910. Purpose. 
 
The regulations contained in this chapter are adopted for the purpose of implementing and 
carrying out provisions of Chapter 2.7 of Division 1 of the Water Code and Parts 2, 5 and 5.1 of 
Division 2 of the Water Code.  The regulations identify requirements for the mandatory 
electronic filing of reports on the board's internet website.  Reports subject to mandatory 
electronic filing include: supplemental statements of water diversion and use, Water Right 
Progress Reports by Permittees, Reports of Licensees, Reports of Registration and Certificate 
Holders, Notices of Groundwater Extraction and Diversion, and reports filed by watermasters 
pursuant to Water Code section 5101, subdivisions (d) and (e). 
 

Authority: Sections 348, subdivision (a), 1058, 1840, and 1841Water Code. 

Reference: Sections 348, subdivision (a), 5101, 5103, and 5104, Water Code. 

 
§ 911. Construction. 
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(a) To the extent authorized by federal law, this chapter applies to the federal government and 
any reports filed by the federal government for rights claimed under permits, licenses, 
registrations, statements of water diversion and use, stockpond certificates, and non-reserved and 
reserved rights on file with the board. 
 
(b) Nothing in this chapter shall be construed to limit or modify the board’s authority to obtain 
information under any other lawful authority. 
 
Authority cited: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1846, 5101, 5103, and 5104, Water Code. 

 
§ 912. No Conflicts with Other Reporting Requirements. 

(a) Any person with a water right identified in or subject to a statute, order, policy, regulation, 
decision, judgment or probationary designation of the board, a Regional Water Quality Control 
Board, or a court is responsible for meeting the terms and conditions of the statute, order, policy, 
regulation, decision or judgment and the requirements of this chapter.  If there is any conflict or 
inconsistency between the water use reporting requirements subject to the statute, order, policy, 
regulation, decision, judgment or probationary designation and the requirements of this chapter, 
the more stringent requirement or requirements shall control in each instance. 
 
(b) A permit, license, registration, or certificate holder is responsible for meeting the conditions 
of the permit, license, registration, or certificate and the requirements of this chapter.  If there is 
any conflict or inconsistency between the permit, license, or registration condition for water use 
reporting and the requirements of this chapter, the more stringent requirement or requirements 
shall control in each instance. 
 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), and 1846, Water Code. 
 
§ 915. Changes in Name, Address or Ownership. 
 
Pursuant to sections 691, 830, 831, and 1074 of this title, changes in name, address or ownership 
shall be immediately reported to the board electronically using a change of name, address or 
ownership form or the supplemental statement of change form available on the board's website. 
 
Authority cited: Sections 348, subdivision (a), 1058, 1840, and 18411058, Water Code. 

Reference: Section 348, subdivision (a), Water Code. 

 
§ 916. Request for Additional Time 
 
A diverter may submit a request for additional time to comply with the provisions of this chapter 
on a form available on the board’s website.  The Deputy Director for the Division of Water 
Rights may grant such requests upon a showing of good cause. 
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Authority cited: Sections 348, subdivision (a) , 1058, 1840, and 1841, Water Code. 

Reference: Section 348, subdivision (a), Water Code. 

§ 917. Reporting – Insufficient Flows to Support All Diversions. 
 
(a) When flows or projected available supplies in a watershed or subwatershed are sufficient to 
support some but not all projected diversion demand, the Deputy Director for the Division of 
Water Rights may require water diverters located within the watershed or subwatershed to 
electronically submit monthly or more frequent reports of water diversion. 

 
(b) Reports of water diversion shall be submitted in accordance with a schedule approved by the 
Deputy Director for the Division of Water Rights.  The schedule may require monthly, daily, or 
more frequent reporting.  In determining the frequency of reporting, the Deputy Director for the 
Division of Water Rights shall not exceed the frequency of recording required under section 933, 
subdivision (b)(1), of this title. 
 
(c) Water right diversion demand projections made under this section may be based on reported 
diversion and use data, including but not limited to data submitted with Progress Reports by 
Permittees, Reports of Licensees, Reports of Registration and Certificate Holders, Supplemental 
Statements of Water Diversion and Use, and reports filed by watermasters pursuant to Water 
Code section 5101, subdivisions (d) and (e). 

 
(d) Water availability projections made under this section may be based on: 

(1) Projections from the Department of Water Resources or its successor; 

(2) Projections from the National Weather Service, California Nevada River Forecast 
Center, and similar sources; 

(3) Stream gage data; and 

(4) Other data the Deputy Director for the Division of Water Rights determines is 
appropriate, given data availability, data reliability, and staff resources. 

 
(e) The failure to electronically submit diversion reports requested in accordance with the 
applicable schedule approved by the Deputy Director for the Division of Water Rights, even 
when no diversions are made, is a violation subject to civil liability of up to $500 per day 
pursuant to Water Code section 1846. 
 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1846, 5101, 5103, and 5104, Water Code. 

 
§ 920. Supplemental Statements of Water Diversion and Use. 
 
(a) Supplemental statements of water diversion and use shall be filed on forms available at the 
board's website.  A supplemental statement shall be filed annually by July 1 after the close of the 
twelve month reporting period triennially, or promptly if there is a change in the name or address 
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of the person diverting water, or more frequently as directed under section 917.  Notice to the 
board of changes in name, address or ownership must also be reported electronically on the 
change of name, address or ownershipsupplemental statement of change form on the board's 
website.  Filing the change of name, address or ownershipsupplemental statement of change 
form does not eliminate the requirement to file a supplemental statement of water diversion and 
use. 
 
(b) After the board has received an initial statement of water diversion and use as required by 
Water Code section 5101, the board will provide a user name and password to the person 
required to file supplemental statements of water diversion and use.  The electronic supplemental 
statement form will be pre-populated with current ownership information made available to the 
board.  Failure to receive a notice providing a user name and password does not exempt the filer 
from the requirement to file a supplemental statement of changewater diversion and use.  Persons 
required to file a supplemental statement should notify the board prior to the annualtriennial 
reporting date to request a user name and password if the board has not already provided such 
information. 
 
(c) The completed supplemental statement form shall include the following information: 
 

(1) Changes to tThe name(s), address(es), or and other ownership information for the 
diverter record with the board; 
 
(2) The type of water right being claimed for the water diverted under the statement; 
 
(3) The maximum rate of diversion achieved at any time during each month of the year, if 
available; 
 
(4) The amount of water directly diverted and collected to storage in each month and the 
total annual amount diverted.  Each month must contain an entry.  If no diversion 
occurred, a “0” should be entered; 
 
(5) A description of the diversion works, including type of diversion and capacity of 
direct diversion and/or storage facility. 
 
(6) Information on the device or method used to calculate the amount of water diverted. 
 
(5) On or after January 1, 2012, the (7)  The amount of water beneficially used in each 
month and the total annual amount beneficially used.  Each month must contain an entry.  
If no beneficial use occurred in a given month, a “0” should be entered; 
 
(68) The purpose(s) for which the water was diverted and used;.  Use information to be 
provided includes: 
 

(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
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(E) stock watering, including number and type of animals; 
(F) municipal, including approximate population served, and seven digit public 
water system number or other identifier; 
(G) domestic, including number of persons served, lawn or garden area, and seven 
digit public water system number or other identifier, if applicable; 
(H) power generation, including installed capacity in kilowatts, megawatts or 
horsepower; 
(I) recreational, including boating, fishing or other water sports; 
(J) any additional uses not named above, including environmental use. 
 

(79) Any changes in the other information contained in the preceding statement; 
 
(10) Report of water transfers during the twelve month reporting period including transfer 
dates and approving agency; 
 
(11) Report of transferred contract water including contract agency, contract number, 
source, amount of contract water in acre-feet and projected water use in the upcoming 
year. 

 
(d) Water diversion measurement, either direct diversion or diversion to storage including the 
type of device(s) used, additional technology used, who installed the device(s) and any 
alternative method(s) used in measuring the water diversion. 
 
(d)(e) If a substitute or alternative water supply, such as groundwater, contract water, or recycled 
water, is being used in lieu of surface water to be reported under a statement, the report should 
indicate the source and amount of substitute or alternative water used and the amount of surface 
water offset, on a monthly basis. 
 
(e)(f) If the use of an alternative supply of water or any water conservation efforts have resulted 
in a cessation or reduction in use, the report should include a description of the conservation 
efforts employed and indicate the extent and monthly amount of the reduction in water use due to 
these water conservation efforts. 
 

Authority: Sections 348, subdivision (a), 1058, 1840, and 10581841, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, 1011.5, 5100, 5101, 5103 and 5104, Water 
Code. 

 

§ 921. Watermaster Reports Filed with the Board. 

 
(a) Watermasters that elect to file annual reports with the board shall file the reports in an 
electronic format acceptable to the board. 
(b) Reports filed with the board by a watermaster pursuant to Water Code section 5101(d) 
shall include the following information: 

(1) Identity of the person(s) diverting water 
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(2) Description of the general purposes of use 
(3) Description of the place of use 
(4) The type of use 
(5) The quantity of water diverted from each source. 

 
(c) Reports filed with the board by a watermaster pursuant to Water Code section 5101(e) 
shall include the following information: 
 

(1) Identity of the person(s) diverting water 
(2) Description of the place of use 
(3) The quantity of water diverted from each source. 

 
(d) Reports filed with the board by a watermaster pursuant to Water Code section 5001 
shall include the following information: 
 

(1) Identity of the persons who have extracted or diverted water 
(2) Description of the general place of use 
(3) Quantity of water extracted or diverted from each source. 

 
(e) Additional reporting criteria may be included if such criteria are included pursuant to 
an agreement between the board and the watermaster.  Additional requirements may 
include: the diverter's mailing address, assessors parcel number(s), tract number, monthly 
diversion amounts, and total diversion amounts. 

 
Authority: Sections 348, subdivision (a), 1058, Water Code. 

Reference: Sections 348, subdivision (a), 5001, 5101(d), 5101(e), Water Code. 

 
§ 922. Diverters in a Watermaster Service Area. 
 
(a) Pursuant to section 5101 of the Water Code, any person who diverts water in a watermaster 
service area that is not included in reports filed by the watermaster with the board or a court shall 
report such diversions by filing a Supplemental Statement of Water Diversion and Use pursuant 
to section 920 of this chapter. 
 
(b) Any person who diverts pursuant to a permit, license, registration, or certificate in a 
watermaster service area shall file reports pursuant to sections 924, 925 and 929 of this chapter, 
as applicable, even if the diversion is reported by the watermaster. 
 
Authority: Sections 348, subdivision (a), 1058, 1840, 1841, and 5103, Water Code. 

Reference: Sections 348, subdivision (a) 5101(d) and 5101(e), Water Code. 
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§ 924. Water Use Reports of Registration and Certificate Holders. 
 
(a) Reports of registration and certificate holders shall be filed annually by April 1 after the close 
of the twelve month reporting period.  Provisional streamflow data may be used in preparing the 
water use report if final streamflow data are not available by the reporting deadline.  If 
provisional streamflow data are used in the water use report, an amended report based on final 
streamflow data shall be filed within one month of the date the final streamflow data is available.  
The board may rely upon any report, including a report based on provisional data, until and 
unless a revised report is filed.  The report shall be filed electronically on a form available at the 
board’s website. Compliance with the requirement to file a water use report is a condition of 
every registration or certificate.  A failure to file a report under this section is a violation of 
registration and certificate terms, as applicable. 
 
(b) The annual reports shall include the following information: 

(1) A statement of compliance or of non-compliance with the terms and conditions of the 
registration or certificate; 

(2) The purpose(s) for which water is diverted and used; 

(3) The quantity of water diverted from each point of diversion by month (or shorter 
timeframe if otherwise required); and 

(4) For direct diversion, the maximum rate of diversion achieved at any time during each 
month, if available. 

 
(c) The first reports of registration and certificate holders shall be filed for the diversion and use 
of water made during calendar year 2016.  The report for 2016 shall be filed prior to April 1, 
2017. 
 
(d) The requirement to file annual reports of registration and certificate holders is in addition to 
and does not modify the five year renewal period for registrations under section 1228.5 of the 
Water Code. 
 
Authority: Sections 348, subdivision (a), 1058, 1228.6, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1226.1, 1226.2, 1228.2, 1228.3, and 1846, Water Code. 

 
§ 925. Progress Reports by Permittee. 
 
(a) As specified in section 847 of this title, water right permit holders are required to file annual 
progress reports.  Section 846 of this title provides that permittees may also be required to submit 
a written statement of the quantities of water beneficially used.  Annual reports required under 
this section are in addition to any specific reporting requirements in a water right permit. 
 
(b) Annual progress reports by permittees shall be filed by April 1 after the close of the twelve 
month reporting period no later than July of the next year succeeding the year of diversion on 
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forms available at the board's website.  Provisional data and information may be used in the 
progress report if final data are not available by the reporting deadline.  If provisional streamflow 
data are used in the water use report, an amended report based on final streamflow data shall be 
filed within one month of the date the final streamflow data is available.  The board may rely 
upon any report, including a report based on provisional data, until and unless a revised report is 
filed.  A failure to file a progress report is a violation of permit terms. 
 
(c) The annual reports shall include the following information: 
 

(1) A statement affirming compliance or non-compliance with permit terms and 
conditions; 
 
(2) The construction status of the permitted project and status of current water use; 
 
(3) The purpose(s) for which water is diverted and used.  Use information to be provided 
includes: 
 

(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
(E) stock watering, including number and type of animals; 
(F) municipal, including approximate population served, and seven digit public 
water system number or other identifier; 
(G) domestic, including number of persons served, lawn or garden area, etc., and 
seven digit public water system number or other identifier, if applicable; 
(H) power generation, including installed capacity in kilowatts, megawatts or 
horsepower; 
(I) recreational, including boating, fishing or other water sports; 
(J) additional uses not named above, including environmental use;. 

 
(4) Information on the device or method used to calculate the amount of water diverted. 
 
(45) The amount of water taken from each point of diversion in each month (or shorter 
period if otherwise required) from the source, including amount directly diverted, and the 
amount collected to storage, and the total annual amount of water diverted during the 
twelve month reporting period.  Each month must contain an entry.  If no diversion 
occurred in a given month, a “0” should be entered;  
 
(56) The maximum rate of diversion achieved at any time during each month (or shorter 
period if otherwise required), if available of the year, if available; 
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(67) For permits, the annual report shall also include the measurement data required to be 
collected in section 933 of this chapter. For permits that authorize collection of water to 
storage, permittees shall also report the maximum and minimum water surface elevations 
for each reservoir. 

 
(d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled 
water, is being used in lieu of surface water that is required to be reported under this 
sectionreport, the report should indicate the source and amount of substitute or alternative water 
used and the amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have resulted in 
a cessation or reduction in use, the report should include a description of the conservation efforts 
employed and indicate the extent and monthly amount of the reduction in water use due to these 
water conservation efforts. 
 

Authority: Sections 348, subdivision (a), 1058, 1840, and 18411058, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, and 1011.5, and 1846, Water Code. 

 

§ 929. Reports of Licensee. 
 
(a) As specified in section 847 of this title, water rights license holders are required to file reports 
when requested by the board.  Annual reports required under this section are in addition to any 
specific reporting requirements in a water right license. 
 
(b) Reports of licensee shall be filed annually by April 1 after the close of the twelve month 
reporting period and not later than July of the next year succeeding the year of diversion on 
forms available at the board's website.  Provisional data and information may be used in the 
report of licensee if final data are not available by the reporting deadline.  If provisional 
streamflow data are used in the water use report, an amended report based on final streamflow 
data shall be filed within one month of the date the final streamflow data is available.  The board 
may rely upon any report, including a report based on provisional data, until and unless a revised 
report is filed.  A failure to file a licensee report is a violation of license terms. 
 
(c) The annual reports shall include the following information: 
 

(1) A statement affirming compliance or non-compliance with license terms and 
conditions; 
 
(2) The amount of water diverted; 
 
(3) The purpose(s) for which water is diverted and used.  Use information to be provided 
includes: 
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(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
(E) stock watering, including number and type(s) of animals; 
(F) municipal, including approximate population served, and seven digit public 
water system number or other identifier; 
(G) domestic, including number of persons served, lawn or garden area, etc., and 
seven digit public water system number or other identifier, if applicable; 
(H) power generation, including installed capacity in kilowatts, megawatts or 
horsepower; 
(I) recreational, including boating, fishing or other water sports; 
(J) additional uses not named above, including environmental use. 

 
(4) Information on the device or method used to calculate the amount of water diverted. 
 
(45) The amount of water taken from the source from each point of diversion in each 
month (or shorter period if otherwise required), including direct diversion amount, and 
amount collected to storage, and the total annual amount of water diverted during the 
twelve month reporting period.  Each month must contain an entry.  If no diversion 
occurred in a given month, a “0” should be entered. 
 
(56) The maximum rate of diversion achieved at any time during each month (or shorter 
period if otherwise required), if available of the year, if available; 
 
(67) For licenses, the annual report shall also include the measurement data required to be 
collected pursuant to section 933 of this chapter. For licenses that authorize collection of 
water to storage, licensees shall also report the maximum and minimum water surface 
elevations for each reservoir. 

 
(d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled 
water, is being used in lieu of surface water that is required to be reported under this report, the 
report should indicate the source and amount of substitute or alternative water used and the 
amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have resulted in 
a cessation or reduction in use of surface water, the report should include a description of the 
conservation efforts employed and indicate the extent and monthly amount of the reduction in 
water use due to these water conservation efforts. 
 

Authority: Sections 348, subdivision (a), 1011, 1058, 1840, and 18411058, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, and 1011.5, and 1846, Water Code. 

 
§ 930. Notices of Extraction and Diversion. 
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(a) Annual notices of groundwater extraction and diversion required pursuant to Part 5 of 
Division 2 of the Water Code shall be submitted to the board electronically, within six 
months after the close of the succeeding calendar year, on the forms available at the 
board's website.  A failure to file an annual notice of groundwater extraction and 
diversion is considered non-use of water. 

 
(b) The report shall include the following information: 
 

(1) Type of diversion; 
(2) Amount of groundwater extracted during the calendar year; 
(3) Amount of surface water diverted and used, if applicable; 
(4) Method of measurement; 
(5) Supplemental information, if applicable. 

 
(c) Electronic reporting of groundwater extraction and diversion does not apply to those 
persons reporting to local oversight agencies pursuant to section 5009 of the Water Code. 

 
(d) As specified in Section 1070 of this title, a filing fee is required.  The fee must be 
submitted separately from the electronic report. Filing is not complete until the board 
receives the filing fee. 

 
(e) If the use of an alternative supply of water or any water conservation efforts have 
resulted in a cessation or reduction in use, the report should indicate the extent and 
amount of the reduction in water use due to water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, and 1529, Water Code. 

Reference: Sections 1005.1, 1005.2, 1005.3, 1005.4, 1011, 1011.5, 1530, 4999, 5000, 5001, 
5002, 5003 and 5004, Water Code.
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CH 2.8 MEASURING AND MONITORING  
 
§931 Definitions. The following definitions apply to the terms as they are used in this Chapter. 
 
(a) “Accuracy” means the measured volume relative to the actual volume, expressed as a percent, 
and determined at the same frequency as is specified for monitoring in section 933, subdivision 
(b) of this title.  The percent shall be calculated as 100 x (measured value – actual value) / actual 
value. 

(1) “Measured value” is the value indicated by the device or measurement method or 
determined through calculations, such as flow rate combined with duration of flow. 

(2) “Actual value” is the value as determined through laboratory, design, or field testing 
protocols. 

 
(b) “Board” means the State Water Resource Control Board. 
 
(c) “Delta” means the Delta as defined in section 12220 of the Water Code and the Suisun Marsh 
as defined in section 29101 of the Public Resources Code. 
 
(d) “Deputy director” means the Deputy Director for the Division of Water Rights. 
 
(e) “Diverter” means: 

(1) Any person authorized to divert water under a permit or license; or 

(2) Any person required under Water Code, Division 2, Part 5.1 to file a Statement of 
Water Diversions and Use; or 

(3) Any person authorized to divert under a registration; or 

(4) To the extent authorized by federal law, the federal government for rights claimed 
under permits, licenses, registrations, statements of water diversion and use, and non-
reserved and reserved rights on file with the board. 

 
(f) “Diverter with multiple claimed rights” means a diverter who diverts water under more than 
one of the following: permits, licenses, registrations, stockpond certificates, or statements of 
water diversion and use. 
 
(g) “Executive director” means the Executive Director of the board. 
 
(h) “Measurement method” means a method capable of accounting for the rate of direct 
diversion, rate of collection to storage, and rate of withdrawal or release from storage where the 
method is likely to achieve accuracy standards comparable to those of individual measuring 
devices as described in section 933 subdivision (d) of this chapter. 
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(i) “Measuring device” means a device by which a diverter determines and records the numeric 
value of flow rate, velocity or volume of the water passing a designated and calibrated 
observation point during a specific time period.  A measuring device may be a manufactured 
device, an on-site built device, or an in-house built device. 
 
(j) “Place of use” means the legal location where water is used under the water right or claimed 
water right, subject to the following clarifications: 

(1) For livestock stockpond registrations, as defined in section 1228.1, subdivision (b)(3) 
of the Water Code, and for stockpond certificates, as described in section 1226.1 of the 
Water Code, the place of use is the stockpond. 

(2) For single purpose recreational ponds, the place of use is the pond. 

(3) For other ponds or reservoirs, the deputy director may designate the pond or reservoir 
as the place of use for the purposes of compliance with this chapter. 

(4) For instream flow beneficial uses and wetland preservation and enhancement 
dedications, the place of use is the designated reach of the stream or the wetland area 
where the water is applied to beneficial use. 

 
(k) “Point of diversion” means the legal location where water is diverted from its source. 
 
(l) “Qualified individual” means: 

(1) For diversions greater than or equal to 100 acre-feet per year: 

(A) A California-registered Professional Engineer; or 

(B) A California-licensed contractor authorized by the State License Board for C-
57 well drilling or C-61 Limited Specialty/D-21 Machinery and Pumps; or 

(C) A person under the supervision of a California-registered Professional 
Engineer and employed to install, operate, and maintain water measurement and 
reporting devices or methods; or  

(D) In the case of a right or a claimed right to divert by an agency of the federal 
government, a hydrologist or professional engineer experienced and trained in 
water measurement who is employed by the federal agency in that capacity. 

(2) For diversions less than 100 acre-feet per year, a person trained and experienced in 
water measurement and reporting.  This may include the diverter or the diverter’s agent. 

 
(m) “Threatened, endangered, or fully protected fish” means a population of fish that belong to a 
species listed as threatened or endangered pursuant to the Endangered Species Act, (16 U.S.C. §§ 
1531-1544), or the California Endangered Species Act, (Fish & Game Code, §§ 2050-2097) or 
fully protected pursuant to Fish & Game Code, § 5515. 

(n) “Twelve month reporting period” has the same meaning as in section 907, subdivision (e) of 
this title.  
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(o) “Type of measuring device” means a class of measuring devices manufactured or built to 
perform similar functions.  For example, inline flow meters, submerged orifice gates, and 
rectangular, v-notch, and broad crested weirs are types of measuring devices. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13 and 5103, Water Code. 

 
§931.5 Authority of the Delta Watermaster. 
 
The Delta Watermaster may exercise all powers assigned to the deputy director under this 
chapter for any point of diversion located within the Delta.  The deputy director may exercise 
these powers within the Delta during a vacancy in the position of Delta Watermaster or as 
authorized by the Delta Watermaster. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 85230, Water Code. 

 
§932 Applicability. 
 
(a) Except as provided in subdivision (d), the following diverters shall install and maintain a 
measuring device or employ a measurement method capable of measuring the rate of diversion, 
rate of collection to storage, the rate of withdrawal or release from storage, and the total volume 
of water diverted or collected to storage: 

(1) Any person authorized to divert greater than 10 acre-feet of water per year under a 
permit or license. 

(2) Any person who has previously diverted or intends to divert greater than 10 acre-feet 
of water per year and is required under Water Code Part 5.1 to file a Statement of Water 
Diversions and Use. 

(3) Any person authorized to divert greater than 10 acre-feet of water per year or to have 
a storage facility with a capacity greater than 10 acre-feet under a registration. 

 
(b) A diverter with multiple claimed rights shall install and maintain a measuring device or 
employ a measurement method for all water rights to divert from the same point of diversion or 
serving the same place of use if the sum of the diverter’s multiple claimed rights serving the 
place of use exceeds 10 acre-feet per year, or exceeds such other measurement threshold as the 
deputy director may establish under subdivision (d) of this section.  Measurement methods 
employed by a diverter with multiple claimed rights shall be capable of measuring the rate of 
diversion, rate of collection to storage, the rate of withdrawal or release from storage, and the 
total volume of water diverted or collected to storage. 
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(c) Effective Dates. 

(1) The deadlines for the installation and certification of measuring devices or the 
adoption of a measurement method shall be: 

(A) On or before January 1, 2017, for a diverter with a right or a claimed right to 
divert 1000 acre-feet of water per year or more. 

(B) On or before July 1, 2017, for a diverter with a right or a claimed right to 
divert 100 acre-feet of water per year or more. 

(C) On or before January 1, 2018, for a diverter with a right or a claimed right to 
divert greater than 10 acre-feet of water per year. 

(2) For a diverter with multiple claimed rights, the deadlines for the installation and 
certification of measuring devices or methods shall be as follows for each point of 
diversion or place of use shared by multiple claimed rights: 

(A) On or before January 1, 2017, where the sum of all the multiple claimed 
rights to divert from the same point of diversion or to serve the same place of use 
is 1000 acre-feet of water per year or more. 

(B) On or before July 1, 2017, where the sum of all the multiple claimed rights to 
divert from the same point of diversion or to serve the same place of use is 100 
acre-feet of water per year or more. 

(C) On or before January 1, 2018, where the sum of all the multiple claimed rights 
to divert from the same point of diversion or to serve the same place of use is 
greater than 10 acre-feet of water per year. 

(D) In the event of any conflict between deadlines for a diverter with multiple 
claimed rights, the more stringent requirement shall control. 

 
(d) Increasing the Measurement Threshold. 

(1) Beginning January 1, 2017, the deputy director may issue orders to increase the 10 
acre-feet measurement threshold of subdivision (a) in a watershed or subwatershed 
incrementally to or above 25 acre-feet.  The deputy director may authorize an increased 
measurement threshold after: 

(A) Considering the total monthly quantities of water diverted in relation to the 
monthly quantity of water available within the watershed or subwatershed; the 
requirements of any policy, decision or order of the board or a court; and the need 
for diversion and bypass information to evaluate impacts from the diversions of 
water to public trust resources.  The deputy director may require submission of 
documentation on the nature and scope of diversions in the watershed prior to 
issuing the order; and 

(B) Reviewing any relevant information submitted by affected diverters, federal, 
state, local, or tribal governments, or other interested parties regarding a proposed 
increase in reporting threshold; and 
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(C) Determining that the benefits of the additional reporting information at a 
specific measurement threshold are substantially outweighed by the cost of 
installing measuring devices, or employing measurement methods, or employing 
alternative compliance plans; and 

(D) Determining that increasing the measurement threshold will not injure public 
trust resources or any threatened, endangered, or fully protected fish. 

(2) The deputy director shall not increase the measurement threshold in a watershed or 
subwatershed above those established in any other regulation, policy, decision, order or 
other legal requirement adopted by the board, a Regional Water Quality Control Board, 
or a court, unless the change is authorized by such previous requirements. 

(3) The deputy director may review each proposal to increase the reporting threshold on a 
case-by-case basis. 

(4) The deputy director may authorize an increased measurement threshold for a period 
not to exceed five years.  If changing conditions warrant, the deputy director may modify 
or cancel any such authorization. 

(5) The deputy director shall maintain and post on the board’s website a list of 
measurement thresholds for watersheds or subwatersheds where the measurement 
threshold is greater than 10 acre-feet. 

(6) A decision or order issued under this section by the deputy director is subject to 
reconsideration under article 2 (commencing with section 1122) of chapter 4 of part 1 of 
division 2 of the Water Code, and all applicable sections of this title. 

 
(e) Other Measurement and Monitoring Requirements. 

(1) Any person with a water right identified in or subject to a statute, order, policy, 
regulation, decision, judgment or probationary designation of the board, a Regional 
Water Quality Control Board, or a court is responsible for meeting the terms and 
conditions of the statute, order, policy, regulation, decision or judgment and the 
requirements of this chapter.  If there is any conflict or inconsistency between the 
measurement and monitoring requirements subject to the statute, order, policy, 
regulation, decision, judgment or probationary designation and the requirements of this 
chapter, the more stringent requirement or requirements shall control in each instance. 

(2) A permit, license, or registration holder is responsible for meeting the conditions of 
the permit, license, or registration and the requirements of this chapter.  If there is any 
conflict or inconsistency between the permit, license, or registration condition for 
measurement and monitoring and the requirements of this chapter, the more stringent 
requirement or requirements shall control in each instance. 
 

(f) Failure to maintain a measuring device, employ a measurement method, or implement an 
alternative compliance plan in accordance with the requirements of this chapter is a violation 
subject to civil liability of up to $500 per day pursuant to Water Code section 1846. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1122, 1123, 1846, and 5103, Water Code.   



 

18 

 

§933 Measuring Device Requirements. 

(a) Measurement Options.  A diverter may choose any measuring device, or combination of 
devices, that meet the requirements of this section. 
 
(b) Data 

(1) Data Recording. The measuring device shall be capable of recording the date, time, 
and at least one of the following: total volume of water diverted, flow rate, water 
velocity, or water elevation.  The data shall be recorded in a format retrievable and 
viewable using Microsoft Excel, Microsoft Access, or other software program authorized 
by the deputy director.  The measuring device shall be capable of recording the required 
information as follows: 

 (A) For direct diversion: 

(i) On an hourly or more frequent basis for a diverter with a right or a 
claimed right to divert 1000 acre-feet of water per year or more. 

(ii) On a daily or more frequent basis for a diverter with a right or a 
claimed right to divert 100 acre-feet of water per year or more. 

(iii) On a weekly or more frequent basis for a diverter with a right or a 
claimed right to divert more than 10 acre-feet of water per year. 

(B) For direct diversion by a diverter with multiple claimed rights: 

(i) On an hourly or more frequent basis, where the sum of the diversions 
made under the claimed rights from the same point of diversion or to serve 
the same place of use is 1000 acre-feet of water per year or more. 

(ii) On a daily or more frequent basis, where the sum of the diversions 
made under the claimed rights from the same point of diversion or to serve 
the same place of use is 100 acre-feet of water per year or more. 

(iii) On a weekly or more frequent basis, where the sum of the diversions 
made under the claimed rights from the same point of diversion or to serve 
the same place of use is greater than 10 acre-feet of water per year. 

(iv) In the event of any conflict between recording requirements for a 
diverter with multiple claimed rights from the same point of diversion or 
to serve the same place of use, the more stringent requirement shall 
control. 

(C) For storage in a reservoir or pond: 

(i) On an hourly or more frequent basis for a reservoir or pond with a 
storage capacity of 1000 acre-feet or more.  

(ii) On a daily or more frequent basis for a reservoir or pond with a storage 
capacity of 200 acre-feet or more. 
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(iii) On a weekly or more frequent basis for a reservoir or pond with a 
storage capacity of 50 acre-feet or more and less than 200 acre-feet. 

(iv) On a monthly or more frequent basis for a reservoir or pond with a 
storage capacity of greater than 10 acre-feet and less than 50 acre-feet. 

(v) In the event of any conflict between recording requirements for a 
diverter with multiple claimed rights to divert to storage in a reservoir or 
pond, the more stringent requirement shall control. 

(2) Data Submittal.  

(A) Each diverter to which a measurement requirement applies shall submit the 
data from each measuring device to the board as required by chapter 2.7 of 
division 3 of this title, and within 30 days of any request or order by the board. 

(B) For a reservoir subject to drawdown and refill during the collection to storage 
season, or that is otherwise operated in a cyclical manner, the maximum and 
minimum water surface elevations, the corresponding reservoir volume, and the 
monitoring dates shall be measured and the resulting data maintained.  

(C) For each reservoir, if water is diverted or flows into the reservoir under more 
than one bases of right, including groundwater or water purchased under a 
contract, the amounts reported to the board shall be limited to the amounts 
covered by the water right being reported.  A record of the alternative supplies 
entering the reservoir throughout the year shall be maintained to demonstrate that 
water stored is under a separate basis of right or contract.  

(3) Data Retention. Each diverter shall keep records of the data from each measuring 
device for a period of no less than 10 years.  

 (4) Telemetry Requirements. 

(A) This paragraph applies to any diverter who:  

(i) Diverts more than 10,000 acre-feet annually; or  

(ii) Owns or operates a reservoir or pond with a storage capacity of 10,000 
acre-feet or more; or 

(iii) Diverts during the period from June 1 through September 30, and 
directly diverts more than 30 cubic feet per second at any time; or 

(iv) Diverts during the period from June 1 through September 30, and has 
claimed water right(s) to more than 20 percent of historic calculated mean 
monthly stream flow as measured by a stream gage with publically available 
records maintained by the U.S. Geological Survey, the California Department of 
Water Resources, the U.S. Army Corps of Engineers, or the board, or such other 
percentage as the deputy director shall determine; and any of the following 
conditions apply: 

(a) Threatened, endangered, or fully protected fish species are 
present or have historically been present; or 
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(b) The diversion is made from a stream that is part of the board’s 
North Coast Instream Flow Policy area; or  

(c) The diversion is made from the Deer Creek, Mill Creek, or 
Antelope Creek watersheds of the Sacramento River watershed; or 

(d) The diversion is made from the Mark West Creek, Green 
Valley Creek, Mill Creek, or Dutch Bill Creek watersheds of the 
Russian River watershed; or 

(B)This paragraph applies to all rights, claimed rights, or combinations of rights 
and claimed rights to divert from a single or shared point of diversion if the sum 
of such rights or claimed rights meets the criteria of subparagraphs (A)(i), (A)(iii), 
and (A)(iv) of this paragraph. 

(C) By January 1, 2020, diverters subject to subparagraphs (A)(i), (A)(ii), or 
(A)(iii) of this paragraph shall provide telemetered diversion data via a public 
website that displays the data on at least a daily basis, and that is updated weekly, 
at minimum.  For diverters subject to subparagraph (A)(iv), the deputy director 
may establish the appropriate date and percentage of stream flow for telemetering 
after notice and opportunity for comment.  The data shall be provided to the board 
upon the request of the deputy director in a format retrievable and viewable using 
Microsoft Excel, Microsoft Access, or other software program authorized by the 
deputy director.  The deputy director shall not require telemetering of any diverter 
who diverts less than 10 percent of the calculated stream flow. 

(D) The board may adjust the percent threshold of historic calculated mean 
monthly stream flow below 10 percent on an individual stream after notice and 
opportunity for comment and following a board meeting. 

 
(c) Calculating Volume from Recorded Data.  If a measuring device measures the flow rate, 
water velocity, or water elevation, and does not report the total volume of water diverted or 
delivered, the diverter shall report the conversion method used to convert the measured value to 
volume.  The conversion method shall be approved by a qualified individual. 

(1) For a measuring device that measures flow-rate, the report shall describe protocols 
used to record the duration of operation where volume is derived by the following 
formula: Volume = (flow rate) x (duration). 

(2) For a measuring device that measures flow velocity only, the report shall describe 
protocols used to determine the cross-sectional area of flow and the duration of operation, 
where volume is derived by the following formula: Volume = (velocity) x (cross-section 
flow area) x (duration). 
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(3) For a measuring device that measures water elevation at the device (e.g. flow over a 
weir or differential elevation on either side of a device), the report shall describe 
protocols used to derive flow rate at the measuring device and the method or formula 
used to derive volume from the measured elevation value(s). 

 
(d) Required Accuracy.  The accuracy for each measuring device applies to the volume diverted 
or stored. 

(1) A measuring device installed on or before January 1, 2016, shall be certified to be 
accurate to within ±15 percent by volume based on periodic testing of the installed 
device.  

(2) A measuring device installed or replaced after January 1, 2016 that is used to measure 
the diversion of water shall be certified to be accurate to within: 

(A) ±5 percent by volume in the laboratory if using a laboratory certification. 

(B) ±10 percent by volume based on periodic testing of the installed device if 
using a non‐laboratory certification for a diverter with a right or a claimed right 
greater than or equal to 100 acre-feet per year. 

(C) ±15 percent by volume based on periodic testing of the installed device if 
using a non‐laboratory certification for a diverter with a right or a claimed right 
greater than or equal to 10 acre-feet per year. 

(3) A measuring device installed or replaced after January 1, 2016 that is used to measure 
the water stored in a reservoir or pond shall be certified to be accurate to within: 

(A) ±10 percent by volume in based on periodic testing of the installed device for 
a reservoir or pond with a storage capacity of 200 acre-feet or more. 

(B) ±15 percent by volume in based on periodic testing of the installed device for 
a reservoir or pond with a storage capacity greater than 10 acre-feet and less than 
200 acre-feet. 

 
(e) Certification of Accuracy.  The accuracy of a measuring device shall be initially certified and 
documented as follows: 

(1) For a measuring device installed prior to January 1, 2016, the accuracy required shall 
be initially certified and documented by field-testing performed by an individual trained 
in the use of relevant field-testing equipment.  The results from the field testing shall be 
documented in a report approved by a qualified individual and shall be filed with the next 
subsequent water use report. Stream gages installed and maintained by the U.S. 
Geological Survey or the U.S. Army Corps of Engineers do not require additional 
certification of the stream gage device accuracy pursuant to this section. 

(2) For a measuring device installed or replaced after January 1, 2016, the accuracy shall 
be initially certified and documented by either: 
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(A) Laboratory certification prior to installation of a measuring device as 
documented by the manufacturer or an entity, institution or individual that tested 
the device following relevant industry-established protocols.  Documentation 
shall include the manufacturer’s literature or the results of laboratory testing of an 
individual measuring device or type of measuring device; or 

(B) Non-laboratory certification after the installation of a measuring device based 
on periodic testing of the installed device, as documented by either: 

(i) The affidavit or declaration of a qualified individual documenting the 
design and installation of the measuring device at a specified location; or 

(ii) A report approved by a qualified individual documenting the field-
testing performed on the installed measuring device by an individual 
trained in the use of field testing equipment. 

 
(f) Protocols for Field-Testing and Field-Inspection and Analysis.  Field-testing shall be 
performed for a measuring device according to the manufacturer’s recommendations or design 
specifications and be overseen by a qualified individual.  Field inspection and analysis protocols 
shall be performed and the results shall be approved by a qualified individual for each measuring 
device to demonstrate the following: 

(1) The design and installation standards used for each measuring device meets the 
accuracy standards of subdivision (d) of this section; and 

(2) The operation and maintenance protocols will ensure compliance with the accuracy 
standards of subdivision (d) of this section. 
 

(g) Installation, Maintenance and Performance Requirements.  A measuring device shall be 
installed, maintained, operated, inspected, and monitored to ensure the accuracy standards of 
subdivision (d) of this section are met.  The installation of a measuring device shall be performed 
by a qualified individual. 
 
(h) Calibration.  The measuring device shall be calibrated by a qualified individual upon 
installation and at least once every five years thereafter.  The diverter shall be responsible for 
more frequent calibration of measuring device(s) as necessary to ensure the accuracy 
requirements of subdivision (d) of this section are met. 
 
(i) Measuring Device Location.  No delivery or use of water shall occur between the point of 
diversion and the location of the measuring device, unless otherwise measured. 
 
(j) Accessibility.  The measuring device shall be installed in a manner such that it is readily 
accessible for reading, inspection, testing, repair or replacement.  The diverter shall make the 
measurement device reasonably available for inspection by an authorized representative of the 
board upon request.  The diverter shall provide the board’s representative with reasonable access 
to inspect the measuring device.  Failure to provide such reasonable access is a violation of this 
regulation. 
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(k) Verification of Measuring Device.  The board may conduct a field inspection or request 
additional information from the diverter to determine if the measuring device has been properly 
installed and meets the requirements of this section.  Failure to timely install a measuring device 
or verify its accuracy is a violation of this regulation.  
 
(l) Inadequate Measuring Device. If a measuring device fails to meet the accuracy requirements 
of subdivision (d) of this section, the diverter shall repair or replace the measuring device at their 
own expense to meet such requirements. 

(1) Notification. A diverter shall timely notify the board in writing upon detecting that the 
holder’s measuring device does not comply with the accuracy requirements of 
subdivision (d) of this section.  The notification shall include the diverter’s plan to take 
appropriate, timely corrective action to comply with the accuracy requirements of 
subdivision (d) of this section.   

(2) Enforcement. Failure to timely repair or replace a measuring device that does not 
comply with the accuracy requirements of subdivision (d) of this section is a violation of 
this regulation.   

 
(m) Lawful authority. Nothing in this section shall be construed to limit or modify the board’s 
authority to obtain information under any other lawful authority. 
 
Authority: Sections 183, 1051, 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

§934 Measurement Method. 

(a) A measurement method is a protocol for measuring water diversions, other than through a 
measuring device at each authorized point of diversion, where the method achieves the accuracy 
requirements of subdivision (e) of this section.  The board encourages diverters on a local or 
regional basis to cooperate and establish a measurement method or methods to measure direct 
diversion, diversion to storage, and withdrawal or release from storage in an efficient and cost 
effective manner which meets the accuracy requirements of subdivision (e) of this section.  Any 
measurement method shall be able to quantify the amount of water diverted under all separate 
priorities of rights being exercised.  If the claimed water rights included in a measurement 
method have different requirements under section 933, the more stringent requirement shall 
control for all of the claimed water rights covered by the measurement method. 

(b) Minimum Standards for Measurement Method.  

(1) Form and Content.  A measurement method shall be prepared by a qualified 
individual and shall include, at a minimum,  a written description that includes the 
following information: 

(A) Name and contact information of all participants, including designation of 
an agent to serve as the primary contact person. 
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(B) Topographic or aerial map(s) showing location of participants and 
covered lands (including all assessor parcel numbers).  The map shall 
conform to the mapping requirements of article 7 of chapter 2 of division 3 of 
this title.   

(C) Description of how the measurement method is implemented to meet the 
requirements of this chapter. 

(D) Documentation required under subdivision (f) of this section verifying the 
accuracy of the measurement method. 

(E) Description of the permits, licenses, registrations, certificates and water 
right claims covered by the measurement method including for each 
individual right: file number, owner name, water right type, priority of 
diversion, monthly and annual diversion amounts, place of use, purpose of 
use, and alternative sources of water. 

(F) Description of how the measurement method will account for each 
priority of right during periods of insufficient supply. 

(2) Action by the deputy director.  The deputy director may review measurement methods 
at the deputy director’s discretion, and may reject measurement methods that fail to meet 
the requirements of this section.  A measurement method shall not be authorized where 
any requirement of any contract, policy, order, decision, judgment, determination, or 
other regulatory requirement of the board, a Regional Water Quality Control Board, other 
state or federal agency, or a court requires that diversions be measured by a measuring 
device at each point of diversion.  

(3) Initial Term and Renewal. The deadlines for the adoption of a measurement method 
shall be in accordance with subdivision (c) of section 932 of this title. 

 
(c) Shared Measurement Point Upstream of the Delivery Point or Farm Headgate.  A group of 
diverters may measure water diverted at a location upstream of their respective delivery points or 
farm headgates or at shared points of diversion if a written agreement is in place for the diverters 
to share a measuring device located at the shared point of diversion.  Diverters using a shared 
measuring device under this subdivision shall report the following additional information to the 
board on an annual basis: 

(1) The methodology used to apportion the volume of water delivered from the shared 
point of diversion to each downstream diverter, including how water will be apportioned 
among the diverters participating in the agreement during periods of insufficient supply 
while preventing injury to any other legal user of water or to public trust resources. 

(2) The field or flow condition at each individual diverter’s delivery point downstream of 
the point of measurement including the duration of water delivery to the individual 
diverter, annual water use patterns, irrigated acreage (including GIS map showing 
assessor’s parcel number and USDA field identification number), crops planted, on-farm 
irrigation system, and other relevant distinctions in beneficial uses and water 
management practices. 

(3) Consumptive use of water for each individual diverter, if available. 
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(d) Data 

(1) Data Recording. The measurement method shall be capable of reporting the date, 
time, and total amount of water diverted in accordance with the requirements of 
subdivision (b) of section 933 of this title.  The data shall be recorded in a format 
retrievable and viewable using Microsoft Excel, Microsoft Access, or other software 
program authorized by the deputy director. 

(2) Data Submittal. Each diverter or claimant shall submit data from the measurement 
method to the board pursuant to chapter 2.7 of division 3 of this title, or within 30 days of 
request of the deputy director.  Water use data for each twelve month reporting period 
shall be submitted on a form available on the board’s website with the appropriate water 
use report including a Progress Report by Permittee, Report of Licensee, Supplemental 
Statement of Water Diversion and Use, and Water Use Reports of Registration and 
Certificate Holders. 

 
(e) Required Accuracy.  The accuracy of the measurement method to determine the volumes of 
water diverted, diverted to storage, and withdrawn or released from storage shall reasonably 
achieve accuracy standards comparable to the standards listed in subdivision (d) of section 933 
of this title for individual measuring devices.  The accuracy of the measurement method shall be 
determined by a qualified individual. 
 
(f) Certification of Measurement Method Accuracy.  The accuracy of a measurement method 
shall initially be certified and documented by field-testing performed by an individual trained in 
the use of relevant field-testing equipment.  The results from the field testing shall be 
documented in a report approved by a qualified individual and shall be filed with the subsequent 
water use report.  When the measurement method applies to water diverted for agricultural use, 
the certification shall be based on a statistically significant number of sampling points based on 
crop type and field size, include field testing and measurement during multiple phases of the 
crop-growth cycle, include all factors which influence consumptive use of water, and include any 
estimated tailwater return flows and percolation losses, where applicable.  Field notes, 
calculations, and other materials used in the certification shall be included in the report. 
 
(g) Operation and Performance Requirements.  A measurement method shall be operated and 
maintained to meet the accuracy standards of subdivision (e) of this section.  Field testing and re-
analysis that the measurement method meets the requirements of this section shall be performed 
by a qualified individual upon installation, and at least once every five years thereafter. 
 
(h) Inadequate Measurement Method.  If a measurement method fails to meet the accuracy 
standards of subdivision (e) of this section, the measurement method shall be corrected to 
comply with such standards. 
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(1) Notification. The diverters employing a measurement method shall notify the board in 
writing within 30 days of finding a measurement method does not comply with the 
accuracy standards of subdivision (e) of this section.  The notification shall include a plan 
to take appropriate, timely corrective action.  

(2) Enforcement. Failure to correct defects or to ensure the measurement method 
complies with the accuracy standards of subdivision (e) of this section is a violation of 
this regulation. 

(3) Measuring Devices Required. If defects in the measurement method are not timely 
corrected, measuring devices shall be installed at each point of diversion previously 
covered by a measurement method within 90 days.   

 
(i) Measurement Method Duration and Renewal. 

(1) A measurement method may remain in effect for a period of not more than five years, 
commencing from the effective date applicable to diversions subject to the plan pursuant 
to subdivision (c) of section 932 of this title. 

(2) A diverter may renew a measurement method by resubmitting it, with or without 
amendment, before the method expires. 

(3) The deputy director may reject a measurement method renewal for failure of the 
diverter(s) to implement a previous measurement method or for failure to achieve the 
required accuracy.  Incomplete measurement method documentation, documentation that 
do not meet the minimum standards of this section, and lapses in measurement methods 
shall not relieve a diverter of the requirement to fully comply with sections 933 and 934 
of this chapter. 

 
(j) Measurement methods submitted in accordance with the provisions of this section shall be 
timely implemented.   
 
Authority: Sections 183, 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 
§935 Alternative Compliance for a Measuring Device or Measurement Method 
Requirement. 
 
(a) Alternative Compliance – Generally.  In circumstances where strict compliance with sections 
933 or 934 of this title is not feasible, would be unreasonably expensive, would unreasonably 
affect public trust uses, or would result in the waste or unreasonable use of water, a diverter may 
submit an alternative compliance plan. 
 
(b) Minimum Standards – an alternative compliance plan under subdivision (a) shall meet the 
following minimum standards: 

(1) The plan shall include the following information:  
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(A) The name and contact information for all diverters covered by the plan; 

(B) The name and contact information for the person designated to represent all 
diverters covered by the plan in matters before the board; 

(C) Identification of each individual water right type and priority covered by the 
plan; 

(D) A detailed description of the area served by the plan, including all points of 
diversion whether used or not used, all methods of diversion, any conveyance 
systems, all beneficial uses of water, and all acreage served;  

(E) The assessor’s parcel numbers and ownership within the area covered by the 
plan; 

(F) Identification of the proposed measurement frequency; 

(G) Identification of the proposed measurement methodology; 

(H) Topographic map(s) or aerial photograph(s) of the area covered by the plan 
that show the separate places of use authorized to be served by claimed water 
rights covered by the plan and showing the acreage served;  

(I) An implementation schedule, including date-specific, objective milestones of 
plan implementation from date of filing through final implementation, including 
the estimated milestones for acquiring permits required for plan implementation 
and the estimated milestones for compliance with the California Environmental 
Quality Act, if required;  

(J) Budget for implementation of the plan and the source(s) of financing for the 
plan; 

(K) A list of any permits required for plan implementation, the agencies that will 
issue the permits, and expected dates for issuance;  

(L) An affirmation, signed by all diverters covered by the plan, that the plan will 
be implemented in accordance with the schedule contained therein and that all 
claimed water rights covered by the plan will not be exercised outside the scope 
of the plan. 

 
(2) The plan shall include an explanation and substantiating documentation of alternative 
compliance for each of the requirements of sections 933 and 934 of this title.  Absent 
substantiation of the specific basis for reduced performance standards, the plan shall state 
how compliance with sections 933 and 934 of this title will be achieved. 

 
(3) The plan shall provide detailed documentation establishing and supporting the 
specific basis for claiming that strict compliance with sections 934 and 935 of this title is 
not feasible, would be unreasonably expensive, would unreasonably affect public trust 
uses, or would result in the waste or unreasonable use of water.  Any claim that strict 
compliance is unreasonable expensive shall be accompanied by a cost analysis. 

 
(4) The plan shall include a certification by a qualified individual that the plan is in 
compliance with this chapter.  



 

28 

 
(c) Filing of Alternative Compliance Plan. 
 

(1) The alternative compliance plan shall be filed no later than the compliance deadline 
applicable to the diverter(s)’ claim(s) of right under subdivisions (b) and (c) of section 
932 of this title. 
 
(2) The alternative compliance plan shall be filed electronically on a form available on 
the board’s website. 
 
(3) The alternative compliance plan shall be filed under penalty of perjury.  

 
(d) Diverters under an alternative compliance plan shall report on plan implementation. 
Documentation of compliance with the timelines and other elements of the alternative 
compliance plan shall be filed with the applicable annual report under chapter 2.7 of this title.   
 
(e) All plans submitted in accordance with the provisions of this section shall be timely 
implemented in accordance with the schedule contained therein.   
 
(f) The deputy director may make such determinations for a plan, group of substantially similar 
plans, or group of plans for substantially similar projects. 
 
(g) Alternative compliance plans received pursuant to this section will be posted on the board’s 
website. The deputy director shall provide opportunity for comment by any interested parties.  
 
(h) The deputy director may:  
 

(1) Review any plan, request additional information to support a plan, and confer 
informally with a plan’s sponsor to suggest modification in the plan; 
 
(2) Audit any plan or any element of a plan for compliance with this chapter; 
 
(3) Require submission of evidence of plan implementation in accordance with the 
schedule therein; 
 
(4) Require changes or modification to any plan or plan component necessary to achieve 
compliance with this chapter,  
 
(5) Require that any defect in a plan be corrected within a reasonable time; and  
 
(6) Reject any plan that fails to meet the requirements of this chapter.   

 
(j) A decision or order issued under subdivision (h) of this section is subject to reconsideration 
under article 2 (commencing with section 1122) of chapter 4 of part 1 of division 2 of the 
California Water Code, and all applicable sections of this title. 
 
(k) Plan Duration and Renewal. 
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(1) An alternative compliance plan may remain in effect for a period of not more than 
five years, commencing from the effective date applicable to diversions subject to the 
plan pursuant to subdivision (c) of section 932 of this title. 
 
(2) A diverter may renew an alternative compliance plan by resubmitting it, with or 
without amendment, before the plan expires. 
 
(3) The deputy director may reject a plan renewal for failure of the diverter to implement 
a previous plan according to its schedule, or for failure of a previous plan to achieve the 
required accuracy.  Incomplete plans, plans that do not meet the minimum standards of 
this section, and lapses in plans shall not relieve a diverter of the requirement to fully 
comply with sections 933 and 934 of this chapter. 

 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 
§936 Request for Additional Time. 
 
(a) A diverter may submit a request for additional time to comply with the provisions of this 
Chapter on a form available on the board’s website.  The additional time granted by the deputy 
director shall not exceed 24 months per extension. 
 
(b) Approval of a time extension request is contingent on the following:  

(1) Financial considerations shall be considered only in cases where the diverter has 
requested agency funding, and is awaiting grant or loan award. 

(2) Extensions based on other considerations are limited to: 

(A) minimum time needed to access site due to weather conditions; or 

(B) minimum time needed to obtain other agency permits; or 

(C) minimum time needed to comply with construction time periods set in other 
agency permits; or 

(D) unforeseen circumstances.     
 
(c) All time extension requests shall be accompanied by documentation of grant or loan request 
or agency permit requests, as applicable.  Funding and/or permit approval documents shall be 
submitted to the deputy director within 30 days of receipt.  Time extension requests based on 
unforeseen circumstances shall be accompanied by a showing of good cause and a showing that 
all reasonable efforts have been made to comply with the timelines established in the subdivision 
(c) of section 932 of this chapter.   
 
(d) All time extension requests shall be accompanied by a plan documenting the additional time 
needed to comply with the provisions of this chapter.  The plan shall describe the interim 



 

30 

measurement practices the diverter will implement while diligently pursuing compliance with 
this chapter. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 
§937 Report of Water Measuring Device. 
 
(a) Report - Filing Requirements. A report of water measuring device shall be filed electronically 
on a form available on the board’s website. 

(1) For measuring devices installed on or before January 1, 2016, a diverter shall 
submit a report of water measuring device to the board with the first water use report 
filed after January 1, 2017. 

(2) For measuring devices installed after January 1, 2016, a diverter shall submit a 
report of water measuring device to the board with the first water use report submitted 
after installation of the device. 

(3) After the initial report has been submitted, the diverter shall provide the board with 
a report of water measuring device at five year intervals. 

(4) The diverter shall submit a report of water measuring device to the board within 30 
days of installation or calibration of a new or replacement measuring device. 

(5) The diverter shall submit a report of water measuring device to the board within 30 
days of request from the board. 

 
(b) Form - Content. The report of water measuring device shall contain the following 
information, as applicable: 

(1) Name of diverter. 

(2) Contact information for the person testing the performance of the device, including 
email address. 

(3) Water right identification number, if assigned. 

(4) Type of measuring device. 

(5) Make, model number and serial number of the measuring device. 

(6) Type of recording device. 

(7) Make, model number and serial number of the recording device. 

(8) Units of measurement. 

(9) The date of installation. 

(10) Certification of accuracy. 

(11) Name of the person who installed the measuring device. 

(12) Date of most recent calibration or recalibration of the measuring device. 
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(13) Maintenance schedule for the measuring device and the recording device. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

§938 Compliance.  
 
Failure to meet the requirements of this Chapter is violation subject to civil liability of up to 
$500 per day pursuant to Water Code section 1846. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 1846, Water Code. 
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Emergency Defined 

Governor Edmund G. Brown Jr. signed Senate Bill (SB) 88 on June 24, 2015 (appendix 2).  The 
bill enacts Water Code sections 1840 and 1841 and amends sections 5103 and 5104, all of 
which establish measurement and reporting requirements for a substantial number of diverters. 
 
Section 1841 of the Water Code authorizes the State Water Resources Control Board (State 
Water Board or Board) to adopt an emergency regulation requiring measuring and reporting of 
water diversion. Specifically, the Board may regulate measurement and reporting of diversions 
by persons authorized to appropriate water under a permit, license, registration for small 
domestic, small irrigation, or livestock stockpond use, or certification for livestock stockpond 
use. (Wat. Code, 1841, subd. (a)(1).) The Board may also regulate measurement and reporting 
of diversions by persons required to file a statement of diversion and use. (Id., §§ 1841, subd. 
(a)(2), 5103, subd. (e)(1)(B).) 
 
Subdivision (b) of section 1841 specifies that the Board’s initial measurement and reporting 
regulation shall be adopted as an emergency regulation in accordance with Chapter 3.5 
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code. The 
adoption of the initial regulation is an emergency and shall be considered by the Office of 
Administrative Law as necessary for the immediate preservation of the public peace, health, 
safety, and general welfare. (Wat. Code, § 1841, subd. (b).) The Board’s initial measurement 
and reporting regulation shall remain in effect until revised by the Board. (Ibid.) The adoption of 
the initial regulation is exempt from Division 13 (commencing with Section 21000) of the Public 
Resources Code. (Id., subd. (c).) 
 
In this document, the Board is providing the necessary specific facts demonstrating compliance 
with Government Code section 11346.1, subdivision (b)(2) and Water Code section 1841.   
 
Government Code section 11346.1, subdivision (a)(2) requires that, at least five working days 
prior to submission of the proposed emergency action to the Office of Administrative Law, the 
adopting agency provide a notice of the proposed emergency action to every person who has 
filed a request for notice of regulatory action with the agency.  After submission of the proposed 
emergency to the Office of Administrative Law, the Office of Administrative Law shall allow 
interested persons five calendar days to submit comments on the proposed emergency 
regulations as set forth in Government Code Section 11349.6. 
 
The information contained within this finding of emergency provides the information necessary 
to support the Board’s emergency rulemaking under Water Code section 1841 and also meets 
the emergency regulation criteria of Government Code section 11346.1 and the applicable 
requirements of section 11346.5. 

 
Evidence of Emergency and Need for the Regulation 

The Board finds that an emergency exists due to the requirements of section 1841, subdivision 
(b) of the Water Code.  The adoption of the proposed emergency regulation is necessary to 
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address the emergency and to specifically allow for the provisions and requirements of Water 
Code section 1840, 1841, 5103, and 5104 to be effectively and efficiently administered and 
enforced. The proposed emergency regulation will implement these new provisions and provide 
guidance to water users. 
 
The new measurement requirements affect all water right holders diverting more than 10 acre-
feet of water per year (approximately 12,000 water right holders). The annual reporting 
requirement will affect all water users required to file statements of diversion and use (including 
those claiming a riparian or pre-1914 appropriative water right) and persons authorized to 
approriate under a permit, license, registration (small domestic, small irrigation, or livestock 
stock pond), or certificate for livestock stock pond use. 
 
The Board anticipated that the new measurement requirements could present challenges to 
some water users. The Board held meetings and workshops in affected areas around the state 
to receive input on key issues to be addressed in the emergency regulation. The Board used the 
input from the meetings and workshops to shape a draft regulation which was broadly circulated 
in early-December, 2016. 
 
The draft regulation was presented for discussion at a Board Workshop on December 17, 2015.  
During the comment period associated with the workshop, the Board solicited feedback on the 
approach reflected in the draft regulation, as well as comments on the specific regulatory 
language. 
 
The draft regulation was further refined based on comments received from the workshop.  The 
emergency regulation was presented to the Board for adoption at its board meeting on January 
19, 2016. 
 
Current Problem 

California’s recent extended drought has highlighted the need for more current and accurate 
information on how much water is being diverted in the various watersheds throughout the 
State. Even during years with more normal precipitation, rainfall and snow accumulation 
patterns vary widely across the State. Even though water supply may be adequate in one 
region, a critical water shortage can occur in another region. 
 
More accurate data on water diversions is needed on a timely basis for all users of water in the 
State to evaluate how far their water supplies can be expected to stretch. As a user of water in 
the State, this diversion information together with an understanding of the priority of right to use 
a limited water supply, will allow for better water use planning decisions. This information is 
critical to ensure that priority water needs are met, that water rights holders have access to the 
information indicating whether sufficient water is likely to be available for their beneficial uses, 
and to ensure that adequate flows remain instream for more senior downstream beneficial uses. 
 
During the 2015 drought, the Board called upon the water use community to provide predictions 
of expected surface water diversion, and to report back on the amounts that were actually 
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diverted. This more current information shows that the historic reporting standard does not 
provide accurate or timely water demand data sufficient for drought response. The new law and 
proposed implementing regulation is expected to address this problem. 
 
Current Issues 

 The Governor recently signed into law a bill which adds measurement requirements to 
water rights that are 10 acre-feet or more in size. 

 The law requires that water diverters begin measuring as soon as January 1, 2016. 
 The law requires that all diverters report their diversions annually. 
 Currently, only permit and license holders submit their water diversion reports each year.  

All others submit their information on a less frequent basis. 
 During times of water shortage, more frequent reporting may be required.   
 

Benefits of Measurement 

The Board is the agency with primary responsibility for the administration and regulation of 
water rights in California. The Board allocates surface water through a system of permits, 
licenses, and registrations that grant and condition the right to directly divert water and/or to 
divert water to storage for reasonable beneficial use. In addition, the Board maintains records of 
water use under riparian and pre-1914 claims of right. 
 
The implementation of improved measurement and reporting of water rights as required under 
Senate Bill 88 and a proposed emergency regulation to implement the new law will improve 
water right administration and transparency of diversion records. More accurate and current 
diversion records together with their transparency allow the Board and all water users to more 
effectively: 

 
 Understand and plan ahead for limited water supplies; 
 Identify water losses in a diversion system and take corrective actions to conserve water 

and stretch limited water supplies; 
 Assure compliance with the quantity and season limitations of existing water rights; 
 Protect the senior rights of diverters in accordance with their relative priorities; 
 Provide for efficient management and use of water during times of shortage; and 
 Improve water planning and near-term forecasting of water demand. 
 Increase understanding of water use through more accurate measurement 
 Improve water rights administration and transparency of records 
 Provide more accurate data on available water supplies 
 Assure compliance with the quantity and season limitations of existing water rights 
 Protect senior rights in accordance with priorities 
 Provide for efficient management and use of water during times of shortage 
 Improve forecasting of water demand 

 



 

35 

Summary of Public Outreach 

On October 6, 2015, the Board held an initial stakeholder meeting.  The meeting brought 
together a small group of over 20 experts in water rights and water resources management to 
discuss key concepts that should be considered in the emergency regulation.  The notes from 
this meeting are contained in appendix 3. 
 
On October 8, 2015, the Board held a stakeholder meeting in Stockton to discuss how Delta-
specific issues may be affected by additional measurement and reporting requirements. 
 
On October 16, 2015, the Board held a technical workshop with experts primarily from federal 
and state agencies to discuss issues related to regulating, installing, operating, and maintaining 
water measurement devices or methods. 
 
On October 26, 2015, the Board mailed a letter to approximately 7500 diverters affected by the 
new measurement requirements (appendix 4) to inform the diverters of the new measurement 
and reporting requirements.  
 
Five public outreach meetings were conducted throughout California during the first two weeks 
of November.  The draft regulation reflects the stakeholder input.  Documents related to the 
public meetings are contained in appendices 5 through 9.  
 
On December 17, 2015, the Board held a public workshop at the CalEPA Headquarters Building 
in Sacramento to hear public comments on the draft emergency regulation.  The Board solicited 
feedback on the approach reflected in the draft regulation, as well as on the specific regulatory 
language.  The draft regulation was further refined based on comments received.  Documents 
related to the Board workshop are contained in appendices 10 through 14. 
 
On January 19, 2016, The Board adopted the emergency regulation at its Board Meeting.  The 
Board solicited feedback during the meeting and changes were made to the regulation at the 
Board Meeting based on comments received.  Documents related to the Board meeting are 
contained in appendices 15 and 16. 
 
 

TIMELINE 
Measurement and Reporting Emergency Regulation 

OCTOBER 
Early: October 6 - Held stakeholder meeting to review initial concepts related to 

measurement and reporting 

October 8 – Held stakeholder meeting to discuss Delta specific issues to 
measurement and reporting 

Mid: October 16 - Held technical workshop to review concerns related to 
measurement and reporting 

Reviewed recommendations from stakeholder groups and technical workgroup 
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Late:  Released draft of regulatory concepts and recommendations 

NOVEMBER 

Early/Mid: Held public meetings on Senate Bill 88 and the regulatory concepts and 
recommendations 

 November 2 – Los Angeles 
 November 4 – Redding 
 November 5 – Stockton 
 November 9 – Sacramento 
 November 12 – Santa Rosa 

DECEMBER 

Early:   Released draft regulation for public review 

Mid:  December 17 – Presented draft emergency regulation at Board Workshop 

JANUARY 

Early:  Organized public comments – updated draft of the emergency regulation 

Mid:  January 19 - Emergency regulation adopted by the Board 
 

SUMMARY OF REQUIREMENTS OF SENATE BILL 88 

Reporting Requirements Established under Senate Bill 88: 

 Permit, license, and statement holders shall maintain a record of all diversion monitoring 
and the total amount of water diverted and submit these records to the state board.  The 
records shall include date, time, and diversion rate at time intervals of one hour or less, 
with certain exceptions. 

 A person who diverts under a registration, permit, or license shall submit a water use 
report to the board at least annually. 

 Supplemental statements of diversion and use shall be filed annually prior to July 1. The 
filing of supplemental statements on an annual basis will affect approximately 19,546 
claimed water rights. 

 The legislation also authorizes the Board to adopt a regulation requiring annual reporting 
from statement holders and persons authorized to approriate under a permit, license, 
registration (small domestic, small irrigation, or livestock stockpond),  or certificate for 
livestock stockpond use. 

 
Summary of the Measurement Requirements Established under Senate Bill 88: 

 A person who diverts 10 acre-feet of water per year or more under a permit, license, or 
statement shall install and maintain a device or employ a method capable of measuring 
the rate of direct diversion, rate of collection to storage, and rate of withdrawal or release 
from storage, as specified, and with certain exceptions.  This requirement effects 
approximately 4,715 statement holders and 7,049 permit and license holders. 
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 The Board shall consider devices and methods that provide accurate measurements 
within an acceptable range of error. 

 Water users may propose a measurement method which is a protocol for measuring 
water diversions other than through a measuring device at each point of diversion. 

 The Board may modify the measurement requirements or increase the threshold limit 
above 10 acre-feet per annum for specific areas or when certain conditions are met. 

 
Informative Digest 

Discussion of updates and additions to Chapter 2.7, Water Diversion and Use Reports 

Section 907. Definitions 
Definitions were added and updated to clarify the regulation.  The regulation defines “diverter” to 
include various water right holders and statement filers, and defines “twelve month reporting 
period” to mean the calendar year. The regulation shortened the definition of “reports” for clarity 
and added reports of registration and certificate holders. 
 
Section 908. Compliance 
A general section was added to inform the regulated community that failure to comply with the 
requirements of this chapter is a violation subject to civil liability of up to $500 per day pursuant 
to Water Code section 1846.  This section clarifies the Board’s enforcement authority. 
 
Section 910. Purpose 
This section was updated to include reports of registration and certificate holders to the types of 
reports that are required to be filed electronically. 
 
Section 911. Construction 
This is a new section added to clarify that to the extent authorized by federal law, the chapter 
applies to the federal government and any water use reports filed by the federal government.  A 
general condition was also added stating that nothing in this chapter shall be construed to limit 
or modify the board’s authority to obtain information under any other lawful authority, to ensure 
consistency with other regulations. 
 
Section 912. No Conflicts with Other Reporting Requirements 
This new section was added to clarify that if there is any conflict or inconsistency between the 
water use reporting requirements of the Board or by statute, order, policy, regulation, decision, 
judgment, or probationary designation and the requirements of Chapter 2.7, the more stringent 
requirement or requirements shall control. 
 
Section 915. Changes in Name, Address or Ownership 
This section was updated to include the type of form statement holders file to submit a change 
of name, address, or ownership for an existing statement on file with the Board. 
 



 

38 

Section 916. Request for Additional Time 
This new section was added to provide a standard method under which diverters may request 
an extension of time to comply with the reporting requirements of Chapter 2.7.  All extension 
requests must be accompanied by supporting documentation. 
 
Section 917. Reporting – Insufficient Flows to Support All Diversion 
This new section was added to allow the Board to require diverters within a watershed or 
subwatershed to submit monthly or more frequent reports of water diversion when the available 
supply of water is insufficient to meet all projected diversion demand.  The regulation identifies 
data that may serve as the basis of a water availability projection under the regulation. This 
information is critical during times of insufficient supply and allows the Board to administer the 
water right priority system during times of shortage with the latest information available.  The 
draft regulation allows the Deputy Director for the Division of Water Rights (Deputy Director) to 
establish the deadline for when monthly reports are due.  
 
Some commenters did not like the idea of monthly reporting.  They wanted to make sure that 
the data submitted on a monthly basis would be useful.  Division staff explained that the data 
was useful in times of shortage to balance available supply with demand. 
 
Section 920. Supplemental Statements of Water Diversion and Use 
This section was updated to require supplemental statements to be filed every year instead of 
every three years, per recent amendments to section 5104 of the Water Code.  The report 
covers diversions during the preceding calendar year.  This section was also updated to include 
additional information on the supplemental statement form to make the reporting requirements 
consistent with what is required on the Progress Reports by Permittee and the Reports of 
Licensee.  To account for the new measurement requirements of Chapter 2.8, the diverter is 
also required to input how diversions are measured on their supplemental statement.  The July 
1 deadline is required by section 5104 of the Water Code. 
 
There was general support from the people submitting comments for requiring all water right 
holders to submit water use reports on an annual basis.  There were a number of comments 
suggesting water use reports should be based on the water year which would require changes 
to the Water Code. 
 
Section 921. Watermaster Reports Filed with the Board 
Because SB 88 does not address watermaster reports, the language of this section was not 
changed. 
 
Section 922. Diverters in a Watermaster Service Area 
This new section was added to inform diverters in a watermaster service area of when they are 
required to file reports with the Board.  This section restates for clarity the existing obligation to 
comply with permit and license terms. Reports of registration and certificate holders, progress 
reports by permittee, and reports of licensee typically provide more detailed diversion and use 
information than a watermaster report, and the Board needs the additional information to 
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effectively administer the water rights system. This section also restates for clarity the existing 
obligation to file a statement of diversion and use for certain diverters in watermaster service 
areas under section 5101, subdivisions (d) and (e) of the Water Code. It does not add any new 
requirements for diverters. 
 
Section 924. Water Use Reports of Registration and Certificate Holders 
This new section was added as authorized under section 1841 of the Water Code.  The section 
requires registration and certificate holders to file a report every year, covering diversions during 
the preceding calendar year.  The annual report for these diverters contains information on 
water use and amount of water diverted.  The diverter is required to file their report by April 1 of 
each year.  To provide consistency with reporting under sections 925 and 929, the report may 
be filed based on provisional data and a final report shall be filed within one month of final data 
becoming available. 
 
Section 925. Progress Reports by Permittee 
This section was updated to require the report of diversions during the preceding calendar year 
to be filed by April 1 instead of July.  The Board changed the filing date so that the data would 
be available earlier in the year and could be used in supply and demand forecasts.  The report 
may be filed based on provisional data and a final report shall be filed within one month of final 
data being available.  The ability to file an initial report based on provisional data was included 
to accommodate a number of stakeholders who commented in writing and at the Board 
Workshop and Board Meeting that they would not have final water use data available by April 1 
of each year. 
 
Section 929. Reports of Licensee 
This section was updated to require the report of diversions during the preceding calendar year 
to be filed by April 1 instead of July.  The Board changed the filing date so that the data would 
be available earlier in the year and could be used in supply and demand forecasts.  The report 
may be filed based on provisional data and a final report shall be filed within one month of final 
data being available.  The ability to file an initial report based on provisional data was included 
to accommodate a number of stakeholders who commented in writing and at the Board 
Workshop and Board Meeting that they would not have final water use data available by April 1 
of each year. 
 
Table of Reporting Deadlines Required Under Sections 920, 924, 925, and 929 

All annual reports filed in accordance with sections 920, 924, 925, and 929 will continue to 

document diversions during the prior calendar year.  The filing deadlines for submitting the 

water use reports for 2015 and 2016 are summarized in the table below: 

 DIVERSION/STORAGE 

PERIOD 
ANNUAL REPORT DEADLINES

PERMITS LICENSES STATEMENTS REGISTRATIONS CERTIFICATES

2015 JULY 1, 2016 JULY 1, 2016
JULY 1, 2016 VARIES NOT 

REQUIRED 

2016 APRIL 1, 
2017 

APRIL 1, 
2017 JULY 1, 2017 APRIL 1, 2017 APRIL 1, 2017 
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Section 930. Notices of Extraction and Diversion 
No changes were made to this section.  Reporting on groundwater extraction was not covered 
under SB 88. 
 
Discussion of additions to Chapter 2.8, Measuring and Monitoring 
 
Section 931. Definitions 
This section defines terms as they are used in Chapter 2.8.    The most noteworthy definitions 
are summarized here.  “Accuracy” is defined because the accuracy of a measuring device is a 
key component of the regulation.  “Accuracy” is the measured volume relative to the actual 
volume of water diverted. “Delta” is defined by reference to Water Code section 12220 and 
Public Resources Code 29101. “Delta” was defined for consistency with the Delta Reform Act 
and to show where the Delta Watermaster may exercise all powers assigned to the deputy 
director under Chapter 2.8. “Diverter” is defined to include various water right holders and 
statement filers.  “Diverter with multiple claimed rights” is defined to describe diverters who hold 
more than one right or claimed right. For diverters with multiple claimed rights, the appropriate 
accuracy standards, implementation deadlines, and other requirements are generally 
determined by adding up the sum of all water rights or claimed rights that share a place of use 
or point of diversion.  “Place of use” is defined to clarify how the term should apply to reservoirs, 
ponds, and instream beneficial uses when implementing subdivision (b) of section 932 and 
other provisions.  Because livestock stockponds and single purpose recreational ponds use 
water at the pond itself, combining the pond with other water rights exercised elsewhere to 
determine accuracy standards, implementation deadlines, and other requirements would not be 
practicable. Likewise, because instream flow dedications are used in a particular designated 
reach, combining instream flow dedications with other water rights exercised elsewhere to 
determine accuracy standards, implementation deadlines, and other requirements would not be 
practicable.  “Qualified individual” is defined to clarify who can install, design, calibrate, and 
maintain measuring devices or measurement methods. For diversions less than 100 acre-feet 
per year, a person trained and experienced in water measurement and reporting is a “qualified 
individual,” which may include the diverter or the diverter’s agent. This definition helps simplify 
compliance for diverters who divert a comparatively small amount of water. 
 
Section 931.5 Authority of the Delta Watermaster 
This section was added to inform diverters in the Delta that the Delta Watermaster may exercise 
all powers assigned to the Deputy Director for the Division of Water Rights in Chapter 2.8 for 
any point of diversion located within the Delta.  This section restates for clarity an existing 
authority of the Delta Watermaster. 
 
Section 932. Applicability 
(a) This subdivision describes which diverters are required to measure their water use in 
accordance with the requirements of Chapter 2.8.  This is consistent with sections 1840 and 
5103, subdivision (e)(1)(B) of the Water Code, which require measurement by permitees, 
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licensees, and statement filers that divert 10 acre feet or more. Per section 1841 of the Water 
Code, the Board has discretion to adopt measurement requirements for registration holders and 
stockpond certificate holders.  There were many comments recommending that the Water 
Board exempt registrations from the measurement requirement.  The Water Board generally 
agreed with this recommendation because registrations and stockpond certificates are small 
diversions.  Since most registration types have a maximum authorized diversion of 10 acre-feet 
per year (small irrigation registrations can divert up to 20 acre-feet per year), the Board set the 
diversion threshold for required measurement at greater than 10 acre-feet per year.  
Measurement is not required for domestic registrations, small irrigation registrations, livestock 
registrations, or stock pond certificates provided that the maximum authorized diversion is 10 
acre-feet per year or less under all water right serving the same place of use or diverting from 
the same point of diversion. This is consistent with the policy goals of articles 2.5 and 2.7 of 
chapter 1 of part 2 of division 2 of the Water Code, which contemplate a simplified application 
and administration process for these categories of small water rights. 
 
(b) This subdivision describes how the requirements of Chapter 2.8 apply to a diverter with 
multiple claimed rights.  This section was added based on public comments received about how 
the regulation would be applied to a diverter with multiple claimed rights associated with one 
point of diversion or one place of use.  The threshold for measurement should be based on the 
total amount of water diverted under all bases of right for each place of use.  This ensures that 
diversions of the same total size are subject to the same measurement accuracy requirements 
and technical specifications. For example, 20 statements of five acre feet each serving the 
same place of use, two permits to divert 50 acre feet from the same point of diversion, and one 
100 acre foot license all divert 100 acre feet of water from their respective stream. Treating all 
such combinations of diversions the same ensures consistency and fairness for all water users. 
 
(c) This subdivision describes the effective dates for when measuring devices shall be installed 
or measurement methods shall be adopted.  There were numerous comments received about 
how much time it would take diverters to install and calibrate water measuring devices or 
implement measurement methods. For example, water users may need time to acquire permits 
from the U.S. Army Corps of Engineers or the California Department of Fish and Wildlife.  Many 
people recommended the Board stagger the implementation of the measurement requirements 
and thought that staggered implementation could lead to increased compliance.  Staggered 
implementation also staggers demand for the limited number of engineers and other technical 
experts available to assist diverters with installing measurement devices. 
 
The regulation requires diverters who divert 1,000 acre-feet or more per year to be measured by 
January 1, 2017.  During the public meetings, Board Workshop, and Board Meeting, many of 
the larger diverters stated that they were already measuring many of the points of diversion, but 
would need time to have their measuring devices calibrated.  Diverters who divert less than 
1,000 acre-feet per year must have measurement in place prior to July 1, 2017 or January 1, 
2018, depending on the actual diversion size.  The implementation dates were staggered to 
allow for more time for smaller diverters to comply with the requirements of Chapter 2.8. 
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There were many comments suggesting that the Water Board allow flexibility in implementing 
the measuring requirements.  Where appropriate, the regulation allows for interim and multi-
year plans to allow diverters to achieve full compliance.  Diverters may also request additional 
time to comply with the measurement requirements under section 936 of the proposed 
regulation. 
 
(d) This subdivision describes the process by which the Deputy Director may increase the 10 
acre-feet measurement threshold in areas of the state where the additional benefits of reporting 
are substantially outweighed by the cost of measurement, per section 1840, subdivision (b)(2) of 
the Water Code. The regulation includes a framework that allows the Board to establish a higher 
diversion threshold in specific watersheds or under specific circumstances. The cost of 
measurement and the relative size of the diversions compared to the natural flow, overall 
diversion demand, and instream uses in the watershed are important factors in determining if a 
higher threshold may be established. 
 
(e) This subdivision clarifies that if there is any conflict or inconsistency between the 
measurement requirements of the Board or by statute, order, policy, regulation, decision, 
judgment, or probationary designation and the requirements of Chapter 2.8, the more stringent 
requirement or requirements shall control. 
 
(f) A general subdivision was added to inform the regulated community that failure to maintain a 
measuring device, employ a measurement method, or implement an alternative compliance 
plan in accordance with the requirements of Chapter 2.8 is a violation subject to civil liability of 
up to $500 per day pursuant to Water Code section 1846.  This subdivision is for clarity and 
does not add any new enforcement capability to the Board. 
 
Section 933. Measuring Device Requirements 
(a) This subdivision allows diverters to use any measuring device or combination of devices that 
meet the requirements of the regulation. The Board decided to use performance standards so 
that each diverter can use the best measurement technology for their specific point of diversion 
and place of use. 
 
(b)(1) This subdivision describes the frequency the data must be recorded.  There were 
numerous comments received during the public outreach process that the measurement 
requirements should be less stringent for smaller diversions and smaller reservoirs, in order to 
reduce cost of compliance for small diversions.  The Water Board agreed with these comments. 
as larger diversions and reservoirs are much more likely to affect flow conditions in a waterway, 
and must record their diversion data on a more frequent basis.  Smaller diversions and 
reservoirs must record their diversions on a weekly or monthly basis while diverters who divert 
over 1,000 acre-feet per year or store more than 1,000 acre-feet of water shall record their 
diversions on an hourly or more frequent basis. Multiple diversions that share a place of use or 
point of diversion must meet the same recording frequency as a large water right, consistent 
with the Board’s intent to set the same requirements for diversions of adding up to the same 
size. 
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(b)(2) This subdivision describes the requirements for submitting the measurement information 
to the Board. 
 
(b)(3) This subdivision states that each diverter shall keep records of the data from each 
measuring device for a period of no less than 10 years.  Different time periods were discussed 
for this record retention requirement, from three years to indefinitely.  It was determined 10 
years was a reasonable amount of time to require records to be retained.  It is expected most 
diverters will retain their diversion records indefinitely. 
 
(b)(4)  This subdivision establishes requirements for large diverters and some relatively large 
diverters in streams with vulnerable fisheries to provide telemetered diversion data. 
Telemetered diversion data is required for all diverters who divert more than 10,000 acre-feet 
annually, store 10,000 acre-feet or more, or divert more than 30 cubic feet per second during 
the period June 1 to September 30.  This class of diverter accounts for over 90 percent of the 
surface water diverted in California. Their diversions have the potential to dramatically affect 
stream conditions from one moment to the next. Therefore the Board determined it was 
reasonable to require these larger diverters to provide telemetered diversion data, thereby 
enabling close monitoring of the effects of these large diversions. 
 
Numerous comments were received with concerns that medium and small diverters can have 
significant impacts on stream systems with threatened, endangered, or fully protected fish 
species.  To address these concerns, the regulation authorizes the Deputy Director to establish 
telemetry requirements for any diverter who diverters 10 percent or more of the calculated 
stream flow in a stream system where threatened, endangered, or fully protected fish species 
are present or have been present. This includes certain waterways in which the Board has 
fishery protection policies in place. The regulation also allows the Board to require telemetry for 
diversions taking less than 10 percent of the stream flow only after providing the public with 
notice and opportunity for comment as well as a public board meeting process. 
 
(c) This subdivision provides guidance on how to calculate the volume of water diverted if the 
measuring device does not report the total volume of water diverted. 
 
(d) This subdivision establishes measuring device accuracy requirements for different diversion 
sizes. Comments received during public information meetings generally supported using 
accuracy requirements instead of creating a list of acceptable measuring devices and 
measurement methods, although a few wanted to know what specific devices would be 
acceptable. There were numerous comments received during the public outreach process that 
the measurement requirements should be less stringent for smaller diversions and smaller 
reservoirs.  The Water Board agreed with these comments.  Smaller diversions and reservoirs 
shall meet an accuracy standard of ±15% while diverters who divert over 100 acre-feet per year 
or store more than 200 acre-feet of water shall meet an accuracy standard of ±10%. 
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There was general agreement from the public during the meetings that the Water Board should 
grandfather in existing measurement devices as much as possible.  Some agencies with 
existing measurement device requirements include: 

 Department of Water Resources (agricultural water measurement) 
 United States Bureau of Reclamation (Central Valley Project contractors) 
 United States Geologic Survey (surface water gaging network) 
 Federal Energy Regulatory Commission (federally licensed power facilities) 
 Public Utility Commission (investor owned water utilities) 
 State Water Board, Division of Drinking Water (publicly owned water utilities) 

 
The accuracy standards adopted in the regulation were chosen to reasonably ensure that they 
could be met by existing devices that have been properly installed, operated, and maintained.  
The accuracy standard is ±15% for measuring devices installed on or before January 1, 2016. 
 
(e) through (h) These subdivisions describe how the accuracy of a measuring device shall be 
certified and also how a measuring device shall be installed, maintained, and calibrated.  There 
were numerous comments received during the public outreach process that the certification, 
installation, maintenance, and calibration process should be less stringent for smaller diversions 
and smaller reservoirs.  Many people were concerned that the cost of installation, maintenance, 
and certification could be onerous. 
 
To address this concern, the regulation stated that a “qualified individual” shall certify the 
accuracy of, install, maintain, and calibrate a water measurement device.  The qualifications 
required for such an individual are more rigorous for diversions greater than or equal to 100 
acre-feet per year.  “Qualified Individual” is defined in Section 930 of Chapter 2.8 as: 

(1) For diversions greater than or equal to 100 acre-feet per year: 
(A) A California-registered Professional Engineer; or 
(B) A California-licensed contractor authorized by the State License Board for C-
57 well drilling or C-61 Limited Specialty/D-21 Machinery and Pumps; or 
(C) A person under the supervision of a California-registered Professional 
Engineer and employed to install, operate, and maintain water measurement and 
reporting devices or methods; or  
(D) In the case of a right or a claimed right to divert by an agency of the federal 
government, a hydrologist or professional engineer experienced and trained in 
water measurement who is employed by the federal agency in that capacity. 

(2) For diversions less than 100 acre-feet per year, a person trained and experienced in 
water measurement and reporting. This may include the diverter or the diverter’s agent. 

 
(i) through (k)  These subdivisions provide additional requirements for the location, accessibility, 
and board verification of measuring devices. 
 
(l) This subdivision describes requirements for repairing or replacing a measuring device that 
fails to meet the required accuracy standards. 



 

45 

 
(m) This subdivision clarifies that this section shall limit or modify the board’s authority to obtain 
information under any other lawful authority. This language is necessary to prevent potential 
conflicts of authority. 
 
Section 934. Measurement Method 
This section describes the requirements for submitting and using a measurement method in lieu 
of a measurement device at each point of diversion.  A measurement method is a method 
capable of accounting for the rate of direct diversion, rate of collection to storage, and rate of 
withdrawal or release from storage where the method is likely to achieve accuracy standards 
comparable to those of individual measuring devices.  Allowing the use of measurement 
methods is consistent with subdivision (a)(1) of section 1841 of the Water Code, which states: 
 

Except as provided in subdivision (b), a person who, on or after January 1, 2016, diverts 
10 acre-feet of water per year or more under a permit or license shall install and 
maintain a device or employ a method capable of measuring the rate of direct diversion, 
rate of collection to storage, and rate of withdrawal or release from storage. 

 
There were numerous comments received during the outreach process regarding measurement 
methods.  Common situations where measurement methods would be employed include 
diverters who share a ditch and a diverter who has multiple points of diversion serving their 
place of use (a situation common in the Sacramento/San Joaquin Delta). 
 
The regulation is flexible in the types of measurement methods water users may submit as long 
as the measurement method meets the regulation’s accuracy standards for measurement.  
Water diverters are encouraged to establish collaborative measurement on a local or regional 
basis. 
 
(a) This subdivision defines measurement methods. It also sets the requirement that, if different 
water rights under a measurement method have different requirements under section 933, the 
measurement method shall meet the most stringent requirement. This is necessary to prevent 
conflicts and ensure that the Board receives accurate diversion and use data. 
 
(b) This subdivision establishes minimum standards for measurement methods, including the 
requirement that they be prepared by a qualified individual as defined in section 932. The 
compliance deadlines for measurement devices and measurement methods are the same. This 
subdivision also establishes a process for the Deputy Director to review measurement methods 
and reject those that fail to meet the requirements of section 934. 
 
(c) This subdivision authorizes diverters who divert through a shared ditch system to employ a 
shared measurement method, and specifies additional requirements for implementing such 
measurement methods consistently with the water rights priority system. 
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(d) This subdivision specifies data recording and data submittal requirements for measurement 
methods. These match the data requirements for measurement devices, to ensure consistency. 
 
(e) This subdivision specifies the accuracy requirements for measurement methods, which are 
the same as those for measurement devices. 
 
(f) This subdivision specifies requirements for the initial accuracy certification of a measurement 
method, which must be certified and documented by field-testing performed by an individual 
trained in the use of relevant field-testing equipment. The results from the field testing shall be 
documented in a report approved by a qualified individual, as defined, and submitted to the 
board with the next subsequent water use report. 
 
(g) This subdivision requires that measurement methods be re-tested every five years by a 
qualified individual, to ensure that they continue to meet applicable accuracy standards. 
 
(h) This subdivision establishes a process for replacing a measurement method that fails to 
meet accuracy standards. Diverters are required to notify the Board in writing within 30 days of 
finding that a measurement method does not meet accuracy standards. Measurement devices 
must be installed within 90 days if defects in a measurement method are not timely corrected. 
 
(i)  This subdivision describes the process for renewing a measurement method at five year 
intervals. The Deputy Director may reject a measurement method renewal for failure to achieve 
the required accuracy, or for failure of the diverter or diverters to implement a previously-
submitted measurement method. 
 
(j) This subdivision clarifies that a diverter has an obligation to implement, in a timely manner, 
the measurement method submitted to the Board. 
 
Section 935. Alternative Compliance for a Measuring Device or Measurement Method 
Requirement 
This section describes the plan a diverter may prepare for circumstances where strict 
compliance with the requirements in the regulation for a measuring device or measurement 
method are not feasible, would be unreasonably expensive, would unreasonably affect public 
trust uses, or would result in the waste or unreasonable use of water.  This section establishes a 
framework for alternative approaches to compliance for a specific measuring device or 
measurement method, or for a type of measuring device. 
 
During the public outreach process, many diverters were concerned they would not be able to 
meet one or more of the requirements for a measuring device or measurement method.  
Diverters requested exemptions from the measurement requirement for specific issues like 
small hydropower projects, points of diversion that are inaccessible for portions of the year due 
to snow, points of diversion with highly variable flow rates, and points of diversion under tidal 
influence. 
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This section requires a diverter to submit an alternative compliance plan and provide detailed 
documentation establishing and supporting the specific basis for claiming that strict compliance 
with the measuring device or measurement method requirements are not feasible, would be 
unreasonably expensive, would unreasonably affect public trust uses, or would result in the 
waste or unreasonable use of water.  A plan shall describe how the diverter will attain 
reasonable compliance with the measurement requirements of the regulation.  A diverter is 
required to diligently implement the proposed plan.  Alternative compliance plans may remain in 
effort for up to five years, and may be renewed. 
 
Alternative compliance plans are subject to audit by the Deputy Director, and shall be publicly 
posted on the Board’s website with the opportunity for public comment. The Deputy Director 
may modify alternative compliance plans to meet the requirements of chapter 2.8, require 
correction of a defective plan, reject a plan that fails to meet the requirements of chapter 2.8, 
and require submission of additional information. Decisions or orders by the Deputy Director are 
subject to reconsideration. 
 
Section 936. Request for Additional Time 
This section was added to provide a standard method under which diverters may request an 
extension of time to comply with the reporting requirements of Chapter 2.8. All extension 
requests must be accompanied by supporting documentation. 
 
Section 937. Report of Water Measuring Device 
This section was added to inform diverters of applicable deadlines and to describe the 
information they are required to submit to the Board after installing a water measuring device. 
Reports should be submitted with the diverter’s annual supplemental statement of water 
diversion and use, report of permittee, report of licensee, or report of registration holder, as 
applicable. Reports for devices installed on or before January 1, 2016 are due with the diverter’s 
first water use report filed after January 1, 2017. Reports for devices installed after January 1, 
2016, should be submitted with the first water use report submitted after installation. Reports for 
replacement devices are due within 30 days of installation or calibration. 
 
Section 938. Compliance 
A general section was added to inform the regulated community that failure to meet the 
requirements of this chapter is a violation subject to civil liability of up to $500 per day pursuant 
to Water Code section 1846.  This section does not add any new enforcement capability to the 
Board. 
 
Summary of Additional Public Comments on the Regulation 
Appendix 17 contains a brief summary of additional comments and questions received during 
the regulation development process. 

 
Review of Measurement and Reporting Requirements in Other Western States 

Appendix 18 contains a brief review of the measurement and monitoring requirements of 
Colorado, Oregon, Washington, Utah, and Arizona. 
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Summary of Existing Laws and Regulations 

The existing rules for reporting are contained in California Code of Regulations, Title 23, 
Division 3, Chapter 2.7.  This chapter was amended by the emergency regulation. 
These previous reporting regulations required water use reports to be submitted for different 
filing periods depending on the type of water right claimed.  License and permit holders were 
required to file a water use report every year, while statement holders were only required to file 
every three years.  Registration holders were only required to file once every five years as part 
of the renewal process under section 1228.5 of the Water Code. Stockpond certificate holders 
were not previously required to file. 
 
The type of information required on each water use report also varied based on the type of 
water right.  The emergency regulation updated the information required on each water use 
report in an effort to standardize submittals for statement filers and holders of permits, licenses, 
registrations, and certificates. 
 
The existing regulations for measurement are contained in the following sections of the 
California Code of Regulations, Title 23, Division 3: 
 

§780. Standard Permit Terms. The board maintains a list of Standard Permit Terms, 
applicable portions of which are included in all permits. Copies of the Standard Permit 
Terms are available upon request. In addition to the applicable standard terms which are 
included in each permit, the following terms shall be included in every water right permit 
issued by the board, and shall be included in every existing permit as a condition for 
granting an extension of time to commence or to complete construction work or to apply 
the water to full beneficial use: 

 
Pursuant to California Water Code Sections 100 and 275 and the common law public 
trust doctrine, all rights and privileges under the permit and under any license issued 
pursuant thereto, including method of diversion, method of use, and quantity of water 
diverted, are subject to the continuing authority of the State Water Resources Control 
Board in accordance with law and in the interest of the public welfare to protect public 
trust uses and to prevent waste, unreasonable use, unreasonable method of use or 
unreasonable method of diversion of said water.  The Board’s continuing authority may 
be exercised by imposing additional specific requirements to eliminate waste of water 
and to meet the permitee’s reasonable water requirements without unreasonable draft 
from the water source. Permittees may be required to implement a water conservation 
plan, features of which may include but are not necessarily be limited to: (1) reusing or 
reclaiming the water allocated; (2) using water reclaimed by another entity instead of all 
or part of the water allocated; (3) restricting diversions so as to eliminate agricultural 
tailwater or to reduce return flow; (4) suppressing evaporation losses from water 
surfaces; (5) controlling phreatophytic growth; and (6) installing, maintaining, and 
operating efficient water measuring devices to assure compliance with the quantity 
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limitations of this permit and to determine accurately water use as against reasonable 
water requirements for the authorized project. No action will be taken pursuant to this 
paragraph unless the Board determines, after notice to affected parties and opportunity 
for hearing, that such specific requirements are physically and financially feasible and 
are appropriate to the particular situation. The continuing authority of the Board also may 
be exercised by imposing further limitations on the diversion and use of water by the 
permittee in order to protect public trust uses. No action will be taken pursuant to this 
paragraph unless the Board determines, after notice to affected parties and opportunity 
for hearing, that such action is consistent with California Constitution Article X, Sec. 2; is 
consistent with the public interest; and is necessary to preserve or restore the uses 
protected by the public trust. 
 
§846. Measuring Devices and Statements. After issuance of a permit for surface 
diversion or storage or for underground storage, the permittee may be required to 
establish suitable measuring and recording devices and to obtain and furnish to the 
Board such records as may be needed to determine with reasonable accuracy: the 
quantity of water beneficially used; or the quantity of water placed in storage and the 
quantity later recovered under the provisions of the permit.  Permittee may also be 
required to determine and submit a written statement of the quantities beneficially used. 

 
SB 88 amended section 5103 of the Water Code, changing measurement requirements for 
statement filers. The statute previously read as follows: 

§5103, subdivision (e). On or after January 1, 2012, monthly records of water 
diversions.  The measurements of the diversion shall be made using best available 
technologies and best professional practices.  Nothing in this paragraph shall be 
construed to require the implementation of technologies or practices by a person who 
provides to the board documentation demonstrating that the implementation of those 
practices is not locally cost effective. 

 
Approximately 70 percent of statement holders stated on their water use reports that the 
measurement of the diversion as required under Water Code Section 5103 was not locally cost 
effective. SB 88 amended section 5013 of the Water Code to remove the “not locally cost 
effective” exception. As amended, the statute now provides, in relevant part, as follows: 
 

§5103.  Each statement shall be prepared on a form provided by the board. The 
statement shall include all of the following information: 

... 

(e) (1) (A) At least monthly records of water diversions. The measurements of the 
diversion shall be made in accordance with Section 1840. 

(B) (i) On and after July 1, 2016, the measurement of a diversion of 10 acre-feet or 
more per year shall comply with regulations adopted by the board pursuant to Article 3 
(commencing with Section 1840) of Chapter 12 of Part 2. 



 

50 

(ii) The requirement of clause (i) is extended to January 1, 2017, for any statement filer 
that enters into a voluntary agreement that is acceptable to the board to reduce the 
statement filer's diversions during the 2015 irrigation season. 

 
A general description of existing law governing water rights, the water right priority system, the 
Board’s information-gathering authorities, and the constitutional prohibition against the waste, 
unreasonable diversion, unreasonable method or diversion, or unreasonable use of water is set 
forth below. 
 
Two main types of water rights constitute the vast majority of diversions in California:  riparian 
rights and appropriative rights.  A riparian water right generally provides a right to use the 
natural flow of a water body to which the land is riparian.  Broadly speaking, riparian land is land 
that touches a lake, river, stream, or creek.  Water can only be diverted under a riparian right 
when that water is used on the riparian parcel on land that drains back to the lake, river, stream, 
or creek from which the water was taken.  Riparian rights remain with the property when it 
changes hands, although parcels severed from the adjacent water source generally lose their 
right to the water, absent indicia of intent to the contrary at the time of severance.  Only the 
natural flow of water can be diverted under a riparian right.  Water that is imported into a 
watershed from another river, stream, or creek cannot be used under a riparian right.  Water 
cannot be stored during a wet time for use during a drier time under a riparian right.  Neither can 
water released from an upstream storage reservoir be used by a downstream user under a 
riparian right.  Riparian rights generally have a senior (higher relative priority) right to natural 
flows as against appropriative rights, and water must be available to fulfill the needs of all 
riparians before an appropriator may divert.  This is not always the case, however.  An 
appropriative right predating the patent date of riparian lands has seniority relative to the 
riparian right.  The priorities of riparian right holders are correlative vis-à-vis each other; during a 
drought all share the shortage among themselves. Because a riparian right only allows the use 
of natural flow, it is possible to have water available under a riparian right during wetter years or 
months and not during drier years or months when natural flows are no longer available, 
including cases where stream flow is being supported by releases of previously stored water. 
This is particularly the case in dry years such as the current drought. 
 
On the other hand, an appropriative water right is generally needed for water that is diverted for 
use on non-riparian land or to store water for use when it would not be available under natural 
conditions.  An appropriative right holder can use natural flow, and non-natural flows like 
imported water from other watersheds, or irrigation return flows.  Prior to 1914, appropriative 
water rights were acquired by putting water to beneficial use. The exact priority date of a pre-
1914 appropriation can vary depending on the circumstances, but depends on either posting 
notice under the then applicable procedures of the Civil Code or otherwise clearly initiating the 
means necessary to divert or actually diverting.  An appropriative water right that was acquired 
before 1914 is called a pre-1914 appropriative water right and is not subject to the permitting 
authority of the Board.  Appropriative water rights obtained after 1914 require a water right 
permit and subsequently a license issued by the Board or its predecessors.  Similar to pre- 1914 
water rights, the seniority of post-1914 water rights is based on a first-in-time concept with the 
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date of seniority typically established by the date of the application for the permit.  A water right 
permit confers the Board’s (or its predecessor’s) authorization to develop a water diversion and 
use project.  The right to use water is obtained through actual beneficial use of water within the 
limits described in the permit. A water right license is issued once full beneficial use of water has 
been made and other conditions of a water right permit are met and constitutes the confirmation 
by the Board (or its predecessor) of the water right.  As between appropriators, junior water right 
holders may only divert where there is sufficient water to completely fulfill the needs of more 
senior appropriators.  
 
When the amount of water available in a water source is not sufficient to support the needs of 
existing water right holders, junior appropriators must cease diversion in favor of more senior 
rights.  However, it is not always clear to a junior diverter whether there is sufficient flow in the 
system to support their diversion and senior water uses downstream.  It can also be difficult to 
determine whether releases of stored water are abandoned flows that may be diverted or 
whether those flows are not available for diversion because they are being released for 
downstream purposes.  Similarly, it can be difficult for a riparian to know if water is natural flow 
or stored or imported water and whether, when and to what extent correlative reductions in 
water use are needed due to the need to share limited supplies amongst riparians.  As part of 
administrating water rights, the Board may curtail water diversions based on California’s water 
rights priority system.  The Board has continuing authority under Water Code sections 100 and 
275 to enforce the requirements of the California Constitution, Article X, § 2, which directs that 
the water resources of the state be put to beneficial use to the fullest extent, and that water not 
be wasted or unreasonably used.  It further provides that rights to the use of water are limited to 
such water as is reasonably required for the beneficial use served, and does not extend to the 
waste, unreasonable use, unreasonable method of use, or unreasonable method of diversion of 
the water.  The reasonable use doctrine applies to the diversion and use of both surface water 
and groundwater, and it applies irrespective of the type of water right held by the diverter or 
user. (Peabody v. Vallejo (1935) 2 Cal.2d 351, 366-367.)  What constitutes an unreasonable 
use, method of use, or method of diversion depends on the facts and circumstances of each 
case. (People ex rel. State Water Resources Control Board v. Forni (1976) 54 Cal.App.3d 743, 
750.) Under the reasonable use doctrine, water right holders may be required to endure some 
inconvenience or to incur reasonable expenses.  (Id. at pp. 751-752.) 
 
In order to implement the water rights priority system, the Board may (a) investigate all streams, 
stream systems, portions of stream systems, lakes, or other bodies of water;  
(b) take testimony in regard to the rights to water or the use of water thereon or therein; and (c) 
ascertain whether or not water heretofore filed upon or attempted to be appropriated is 
appropriated under the laws of the State. (Water Code § 1051.)  This investigative authority 
extends to diversions under claim of pre-1914 or riparian right, for purposes of determining 
whether or not such diversions are authorized. (See, e.g., Young v. SWRCB (2013) 219 
Cal.App.4th 397.)  
 
Diverting water when it is unavailable under your priority of right constitutes an unauthorized 
diversion and a trespass against the state.  Violations could be subject to an Administrative Civil 
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Liability (ACL) under the Water Code, or referred to the Attorney General.  Administrative cease 
and desist orders and court injunctions may also be issued to require that diversions stop.  An 
ACL for an unauthorized diversion may impose liability up to $1,000 a day plus $2,500 per acre 
foot of water that is illegally diverted for violations during the current drought.  The Board may 
also issue administrative cease and desist orders and request court injunctions to require that 
diversions stop. 
 
Summary 

The implementation of improved measurement and reporting of water rights as required under 
Senate Bill 88 and the proposed emergency regulation will improve water right administration 
and transparency of diversion records. More accurate and current diversion records together 
with their transparency allow the Board and all water users to more effectively: 

 Understand and plan ahead for limited water supplies; 
 Identify water losses in a diversion system and take corrective actions to conserve water 

and stretch limited water supplies; 
 Assure compliance with the quantity and season limitations of existing water rights; 
 Protect the senior rights of diverters in accordance with their relative priorities; 
 Provide for efficient management and use of water during times of shortage; and 
 Improve water planning and near-term forecasting of water demand. 
 Increase understanding of water use through more accurate measurement 
 Improve water rights administration and transparency of records 
 Provide more accurate data on available water supplies 
 Assure compliance with the quantity and season limitations of existing water rights 
 Protect senior rights in accordance with priorities 
 Provide for efficient management and use of water during times of shortage 
 Improve forecasting of water demand 

	
Mandate on Local Agencies or School Districts 

The Board has determined that amendment of section 879 does not impose a new mandate on 
local agencies or school districts.  The regulation is generally applicable law. 
 
Cost Estimate 

This cost estimate considers the fiscal effect of the proposed regulation, as defined in 
Government Code section 11346.5, subdivision (a)(6), which requires analysis of a proposed 
regulation’s anticipated costs and savings to state agencies, local governments and agencies, 
school districts, including the effect of costs of savings of federal funding to the State.   
 
Fiscal Effect of the Proposed Regulation (State and Local Government Agencies) 

The primary fiscal effect of the proposed regulation relevant to Government Code section 
11346.5, subdivision (a)(6) is the cost that would be incurred by state and local government 
agencies to install, operate, and maintain a measuring and recording device at each point of 
diversion.  
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The fiscal impact was based on information prepared by Board staff.  M.Cubed partners Richard 
McCann, PhD, and Steven Moss, MPA, reviewed this report and provided comments on it, 
which were addressed by State Board staff before the study was finalized.  M. Cubed, founded 
in 1993, provides economic and public policy consulting services to public and private sector 
clients. 
 
The fiscal effects of the proposed regulation relevant to Government Code section 11346.5, 
subdivision (a)(6) are the cost that would be incurred by state and local government agencies 
to perform the tasks below: 
 

1. File Supplemental Statements of Water Diversion and Use on an annual basis under 
section 5104 of the Water Code and section 920 of the proposed regulation.  The 
Board estimates that there are 436 active statements held by state and local government 
agencies.  The total cost incurred to state and local government agencies to complete 
and submit the supplemental statement on an annual basis would be $19,000 a year 
(average of $43 per statement per year). 
 

2. Complete an Annual Water Use Report under section 924 for Registration and 
Certificate holders.  The Board estimates there are 14 registrations and certificates held by 
state and local government agencies.  The total cost incurred to state and local 
government agencies to complete and submit the annual water use report would be 
$1,000 a year (average of $65 per registration/certificate per year). 
 

3. Complete and submit an online Report of Water Measuring Device and/or Recording 
Device in accordance with section 937. The Board estimates that there are 2979 points of 
diversion and 786 ponds and reservoirs held by state and local government agencies that would 
require the filing of an online Report of Water Measuring Device and/or Recording 
Device.  The total cost incurred to state and local government agencies to complete 
and submit the online informational form and supporting documentation would be 
$367,000 ($199 per water right). 
 

4. Government agencies will need to install, repair, or modify existing measuring 
devices or measurement methods to comply with the requirements of Chapter 2.8, 
section 931 through section 937.  The Board estimates that there are 2979 points of 
diversion and 786 ponds and reservoirs held by state and local government agencies that would 
require measurement. The cost incurred to state and local government agencies to 
install, repair, or modify measuring devices or implement measurement methods in 
accordance with Chapter 2.8 would be between $4,291,000 and $8,819,000 ($2,300 
to $4,800 per water right or claimed right). 
 

5. Government agencies will need to operate and maintain measuring devices or 
measurement methods to comply with the requirements of Chapter 2.8, section 931 
through section 937.  The Board estimates that there are 2979 points of diversion and 786 
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ponds and reservoirs held by state and local government agencies that would require 
measurement.  The cost incurred to state and local government agencies to operate 
and maintain measuring devices or measurement methods in accordance with 
Chapter 2.8 would be between $950,000 and $1,962,000 a year ($500 to $1,100 per 
water right or claimed right). 
 

6. Special reporting - During a critically dry year, reporting of monthly diversions online 
may be required in specific critical water supply regions in accordance with section 917. The 
Board estimates that there are 2423 water rights and claimed water rights held by state 
and local government agencies that may be affected by this requirement. The cost 
incurred to state and local government agencies to complete and submit the diversion 
data online once a month for nine months would be $1,766,000 ($729 per water right 
or claimed right). 

 
The expenses associated with items 1, 4, and 5 are required in accordance with Senate Bill 
88 signed by Governor Edmund G. Brown Jr. on June 24, 2-15.  These expenses would be 
incurred by state and local government agencies regardless of whether the proposed 
Emergency Regulation for Measuring and Reporting was adopted by the Board.   
 
The proposed regulation is not anticipated to have a fiscal impact on school districts or to result 
in costs or savings in federal funding to the State.  There are not expected to be any other 
nondiscretionary costs or savings to local agencies from the regulation. 
 

Appendix 1 provides more background information on the proposed estimate. 
 
 
Cost of Compliance for Small Diversions 

The cost of compliance was a significant concern raised by a number of parties during the public 
meetings and workshops. The Board was concerned about the cost of compliance with the 
measurement and monitoring requirements of the regulation, and therefore the Board made 
requirements in the regulation less stringent for diverters with smaller diversions.  People who 
divert or store smaller amounts of water have more time to meet the measurement and 
monitoring requirements under the phased-in approach. They also have less stringent 
requirements related to measurement accuracy, monitoring frequency, and installation, 
operation, and maintenance.  The following table summarized the estimated costs that apply to 
over 75 percent of the direct diversion and storage rights in California. 
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Category Device/Service 
Cost Range 

Low High 

Reservoir 
Storage 

(acre-feet) 

10 af < storage < 200 af 
(78% of measured reservoirs) 

Staff Gauge $300 $800 

Direct 
Diversion  

(acre-
feet/year) 

10 af/yr < diversion < 100 af/yr 
(42% of measured points of diversion) 

In-line flow meter $1,200 $1,800 

100 af/yr ≤ diversion < 1000 af/year 
(34% of measured points of diversion) 

In-line flow meter / 
Open Channel 

$2,000 $6,000 

Data logger $250 $600 

Total $2,250 $6,600 

 
The cost of measuring and monitoring water use is case specific and can vary widely based on 
the requirements of each specific situation.  The cost of compliance will also depend on whether 
the diverter can use an existing device or needs to install a new one and on cost of installation 
by a qualified individual.  In the table above, the cost estimates for reservoir storage assume a 
reservoir survey has been completed as part of determining the amount of water stored in the 
reservoir or pond. 
 
Diverters who are required to measure are also required to complete an online Report of Water 
Measuring Device and/or Recording Device in accordance with section 937. The Board 
estimates that the average cost to complete and submit the online informational form and 
supporting documentation would be $98 for each required measurement device. 
 
The costs of complying with the annual reporting requirements of the regulation are: 

 No additional cost for reporting annual water use by permit holders and license holders. 

 Average of $43 per year additional cost for each statement holder to file Supplemental 
Statements of Water Diversion and Use on an annual basis instead of once every three 
years. 

 Average of $65 per year additional cost for each registration holder and certificate holder 
to file annual water use reports. 

 
Consistency Determination 

As the Board is the agency charged with implementing the water right system, it is the only 
agency that can implement this emergency regulation.  As required by Government Code 
Section 11346.5, subdivision (a)(3)(D), the Board has conducted an evaluation of this 
regulation and has determined that it is not inconsistent or incompatible with existing state 
regulations.  Board authority includes broad investigatory authority, and Water Code Section 
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1058.5 explicitly recognizes the need for regulations to provide the Board with increased 
information to appropriately implement the water rights system during the drought emergency. 
 
Suspension of California Environmental Quality Act 

The initial adoption of the Board’s water diversion measurement and reporting regulations is 
exempt from Division 13 (commencing with Section 21000) of the Public Resources Code. (Wat. 
Code, § 1841, subd. (c).) 
 
Authority and Reference Citations 

For Section 907 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 1003.5, 1395, 1396, 1397, 4999, 5001, 5105 and 12261, Water Code. 
 
For Section 908 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), and 1846, Water Code. 
 
For Section 910  
Authority: Sections 348(a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348(a), 5101, 5103 and 5104, Water Code. 
 
For Section 911 
Authority cited: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), 1846, 5101, 5103, and 5104, Water Code. 
 
For Section 912 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), and 1846, Water Code. 
 
For Section 915 
Authority cited: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Section 348, subdivision (a), Water Code. 
 
For Section 916 
Authority cited: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Section 348, subdivision (a), Water Code. 
 
For Section 917 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), 1846, 5101, 5103, and 5104, Water Code. 
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For Section 920 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), 1010, 1011, 1011.5, 5100, 5101, 5103 and 5104, 
Water Code. 
 
For Section 921 
Authority: Sections 348, subdivision (a), 1058, 1840, 1841, and 5103, Water Code. 
Reference: Sections 348, subdivision (a), 5001, 5101(d) and 5101(e), Water Code. 
 
For Section 922 
Authority: Sections 348, subdivision (a), 1058, 1840, 1841, and 5103, Water Code. 
Reference: Sections 348, subdivision (a) 5101(d) and 5101(e), Water Code. 
 
For Section 924 
Authority: Sections 348, subdivision (a), 1058, 1228.6, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), 1226.1, 1226.2, 1228.2, 1228.3, and 1846, Water 
Code. 
 
For Section 925 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), 1010, 1011, 1011.5, and 1846, Water Code. 
 
For Section 929 
Authority: Sections 348, subdivision (a), 1011, 1058, 1840, and 1841, Water Code. 
Reference: Sections 348, subdivision (a), 1010, 1011, 1011.5, and 1846, Water Code. 
 
For Section 931 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Sections 13 and 5103, Water Code. 
 
For Section 931.5 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Section 85230, Water Code. 
 
For Section 932 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, 1122, 1123, 1846, and 5103, Water Code.   
 
For Section 933 
Authority: Sections 183, 1051, 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, 1846, and 5103, Water Code. 
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For Section 934 
Authority: Sections 183, 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, 1846, and 5103, Water Code. 
 
For Section 935 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, 1846, and 5103, Water Code. 
 
For Section 936 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, 1846, and 5103, Water Code. 
 
For Section 937 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, 1846, and 5103, Water Code. 
 
For Section 938 
Authority: Sections 1058, 1840, and 1841, Water Code. 
Reference: Sections 13, and 1846, Water Code. 
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Appendix 1: Public Agency and Government Fiscal Impact Analysis 
 
 
Summary 

 
This cost estimate considers the fiscal effect of the proposed Emergency Regulation for 
Measuring and Reporting. On XX, 2016, the Office of Administrative Law (OAL) approved an 
emergency rulemaking packet submitted by the State Water Board that amended Chapter 
2.7 of the California Code of Regulations, title 23, division 3 and added Chapter 2.8 to 
California Code of Regulations, title 23, division 3. 
 
M.Cubed partners Richard McCann, PhD, and Steven Moss, MPA, reviewed this report and 
provided comments on it, which were addressed by State Board staff before the study was 
finalized.  M. Cubed, founded in 1993, provides economic and public policy consulting 
services to public and private sector clients. Practice areas include water and energy utility 
resource planning and ratemaking, resource use efficiency and conservation measures, 
project impact analysis, regional economic modeling, natural resource allocation policies, 
and environmental plan preparation and review. 

 
Fiscal Effect of Proposed Emergency Regulation for Measuring and Reporting 

 
The proposed Emergency Regulation for Measuring and Reporting imposes additional 
obligations, or costs, on a diverter that would not otherwise exist.  A diverter was defined in 
the proposed Emergency Regulation for Measuring and Reporting as: 

 Any person authorized to divert water under a permit or license; or 
 Any person required under Water Code, Division 2,  Part 5.1 to file a Statement of 

Water Diversions and Use; or 
 Any person authorized to divert under a registration; or 
 To the extent authorized by federal law, the federal government for rights claimed under 

permits, licenses, registrations, statements of water diversion and use, and non-
reserved and reserved rights on file with the board. 

 
The fiscal effects of the proposed regulation relevant to Government Code section 11346.5, 
subdivision (a)(6) is the cost that would be incurred by state and local government agencies 
to perform the tasks below: 
 

1. File Supplemental Statements of Water Diversion and Use on an annual basis under 
Section 920.  The State Water Board estimates there are 436 active statements held 
by state and local government agencies.  The total cost incurred to state and local 
government agencies to complete and submit the supplemental statement on an 
annual basis would be $19,000 a year (average of $43 per statement per year). 

2. Complete an Annual Water Use Report under Section 924 for Registration and 
Certificate holders.  The State Water Board estimates there are 14 registrations and 
certificates held by state and local government agencies.  The total cost incurred to state 
and local government agencies to complete and submit the annual water use report 
would be $1,000 a year (average of $65 per registration/certificate per year). 

3. Complete and submit an online Report of Water Measuring Device and/or Recording 
Device in accordance with section 937. The State Water Board estimates there are 
2979 points of diversion and 786 ponds and reservoirs held by state and local government 
agencies that would require the filing of an online Report of Water Measuring Device 
and/or Recording Device.  The total cost incurred to state and local government 



 

agencies to complete and submit the online informational form and supporting 
documentation would be $367,000 ($199 per water right). 

4. Government agencies will need to install, repair, or modify existing measuring 
devices or measurement methods to comply with the requirements of Chapter 2.8, 
section 932 through section 937.  The State Water Board estimates there are 2979 
points of diversion and 786 ponds and reservoirs held by state and local government agencies 
that would require measurement. The cost incurred to state and local government 
agencies to install, repair, or modify measuring devices or implement measurement 
methods in accordance with Chapter 2.8 would be between $4,291,000 and 
$8,819,000 ($2,300 to $4,800 per water right or claimed right). 

5. Government agencies will need to operate and maintain measuring devices or 
measurement methods to comply with the requirements of Chapter 2.8, section 932 
through section 937.  The State Water Board estimates there are 2979 points of 
diversion and 786 ponds and reservoirs held by state and local government agencies that would 
require measurement.  The cost incurred to state and local government agencies to 
operate and maintain measuring devices or measurement methods in accordance 
with Chapter 2.8 would be between $950,000 and $1,962,000 a year ($500 to 
$1,100 per water right or claimed right). 

6. Special reporting - During a critically dry year, reporting of monthly diversions online 
may be required in specific critical water supply regions in accordance with section 917. The 
State Water Board estimates there are 2423 water rights and claimed water rights held 
by state and local government agencies that may be affected by this requirement. The 
cost incurred to state and local government agencies to complete and submit the 
diversion data online once a month for nine months would be $1,766,000 ($729 per 
water right or claimed right). 

 
The expenses associated with items 1, 4, and 5 are required in accordance with Senate 
Bill 88 signed by Governor Edmund G. Brown Jr. on June 24, 2-15.  These expenses 
would be incurred by state and local government agencies regardless of whether the 
proposed Emergency Regulation for Measuring and Reporting was adopted by the State 
Water Board.  The State Water Board estimates that the costs incurred to state and local 
government agencies to comply with the proposed Emergency Regulation for Measuring and 
Reporting would be: 

 
 One-time costs of between $4,658,000 and $9,186,000 
 Annual cost of between $970,000 and $1,982,000 
 Cost during critically dry year of up to $1,766,000. 

 
Analysis of Fiscal Effects of Proposed Section 920 

 
The proposed Emergency Regulation for Measuring and Reporting would require diverters 
who file a Statement of Water Diversion and Use to file a Supplemental Statement on an 
annual basis.  Previously, supplemental statements were required to be filed every three 
years. 
 
Filling out the online report every year instead of every three years would be the only 
additional burden to state and local government agencies associated with section 920 of the 
proposed Emergency Regulation for Measuring and Reporting. 
 
To conservatively estimate the cost of section 920, the State Water Board determined the 
total number of Statements held by state and local government agencies and multiplied that 
number by an estimated average time to complete the online report, multiplied by an average 



 

staff cost per hour. 
 
Based on information compiled from the State Water Board’s eWRIMS database, there are 
approximately 436 active Statements held by state and local government agencies that could 
be affected by the requirements of section 920. 
 
Completion of the online form would be expected to take 1 hour.  The estimated average total 
hourly costs of state and local government agency staff required to complete the online report 
was conservatively estimated using $65 per hour.  The average cost to complete the online 
form would be $65 (1*$65). 
 
There are a total of 436 registrations and certificates held by state and local government 
agencies.  The annual cost incurred by state and local government agencies to file a 
supplemental statement would be $28,340 (436 *$65).  Over a three year period, a Statement 
holder wouldl file the Supplemental Statement two more times than previously required.  The 
additional cost over a three year period would be $56,680 ($28,340 * 2).  The potential cost 
incurred by state and local government agencies to comply with section 920 of the proposed 
Emergency Regulation for Measuring and Reporting would be approximately $19,000 a year 
($56,680÷3) or $43 per statement per year. 

 
Analysis of Fiscal Effects of Proposed Section 924 
 
The proposed Emergency Regulation for Measuring and Reporting would require holders of 
Registrations and Livestock Certificates to file a water use report every year.  Filling out the 
online report would be the only additional burden to state and local government agencies 
associated with section 924 of the proposed Emergency Regulation for Measuring and 
Reporting. 
 
To conservatively estimate the cost of section 924, the State Water Board determined the 
total number of registrations and certificates held by state and local government agencies 
and multiplied that number by an estimated average time to complete the online report, 
multiplied by an average staff cost per hour. 

 
Based on information compiled from the State Water Board’s eWRIMS database, there are 
approximately 12 registrations and one livestock certificate held by state and local government 
agencies that could be affected by the requirements of section 924 of the proposed 
Emergency Regulation for Measuring and Reporting. 
 
Completion of the online form would be expected to take 1 hour.  The estimated average total 
hourly staff costs of state and local government agency staff required to complete the online 
report and gather the required information from the field was conservatively estimated using 
$65 per hour.  The average cost to complete the online form would be $65 (1*$65). There are 
a total of 13 registrations and certificates held by state and local government agencies.  
Therefore, the potential cost incurred by state and local government agencies to comply 
with section 924 of the proposed Emergency Regulation for Measuring and Reporting would 
be $1,000 a year (13 *$65) or $65 per registration/certificate per year. 
 
Analysis of Fiscal Effects of Proposed Section 937 

 
The proposed Emergency Regulation for Measuring and Reporting would require all 
diverters with diversions of more than 10 acre-feet per year (including license holders, 
permit holders, and statement holders) to file a Report of Water Measuring Device and 



 

Recording Device. Filling out the online report and providing the supporting documentation 
would be the only additional burden to state and local government agencies associated with 
section 937 of the proposed Emergency Regulation for Measuring and Reporting. 
 
To conservatively estimate the cost of section 937 of the proposed Emergency Regulation 
for Measuring and Reporting, the State Water Board determined the number of points of 
diversion associated with water rights and water right claims with diversions or authorized 
storage of more than 10 acre-feet per year held by state and local government agencies and 
multiplied that number by an estimated average time to complete the online report, multiplied 
by an average staff cost per hour. 

 
Based on information compiled from the State Water Board’s eWRIMS database, there are 
approximately 1,843 water rights and water right claims with diversions of more than 10 acre-
feet per year held by state and local government agencies that could be affected by the 
requirements of section 937 of the proposed Emergency Regulation for Measuring and 
Reporting.  There are 2,979 points of diversion and 786 reservoirs and ponds associated 
with these 1,843 rights and claimed rights.  The amount of time required to complete the 
online report would depend on whether each agency already has documentation regarding 
its measuring and/or monitoring devices or whether it would need to obtain the information 
in the field. 
 
Completion of the online form would be expected to take 1 hour. Agencies lacking sufficient 
information on the measuring and/or reporting device would need to conduct a field 
investigation to gather the necessary data needed to complete the form.  The time required to 
collect the requested information in the field would vary. It is estimated it would take a state 
or local government entity 1 hour to collect the required information in the field.  It is assumed 
the data would be collected during a routine operation and maintenance visit to the point of 
diversion, reservoir, or pond. 

 
Thus, the time range to collect and report the required data would be between 1 hour (1 hour 
to complete the form) and 2 hours (1 hour to gather data in the field plus 1 hour to complete 
the form). It was estimated that half of the agencies would have sufficient records to fill out the 
report without requiring a field investigation. The remaining agencies would likely have 
incomplete records, requiring a field investigation. Thus, the average time to gather the data 
and fill out the report is would be 1.5 hours. 

 
The estimated average total hourly staff costs of state and local government agency staff 
required to complete the online report and gather the required information from the field was 
conservatively estimated using $65 per hour.  The average cost to complete the online form 
would be $97.50 (1.5*$65). There are approximately 2,979 points of diversion and 786 
reservoirs and ponds associated with 1,843 water rights and water right claims held by state 
and local government agencies.  Therefore, the potential cost incurred by state and local 
government agencies to comply with section 937 of the proposed Emergency Regulation for 
Measuring and Reporting would be $367,000 (3,765 *$97.50). The average costs per water 
right or water claim would be $199. 

 
 
Analysis of Fiscal Effects of Proposed Section 917 

 
The proposed Emergency Regulation for Measuring and Reporting would require license, 
permit, and statement holders to file monthly diversion records during periods of insufficient 
supply. This requirement would only apply to state regions with insufficient supply to meet 



 

demand.  For the purpose of this analysis, it was assumed that the reporting has been 
required statewide for a period of nine months.  Filling out the online form and gathering 
the data on a monthly basis would be the only additional burden to state and local 
government agencies associated with section 917 of the proposed Emergency Regulation 
for Measuring and Reporting. 
 
To conservatively estimate the cost of section 917 of the proposed Emergency Regulation 
for Measuring and Reporting, the State Water Board determined the total number of water 
rights and water right claims held by state and local government agencies and multiplied that 
number by an estimated average time to complete the online form, multiplied by an average 
staff cost per hour. 

 
Based on information compiled from the State Water Board’s eWRIMS database, there are 
approximately 2,423 water rights and water right claims held by state and local government 
agencies that could be affected by the requirements of section 917 of the proposed 
Emergency Regulation for Measuring and Reporting. The amount of time required to 
complete the online form will depend on whether each agency already collects its diversion 
data on a monthly basis or whether it needs to obtain such information in the field. 
 
Completion of the online form would be expected to take 30 minutes. Agencies that do not 
collect diversion data on a monthly basis would need to conduct a field investigation to gather 
the information needed to complete the form.  The time required to collect the monthly 
diversion data in the field would vary. It is estimated it would take an average of 90 minutes 
for a state or local government entity to collect the required information in the field.  It is 
assumed the data would be collected during a routine operation and maintenance visit to the 
measuring device. 

 
The time range to collect and report the required diversion data was estimated to be between 
30 minutes (30 minutes to complete the form) to 2 hours (90 minutes to gather data in the field 
plus 30 minutes to complete the form). It is estimated that half of the agencies would have 
sufficient records to fill out the report without requiring a field visit. The remaining agencies 
would likely have incomplete records, requiring a field visit. Thus, the average time to gather 
the data and fill out the form would be 1 hour and 15 minutes. 
 
The estimated average total hourly staff costs of state and local government agency staff 
required to complete the online form and gather the diversion data from the field was 
conservatively estimated using $65 per hour.  The average monthly cost to complete the 
online form is $81 ($65*1.25). The average cost to complete the form during the nine month 
period when the regulation is effective is $729 ($81/month * 9 months).  There are a total of 
2,423 water rights and water right claims held by state and local government agencies that 
could be affected by section 917 of the proposed Emergency Regulation for Measuring and 
Reporting.  Therefore, the cost incurred by state and local government agencies to comply 
with section 917 of the proposed Emergency Regulation for Measuring and Reporting is 
$1,766,000 (2,423 water rights and claimed rights *$729) or $729 per water right or claimed 
right. 
 
Estimated costs associated with the proposed section 917 of the proposed Emergency 
Regulation for Measuring and Reporting are conservative.  Some of the permitted and 
licensed rights will be curtailed this year; under other rights no diversions will be made. 
Reports of no diversion will take significantly less time for the governmental agency to 
report. Therefore, the total cost to state and local government agencies will likely be 
significantly less than the estimate contained in this analysis. 



 

 
Analysis of Fiscal Effects of Proposed Chapter 2.8 
 
The proposed Emergency Regulation for Measuring and Reporting would require all license 
holders, permit holders, and statement holders who divert or are authorized to divert more 
than 10 acre-feet per year to install, operate, and maintain a measuring device or implement 
a measurement method.  The cost of the measurement device or measurement method 
assumes the device is installed or that the measurement method is prepared by a qualified 
individual. 
 
The proposed Emergency Regulation for Measuring and Reporting would require different 
standards of measurement and monitoring based on the size of the diversion or the size of 
the reservoir or pond.  These categories and the number of water rights and claimed rights 
that fall into each of these categories held by state and local government agencies are 
summarized in Table 1 and Table 2. 
 
To conservatively estimate the cost of the measuring requirement, the State Water Board 
determined the total number of water rights and claimed rights held by state and local 
government agencies that would be affected by Chapter 2.8.  Based on information 
compiled from the State Water Board’s eWRIMS database, there are 1,843 water rights and 
claimed rights with a claimed diversion or are authorized to divert more than 10 acre-feet per 
year held by state and local government agencies that would be affected.  There are 
approximately 2979 points of diversion and 786 ponds and reservoirs associated with 1843 water rights 
and water right claims held by state and local government agencies that would require measurement.  
To determine the 10 acre-feet threshold, the face value was used for water use permits and 
licenses and for statement holders the water use reported for 2011. 
 
The cost of measuring and monitoring water use are case specific and can vary widely 
based on the specific situation.  Table 3 includes estimated costs for equipment that could 
be used to meet the measurement requirements of Chapter 2.8 of the proposed Emergency 
Regulation for Measuring and Reporting.  These costs were estimated based on 
professional judgment and the following resources: 

 
 The Department of Water Resources report “Cost Analysis for Proposed Agricultural 

Water Measurement Regulation in Support of Economic and Fiscal Impact 
Statement”. 
http://www.water.ca.gov/wateruseefficiency/sb7/docs/G-EFImpactv-7-1-4_22.pdf 

 Measurement of Delta Agricultural Diversion (July 2011), Patrick L. Stiehr, 
Watermark Engineering, Inc. 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/diversion_use/do
cs/workshop2011july/stiehr_rpt.pdf 

 Economic and Fiscal Impact Statement for the Russian River Frost Protection 
Regulation adopted on September 20, 2011. 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/russian
_river_frost/docs/090111app_d.pdf 

 
 
The cost to each state and local government agency to comply with Chapter 2.8 of the 
proposed Emergency Regulation for Measuring and Reporting will depend on whether each 
government entity already has a measurement and/or recording device installed or whether the 
agency needs to install a new device or devices.  Many state and local government agencies are 
required to measure their water use under a variety of existing regulations, including: 



 

 
 Department of Water Resources (agricultural water measurement) 
 United States Bureau of Reclamation (Central Valley Project contractors) 
 United States Geologic Survey (surface water gaging network) 
 Federal Energy Regulatory Commission (for federally licensed power facilities) 
 Public Utility Commission (for investor owned water utilities) 
 State Water Board, Division of Drinking Water (for publicly owned water utilities) 

 
The State Water Board constructed the proposed Emergency Regulation for Measuring and 
Reporting to be consistent with existing measurement requirements and to ensure properly 
maintained measuring devices meeting the regulatory requirements of the governmental 
entities listed above would meet the requirements of the proposed Emergency Regulation for 
Measuring and Reporting. 
 
The State Water Board determined the total number of water rights held by state and local 
government agencies and then estimated the number of water rights falling into each category.  
For each group of water rights, the State Water Board then estimated the percentages of 
devices which fell into one of the following three categories: (1) existing measuring device 
meets the standards of Chapter 2.8 of the proposed Emergency Regulation for Measuring and 
Reporting, (2) existing measuring device can be repaired or modified to meet the standards, or 
(3) new measuring device or measurement method is required to meet the standards.  The 
percentages of measuring devices falling into each category were estimated using Table 3 
from the Department of Water Resources report “Cost Analysis for Proposed Agricultural 
Water Measurement Regulation in Support of Economic and Fiscal Impact Statement” as a 
guide.  The percentages for each category are listed in Table 3. 
 
Government agencies will need to install, repair, or modify existing measuring devices or 
measurement methods to comply with the requirements of Chapter 2.8, section 932 
through section 937 of the proposed Emergency Regulation for Measuring and Reporting.  
The State Water Board estimated that the total cost incurred to state and local government 
agencies to install, repair, or modify measuring devices or implement measurement methods 
in accordance with Chapter 2.8 would be between $4,291,000 and $8,819,000. The average 
cost would be between $2,300 to $4,800 per water right ($4,291,0001843 to 
$8,819,0001843). The costs are shown on Table 3 and Table 4. 
 
The cost of a Measurement Method is assumed to be comparable to the cost of installing 
measurement devices at each point of diversion.  It is likely that a measurement method would 
be cheaper and more efficient than installing individual devices at each point of diversion. 
 
The proposed Emergency Regulation for Measuring and Reporting also provide for specific 
situations where the cost of installing a measuring device in accordance with the requirements 
of Chapter 2.8 of the proposed Emergency Regulation for Measuring and Reporting would be 
unreasonably expensive, the diverter may apply for alternative compliance under Section 935 
of the proposed Emergency Regulation for Measuring and Reporting. 
 
Government agencies would need to operate and maintain measuring devices or 
measurement methods to comply with the requirements of Chapter 2.8 of the proposed 
Emergency Regulation for Measuring and Reporting.  It was assumed that the annual cost of 
operation and maintenance of the measuring device or measurement method would be 
equal to 15% of the cost of installing a new device.  The State Water Board estimated that 
the total cost incurred to state and local government agencies to operate and maintain new 
measuring devices or measurement methods in accordance with Chapter 2.8 would be 



 

between $950,000 and $1,962,000 a year.  The average cost would be between $500 to 
$1,100 per water right ($950,0001843 to $1,962,0001843).The costs are shown on Table 
3 and Table 4. 
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Senate Bill No. 88

CHAPTER 27

An act to add Sections 116680, 116681, 116682, and 116684 to the Health
and Safety Code, to add and repeal Sections 21080.08, 21080.45, and
21080.46 of the Public Resources Code, and to amend Sections 375, 375.5,
377, 1058.5, 1552, 1846, 5103, and 5104 of, to add Sections 377.5, 79708.5,
and 79716.5 to, and to add Article 3 (commencing with Section 1840) to
Chapter 12 of Part 2 of Division 2 of, the Water Code, relating to water,
and making an appropriation therefor, to take effect immediately, bill related
to the budget.

[Approved by Governor June 24, 2015. Filed with
Secretary of State June 24, 2015.]

legislative counsel’s digest

SB 88, Committee on Budget and Fiscal Review. Water.
(1)  Existing law, the California Safe Drinking Water Act, provides for

the operation of public water systems, and imposes on the State Water
Resources Control Board various responsibilities and duties. Existing law
requires the state board to conduct research, studies, and demonstration
projects relating to the provision of a dependable, safe supply of drinking
water, to adopt regulations to implement the California Safe Drinking Water
Act, and to enforce provisions of the federal Safe Drinking Water Act.
Existing law prohibits a person from operating a public water system unless
the person first submits an application to the state board and receives a
permit issued by the state board, as specified.

This bill would authorize the state board to order consolidation with a
receiving water system where a public water system, or a state small water
system within a disadvantaged community, consistently fails to provide an
adequate supply of safe drinking water. This bill would authorize the state
board to order the extension of service to an area that does not have access
to an adequate supply of safe drinking water so long as the extension of
service is an interim extension of service in preparation for consolidation.
The bill would require the state board, prior to ordering consolidation or
extension of service, to conduct an initial public meeting and a public hearing
and to make specified findings. The bill would limit the liability of a
consolidated water system, wholesaler, or any other agency in the chain of
distribution that delivers water to a consolidated water system, as specified.

(2)  Existing law, the California Environmental Quality Act (CEQA),
requires a lead agency, as defined, to prepare, or cause to be prepared, and
certify the completion of, an environmental impact report on a project that
it proposes to carry out or approve that may have a significant effect on the
environment or to adopt a negative declaration if it finds that the project
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will not have that effect. CEQA also requires a lead agency to prepare a
mitigated negative declaration for a project that may have a significant effect
on the environment if revisions in the project would avoid or mitigate that
effect and there is no substantial evidence that the project, as revised, would
have a significant effect on the environment. CEQA exempts certain projects
from its requirements.

This bill would, until January 1, 2017, or a specified date, whichever is
earlier, exempt from CEQA certain groundwater replenishment projects.

This bill would, until July 1, 2017, exempt from CEQA the development
and approval of building standards by state agencies for recycled water
systems.

This bill would, with specified exceptions and until July 1, 2017, or a
specified date, whichever is later, exempt from CEQA the adoption of an
ordinance to impose stricter conditions on the issuance of well permits or
changes in the intensity of land use that would increase demand on
groundwater.

(3)  The California Constitution declares that the general welfare of the
state requires that the water resources of the state be put to beneficial use
to the fullest extent of which they are capable, and that the right to the use
of water does not extend to the waste or unreasonable use, method of use,
or method of diversion of water. Existing law requires the state board to
take all appropriate proceedings or actions to prevent waste, unreasonable
use, unreasonable method of use, or unreasonable method of diversion of
water in this state. Existing law states the intent of the Legislature that the
state take vigorous action to enforce the terms and conditions of permits,
licenses, certifications, and registrations to appropriate water, to enforce
state board orders and decisions, and to prevent the unlawful diversion of
water.

This bill would, commencing January 1, 2016, require a person who
diverts 10 acre-feet of water per year or more under a permit or license to
install and maintain a device or employ a method capable of measuring the
rate of direct diversion, rate of collection to storage, and rate of withdrawal
or release from storage, as specified, and with certain exceptions. This bill
would require the permittee or licensee to maintain a record of all diversion
monitoring and the total amount of water diverted and submit these records
to the state board, as prescribed. This bill would require a person who diverts
water under a registration, permit, or license to report to the state board, at
least annually. This bill would authorize the state board to adopt regulations
requiring measurement and reporting of water diversion and use by specified
persons and would require that the initial regulations be adopted as
emergency regulations and that these emergency regulations remain in effect
until revised by the state board. This bill would exempt from CEQA the
adoption of the initial regulations by the state board.

(4)  Existing law authorizes a person or entity in violation of a term or
condition of a permit, license, certificate, or registration issued by, an order
adopted by, or certain emergency regulations adopted by, the state board to
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be civilly liable for an amount not to exceed $500 for each day in which the
violation occurs.

This bill would expand this civil liability to any violation of any regulation
adopted by the state board.

Existing law makes this civil liability applicable only in a critically dry
year immediately preceded by 2 or more consecutive below normal, dry,
or critically dry years or during a period for which the Governor has issued
a proclamation of a state of emergency based on drought conditions.

This bill would eliminate this requirement.
(5)  Existing law, with certain exceptions, requires each person who

diverts water after December 31, 1965, to file with the state board a statement
of diversion and use, and to include specified information. Existing law
requires supplemental statements of diversion and use to be filed at 3-year
intervals prior to July 1 of the year next succeeding the end of each interval,
and requires, if there is a change in the name or address of the person
diverting water, a supplemental statement be filed with the state board that
includes the change. Existing law provides that the making of a material
misstatement in connection with these provisions is a misdemeanor
punishable as prescribed.

This bill would require supplemental statements of diversion and use to
be filed annually prior to July 1, as provided. By expanding the definition
of a crime, this bill would impose a state-mandated local program.

Existing law requires each statement of diversion and use, on and after
January 1, 2012, to include monthly records of water diversions using best
available technologies and best professional practices. Existing law prohibits
this requirement from being construed to require the implementation of
technologies or practices by a person who provides to the state board
documentation demonstrating that the implementation of those practices is
not locally cost effective.

This bill would require each statement to include at least monthly records
of water diversions and would eliminate the above-described prohibition.

(6)  Under existing law, emergency regulations of the state board are not
subject to review by the Office of Administrative Law if the state board
adopts findings that the emergency regulations are adopted to prevent the
waste, unreasonable use, unreasonable method of use, or unreasonable
method of diversion, of water to promote wastewater reclamation, or to
promote water conservation, and that the emergency regulations are adopted
in response to conditions which exist, or are threatened, in a critically dry
year immediately preceded by 2 or more consecutive dry or critically dry
years. Under existing law, a person who violates an emergency regulation
adopted by the state board pursuant to these provisions or violates certain
cease and desist orders relating to the enforcement of water rights may be
liable for specified amounts. Revenues generated from these penalties are
deposited into the Water Rights Fund, which are available, upon
appropriation, for specified purposes.

This bill would require that a civil liability imposed for a violation of an
emergency conservation regulation, as defined, that is adopted pursuant to
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these provisions, or a violation of a cease and desist order of that emergency
conservation regulation, be deposited, and separately accounted for, in the
Water Rights Fund. The bill would require those funds to be available, upon
appropriation by the Legislature, for water conservation activities and
programs.

(7)  Existing law authorizes any public entity, as defined, that supplies
water at retail or wholesale for the benefit of persons within the service area
or area of jurisdiction of the public entity to, by ordinance or resolution,
adopt and enforce a water conservation program to reduce the quantity of
water used for the purpose of conserving the water supplies of the public
entity. Existing law provides that a violation of a requirement of a water
conservation program is a misdemeanor punishable by imprisonment in the
county jail for not more than 30 days, or by a fine not exceeding $1,000, or
both.

This bill would provide that a court or public entity may hold a person
civilly liable in an amount not to exceed $10,000 for a violation of a water
conservation program ordinance or resolution, or certain emergency
regulations adopted by the state board. This bill would prohibit the civil
liability assessed by a court or public entity for the first violation by a
residential water user from exceeding $1,000, except as specified. This bill
would provide that commencing on the 31st day after the public entity has
notified the person of the violation, the person additionally may be civilly
liable for an amount not to exceed $10,000 plus $500 for each additional
day on which the violation continues. This bill would require civil liability
imposed pursuant to these provisions to be paid to the public entity and to
be expended solely for the purposes of the water conservation program. In
addition to these remedies, this bill would authorize a public entity to enforce
water use limitations by a volumetric penalty in an amount established by
the public entity.

(8)  Existing law, the Water Quality, Supply, and Infrastructure
Improvement Act of 2014, approved by the voters as Proposition 1 at the
November 4, 2014, statewide general election, authorizes the issuance of
general obligation bonds in the amount of $7,545,000,000 to finance a water
quality, supply, and infrastructure improvement program. The act requires
each state agency that receives an appropriation from the funding made
available by the act to administer a competitive grant or loan program under
the act’s provisions to develop and adopt project solicitation and evaluation
guidelines before disbursing the grants or loans. The act requires the
Secretary of the Natural Resources Agency to publish and post on the Natural
Resources Agency’s Internet Web site a list of expenditures pursuant to the
act not less than annually, as prescribed, and to post on that Internet Web
site the guidelines submitted by state agencies and the secretary’s verification
that the guidelines are consistent with applicable statutes and the purposes
of the act.

This bill would require the secretary to post on the Natural Resources
Agency’s Internet Web site information on changes to project timelines and
project spending, in order to facilitate oversight of funding and projects.
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The act requires each state agency that receives an appropriation of
funding made available by the act to be responsible for establishing metrics
of success and reporting the status of projects and all uses of the funding
on the state’s bond accountability Internet Web site.

This bill would require each state agency that receives an appropriation
of funding made available by the act to evaluate the outcomes of projects,
report this evaluation on the state’s bond accountability Internet Web site,
and to hold a grantee of funds accountable for completing projects funded
by the act on time and within scope.

(9)  The bond act provides that the sum of $810,000,000 is to be available,
upon appropriation by the Legislature, for expenditures on, and competitive
grants and loans to, projects that are included in and implemented in an
adopted integrated regional water management plan and respond to climate
change and contribute to regional water security. The bond act authorizes
the use of $100,000,000 of those funds for direct expenditures, and for grants
and loans, for certain water conservation and water use efficiency plans,
projects, and programs. Existing law establishes the CalConserve Water
Use Efficiency Revolving Fund and provides that the moneys in the fund
are available to the Department of Water Resources, upon appropriation by
the Legislature, for the purpose of water use efficiency projects. Existing
law requires moneys in the fund to be used for purposes that include, but
are not limited to, at or below market interest rate loans to local agencies,
as defined, and permits the department to enter into agreements with local
agencies that provide water or recycled water service to provide loans.

Existing law transferred to the fund the sum of $10,000,000 of the
proceeds of these bonds for water conservation and water use efficiency
projects and programs to achieve urban water use targets. Existing law
requires the department to use $5,000,000 for a pilot project for local
agencies to provide water efficiency upgrades to eligible residents and
requires the department to use the other $5,000,000 for local agencies to
provide low-interest loans to customers to finance the installation of onsite
improvements to repair or replace, as necessary, cracked or leaking water
pipes to conserve water.

This bill would appropriate the sum of $10,000,000 available in the fund
from the proceeds of the bond act for the purpose of these provisions.

(10)  The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for
a specified reason.

(11)  This bill would declare that it is to take effect immediately as a bill
providing for appropriations related to the Budget Bill.

Appropriation: yes.
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The people of the State of California do enact as follows:

SECTION 1. Section 116680 is added to the Health and Safety Code,
to read:

116680. The Legislature finds and declares as follows:
(a)  It is the policy of the state to encourage orderly growth and

development, which are essential to the social, fiscal, and economic
well-being of the state. The Legislature recognizes that the logical formation,
consolidation, and operation of water systems is an important factor in
promoting orderly development and in balancing that development against
sometimes competing state interests of discouraging urban sprawl, preserving
open space and prime agricultural lands, and efficiently extending other
government services. Therefore, the policy of the state should be affected
by the logical formation, consolidation, and operation of water systems.

(b)  The powers set forth in Section 116682 for consolidation of water
systems are consistent with the intent of promoting orderly growth.

SEC. 2. Section 116681 is added to the Health and Safety Code, to read:
116681. The following definitions shall apply to this section and Sections

116682 and 116684:
(a)  “Adequate supply” means sufficient water to meet residents’ health

and safety needs.
(b)  “Affected residence” means a residence reliant on a water supply that

is either inadequate or unsafe.
(c)  “Consistently fails” means a failure to provide an adequate supply of

safe drinking water.
(d)  “Consolidated water system” means the public water system resulting

from the consolidation of a public water system with another public water
system, state small water system, or affected residences not served by a
public water system.

(e)  “Consolidation” means joining two or more public water systems,
state small water systems, or affected residences not served by a public
water system, into a single public water system.

(f)  “Disadvantaged community” means a disadvantaged community, as
defined in Section 79505.5 of the Water Code, that is in an unincorporated
area or is served by a mutual water company.

(g)  “Extension of service” means the provision of service through any
physical or operational infrastructure arrangement other than consolidation.

(h)  “Receiving water system” means the public water system that provides
service to a subsumed water system through consolidation or extension of
service.

(i)  “Safe drinking water” means water that meets all primary and
secondary drinking water standards.

(j)  “Subsumed water system” means the public water system, state small
water system, or affected residences not served by a public water system
consolidated into or receiving service from the receiving water system.

SEC. 3. Section 116682 is added to the Health and Safety Code, to read:
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116682. (a)  Where a public water system, or a state small water system
within a disadvantaged community, consistently fails to provide an adequate
supply of safe drinking water, the State Water Resources Control Board
may order consolidation with a receiving water system as provided in this
section and Section 116684. The consolidation may be physical or
operational. The State Water Resources Control Board may also order the
extension of service to an area that does not have access to an adequate
supply of safe drinking water so long as the extension of service is an interim
extension of service in preparation for consolidation. The State Water
Resources Control Board may set timelines and performance measures to
facilitate completion of consolidation.

(b)  Prior to ordering consolidation or extension of service as provided
in this section, the State Water Resources Control Board shall do all of the
following:

(1)  Encourage voluntary consolidation or extension of service.
(2)  Consider other enforcement remedies specified in this article.
(3)  Consult with, and fully consider input from, the relevant local agency

formation commission regarding the provision of water service in the
affected area, the recommendations for improving service in a municipal
service review, and any other relevant information.

(4)  Consult with, and fully consider input from, the Public Utilities
Commission when the consolidation would involve a water corporation
subject to the commission’s jurisdiction.

(5)  Consult with, and fully consider input from, the local government
with land use planning authority over the affected area, particularly regarding
any information in the general plan required by Section 65302.10 of the
Government Code.

(6)  Notify the potentially receiving water system and the potentially
subsumed water system, if any, and establish a reasonable deadline of no
less than six months, unless a shorter period is justified, for the potentially
receiving water system and the potentially subsumed water system, if any,
to negotiate consolidation or another means of providing an adequate supply
of safe drinking water.

(A)  During this period, the State Water Resources Control Board shall
provide technical assistance and work with the potentially receiving water
system and the potentially subsumed water system to develop a financing
package that benefits both the receiving water system and the subsumed
water system.

(B)  Upon a showing of good cause, the deadline may be extended by the
State Water Resources Control Board at the request of the potentially
receiving water system, potentially subsumed water system, or the local
agency formation commission with jurisdiction over the potentially
subsumed water system.

(7)  Obtain written consent from any domestic well owner for
consolidation or extension of service. Any affected resident within the
consolidation or extended service area who does not provide written consent
shall be ineligible, until the consent is provided, for any future water-related
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grant funding from the state other than funding to mitigate a well failure,
disaster, or other emergency.

(8)  Hold at least one public meeting at the initiation of this process in a
place as close as feasible to the affected areas. The State Water Resources
Control Board shall make reasonable efforts to provide a 30-day notice of
the meeting to the ratepayers, renters, and property owners to receive water
service through service extension or in the area of the subsumed water
system and all affected local government agencies and drinking water service
providers. The meeting shall provide representatives of the potentially
subsumed water system, affected ratepayers, renters, property owners, and
the potentially receiving water system an opportunity to present testimony.
The meeting shall provide an opportunity for public comment.

(c)  Upon expiration of the deadline set by the State Water Resources
Control Board pursuant to paragraph (6) of subdivision (b), the State Water
Resources Control Board shall do the following:

(1)  Consult with the potentially receiving water system and the potentially
subsumed water system, if any.

(2)  Conduct a public hearing, in a location as close as feasible to the
affected communities.

(A)  The State Water Resources Control Board shall make reasonable
efforts to provide a 30-day notice of the hearing to the ratepayers, renters,
and property owners to receive water service through service extension or
in the area of the subsumed water system and to all affected local government
agencies and drinking water service providers.

(B)  The hearing shall provide representatives of the potentially subsumed
water system, affected ratepayers, renters, property owners, and the
potentially receiving water system an opportunity to present testimony.

(C)  The hearing shall provide an opportunity for public comment.
(d)  Prior to ordering consolidation or extension of service, the State Water

Resources Control Board shall find all of the following:
(1)  The potentially subsumed water system has consistently failed to

provide an adequate supply of safe drinking water.
(2)  All reasonable efforts to negotiate consolidation or extension of

service were made.
(3)  Consolidation of the receiving water system and subsumed water

system or extension of service is appropriate and technically and
economically feasible.

(4)  There is no pending local agency formation commission process that
is likely to resolve the problem in a reasonable amount of time.

(5)  Concerns regarding water rights and water contracts of the subsumed
and receiving water systems have been adequately addressed.

(6)  Consolidation or extension of service is the most effective and
cost-effective means to provide an adequate supply of safe drinking water.

(7)  The capacity of the proposed interconnection needed to accomplish
the consolidation is limited to serving the current customers of the subsumed
water system.
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(e)  Upon ordering consolidation or extension of service, the State Water
Resources Control Board shall do all of the following:

(1)  As necessary and appropriate, make funds available, upon
appropriation by the Legislature, to the receiving water system for the costs
of completing the consolidation or extension of service, including, but not
limited to, replacing any capacity lost as a result of the consolidation or
extension of service, providing additional capacity needed as a result of the
consolidation or extension of service, and legal fees. Funding pursuant to
this paragraph is available for the general purpose of providing financial
assistance for the infrastructure needed for the consolidation or extension
of service and does not need to be specific to each individual consolidation
project. The State Water Resources Control Board shall provide appropriate
financial assistance for the infrastructure needed for the consolidation or
extension of service. The State Water Resources Control Board’s existing
financial assistance guidelines and policies shall be the basis for the financial
assistance.

(2)  Ensure payment of standard local agency formation commission fees
caused by State Water Resources Control Board-ordered consolidation or
extension of service.

(3)  Adequately compensate the owners of a privately owned subsumed
water system for the fair market value of the system as determined by the
Public Utilities Commission for water corporations subject to the
commission’s jurisdiction or the State Water Resources Control Board for
all other water systems.

(4)  Coordinate with the appropriate local agency formation commission
and other relevant local agencies to facilitate the change of organization or
reorganization.

(f)  For the purposes of this section, the consolidated water system shall
not increase charges on existing customers of the receiving water system
solely as a consequence of the consolidation or extension of service unless
the customers receive a corresponding benefit.

(g)  Division 3 (commencing with Section 56000) of Title 5 of the
Government Code shall not apply to the consolidation or extension of service
required pursuant to this section.

SEC. 4. Section 116684 is added to the Health and Safety Code, to read:
116684. (a)  Liability of a consolidated water system, wholesaler, or

any other agency in the chain of distribution that delivers water to a
consolidated water system shall be limited as described in this section.

(b)  (1)  The consolidated water system, wholesaler, or any other agency
in the chain of distribution that delivers water to a consolidated water system,
shall not be held liable for claims by past or existing customers or those
who consumed water provided through the subsumed water system
concerning the operation and supply of water from the subsumed water
system during the interim operation period specified in subdivision (d) for
any good faith, reasonable effort using ordinary care to assume possession
of, to operate, or to supply water to the subsumed water system.
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(2)  The consolidated water system, wholesaler, or any other agency in
the chain of distribution that delivers water to a consolidated water system,
shall not be held liable for claims by past or existing customers or by those
who consumed water provided through the subsumed water system for any
injury that occurred prior to the commencement of the interim operation
period specified in subdivision (d).

(c)  (1)  The consolidated water system, wholesaler, or any other agency
in the chain of distribution that delivers water to a consolidated water system,
shall not be held liable for claims by past or existing customers or by those
who consumed water provided through the subsumed water system
concerning the provision of supplemental imported water supplies to the
subsumed water system during the interim operation period specified in
subdivision (d) for any good faith, reasonable effort using ordinary care to
supply water to the subsumed water system.

(2)  The consolidated water system, wholesaler, or any other agency in
the chain of distribution that delivers water to a consolidated water system,
shall not be held liable for claims by past or existing customers or by those
who consumed water provided through the subsumed water system
concerning the operation and supply of water from the subsumed water
system for any injury that occurred prior to the commencement of the interim
operation period specified in subdivision (d).

(3)  This subdivision shall only apply if the water supplied by the
consolidated water system through a temporary potable service pipeline to
the subsumed water system meets or exceeds federal and state drinking
water quality standards.

(d)  (1)  The interim operation period shall commence upon the connection
of a temporary potable service pipeline by the consolidated water system
to the subsumed water system, or upon the execution of an agreement
between the consolidated water system, subsumed water system, and any
other signatories to provide service to the customers of the subsumed water
system, whichever occurs first.

(2)  (A)  Except as provided in subparagraph (B), the interim operation
period shall last until permanent replacement facilities are accepted by the
consolidated water system with the concurrence of the State Water Resources
Control Board and the facilities and water supply meet drinking water and
water quality standards.

(B)  Upon the showing of good cause, the interim operation period shall
be extended by the State Water Resources Control Board for up to three
successive one-year periods at the request of the consolidated water system.

(3)  The acceptance date of permanent replacement facilities shall be
publicly noticed by the consolidated water system.

(e)  Subdivision (b) shall only apply if the consolidated water system
provides water to the subsumed water system in accordance with all of the
following conditions:

(1)  Water provided by the consolidated water system through a temporary
potable service pipeline to the subsumed water system shall meet or exceed
federal and state drinking water quality standards.
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(2)  Reasonable water system flow and pressure through a temporary
potable service pipeline shall be maintained during the interim operation
period based upon the condition and integrity of the existing subsumed
water system, and any disruptions to water delivery resulting from
construction-related activities associated with the installation of permanent
replacement facilities shall be minimal.

(3)  The consolidated water system shall notify fire officials serving the
subsumed water system service area of the condition and firefighting support
capabilities of the subsumed water system and planned improvements with
the installation of permanent replacement facilities thereto. The consolidated
water system shall maintain or improve the condition and firefighting support
capabilities of the subsumed water system during the interim operation
period.

(4)  Customers of the subsumed water system shall receive written notice
upon any change in possession, control, or operation of the water system.

(f)  Nothing in this section shall be construed to do any of the following:
(1)  Relieve any water district, water wholesaler, or any other entity from

complying with any provision of federal or state law pertaining to drinking
water quality.

(2)  Impair any cause of action by the Attorney General, a district attorney,
a city attorney, or any other public prosecutor, or impair any other action
or proceeding brought by or on behalf of a regulatory agency.

(3)  Impair any claim alleging the taking of property without compensation
within the meaning of either the Fifth Amendment to the United States
Constitution or Section 19 of Article I of the California Constitution.

SEC. 5. The Legislature finds and declares all of the following:
(a)  Section 7 of Article XI of the California Constitution authorizes a

county or city to “make and enforce within its limits all local, police,
sanitary, and other ordinances and regulations not in conflict with general
laws.”

(b)  The California Supreme Court has held that local regulations affecting
economic interests in property are within local governments’ police power
(Birkenfeld v. City of Berkeley (1976) 17 Cal.3d 129, 158).

(c)  Counties may reasonably regulate land use under their police powers
(Associated Home Builders etc., Inc., v. City of Livermore (1976) 18 Cal.3d
582).

(d)  Counties may regulate groundwater, including well permitting, under
their police powers (Baldwin v. County of Tehama (1994) 31 Cal.App.4th
166, 175-76), and numerous counties have exercised this authority through
ordinances.

(e)  The Legislature enacted the Sustainable Groundwater Management
Act (Part 2.74 (commencing with Section 10720) of Division 6 of the Water
Code) to ensure that local agencies manage their high- and medium-priority
groundwater basins sustainably. That act does not require the adoption of
local groundwater sustainability plans until 2020 or 2022. Under the act,
counties retain their authority to issue well permits.
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(f)  As local agencies are transitioning to the implementation of the
Sustainable Groundwater Management Act, unregulated well permitting in
stressed high- and medium-priority groundwater basins during the ongoing
drought emergency is causing risks to the health, safety, and well-being of
citizens.

SEC. 6. Section 21080.08 is added to the Public Resources Code, to
read:

21080.08. (a)  This division does not apply to a project that satisfies
both of the following:

(1)  The project is approved or carried out by a public agency for the
purpose of mitigating drought conditions for which a state of emergency
was proclaimed by the Governor on January 17, 2014, pursuant to Chapter
7 (commencing with Section 8550) of Division 1 of Title 2 of the
Government Code.

(2)  The project consists of construction or expansion of recycled water
pipeline and directly related infrastructure within existing rights of way,
and directly related groundwater replenishment, if the project does not affect
wetlands or sensitive habitat, and where the construction impacts are fully
mitigated consistent with applicable law.

(b)  This section shall remain operative until the state of emergency due
to drought conditions declared by the Governor in the proclamation issued
on January 17, 2014, has expired or until January 1, 2017, whichever occurs
first, and as of January 1, 2017, is repealed unless a subsequent statute
amends or repeals that date.

SEC. 7. Section 21080.45 is added to the Public Resources Code, to
read:

21080.45. (a)  This division does not apply to the development and
approval of building standards by state agencies for recycled water systems.

(b)  This section shall become inoperative on July 1, 2017, and, as of
January 1, 2018, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2018, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 8. Section 21080.46 is added to the Public Resources Code, to
read:

21080.46. (a)  Without limiting any other statutory exemption or
categorical exemption, this division does not apply to the adoption of an
ordinance by a city, county, or city and county to limit or prohibit the drilling
of new or deeper groundwater wells, or to limit or prohibit increased
extractions from existing groundwater wells, through stricter conditions on
the issuance of well permits or changes in the intensity of land use that
would increase demand on groundwater.

(b)  (1)  This section shall remain operative until July 1, 2017, or so long
as the state of emergency due to drought conditions declared by the Governor
in the proclamation of a state of emergency issued on January 17, 2014,
remains in effect, whichever is later.

(2)  This section is repealed on January 1 of the year following the date
on which this section becomes inoperative.
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(c)  Notwithstanding subdivision (a) or (b), this section does not apply to
either of the following:

(1)  The issuance of any permit for a new or deeper groundwater well by
a city, county, or city and county.

(2)  The adoption of any ordinance affecting or relating to new residential,
commercial, institutional, or industrial projects or any mix of these uses, or
any change in the intensity or use of land for these purposes, if that project
or change in use requires approval by a city, county, or city and county. Nor
does this section apply to the adoption of any ordinance that would limit or
prohibit new or deeper groundwater wells, or increased extraction from
existing groundwater wells, that may be needed to serve these projects.

SEC. 9. Section 375 of the Water Code is amended to read:
375. (a)  Notwithstanding any other law, any public entity that supplies

water at retail or wholesale for the benefit of persons within the service area
or area of jurisdiction of the public entity may, by ordinance or resolution
adopted by a majority of the members of the governing body after holding
a public hearing upon notice and making appropriate findings of necessity
for the adoption of a water conservation program, adopt and enforce a water
conservation program to reduce the quantity of water used by those persons
for the purpose of conserving the water supplies of the public entity.

(b)  With regard to water delivered for other than agricultural uses, the
ordinance or resolution may specifically require the installation of
water-saving devices that are designed to reduce water consumption. The
ordinance or resolution may also encourage water conservation through rate
structure design.

(c)  For the purposes of this chapter, “public entity” means a city, whether
general law or chartered, county, city and county, special district, agency,
authority, any other municipal public corporation or district, or any other
political subdivision of the state.

(d)  For the purposes of this section and subdivisions (b) and (c) of Section
377, “person” means any person, firm, association, organization, partnership,
business, trust, corporation, company, or public agency, including any city,
county, city and county, district, joint powers authority, or any agency or
department of a public agency.

SEC. 10. Section 375.5 of the Water Code is amended to read:
375.5. (a)  A public entity may undertake water conservation and public

education programs in conjunction with school districts, public libraries, or
any other public entity.

(b)  (1)  A public entity may undertake water conservation and public
education programs using an information booklet or materials for use in
connection with the use or transfer of real estate containing up to four
residential units. For the purposes of this subdivision, the public entity may
use water conservation materials prepared by the department.

(2)  It is the intent of the Legislature that on or before December 31, 2007,
a review of the program be conducted to obtain information on both of the
following matters:
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(A)  The extent to which public entities have undertaken water
conservation and public education programs referred to in paragraph (1).

(B)  The extent to which water conservation may be attributable to the
implementation of water conservation and public education programs
referred to in paragraph (1).

(c)  A public entity may take into account any programs undertaken
pursuant to this section in a rate structure design implemented pursuant to
Section 375.

(d)  The Legislature finds and declares that a program undertaken pursuant
to this section is in the public interest, serves a public purpose, and will
promote the health, welfare, and safety of the people of the state.

SEC. 11. Section 377 of the Water Code is amended to read:
377. (a)  From and after the publication or posting of any ordinance or

resolution pursuant to Section 376, violation of a requirement of a water
conservation program adopted pursuant to Section 376 is a misdemeanor.
A person convicted under this subdivision shall be punished by imprisonment
in the county jail for not more than 30 days, or by fine not exceeding one
thousand dollars ($1,000), or by both.

(b)  A court or public entity may hold a person civilly liable in an amount
not to exceed ten thousand dollars ($10,000) for a violation of any of the
following:

(1)  An ordinance or resolution adopted pursuant to Section 376.
(2)  An emergency regulation adopted by the board under Section 1058.5,

unless the board regulation provides that it cannot be enforced under this
section.

(c)  Commencing on the 31st day after the public entity notified a person
of a violation described in subdivision (b), the person additionally may be
civilly liable in an amount not to exceed ten thousand dollars ($10,000) plus
five hundred dollars ($500) for each additional day on which the violation
continues.

(d)  Remedies prescribed in this section are cumulative and not alternative,
except that no liability shall be recoverable under this section for any
violation of paragraph (2) of subdivision (b) if the board has filed a complaint
pursuant to Section 1846 alleging the same violation.

(e)  A public entity may administratively impose the civil liability
described in subdivisions (b) and (c) after providing notice and an
opportunity for a hearing. The public entity shall initiate a proceeding under
this subdivision by a complaint issued pursuant to Section 377.5. The public
entity shall issue the complaint at least 30 days before the hearing on the
complaint and the complaint shall state the basis for the proposed civil
liability order.

(f)  (1)  In determining the amount of civil liability to assess, a court or
public entity shall take into consideration all relevant circumstances,
including, but not limited to, the nature and persistence of the violation, the
extent of the harm caused by the violation, the length of time over which
the violation occurs, and any corrective action taken by the violator.
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(2)  The civil liability calculated pursuant to paragraph (1) for the first
violation of subdivision (b) by a residential water user shall not exceed one
thousand dollars ($1,000) except in extraordinary situations where the court
or public entity finds all of the following:

(A)  The residential user had actual notice of the requirement found to
be violated.

(B)  The conduct was intentional.
(C)  The amount of water involved was substantial.
(g)  Civil liability imposed pursuant to this section shall be paid to the

public entity and expended solely for the purposes of this chapter.
(h)  An order setting administrative civil liability shall become effective

and final upon issuance of the order and payment shall be made. Judicial
review of any final order shall be pursuant to Section 1094.5 of the Code
of Civil Procedure.

(i)  In addition to the remedies prescribed in this section, a public entity
may enforce water use limitations established by an ordinance or resolution
adopted pursuant to this chapter, or as otherwise authorized by law, by a
volumetric penalty in an amount established by the public entity.

SEC. 12. Section 377.5 is added to the Water Code, to read:
377.5. (a)  A complaint or citation under subdivision (b) of Section 377

or subdivision (d) of Section 1058.5 may be issued by any of the following:
(1)  A code enforcement officer, as defined in Section 829.5 of the Penal

Code.
(2)  A designee of the chief executive officer of a public entity authorized

to adopt an ordinance or resolution under Section 375.
(3)  A designee of the chief executive officer of a city, county, or city and

county.
(b)  For purposes of this section, the term “chief executive officer”

includes a city manager, general manager, or other employee of the public
entity who is the highest ranking officer or employee, other than a member
of a multimember governing body, with responsibility for the operations of
the public entity.

SEC. 13. Section 1058.5 of the Water Code is amended to read:
1058.5. (a)  This section applies to any emergency regulation adopted

by the board for which the board makes both of the following findings:
(1)  The emergency regulation is adopted to prevent the waste,

unreasonable use, unreasonable method of use, or unreasonable method of
diversion, of water, to promote water recycling or water conservation, to
require curtailment of diversions when water is not available under the
diverter’s priority of right, or in furtherance of any of the foregoing, to
require reporting of diversion or use or the preparation of monitoring reports.

(2)  The emergency regulation is adopted in response to conditions which
exist, or are threatened, in a critically dry year immediately preceded by
two or more consecutive below normal, dry, or critically dry years or during
a period for which the Governor has issued a proclamation of a state of
emergency under the California Emergency Services Act (Chapter 7
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(commencing with Section 8550) of Division 1 of Title 2 of the Government
Code) based on drought conditions.

(b)  Notwithstanding Sections 11346.1 and 11349.6 of the Government
Code, any findings of emergency adopted by the board, in connection with
the adoption of an emergency regulation under this section, are not subject
to review by the Office of Administrative Law.

(c)  An emergency regulation adopted by the board under this section
may remain in effect for up to 270 days, as determined by the board, and is
deemed repealed immediately upon a finding by the board that due to
changed conditions it is no longer necessary for the regulation to remain in
effect. An emergency regulation adopted by the board under this section
may be renewed if the board determines that the conditions specified in
paragraph (2) of subdivision (a) are still in effect.

(d)  In addition to any other applicable civil or criminal penalties, any
person or entity who violates a regulation adopted by the board pursuant to
this section is guilty of an infraction punishable by a fine of up to five
hundred dollars ($500) for each day in which the violation occurs.

(e)  (1)  Notwithstanding subdivision (b) of Section 1551, subdivision (d)
of Section 1845, and subdivision (f) of Section 1846, a civil liability imposed
under Chapter 12 (commencing with Section 1825) of Part 2 of Division 2
by the board or a court for a violation of an emergency conservation
regulation adopted pursuant to this section shall be deposited, and separately
accounted for, in the Water Rights Fund. Funds deposited in accordance
with this subdivision shall be available, upon appropriation, for water
conservation activities and programs.

(2)  For purposes of this subdivision, an “emergency conservation
regulation” means an emergency regulation that requires an end user of
water, a water retailer, or a water wholesaler to conserve water or report to
the board on water conservation. Water conservation includes restrictions
or limitations on particular uses of water or a reduction in the amount of
water used or served, but does not include curtailment of diversions when
water is not available under the diverter’s priority of right or reporting
requirements related to curtailments.

SEC. 14. Section 1552 of the Water Code is amended to read:
1552. Except as provided in subdivision (e) of Section 1058.5, moneys

in the Water Rights Fund are available for expenditure, upon appropriation
by the Legislature, for the following purposes:

(a)  For expenditure by the State Board of Equalization in the
administration of this chapter and the Fee Collection Procedures Law (Part
30 (commencing with Section 55001) of Division 2 of the Revenue and
Taxation Code) in connection with any fee or expense subject to this chapter.

(b)  For the payment of refunds, pursuant to Part 30 (commencing with
Section 55001) of Division 2 of the Revenue and Taxation Code, of fees or
expenses collected pursuant to this chapter.

(c)  For expenditure by the board for the purposes of carrying out this
division, Division 1 (commencing with Section 100), Part 2 (commencing
with Section 10500) and Chapter 11 (commencing with Section 10735) of
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Part 2.74 of Division 6, and Article 7 (commencing with Section 13550) of
Chapter 7 of Division 7.

(d)  For expenditures by the board for the purposes of carrying out Sections
13160 and 13160.1 in connection with activities involving hydroelectric
power projects subject to licensing by the Federal Energy Regulatory
Commission.

(e)  For expenditures by the board for the purposes of carrying out Sections
13140 and 13170 in connection with plans and policies that address the
diversion or use of water.

SEC. 15. Article 3 (commencing with Section 1840) is added to Chapter
12 of Part 2 of Division 2 of the Water Code, to read:

Article 3.  Monitoring and Reporting

1840. (a)  (1)  Except as provided in subdivision (b), a person who, on
or after January 1, 2016, diverts 10 acre-feet of water per year or more under
a permit or license shall install and maintain a device or employ a method
capable of measuring the rate of direct diversion, rate of collection to storage,
and rate of withdrawal or release from storage. The measurements shall be
made using the best available technologies and best professional practices,
as defined in Section 5100, using a device or methods satisfactory to the
board, as follows:

(A)  A device shall be capable of continuous monitoring of the rate and
quantity of water diverted and shall be properly maintained. The permittee
or licensee shall provide the board with evidence that the device has been
installed with the first report submitted after installation of the device. The
permittee or licensee shall provide the board with evidence demonstrating
that the device is functioning properly as part of the reports submitted at
five-year intervals after the report documenting installation of the device,
or upon request of the board.

(B)  In developing regulations pursuant to Section 1841, the board shall
consider devices and methods that provide accurate measurement of the
total amount diverted and the rate of diversion. The board shall consider
devices and methods that provide accurate measurements within an
acceptable range of error, including the following:

(i)  Electricity records dedicated to a pump and recent pump test.
(ii)  Staff gage calibrated with an acceptable streamflow rating curve.
(iii)  Staff gage calibrated for a flume or weir.
(iv)  Staff gage calibrated with an acceptable storage capacity curve.
(v)  Pressure transducer and acceptable storage capacity curve.
(2)  The permittee or licensee shall maintain a record of all diversion

monitoring that includes the date, time, and diversion rate at time intervals
of one hour or less, and the total amount of water diverted. These records
shall be included with reports submitted under the permit or license, as
required under subdivision (c), or upon request of the board.
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(b)  (1)  The board may modify the requirements of subdivision (a) upon
finding either of the following:

(A)  That strict compliance is infeasible, is unreasonably expensive, would
unreasonably affect public trust uses, or would result in the waste or
unreasonable use of water.

(B)  That the need for monitoring and reporting is adequately addressed
by other conditions of the permit or license.

(2)  The board may increase the 10-acre-foot reporting threshold of
subdivision (a) in a watershed or subwatershed, after considering the
diversion reporting threshold in relation to quantity of water within the
watershed or subwatershed. The board may increase the 10-acre-foot
reporting threshold to 25 acre-feet or above if it finds that the benefits of
the additional information within the watershed or subwatershed are
substantially outweighed by the cost of installing measuring devices or
employing methods for measurement for diversions at the 10-acre-foot
threshold.

(c)  At least annually, a person who diverts water under a registration,
permit, or license shall report to the board the following information:

(1)  The quantity of water diverted by month.
(2)  The maximum rate of diversion by months in the preceding calendar

year.
(3)  The information required by subdivision (a), if applicable.
(d)  Compliance with the applicable requirements of this section is a

condition of every registration, permit, or license.
1841. (a)  The board may adopt regulations requiring measurement and

reporting of water diversion and use by either of the following:
(1)  Persons authorized to appropriate water under a permit, license,

registration for small domestic, small irrigation, or livestock stockpond use,
or certification for livestock stockpond use.

(2)  Persons required to comply with measurement and reporting
regulations pursuant to subparagraph (B) of paragraph (1) of subdivision
(e) of Section 5103.

(b)  The initial regulations that the board adopts pursuant to this section
shall be adopted as emergency regulations in accordance with Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code. The adoption of the initial regulations is an emergency
and shall be considered by the Office of Administrative Law as necessary
for the immediate preservation of the public peace, health, safety, and general
welfare. Notwithstanding Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code, any emergency
regulations adopted under this section shall remain in effect until revised
by the board.

(c)  The adoption of the initial regulations pursuant to this article is exempt
from Division 13 (commencing with Section 21000) of the Public Resources
Code.

SEC. 16. Section 1846 of the Water Code is amended to read:
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1846. (a)  A person or entity may be liable for a violation of any of the
following in an amount not to exceed five hundred dollars ($500) for each
day in which the violation occurs:

(1)  A term or condition of a permit, license, certificate, or registration
issued under this division.

(2)  A regulation or order adopted by the board.
(b)  Civil liability may be imposed by the superior court. The Attorney

General, upon the request of the board, shall petition the superior court to
impose, assess, and recover those sums.

(c)  Civil liability may be imposed administratively by the board pursuant
to Section 1055.

(d)  In determining the appropriate amount of civil liability, the court,
pursuant to subdivision (b), or the board, pursuant to subdivision (c), may
take into consideration all relevant circumstances, including, but not limited
to, the extent of harm caused by the violation, the nature and persistence of
the violation, the length of time over which the violation occurs, and the
corrective action, if any, taken by the violator.

(e)  No liability shall be recoverable under this section for any violation
for which liability is recovered under Section 1052.

(f)  All funds recovered pursuant to this section shall be deposited in the
Water Rights Fund established pursuant to Section 1550.

SEC. 17. Section 5103 of the Water Code is amended to read:
5103. Each statement shall be prepared on a form provided by the board.

The statement shall include all of the following information:
(a)  The name and address of the person who diverted water and of the

person filing the statement.
(b)  The name of the stream or other source from which water was

diverted, and the name of the next major stream or other body of water to
which the source is tributary.

(c)  The place of diversion. The location of the diversion works shall be
depicted on a specific United States Geological Survey topographic map,
or shall be identified using the California Coordinate System, or latitude
and longitude measurements. If assigned, the public land description to the
nearest 40-acre subdivision and the assessor’s parcel number shall also be
provided.

(d)  The capacity of the diversion works and of the storage reservoir, if
any, and the months in which water was used during the preceding calendar
year.

(e)  (1)  (A)  At least monthly records of water diversions. The
measurements of the diversion shall be made in accordance with Section
1840.

(B)  (i)  On and after July 1, 2016, the measurement of a diversion of 10
acre-feet or more per year shall comply with regulations adopted by the
board pursuant to Article 3 (commencing with Section 1840) of Chapter 12
of Part 2.

(ii)  The requirement of clause (i) is extended to January 1, 2017, for any
statement filer that enters into a voluntary agreement that is acceptable to
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the board to reduce the statement filer’s diversions during the 2015 irrigation
season.

(2)  (A)  The terms of, and eligibility for, any grant or loan awarded or
administered by the department, the board, or the California Bay-Delta
Authority on behalf of a person that is subject to paragraph (1) shall be
conditioned on compliance with that paragraph.

(B)  Notwithstanding subparagraph (A), the board may determine that a
person is eligible for a grant or loan even though the person is not complying
with paragraph (1), if both of the following apply:

(i)  The board determines that the grant or loan will assist the grantee or
loan recipient in complying with paragraph (1).

(ii)  The person has submitted to the board a one-year schedule for
complying with paragraph (1).

(C)  It is the intent of the Legislature that the requirements of this
subdivision shall complement and not affect the scope of authority granted
to the board by provisions of law other than this article.

(f)  The purpose of use.
(g)  A general description of the area in which the water was used. The

location of the place of use shall be depicted on a specific United States
Geological Survey topographic map and on any other maps with identifiable
landmarks. If assigned, the public land description to the nearest 40-acre
subdivision and the assessor’s parcel number shall also be provided.

(h)  The year in which the diversion was commenced as near as is known.
SEC. 18. Section 5104 of the Water Code is amended to read:
5104. (a)  Supplemental statements shall be filed annually, before July

1 of each year. They shall contain the quantity of water diverted and the
rate of diversion by months in the preceding calendar year and any change
in the other information contained in the preceding statement.

(b)  If there is a change in the name or address of the person diverting the
water, a supplemental statement shall be filed with the board that includes
the change in name or address.

(c)  A supplemental statement filed prior to July 1, 2016, shall include
data satisfying the requirements of subdivision (a) for any diversion of water
in the 2012, 2013, and 2014 calendar years, that was not reported in a
supplemental statement submitted prior to July 1, 2015.

(d)  This section does not limit the authority of the board to require
additional information or more frequent reporting under any other law.

SEC. 19. Section 79708.5 is added to the Water Code, to read:
79708.5. In addition to the information required pursuant to Section

79708, in order to facilitate oversight of funding and projects, the secretary
shall post on the Natural Resources Agency’s Internet Web site information
on changes to project timelines and project spending.

SEC. 20. Section 79716.5 is added to the Water Code, to read:
79716.5. Each state agency that receives an appropriation of funding

made available by this division shall do the following:
(a)  Evaluate the outcomes of projects funded by this division.
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(b)  Include in the agency’s reporting pursuant to Section 79716 the
evaluation described in subdivision (a).

(c)  Hold a grantee of funds accountable for completing projects funded
by this division on time and within scope.

SEC. 21. The sum of ten million dollars ($10,000,000) available in the
CalConserve Water Use Efficiency Revolving Fund from the proceeds of
bonds issued pursuant to Division 26.7 (commencing with Section 79700)
of the Water Code, is hereby appropriated for the purpose of Section 81023
of the Water Code.

SEC. 22. No reimbursement is required by this act pursuant to Section
6 of Article XIIIB of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.

SEC. 23.  This act is a bill providing for appropriations related to the
Budget Bill within the meaning of subdivision (e) of Section 12 of Article
IV of the California Constitution, has been identified as related to the budget
in the Budget Bill, and shall take effect immediately.

O
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OCTOBER 6, 2015 MEETING NOTES 
REVIEW OF CONCEPTS - MEASUREMENT & REPORTING EMERGENCY REGULATIONS  

 

     
These meeting notes are a summary of the various opinions expressed by the participants at the meeting.  The notes do not 
necessarily reflect the individual views of each participant or the views of the State Water Board or its staff. 

Page 1 of 8 

GENERAL OVERALL COMMENTS                     
The meeting started with a good discussion of the purpose of the regulations, what data needs are unmet by the 
current reports and what types of questions remained unanswered by the current system.  Staff described the 
need for both long‐term management of the statewide water rights system as well as the need to have accurate 
and timely data for dry year/drought response. Staff also described that data availability and stream system 
management needs vary widely throughout the state, and that the group brought together people with a wide 
range of experiences.  The group discussed data weaknesses, public perception and data management.  The 
notes below reflect the input provided by participants under each of the concepts discussed. 

 

REPORTING                         
Concept 1:  What is a reasonable period of time for diverters to organize and electronically submit 

the information required on the annual reports considering the need to maximize the 
use of the data for dry year management purposes? 

Meeting Notes: 

 Provisional data from USGS gages can delay submittals – possible errors in provisional data need to be 
corrected before submittal. 

 Several speakers identified the need for adequate time to tie the diversion amounts to the water right.  
Dividing up diversion between multiple water rights – more difficult for complex projects. 

 Some areas not physically accessible early in the year requiring a delay in reporting. 
 Suggestion that the SWB consider water year reporting (Oct‐Sept) instead of calendar year. 
 Several speakers emphasized that return flow or consumptive use data is useful, in addition to diversion 

information. 
 Several expressed that reporting frequency, accuracy and size requirements should depend on local 

watershed conditions. 
 Suggestion that provisional monthly diversion data for drought response could be supplied initially 

followed by annual reporting with water rights specified. 
 

 Overall the group felt that moving the current July 1 reporting date up would be difficult if reporting 
remains on a calendar year cycle. 

 

REPORTING                         
Concept 2:    During the drought, some diverters have been required to report water use every 

month.  Under what conditions should monthly or more frequent reporting be 
required? 

Meeting Notes: 

 Stakeholders asked what the SWB had done with the monthly data water users submitted during the 
past year. Was it useful? In the right format?  Staff indicated it was very useful in developing water 
availability analysis. 

 Suggestion that monthly data submittals could be more basic than the annual report submittals – 
monthly submittals would report amount diverted without regard to water right type. 

 Require monthly data in drought emergency or when real‐time data is needed. 
 Data could be recorded daily or monthly but only reported when needed. 
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 More frequent reporting and monitoring – in both normal and drought years – improves management 
of the resource. 

o Reporting frequency could be based on the size of the diversion relative to the amount of water 
present in the watershed. 

o Some diversion accounting will be difficult to do on a monthly basis (may be difficult to assign 
diversions to a specific water right, as well as distinguish stored water versus direct diversion). 

 Real‐time data is provisional for those relying on USGS gages. 
 Could end up with two sets of conflicting diversion data if changes are made to the provisional data (e.g. 

rating shift). 
 Real‐time telemetered data valuable for drought management – not general water rights accounting. 
 Smaller diversions (ditches, siphons and gravity diversions) are difficult and expensive to measure.  

Current reports do not account for return flows making the data less useful and resulting in an 
incomplete water management picture. 

 Aggregate data may be sufficient for diversion reporting, but not for enforcement against an individual 
water right holder. 

 Because of the cost of real‐time measurement, there needs to be a good reason for whether and where 
it should be required. 

 Measurement standards should be affordable. 
 The “not locally cost effective” provision was overused. General suggestion that measurement should be 

the standard, not the exception. 
 Some diverters, such as public water suppliers currently report daily diversions to the Division of 

Drinking Water. 
 There are currently some very inexpensive metering devices available that can achieve daily and hourly 

needs. 
 

  Real‐time diversion data should be the long‐term goal.  Telemetry is being implemented for some large 
diverters currently at significant cost. 

 

REPORTING                         
Concept 3:  What information should be submitted on the annual reports for diversions made under 

registrations for small domestic, small irrigation, or livestock stockpond use, or 
certificates for livestock stockpond use? 

Meeting Notes: 

 Look at standard form for small irrigation use registration as a model for other types of 
registrations/certifications. 

 Could use the current form that is used every 5 years and just require annual submittal. 
 Reporting frequency may be different based on season of diversion – ponds filled during the wet season 

might report less frequently than those diverting water during the dry season. 
 Given the small size of these diversions, SWB should consider delaying implementation of this idea until 

the utility can be demonstrated. 
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REPORTING                         
Concept 4:  Should the reporting requirements for conservation credits or alternative supply credits 

(Water Code Sections 1010, 1011, and 1011.5) be required on a monthly basis? 

Should a water right holder be required to describe the method or device they use to 
determine a conservation credit or alternative supply credit? 

Meeting Notes: 

 Concern was expressed that diverters may fill in the same amount for every month on the required 
annual report. 

 Don’t want to require data that will not be useful.  If there isn’t a clear need, don’t add to the difficulty 
of the reporting by requiring additional work. 

 

REQUIRED MEASUREMENT                       
Concept 5:    When a diverter exercises multiple water rights at the same point of diversion, should 

the diversion threshold be determined by the quantity of water diverted under each 
individual right or the combined diversion amount under all of the rights?  The 
combined water rights could include permits, licenses, claims made under Statements, 
registrations, and certificates. 

Meeting Notes: 

 Threshold based on the combined diversion prevents the loophole of a water user claiming individual 
rights that are all below the threshold. 

 Diversion amounts from the same source or for a specific place of use should be considered together for 
the threshold. 

 Need to account for technology and cost. 
 The PUC currently requires water suppliers to measure each point of diversion. 

 

REQUIRED MEASUREMENT                       
Concept 6:    When a diverter has multiple points of diversion, should the diversion threshold be 

determined by the quantity of water diverted from each individual point of diversion or 
the combined diversion amount from all of the points of diversion? 

Meeting Notes: 

 Total diversion should be used when looking at the threshold. 
 Tie the diversion amount to the place of use. 
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REQUIRED MEASUREMENT                       
Concept 7:    Should measuring devices or methods be required for holders of small irrigation 

registrations?  Should measuring devices be required for holders of domestic 
registrations, livestock registrations, small irrigation registrations, or stock pond 
certificates? 

Meeting Notes: 

 The value of measuring the small diverters needs to be determined by the cost of measurement and the 
benefit of the information reported. 

 Small irrigation diversions can be a significant impact in small or environmentally sensitive areas, such as 
coastal streams.  Perhaps measurement should be tied to watershed characteristics. 

 Where inexpensive measurement solutions are available, they should be used. 
 It is unclear what the benefit of measurement is for some small domestic and stock ponds.  

Measurement may be warranted in specific areas based on local conditions. 
 Consider allowing measurement methods that are less expensive or less accurate for these types of 

small uses. 

 

REQUIRED MEASUREMENT                       
Concept 8:    Should measuring devices or methods that are approved as meeting the existing 

requirements of other state and federal agencies be grandfathered in? 

Meeting Notes: 

 Current measurement requirements include: 
o FERC license requirements. 
o PUC has requirements (General Order 103a, and Title 22) 
o BOR contractors – devices installed and maintained by the Bureau. 
o DWR has significant regulatory process – consider if SWB could adopt a state standard. 
o USGS has rigorous standards. 

 Given the number of current governmental measuring standards, the group suggested review of the 
requirements and grandfathering in devices as much as possible. 
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REQUIRED MEASUREMENT                       
Concept 9:    Should the measurement requirement apply to all diversion over 10 acre‐feet per year 

with an allowance for exceptions, subject to approval, for diversions up to 25 acre‐feet 
per year? 

  Should the regulation specifically carve out watersheds or circumstances in which a 25 
acre‐foot threshold would apply?  If so, in what areas of the state, or under what 
circumstances, should the diversion threshold be established at 25 acre‐feet per year? 

Meeting Notes: 

 No one requirement may fit all situations. 
 Timelines for compliance should consider the size of diversion and the characteristics of the watershed 

that the diversion is located in. 
 Staggered implementation of the measurement requirements could lead to increased compliance. 
 The application of the measurement requirement should consider the difficulty and cost in installing 

measuring devices and the relative size of the diversion to the watershed. 
 The size of a diversion doesn’t always relate to the cost of the measurement device. 
 Different accuracy standards should be considered for smaller diversions. 
 Should evaluate measurement methods commonly used by water diverters and determine if they are 

sufficiently accurate, and if not, why not. 
 

COMPLIANCE AND ALTERNATIVES                     
Concept 10:    Collaborative measurement may provide for greater efficiency.  What should the 

process be for submitting, reviewing, approving, and evaluating a collaborative 
measurement plan? 

Meeting Notes: 

 Collaborative measurement must allow for determination of what the individual water users are 
diverting, and under which water right. 

 Water users should be encouraged to work together.  Staff should have the ability to work with 
diverters to implement collaborative solutions. 

 Give deputy director authority to determine what is acceptable based on plans submitted to the SWB. 
 Need flexibility in the regulation to allow for collaborative processes to develop over time. 
 Need to be careful so that useful information is not lost when water users go to combined 

measurement. 
 Changing points of diversion can be an expensive and time‐consuming process, and the permitting 

process must be considered for a variety of collaborative types of measurements. 
 Need to set criteria for collaborative measurement that ensure goals are met. 

 

   



OCTOBER 6, 2015 MEETING NOTES 
REVIEW OF CONCEPTS - MEASUREMENT & REPORTING EMERGENCY REGULATIONS  

 

     
These meeting notes are a summary of the various opinions expressed by the participants at the meeting.  The notes do not 
necessarily reflect the individual views of each participant or the views of the State Water Board or its staff. 

Page 6 of 8 

COMPLIANCE AND ALTERNATIVES                     
Concept 11:    Under what circumstances would strict compliance with the measurement 

requirements be considered infeasible, unreasonably expensive, unreasonably affect 
public trust uses, or result in the waste or unreasonable use of water? 

Meeting Notes: 

 Diffuse inflow and flow from small streams into reservoirs or other systems can be difficult to measure. 
 If a measuring device is not practical, diverters should have the ability to propose an alternative method. 
 Reporting should allow for exemptions and alternate methods. Current reporting forms do not allow an 

explanation of what methodologies are being used. 
 Guidelines should be developed for determining what is too expensive or infeasible, given different 

situations and different public trust needs. 
 Exemptions should not become the standard. 
 SWB should create the benchmark and then water users should proposes alternatives that reasonably 

meets objective.  A process should be developed for the SWB to determine if the alternative is 
acceptable. 

 Rate of diversion to storage can be difficult to determine and may be a circumstance where alternatives 
can be considered. 

 Time should be built into the regulation to allow for the installation of measurement devices that may 
be subject to permit requirements of other agencies (CDFW/ACE). 

 

COMPLIANCE AND ALTERNATIVES                     
Concept 12:    What reasonable alternatives should be considered for complying with the measuring 

device requirements if strict compliance is infeasible for the reasons state above? 

Meeting Notes: 

 Alternatives should be tied to the need for the accurate information or the impact of the diversion on 
the watershed. 

 Consider a sliding scale for measurement accuracy based on watershed characteristics and the relative 
size of the diversion to the overall amount of instream flow. 

 Need to understand that field accuracy will be different than lab accuracy for most measurement 
devices. Flow meters are fairly standard, but many other types of measurement must account for field 
installation. 

 Measurement by any device or method should be both accurate and repeatable. 
 Look at existing methods which are commonly used. 
 Need a process for people to submit reasonable alternatives which includes the relative factors to be 

considered, including accuracy and repeatability. 
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INSTALLATION OF MEASURING DEVICES                   
Concept 13:    Under the new legislation, the measurement requirements could go into effect on or 

after January 1, 2016.  What is a reasonable amount of time for diverters to install 
measuring devices? 

Meeting Notes: 

 The regulation should say when measurement needs to verified and installed. 
 Some particular types of measurement will take time to implement (e.g. gages on streams, devices with 

permitting issues, devices with associated rating curves). 
 Should consider allowing for interim and longer term plans to come into compliance. 
 People should report what device or method they are using. 
 Implementation could be staggered based on size of diversion or location (priority watersheds). 
 Need a year or two to get water users up to speed.  Will take time to educate the water users. 
 Some water diverters may have special challenges such as PUC approval. 

 

INSTALLATION OF MEASURING DEVICES                   
Concept 14:    Should any specific groups of water right holders be allowed additional time to install a 

measuring device? 

Meeting Notes: 

 (See answers to concept 13) 

 
 

INSTALLATION OF MEASURING DEVICES                   
Concept 15:    What types of professionals or other individuals should be allowed to install or maintain 

a water measuring device? 

Meeting Notes: 

 Concern that regulations will create a cottage industry with additional costs to diverters.  Suggested that 
the SWB wait and see if we need to specify credentials at a later date. 

 Certification process should not add cost or burden to the water user that is not appropriate. 
 Ranch managers or other field staff could be capable of installing many of the measurement devices. If 

needed, performance certification by a licensed engineer after a specific implementation time frame 
could be used.  

 One alternative is to require certification of installation/accuracy based on the size of diversion, with 
larger diversions requiring additional assurance of installation and accuracy performance. 

 Installation form could be signed under penalty of perjury to ensure compliance. 
 Auditing could be used as a means of verifying compliance. 
 Different measurement methods may have a different certification process. 
 Regulations should give the diverter latitude in how to comply. 
 SWB could require certification by a professional when device/method appears suspect. 
 Some diversion points are easier/more accurate to measure (open channel versus full pipe flow). 
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INSTALLATION OF MEASURING DEVICES                   
Concept 16:  Should a certification process be required for existing measuring devices (installed prior 

to January 1, 2016) to ensure they meet reasonable accuracy standards? 

Meeting Notes: 

 (See answers to concept 15) 

 

INSTALLATION OF MEASURING DEVICES                   
Concept 17:    What types of professionals or other individuals should be allowed to certify the 

accuracy of and evaluate the implementation of measuring device alternatives? 

Meeting Notes: 

 (See answers to concept 15) 

 

OTHER KEY ISSUES                         
Concept 18:  What other key issues you would like to see addressed in the regulations? 

Do you have any other thoughts or comments related to the measurement and 
reporting requirements authorized under Senate Bill 88?  

Meeting Notes: 

 SB88 language on hourly reporting is onerous. Look to other states to see how they implement 
measurement.  Arizona requires data to be retained for three years, but not necessarily submitted 
unless requested. 

 Hourly data is a problem when only provisional data is available.  
 Change in storage (or diversion from storage) not practical/useful on an hourly rate when there is no 

more seasonal inflow. 
 Several stakeholders represent a variety of diverters with varying levels of experience.  Consider getting 

focus group feedback.  Public education and outreach for the regulation development and 
implementation. 

 Several stakeholders offered to provide future input or testing of forms during regulation development 
and implementation. 

 Measurement/monitoring can help water users gain a better understanding of their diversion/water 
right. 



 
 
 
 
 
 
 

 

 
October 26, 2015 

NOTICE 
DEVELOPMENT OF WATER MEASUREMENT AND REPORTING REGULATION 

 

Responsible Party:  
(Name of Primary Contact) 
(Address of Primary Contact 
 
Diverter: (Name of Diverter) 
 
 
The purpose of this letter is to provide information about a new water measurement law which 
will affect water right holders and diverters who divert more than 10 acre-feet of water per year.   
The law includes a new reporting requirement that all diverters submit their monthly diversion 
records each year.  During drier than normal periods, all diverters may also be required to 
submit their diversion records on a monthly basis.    
 
The new requirements go into effect on January 1, 2016, and are found in Senate Bill 88, 
Chapter 27, which was signed by the Governor in June.  Use this link to view the law: 

http://www.leginfo.ca.gov/pub/15-16/bill/sen/sb_0051-0100/sb_88_bill_20150624_chaptered.pdf 
 
The State Water Board is authorized to adopt an emergency regulation to implement these new 
requirements.  You can participate in the development of the regulation by emailing your 
comments to dwr-measurement@waterboards.ca.gov, or attending one of the public 
outreach and information meetings (see list below).   
 
The Current Problem: 

The extended drought has highlighted the need for current, accurate information on how much 
water is required to serve right holders in the various watersheds throughout the State.  Even 
during years with more normal precipitation, rainfall and snow accumulation patterns vary widely 
across the State.  Water supply may be adequate in one region while a critical water shortage 
can occur in another region.   
 
Accurate data on water diversion and use is needed on a timely basis in order to evaluate water 
supply conditions in each watershed, how far water supplies can be expected to stretch, and 
whether there is water available for diversions.   Unfortunately, the historic reporting standard 
does not meet current needs.  The new law and proposed implementing regulation are expected 
to address this problem.  
 
Benefits of Measurement and Reporting: 

The State Water Board is the agency with primary responsibility for the administration and 
regulation of water rights in California.  The State Water Board allocates surface water through 
a system of permits, licenses, and registrations.  These allow the right holder to divert water for 
reasonable beneficial use.  The State Water Board also maintains records of water use under 
riparian and pre-1914 claims of right.   
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Improved measurement and reporting of water rights as required by Senate Bill 88 will allow the 
State Water Board and all water users to more effectively: 

 Increase understanding of water use through more accurate measurement; 
 Improve water rights administration and transparency of records; 
 Provide more accurate data on available water supplies; 
 Improve forecasting of water demand; 
 Assure compliance with the quantity and season limitations of existing water rights; 
 Protect senior rights in accordance with priorities; and 
 Provide efficient management and use of water during times of shortage. 

 
Information Meetings for the Emergency Regulation*: 

The following meetings are scheduled to take public comments on the new measurement and 
reporting requirements.  The comments will be used to help formulate the regulation. 
 

DATE TIME LOCATION 

November 2, 2015 (Monday) 6:00 – 9:00 pm 
Junipero Serra State Office Building, Carmel Room 

320 West 4th Street, Los Angeles, CA  90013 

November 4, 2015 (Wednesday) 6:00 – 9:00 pm 
The City of Redding 

777 Cypress Avenue, Redding, CA  96001 

November 5, 2015 (Thursday) 6:00 – 9:00 pm 
State Office Building, Auditorium 

31 East Channel Street, Stockton  95202 

November 9, 2015 (Monday) 1:00 – 4:00 pm 
CalEPA Headquarters Building, Coastal Hearing Room 

1001 I Street, Sacramento, CA  95812 
A webcast of the meeting on November 9 in Sacramento will be available at http://www.calepa.ca.gov/broadcast/ 

November 12, 2015 (Thursday) 6:00 – 9:00 pm 
Steele Lane Community Center 

415 Steele Lane, Santa Rosa, CA  95403 
*A quorum of the State Water Board may be present at the meetings.  However, no State Water Board action will be taken.  If you 
require an interpreter, please contact the State Water Board five days in advance of the meeting.  
 
Additional Information on the Emergency Regulation and Information Meetings: 

Information and updates on the emergency regulation and the public meetings will be posted at: 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation 
 
You can receive update notices about the emergency regulation by subscribing to the “Water 
Measurement” email list located at: 

http://www.waterboards.ca.gov/resources/email_subscriptions/swrcb_subscribe.shtml#dwr 
 
Contact Information: 

If you need assistance, please contact the Division of Water Rights at (916) 341-5300 or send 
an email to: dwr-measurement@waterboards.ca.gov.   
 
Sincerely, 

 
Barbara Evoy, Deputy Director 
Division of Water Rights
 



AGENDA 
 

INFORMATIONAL MEETING 

SENATE BILL 88 AND THE WATER MEASUREMENT AND REPORTING 
EMERGENCY REGULATION 

 

• Welcome and Introductions 

• State Water Resource Control Board Presentation 

• Review of Concepts and Recommendations 

• Break 

• Continue Review of Concepts and Recommendations 

• General Question and Answer Session 

 

ADDITIONAL INFORMATION 

Emergency regulation website 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/ 
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BACKGROUND             

Senate Bill 88, signed by Governor Edmund G. Brown Jr. on June 24, 2015, adds measurement and reporting 
requirements for a substantial number of diverters. The measurement and reporting requirements go into effect as 
early as January 1, 2016. The State Water Board intends to adopt an emergency regulation to implement these 
new provisions.   
 
The new measurement requirements affect all water right holders diverting 10 acre-feet of water or more per year 
(approximately 12,000 water right holders). The annual reporting requirement will affect all water users required 
to file statements of diversion and use (including those claiming a riparian or pre-1914 appropriative water right) 
and persons authorized to approriate under a permit, license, registration (small domestic, small irrigation, or 
livestock stock pond), or certificate for livestock stock pond use. 
 
The State Water Board anticipates that the new measurement requirements could present challenges to some 
water users. The State Water Board is holding meetings and workshops in affected areas around the state to 
receive input on key issues to be addressed in the emergency regulation. The State Water Board will use the input 
from the meetings and workshops to shape a draft regulation which will be broadly circulated in early-December. 
The draft regulation is tentatively scheduled  to be presented for discussion at a State Water Board Workshop in 
mid-December. 
 
The emergency regulation is tentatively scheduled to be presented to the State Water Board for adoption at its 
second meeting in January, 2016.  If the emergency regulation is adopted, it will be sent to the Office of 
Adminstrative Law for approval. 
 
Additional information on the emergency regulation process may be found on the following website: 
 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/ 
 
The following pages list key issues to be addressed in the regulation along with recommendations from State 
Water Board staff. The State Water Board is looking for additional input from the regulated community. 

You may also email your comments or questions to: dwr-measurement@waterboards.ca.gov. 
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REPORTING             

Concept 1: What is a reasonable period of time for diverters to organize and electronically submit the 
information required on the annual reports, considering the need to maximize the use of 
the data for dry year management purposes? 

Recommendation: For water diverted in 2016 and after, the annual water use reports for permits, licenses, 
stock ponds and registrations should be filed prior to April 1 of the year following the 
diversion.  Annual use reports for statements shall be filed prior to July 1 of the year 
following the diversion, as specified by statute. 

               

Concept 2:   During the drought, some diverters have been required to report water use every month.  
Under what conditions should monthly or more frequent reporting be required? 

Recommendation:   When flows or projected flows in a watershed or subwatershed are sufficient to support 
some but not all diversions, water diverters located within the watershed or subwatershed 
may be required to electronically submit monthly diversion records. 

               

Concept 3:   How should the diversion threshold be determined for the measurement requirements 
when: 

 A diverter exercises multiple water rights at the same point of diversion, or 
 A diverter has multiple points of diversion serving a specific place of use. 

The combined water rights could include permits, licenses, registrations, certificates, pre-
1914, riparian, or undocumented diversions. 

Recommendation: The threshold for measurement should be based on the total amount of water diverted 
under all bases of right for each place of use. 

 

REQUIRED MEASUREMENT           

Concept 4:   Should measurement be required for domestic registrations, livestock registrations, small 
irrigation registrations, or stock pond certificates? 

Recommendations: Measurement should not be required for domestic registrations, small irrigation 
registrations, livestock registrations, or stock pond certificates provided that the 
maximum authorized diversion is 10 acre-feet per year or less. 

Measurement should be required when the total amount of water diverted under an 
individual right, or an individual right in combination with other bases of right for the 
place of use, exceeds 10 acre-feet per year. 
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REQUIRED MEASUREMENT           

Concept 5:   Should measuring devices that are approved as meeting the existing requirements of other 
state and federal agencies be grandfathered in?  If so, which ones, and under what 
conditions? 

Recommendation: Measuring devices or methods meeting the existing requirements of other state and 
federal agencies should be grandfathered in as much as possible provided they 
approximate the accuracy standards set forth in the regulation.  The State Water Board 
should review the measurement requirements of the following agencies: 

 Department of Water Resources (agricultural water measurement) 
 United States Bureau of Reclamation (Central Valley Project contractors) 
 United States Geologic Survey (surface water gaging network) 
 Federal Energy Regulatory Commission (for federally licensed power facilities) 
 Public Utility Commission (for investor owned water utilities) 
 State Water Board, Division of Drinking Water (for publicly owned water 

utilities) 

             

Concept 6:   Should the regulation specify areas or circumstances where the diversion threshold for 
required measurement may be greater than 10 acre-feet per year?  If so, in what areas of 
the state, or under what circumstances, should a higher diversion threshold be 
established? 

Recommendations: The regulation should not list specific areas or specific circumstances where a diversion 
threshold greater than 10 acre-feet per year may be established. 

The regulation should include a framework that allows the State Water Board to establish 
a higher diversion threshold in specific watersheds or under specific circumstances. 

The cost of measurement and the relative size of the diversions compared to the natural 
flow, overall diversion demand, and instream uses in the watershed should be factors in 
determining if a higher threshold may be established. 

             

Concept 7:   Should the measurement requirements be based on accuracy standards, a specific list of 
approved devices, or another approach? 

Recommendations: The regulation should not list specific measuring devices or specify methods.  
Measurement devices and methods should be required to meet reasonable accuracy 
standards.  
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COMPLIANCE AND ALTERNATIVES          

Concept 8:   Collaborative measurement may provide for greater efficiency.  What should the process 
be for submitting, reviewing, approving, and evaluating a collaborative measurement 
plan? 

Recommendations: Water diverters should be encouraged to establish collaborative measurement on a local 
or regional basis.  The regulation should be flexible in the types of collaborative 
measurement plans water users may submit as long as the measurement meets the 
regulation’s accuracy standards.   
 

             

Concept 9:   What reasonable alternatives should be considered for complying with the measurement 
requirements if strict compliance is considered infeasible, unreasonably expensive, to 
unreasonably affect public trust uses, or result in the waste or unreasonable use of water? 

Recommendations: Determination of these circumstances is situation dependent. 

The regulation should establish a framework for considering alternative approaches to 
compliance for a specific measuring device or measurement method, or for a type of 
measuring device. 
 
When reviewing a request for an alternative, the State Water Board should consider the 
impact of the diversion(s) on the watershed based on watershed characteristics and the 
relative size of the diversion(s) to the overall amount of natural stream flow. 

A water user requesting an alternative approach should submit a reasonable plan for 
attaining compliance.  A water user should be required to diligently implement the 
proposed plan. 
 

INSTALLATION OF MEASURING DEVICES         

Concept 10:   Under the new legislation, the measurement requirements could go into effect as early as 
January 1, 2016.  What is a reasonable amount of time for diverters to install measuring 
devices or methods? 

Recommendations: The measurement requirements should be implemented on a staggered basis.  Staggered 
implementation could lead to increased compliance.  Timelines for compliance should 
consider the size of diversion and the characteristics of the watershed that the diversion is 
located in. 

Where appropriate, the regulation should allow for interim and multi-year plans to allow 
diverters to achieve full compliance. 
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INSTALLATION OF MEASURING DEVICES         

Concept 11:   Who should be allowed to install or maintain a water measuring device or method? 

Should a certification process be required for measuring devices or methods to ensure 
they meet the regulation’s accuracy standards? 

Recommendations: The regulation should be flexible to allow qualified individuals to install and maintain 
water measurement devices that have been lab certified, provided the installation is made 
in accordance with the protocols specified by the manufacturer. 

Where lab certification is not applicable, field certification of a measurement device or 
method should require a licensed engineer or other qualified professional. 

The regulation should require periodic field inspections to verify the device or method 
continues to provide measurements meeting the regulation’s accuracy standard. 

The inspection process could be prioritized based on the size of a diversion or other 
criteria. 

 

OTHER KEY ISSUES             

Concept 12: What other key issues you would like to see addressed in the regulations? 



KATHY MROWKA 
DIVISION OF WATER RIGHTS 
STATE WATER RESOURCES CONTROL BOARD 
NOVEMBER, 2015 



The Current Problem 

• Need current and accurate information on 
how much water is being diverted. 

• Rainfall and snow accumulation patterns vary 
widely across the State. Water supply may be 
adequate in one region while a critical water 
shortage can occur in another region.  



The Current Problem 

• Accurate data on water diversion and use is 
needed in order to evaluate water supply 
conditions in each watershed. 

• Need to determine how far water supplies can 
be expected to stretch. 

• Need to determine whether there is water 
available for diversions.   



What’s New 

• The Governor recently signed into law a bill 
which adds measurement requirements to 
water rights that are 10 acre-feet or more in 
size.  

• The law requires that water diverters begin 
measuring as soon as January 1, 2016.  



What’s New 

• The law requires that all diverters report their 
diversions annually.   

• Currently, only permit and license holders 
submit their water diversion reports each 
year.  All others submit their information on a 
less frequent basis.  

• During times of water shortage, more 
frequent reporting may be required.   
 



Next Steps 

• The next step in this process is development 
of a regulation.  

•  A regulation provides information on how to 
comply with the law.  It can be very basic, or it 
can provide a lot of details and information to 
assist and guide the public.   

 
 



Next Steps 

We are here today to seek your comments on 
the following issues:   
• Reporting water use 
• Required measurement 
• Compliance and alternatives 
• Installation of measuring devices 
• Other key issues.   



Benefits 

• Increase understanding of water use through 
more accurate measurement 

• Improve water rights administration and 
transparency of records 

• Provide more accurate data on available water 
supplies 



Benefits, Continued 

• Assure compliance with the quantity and 
season limitations of existing water rights 

• Protect senior rights in accordance with 
priorities 

• Provide for efficient management and use of 
water during times of shortage 

• Improve forecasting of water demand 



What Will 10 acre-feet Do? 

• Provide 162 people with water for a year based on 
a use of 55 gallons per person per day. 

• Provide 71 people with water for a year based on 
a use of 125 gallons per person per day. 

• Irrigate 3.25 acres of land with an average duty of 
3.1 acre-feet per acre. 

• Fill a pond that covers one acre of land and has a 
depth of 12 feet.   
 



Primary Components of the New Law 

• Reporting 
• Measurement 



Staff Gauge and Flume 



Staff Gage (Reservoir) 



Weirs 



Propeller Flowmeter 

http://www.waderain.com 



Rate and Totalizer 

Rate 

Totalizer 



Concept 1 

• What is a reasonable period of time for 
diverters to electronically submit the 
information required on the annual reports? 



Concept 2 

• Under what conditions should monthly or 
more frequent reporting be required?  



Concept 3 

How should the diversion threshold be 
determined for the measurement requirement 
when:  
• A diverter exercises multiple water rights at 

the same point of diversion, or 
• A diverter has multiple points of diversion. 



Concept 4 

• Should measurement be required for small 
irrigation registrations?   

 
• Should measurement be required for 

domestic registrations, livestock registrations 
or stock pond certificates? 



Concept 5 

• Should measuring devices that are approved 
as meeting the existing requirements of other 
state and federal agencies be grandfathered 
in?   



Concept 6 

• Should the regulation specify areas or 
circumstances where the diversion threshold 
for required measurement may be greater 
than 10 acre-feet per year?   



Concept 7 

• Should the measurement requirements be 
based on accuracy standards, a specific list of 
approved devices, or another approach? 



Concept 8 

• Collaborative measurement may provide for 
greater efficiency.  What should the process 
be for submitting, reviewing, approving, and 
evaluating a collaborative measurement plan? 
 



Concept 9 

• What reasonable alternatives should be 
considered for complying with the 
measurement requirements if strict 
compliance is considered infeasible, 
unreasonably expensive, to unreasonably 
affect public trust uses, or result in the waste 
or unreasonable use of water? 
 



Concept 10 

• Under the new legislation, the measurement 
requirements could go into effect as early as 
January 1, 2016.  What is a reasonable 
amount of time for diverters to install 
measuring devices or methods? 
 



Concept 11 

• Who should be allowed to install or maintain a 
water measuring device or method? 

• Should a certification process be required for 
measuring devices or methods to ensure they 
meet reasonable accuracy standards? 
 



Other Key Issues 

What other key issues you would like to see 
addressed in the regulation? 



Next Steps 

• The State Water Board will use the input from 
the meetings to shape a draft regulation. 

• The draft regulation will be discussed at a 
State Water Board Workshop in December, 
2015. 

• The Board will be asked to consider adoption 
of the regulation in January, 2016. 



Additional Information 

• Emergency regulation website 
 

• http://www.waterboards.ca.gov/waterrights/water_issues/
programs/measurement_regulation/ 
 

• Phone Number: (916) 341-5300 
 

• Email Address: dwr-measurement@waterboards.ca.gov 
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Section	1	
Introduction	

1.1	Overview	
The objective of public listening meetings is to engage stakeholders in the regulation drafting process.  
Meetings help State Water Resources Control Board (SWRCB) Division of Water Rights program staff 
gain a better understanding of the interests and concerns that stakeholders have on key concepts, and 
collect input on key concepts and staff recommendations.  

Senate Bill 88 was signed by Governor Edmund G. Brown Jr. on June 24, 2015. Sections 15 through 18 of 
SB 88 add measurement and reporting requirements for a substantial number of diverters. The 
measurement requirements authorized under SB 88 could go into effect on or after January 1, 2016. The 
State Water Board is adopting a regulation to implement these new provisions.   

The legislation authorizes the State Water Board to adopt a regulation requiring measurement for water 
right holders and claimants who divert 10 acre‐feet of water or more per year. The measurement 
requirement would apply to approximately 12,000 water right holders and claimants. The legislation 
also authorizes the State Water Board to adopt a regulation requiring annual reporting from statement 
holders and persons authorized to appropriate under a permit, license, registration (small domestic, 
small irrigation, or livestock stockpond),  or certificate for livestock stockpond use. 

The legislation authorizes the State Water Board to adopt an initial regulation as an emergency 
regulation that shall remain in effect until revised by the State Water Board. The adoption of the initial 
regulation is exempt from the California Environmental Quality Act (CEQA). 

1.2	Stakeholder	Input	Process	
The State Water Board anticipates that the new measurement requirements could present challenges to 
some water users. The State Water Board is holding meetings and workshops in affected areas around 
the state to receive input on key issues to be addressed in the emergency regulation. The State Water 
Board will use the input from the meetings and workshops to shape a draft regulation which will be 
broadly circulated in early‐December. The draft regulation is tentatively scheduled to be presented for 
discussion at a State Water Board Workshop in mid‐December. 

The emergency regulation is tentatively scheduled to be presented to the State Water Board for 
adoption at its second meeting in January, 2016. If the emergency regulation is adopted, it will be sent 
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to the Office of Administrative Law for approval. 

Accordingly, SWRCB held public listening meetings, at the following locations, to receive comments: 

 Los Angeles – November 2, 2015 
 Redding – November 4, 2015 
 Stockton – November 5, 2015 
 Sacramento – November 9, 2015 
 Santa Rosa – November 12, 2015 

Comments from the public meetings were captured.  This technical memorandum (TM) documents 
these meetings.  Section 2 includes meeting summaries. 

Section	2	
Key	Concepts	and	Listening	Comments	

2.0	Key	Concepts	
SWRCB staff presented key concepts and staff recommendations in four topic areas. 

LIST OF CONCEPTS AND RECOMMENDATIONS FOR THE EMERGENCY REGULATION 

REPORTING 

Concept 1: What is a reasonable period of time for diverters to organize and electronically submit the 
information required on the annual reports, considering the need to maximize the use of the data for 
dry year management purposes? 

Recommendation: For water diverted in 2016 and after, the annual water use reports for permits, 
licenses, stock ponds and registrations should be filed prior to April 1 of the year following the diversion. 
Annual use reports for statements shall be filed prior to July 1 of the year following the diversion, as 
specified by statute. 

Concept 2: During the drought, some diverters have been required to report water use every month. 
Under what conditions should monthly or more frequent reporting be required? 

Recommendation: When flows or projected flows in a watershed or subwatershed are sufficient to 
support some but not all diversions, water diverters located within the watershed or subwatershed may 
be required to electronically submit monthly diversion records. 

Concept 3: How should the diversion threshold be determined for the measurement requirements 

when: 

・ A diverter exercises multiple water rights at the same point of diversion, or 



SB 88 Listening Meetings Comment Summary 
 

3

・ A diverter has multiple points of diversion serving a specific place of use. 

The combined water rights could include permits, licenses, registrations, certificates, pre‐1914, riparian, 
or undocumented diversions. 

Recommendation: The threshold for measurement should be based on the total amount of water 
diverted under all bases of right for each place of use. 

REQUIRED MEASUREMENT 

Concept 4: Should measurement be required for domestic registrations, livestock registrations, small 
irrigation registrations, or stock pond certificates? 

Recommendations: Measurement should not be required for domestic registrations, small irrigation 
registrations, livestock registrations, or stock pond certificates provided that the maximum authorized 
diversion is 10 acre‐feet per year or less. Measurement should be required when the total amount of 
water diverted under an individual right, or an individual right in combination with other bases of right 
for the place of use, exceeds 10 acre‐feet per year. 

Concept 5: Should measuring devices that are approved as meeting the existing requirements of other 
state and federal agencies be grandfathered in? If so, which ones, and under what conditions? 

Recommendation: Measuring devices or methods meeting the existing requirements of other state and 
federal agencies should be grandfathered in as much as possible provided they approximate the  
accuracy standards set forth in the regulation. The State Water Board should review the measurement 
requirements of the following agencies: 

・ Department of Water Resources (agricultural water measurement) 

・ United States Bureau of Reclamation (Central Valley Project contractors) 

・ United States Geologic Survey (surface water gaging network) 

・ Federal Energy Regulatory Commission (for federally licensed power facilities) 

・ Public Utility Commission (for investor owned water utilities) 

・ State Water Board, Division of Drinking Water (for publicly owned water utilities) 

 

Concept 6: Should the regulation specify areas or circumstances where the diversion threshold for 
required measurement may be greater than 10 acre‐feet per year? If so, in what areas of the state, or 
under what circumstances, should a higher diversion threshold be established? 

Recommendations: The regulation should not list specific areas or specific circumstances where a 
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diversion threshold greater than 10 acre‐feet per year may be established. The regulation should include 
a framework that allows the State Water Board to establish a higher diversion threshold in specific 
watersheds or under specific circumstances. The cost of measurement and the relative size of the 
diversions compared to the natural flow, overall diversion demand, and instream uses in the watershed 
should be factors in determining if a higher threshold may be established. 

Concept 7: Should the measurement requirements be based on accuracy standards, a specific list of 
approved devices, or another approach? 

Recommendations: The regulation should not list specific measuring devices or specify methods. 
Measurement devices and methods should be required to meet reasonable accuracy standards. 

COMPLIANCE AND ALTERNATIVES 

Concept 8: Collaborative measurement may provide for greater efficiency. What should the process be 
for submitting, reviewing, approving, and evaluating a collaborative measurement plan? 

Recommendations: Water diverters should be encouraged to establish collaborative measurement on a 
local or regional basis. The regulation should be flexible in the types of collaborative measurement plans 
water users may submit as long as the measurement meets the regulation’s accuracy standards. 

Concept 9: What reasonable alternatives should be considered for complying with the measurement 
requirements if strict compliance is considered infeasible, unreasonably expensive, to unreasonably 
affect public trust uses, or result in the waste or unreasonable use of water? 

Recommendations: Determination of these circumstances is situation dependent. The regulation should 
establish a framework for considering alternative approaches to compliance for a specific measuring 
device or measurement method, or for a type of measuring device. When reviewing a request for an 
alternative, the State Water Board should consider the impact of the diversion(s) on the watershed 
based on watershed characteristics and the relative size of the diversion(s) to the overall amount of 
natural stream flow. A water user requesting an alternative approach should submit a reasonable plan 
for attaining compliance. A water user should be required to diligently implement the proposed plan. 

INSTALLATION OF MEASURING DEVICES 

Concept 10: Under the new legislation, the measurement requirements could go into effect as early as 
January 1, 2016. What is a reasonable amount of time for diverters to install measuring devices or 
methods? 

 

Recommendations: The measurement requirements should be implemented on a staggered basis. 
Staggered implementation could lead to increased compliance. Timelines for compliance should 
consider the size of diversion and the characteristics of the watershed that the diversion is located in. 
Where appropriate, the regulation should allow for interim and multi‐year plans to allow diverters to 
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achieve full compliance. 

Concept 11: Who should be allowed to install or maintain a water measuring device or method? Should 
a certification process be required for measuring devices or methods to ensure they meet the 
regulation’s accuracy standards? 

Recommendations: The regulation should be flexible to allow qualified individuals to install and 
maintain water measurement devices that have been lab certified, provided the installation is made in 
accordance with the protocols specified by the manufacturer. Where lab certification is not applicable, 
field certification of a measurement device or method should require a licensed engineer or other 
qualified professional. The regulation should require periodic field inspections to verify the device or 
method continues to provide measurements meeting the regulation’s accuracy standard. The inspection 
process could be prioritized based on the size of a diversion or other criteria. 

OTHER KEY ISSUES 

Concept 12: What other key issues you would like to see addressed in the regulations? 

 

2.1	Listening	Comments	
The following is a summary of verbal comments received at each of the five public listening meetings.  

2.1.1	Los	Angeles	Listening	Meeting	–	November	2,	2015	
SWRCB staff included: John O’Hagan, Kathy Mrowka, Paul Wells, Nathan Weaver, Andrew DiLuccia, Gita 
Kapahi, and Monique Wilber. Three members of the public attended. 

Concepts	1,2,3	
 Concept 1: Populating data is labor intensive.  Is there a potential of auto‐populating data from 

the year before? 

Concepts	4,5,6,7	
 Concept 6: Would the framework be in the form of a petition?  For specific circumstances?  

Criteria could be remoteness, etc. What are options for types of measurement devices? Very 
remote, not easily accessible land. 

 Concept 7: Certain situations require specific devices. 

	

Concepts	8,9	
 Concept 9: Viewing as an implementation plan, grouping similar types of permits/inventory.  

Will there be flexibility in implementation? What would people need to submit? 
 Sometimes new standards are not feasible to replace measurement devices. 
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Concepts	10,	11	
 Concept 10: Will there be a clear way to demonstrate proof of compliance? 
 Concept 11: Hydrographers do this kind of work 
 It would be labor intensive to put hundreds of measurement stations on a certification schedule 

(Action: LADWP to provide info). 

Concept	12	
 We have the same goals; we want to be in compliance.  We are concerned with the January 

2016 date. 
 Interest in funding to be listed on website. 

2.1.2	Redding	Listening	Meeting	–	November	4,	2015	
SWRCB staff included: Barbara Evoy, Kathy Mrowka, Paul Wells, Nathan Weaver, Miryam Barajas, Esther 
Tracy, and Monique Wilber. Approximately 100 members of the public attended. 

Concepts	1,2,3	
 Economically feasible diversions 
 Do most people have the ability to electronically submit? 
 Good to provide audience with standards to comment on 
 Deeded rights – pre‐1914 – how to measure.  Is this take without compensation? 
 Support of Concept 1 as a Rancher – need to keep track annually 
 Late notice on these meetings.  One size does not fit all. Not enough time to review 
 Meters are expensive and people don’t know how much it will cost 
 Expensive meters will not be financially feasible 
 Fining us is not effective 
 Centralize data – have a good picture of total supply.  State has access to gauges 
 Isn’t it the responsibility of watermasters to collect data and measure water? 
 How do you measure unintended diversions like gopher holes? 
 Is there a list of people who sell the measurement devices? Cost? 
 Streamlined reporting.  Date, time, amount diverted, and storage.  It could be 300,000 plus 

points of data for several rights 
 Paper mail and letters, please.  Many do not use email. 

Concepts	4,5,6,7	
 Does all diversion equal use?  Report diversion; report use.  No assumption if water is being 

returned to creek. 
 Stockponds do not usually have a defined channel.  What about evaporation?  Groundwater 

recharge, wild animals benefit from stockpond use. Start at 25 acre feet for stockpond 
measurement 

 Will the burden of inaccurate reporting in good faith land on the back of the consumer? 
 Why is Waterboards not addressing unregulated non‐taxpaying diverters? 
 Who gets water not used by rights holders and why are we not being compensated? For 
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curtailments. 
 Do you consider water that goes back to the stream or back to the groundwater aquifer? 
 What is the definition of “reasonable accuracy standard?” 
 Concept 5: Any consideration of how state and federal agencies will have funding other than 

taxes? 
 Any workshops that will be offered because a lot of folks don’t have electronic devices? (for 

reporting) 
 Support for grandfathering in measurement.  DDW requires water agencies to measure and 

report 
 Senior people don’t have feasibility due to cost issues; what is consideration to low‐income 

people with water rights? 
 Issues regarding power supply, especially in rural areas 
 Why doesn’t the state buy the devices?  They want the information 
 Don’t you already do studies on dry years, watersheds, and ranch use? 
 Pre‐1914 holders should be able to pump all the water they want 
 Concept 7: Too broad; not clear enough.  Diversions are assumed to be consumption? 
 How often is the website updated? 
 Request for summary of meeting notes 
 Why are we concerned with measurement?  What are we trying to accomplish? Conservation? 

Or more taxes? 
 Will Bureau of Reclamation devices be acceptable? Need clarity on standards for devices 
 Diversion for power doesn’t make sense as water returns to stream for downstream users 
 This is about three things: water rights; diversion; and consumption. If I divert less than my 

water right, will state reduce the right? This affects property value. Has this been discussed?  
Will this measurement result in curtailment for non‐use? 

Concepts	8,9	
 One device only needed for collaborative measurement effort? 
 In adjudication, single diversion, multiple users, would Boards be okay with each party 

reporting? Are you (Boards) becoming adjudication enforcement?  Does each user have to 
measure individually on a ditch?  Because then you are getting into adjudication/Watermaster 
territory 

 Multiple diversion points on one stream via other properties is problematic.  There is no power, 
no cell service, and we don’t own the land to put up solar to power.  It is not economically 
feasible. 

 Will a canal company measure off the river and cite deliveries made, or will each rancher 
measure? 

Concepts	10,	11	
 Law goes into effect on January 1, 2016; regulation does not go into effect until after that date.  

How to comply? 
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 Some people do not have an email or electronic device, to get regulations, and to comment on 
the regulations 

 Permits from Army Corps of Engineers and California Department of Fish and Wildlife take a 
long time.  Take that time into consideration 

 Concept 11: What is the definition of “qualified?”  What will the charges be to rights holders to 
use a “professional?” 

 Mercury is used to clean meters 
 Concerned that consumption is “steady.”  Consumption is taking priority over production.  The 

value of some properties is water.  Less consumption of water will be noted.  Water rights 
holders could lose rights, and the region/state/nation could lose food security 

 State mandates are hard 
 State is trying to control all water. Cities should use desalination instead of taking farm water 

 

Concept	12	
 Overlap with adjudicated water rights is an issue.  Will data be public?  Parties will watch others’ 

rights and create a firestorm.  Opens legal doors regarding adjudicated water rights.  
Measurement can have huge impact. Clear definitions needed. 

 The difference between water right and use needs to be clearly written in the regulation 
 Diversion and use/consumption and water rights are different things 
 When will fully distributed cost be charged to users?  Demand curve for urban users? 
 Does Boards have estimate on people who have not proved up on their water right and haven’t 

paid taxes?  Boards is going after people paying taxes – not the ones who are not. 
 Will the Watermaster have to put in a measuring device? 
 Leaky ditches are not bad.  They help habitat. Stockponds do too.  One size doesn’t fit all. 
 We want the water master to comply. 
 If you can prioritize people field certifying measuring devices, why can’t the Boards make sure 

watermasters comply?  Watermasters should help diverters. 
 We appreciate staff coming here 
 Regarding locations these meetings are being held at:  How many diverters attended the Los 

Angeles meeting?  Stockton, Santa Rosa, Sacramento make sense.  You left out eastern 
California (east of the Sierras) 

 Different requirements for small diverters versus large diverters for standards?  More grades of 
requirements for over/under 10 acre‐feet 

 Look at tree growth; cutting; management of the forest.  Look at the source of the problem.  
Tree cover increased exponentially due to the spotted owl.  There is over density of trees, 
resulting in fires 

 What makes a pressure transducer meet appropriate standards?  Some have accuracy of 1/10%; 
reservoirs can make it off by a large amount 

 How will the state monitor and inform?  Lots of people, big bureaucracy to monitor.  How can 
six staff people handle 12,000 water rights holders? 
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 Is there anyone in this county for us to talk to? 
 Information is needed for people without electronic devices 
 What are field certification specifics?  Hard for us to give you feedback when we don’t know 

what the burden will be.  It is very vague.  It doesn’t help us assess the level of alarm.  Specifics, 
and soon, will help 

 Look at what the ongoing cost burden of compliance will be.  Better compliance if people know, 
going in. 

 The elephant in the room:  How will people without means afford this?  People are concerned.  
People don’t all have access to computers.  What are consequences of not complying? 

2.1.3	Stockton	Listening	Meeting	–	November	5,	2015	
SWRCB staff included: John O’Hagan, Kathy Mrowka, Paul Wells, Nathan Weaver, George Kostyrko, 
Esther Tracy, and Monique Wilber. SWRCB Board Member Dorene D’Adamo and Watermaster Michael 
George attended. Approximately 20 members of the public attended. 

Concepts	1,2,3	
 There is a reporting issue with the April 1 reporting and using the calendar year instead of the 

water year.  Especially with SGMA.  Need to get with the other programs 
 Don’t take away ag beneficial use. Stockponds can be like vernal pools 
 Multitude of reporting for different uses like ag, environmental, etc. Would take care of 

reporting time issues 
 Cattle may rub up on staff gauges and make gauge measurement incorrect 
 Concept 2: Monthly should be never.  It is a huge burden.  After the fact reporting.  Have a good 

reason to collect and use data 
 How does the prior month affect real‐time data?  Let us give you the data all at the end of the 

year instead of monthly 
 Are you using the information? 
 I take water out, but I am putting the tail water back in the river.  You aren’t asking about tail 

water.  Will I get credit for that? 
 Some of us think that Boards shouldn’t be doing detailed water rights enforcement 
 Long term view is important – but variability from year to year is important 
 Focus on problem areas 
 Convert delta consumptive use to diversions. Consumptive use is a more meaningful number.  

Pay attention to consumptive use. 
 If cows are drinking water in a stockpond, it affects the numbers 
 Stockponds are not affiliated with irrigation and should be exempt 
 Water in stockponds during summer is not moving.  Monthly data for a stockpond doesn’t make 

sense 

Concepts	4,5,6,7	
 Ten acre feet for stockponds, not in system for much flow.  There is not a way to measure 



SB 88 Listening Meetings Comment Summary 
 

10

outflow.  It is meaningless. It is storage 
 There are problems when gauges don’t work, or cross section will change.  Be liberal in attitude 

towards accuracy 
 Some stockponds are isolated and only get rain run‐off.  There should not be monthly 

monitoring.  How can models work on stock ponds when there is not movable water to another 
water body? 

 Staff needs to be reasonable 
 Surprised by 10% error.  In ag you are planting the same crop, you know usage through history.  

Regulation to correct to 10%? 
 Is replenishment understood as a beneficial use? 

Concepts	8,9	
 Good ideas.  Collaborative approach in Delta makes sense.  Trying to divide up can be an issue. 
 Consumptive use is a better measurement.  CIMIS sites can be used with crop type to 

determine. 
 New law directs you to collect data.  But collection of data for data is not meaningful.  Keep 

what is relevant for the law.  Make that decision.  No one analyzes data and it is meaningless.  It 
is just a check‐off box. 

 People in the Delta are not stealing water.  The Craig Wilson study showed that. 
 Objective is to find out the projected uses under different permits. If level of river is not up to 

the projected use, it allows them to look at who is using water.  They have to know expected 
projected use.  This is a best case scenario of how the State can figure this out.  Monthly data 
collection makes it closer to being correct and shows how much water goes south.  Riparian 
users have not been required to report water diversions.  It is for our benefit. 

 Need to understand the relationship with groundwater. 

Concepts	10,	11	
 Appreciate the value of 10%.  Farmer can do that visually.  Farmer needs to know crop needs. 
 Wide variety.  For example, velocity meter in different parts of the stream.  There are more 

variables.  Plenty of flexibility to be reasonable on this.  Registered civil engineers are expensive. 
 Stock ponds – can’t measure “flow.” Is self‐reporting okay?  Will we have to have registered 

engineers measure? 
 I appreciate you wanting to do this on a case by case basis. 
 Dam safety regulations – I’d like to see stockponds exempt. 
 Cross‐sections in stockponds change constantly.  Flexibility is important 
 Concept 10: January 1, 2016 is less than 60 days away.  What is the effective date?  Penalties? 
 Set‐up date depends on the measuring device. 
 I have no idea what device to use.  I’m dry most of the year.  But I can’t tell you a time frame 

because I don’t have the information. 
 What are the teeth of the regulation for non‐compliance? 
 What about diverted water being put back into the river?  We just paid for a pump – now we 
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need something else? 
 Our river pump is metered now – will we have to change it? 
 Will we have to submit data on a certain day of the month? 
 Look at what is consumed (instead of what is diverted).  A lot of water is going back to the river. 
 Is a water right consumptive use or diversion? 
 Five days at the end of the month to report is really tight; ten days is better 
 Two weeks is much better to report. 
 We want something we can comply with. 
 Appreciate that staff is trying to be flexible. 

2.1.4	Sacramento	Listening	Meeting	–	November	9,	2015	
SWRCB staff included: John O’Hagan, Kathy Mrowka, Paul Wells, Nathan Weaver, George Kostyrko, Gita 
Kapahi, and Esther Tracy.  Approximately 30 members of the public attended. 

Concepts	1,2	
 Tier system for water rights, legal challenges for SB88. 
 January 1 date for implementation 
 Levee maintenance and cost passed on to water rights holders, now we need to report water 

use. 
 Diversion in adjudicated basins, will records held by water master be enough? 
 Water rights holders will do reporting, not people who lease land. 
 Exemption for stock ponds that are water collections. 
 Concept 1: Agency reporting earlier than July 1st to April 1st is impossible. Lack of data received 

by USGS. Not enough time 
o Alternative: provide data earlier and final data later in year.  Support July 1st date. 

 Reporting of water use or amount the pond holds. 
 Use of water by fire department/forestry for firefighting reporting. 
 Reporting of water use for truck loads. 
 Electronic reporting for small farmers is a challenge: not all can use a computer. 
 Monthly reporting problem.  Not all watersheds monitored the same way.  Low vs high flow 

diversion. 
 Regulation discourages long term water storage. 
 Previous cycle (5 year reporting) – will they have to report for prior years or will it start as of 

January? 
 Reporting for all at the same time? 
 Water year reporting instead of calendar year reporting. 
 Reporting data will be publically available all will replace previous reporting system 

 Spring with a reservoir is a unique case. 
 Diverters that need to report with SB 88 – all water right holders who are already required to 

report to Board 
 Covers subterranean streams but not percolating water 
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 Report and capture data on water used for firefighting/fire protection 

Concepts	3,4,5	
 Concept 4: GSA formation and other regulations encourage smaller diverters to not participate. 
 Registration is exempt is good. 
 Measuring for stockpond is too much, if not consumptive use then should not require 

monitoring. 

Concepts	,6,7,8,9	
 The water fix will remove water from farmer, should not have to comply if land will be taken. 
 January 1st deadline is too soon, non‐compliance if regulation has not been created yet. 
 Propose in‐lieu regulations/methods when appropriate.  Alternatives may work instead of 

regulations dictated. 
 Concept 9: A plan submitted to the division and approved by the director.  Case by case analysis. 
 Concept 6: Higher diverter use; wildlife habitat provided. 
 Concept 9: Recirculated system of tidal water.  Water fowl habitat, will they be regulated? 
 Look at larger area diverters for example Delta rely on brackish water for habitat. 
 Concept 7: List of devices that will meet regulations performance standards. 
 Will proposal include an itemized list of case by case evaluation of projects by Boards? 
 Will staff come out to the farm to evaluate cases? 
 Power meters with pump standards (use as a measuring device). 
 Ten acre feet, does this refer to water use or reservoir capacity? 
 Limitation of checking device when checking the accuracy of measuring device. 
 Concept 7: for large reservoirs no measuring device, all done by standard calculation. May not 

meet accuracy standards. 

Concepts	10,	11	
 California water project causes the river to flow backward, accuracy will vary. Pumping is 

regulated by state and federal. Water rights holder has no control over pumping and reversal.  
 Prov. that others’ actions are not affected. Accuracy of individual’s instruments. 
  Accuracy of water being used 
 Size of diversion is approximate.  Need to include public use. 
 Put up regulations and schedule of proposed dates for implementation 
 Want target date. 
 Emergency regulation, does it allow for Board to establish regulations and compliance time. 
 Concept 10: Government agencies have three phases they need to comply with. May require 

new permits 
 Concept 10: Measurements, Board has previously allowed for different measurement measures, 

will these still be acceptable? 
 Pending application in pipeline for water rights, will application need to be restarted; will SB 88 

apply to pending water rights application? 
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 When will “emergency” status stop? 
 Request for all information in writing 
 Cost 
 Monthly vs annual reporting online 
 Best way for public to communicate with staff 
 How will public communicate with staff once regulation is in place? 
 If junior water rights holder and haven’t gotten water due to drought, do they still need to 

report? 
 Will reporting be done at same webpage with the Water Board? 
 Watersheds in California vary; do these regulations apply to all watersheds even if they are not 

in drought conditions? 
 Are Regional Boards involved with implementation? 

2.1.5	Santa	Rosa	Listening	Meeting	–	November	12,	2015	
SWRCB staff included: John O’Hagan, Kathy Mrowka, Paul Wells, Nathan Weaver, Tim Moran, Gita 
Kapahi, and Monique Wilber. Approximately 40 members of the public attended. 

Concepts	1,2,3	
 How do you define “water issues”? 
 What if someone is conservative in water use and someone else isn’t? 
 Concept 1: Six months which is what is now, is reasonable.  Otherwise concept 3 will conflict 

concept 1. 
 You’re requiring people to put meters on; state should upgrade their reporting system. 
 Reporting monthly is a problem in the drought. 
 Diversion is different than use. If you are diverting surface run‐off, if one year you collect less 

than another do you still have to report?  Like if you collect seven acre feet? 
 I have a well and I got a letter.  Do I report? 
 To clarify, if you have a pond that is sheet‐fed, does this apply? 
 Concept 3: Multiple points of diversion on one tributary, or multiple points of diversion on more 

than one stream? 
 Define “sheet flow and “electronic.” 
 We’re using less than our licenses; 20 acre feet water right but using 7 acre feet.  How does SB 

88 apply? 
 Multiple points of diversion on several properties that are not contiguous.  Do we add it all up?  

Each one of ours is being reported individually. 
 Do you want to know when it’s going into the pond, and, when it goes out of the pond? 
 Upper Basin some diverters using contract water.  Such as 3 acre feet contract water and 7 acre 

feet diverted water.  How do you count this? 
 If Board reviews already reported use, why this new measurement requirement?  You are 

punishing people already regulated, instead of those not complying. 
 Why doesn’t Boards look at who is drying up the streams upstream?  You are not enforcing. 
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 What is the current measurement requirement if you are less than 10 acre feet? 
 Concept 3: place of use criteria – is that exact place of use?  Some ranches have adjacent places 

of use.  It is more complicated. 
 What is the risk to our right if using/reporting less water?  What is the reward?  Will Boards 

reevaluate our rights based on the electronic database? 

Concepts	4,5,6,7	
 We have a tree farm and divert about 7 acre feet into pond.  Use 95% for recreation and 

wildlife, watering our road, and for fire use.  All ponds leak.  Overflows in winter.  Pond goes 
down as there is inflow and outflow.  How do you measure?  I estimate.  I keep records when 
water is used for road or fire.  More than 10 acre‐feet, and turtles and wildlife use too.  How do 
we deal with that?  How does public gain from my reporting?  Expensive and uncertain to 
measure what I’m diverting. 

 There needs to be some flexibility to spend money to measure ponds.  What is the point; what is 
the goal? 

 Do people have water holding permits (for ponds)? 
 Diversions reporting versus use reporting?  Natural succession.  Ponds are destined to become 

meadows. Prevent silt from going into river. Ponds get silted up and would change over time.  
Take staff gauge and use for water usage?  

 Concept 7: Appreciate flexibility on the device.  Connect it to concept 11. What is the accuracy 
standard, and what about when it changes? 

 Concept 7: Keep accuracy standards simple.  Do you have a method or process to keep it simple 
and feasible?  Have a performance standard. 

 Middletown. Ephemeral streams run into ponds.  Into ponds. We have staff gauges in all ponds 
calibrated with propeller flowmeter. Not sure how SB 88 will change that. Three ponds, one 
flows into others. Some gauges go up, some go down.  But they use flowmeters. Have accurate 
capacity curve.  Not clear if it’s raining.  Tighter interval than monthly? 

 SB 88 language is diversion intervals every 1 hour.  Concept 7 might not have capacity for that 
reporting, and just changed meters.  What about exceptions for repairs and maintenance of 
gauges? 

 Concept 7: you’re asking for a lot.  Why can’t we have monthly reports, completed annually?  No 
power source at meters.  Rural meters can get stolen.  What about the flood issue? 

 Concept 4: is a lot of work for people with ponds.  Why not exclude and only do agriculture. 
Higher measurement threshold for ponds is better. 

 Regarding extraction rates over 30 day average – for daily, hourly regulations is stringent. 

Concepts	8,9	
 Concept 9: January 1 timeframe? 
 Measurement can be collaborative, but reporting is individual, correct? 
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Concepts	10,	11	
 Concept 10: Section 17, VI, July 2016…..not seeing January 2016 as target, but July 1 2016 as 

target. 
 Section 18 of 54017:  Supplemental statement filing.  Clarify – is that retroactive? 
 Concept 10: Staggered implementation. Basis of timeline should be on complexity of system.  

Difficulty, not size. 
 Concept 11: Clarify – part of reporting process to describe system.  Will there be a point where 

descriptions are required? 
 You’ll have to state the device is certified?  Onerous to pay technician to come out and 

check/inspect device.  If Board is providing advice, provide guidelines for devices. 
 Simple system versus complex system.  Hourly requirement is nebulous.  Don’t think people will 

comply, they will average it.  Super simple installation of flow meter; maybe have people snap a 
photo of it. 

 Concept 10: Has staff been thinking of currently existing installed meters are in compliance? 
 When is proposed regulation going to be distributed? 
 When is December Board workshop? 
 For distribution of drinking water, muni is looking at water treatment operators who are already 

licensed.  Also, waste water treatment plant operators who are licensed have experience 
testing, using, and monitoring these systems. 

 Accuracy depends on importance of measurement.  Seems like use basic criteria – there is a 
difference between diversion and use for example.  Potential for impact is low is an example of 
criteria. Why are we doing it?  That’s where criteria should be. 

 Have a checklist to determine criteria. 
 Regarding certification.  Have an alternate mechanism.  Performance‐based measurement like 

the gentleman suggested with his pond. 
 How to provide safe harbor. Environmental groups will want tight measurements. 
 What if you are applying for water rights now?  How do we be compliant while we are applying? 
 As a T‐1 operator, all meters are required to be changed every 10 years. 
 We report annually now.  Monthly or hourly.  Downstream ag wells put in.  If stream dries up, 

I’m concerned with upstream vineyard pumping. I have to put a dam above my dam and divert 
upstream water.  I have to deal with extra water flow.  People like us have to report and others 
don’t.  I have to hire consultants and attorneys to keep my dam. 

 How will Boards notify statement holders? What timeframe? When will notices go out? 
 Are you keeping track of flows in the river and what is left over for environmental uses? 
 Diversions measurement versus stream flow.  To calculate for unregulated users, is important. 
 I don’t see how measurements of ponds are useful.  Streams that used to flow don’t, some wells 

are next to the creek.  Transpiration rates are high by some flora.  What are we gaining from 

complexity of specific data?  Data may not mean much. 
 Emergency regulation because of drought.  What if we come out of drought? 
 I can’t find who has diversions on website. 



SB 88 Listening Meetings Comment Summary 
 

16

 Caution you to get buy‐in, and to provide more carrots and less sticks.  Alleviate cost, make 
dependent on usage, let diverter do own device maintain, have differences based on watershed. 

 Are there stiffer measurement accuracy requirements for very big users? 
 

 

 

 

 

 

 

 

 

 



 

Document Date: November 4, 2015 

POTENTIAL OPTIONS FOR FINANCIAL ASSISTANCE 
MEASUREMENT OF DIVERSIONS 

 This summary page is provided for informational purposes only.  Please contact the appropriate funding 
organization for additional information on a particular funding program.   

 All of the programs have a competitive process for awarding funding.  Only a portion of the applicants will be 
approved to receive funding. 

 

Program Name:  State Water Efficiency and Enhancement Program (SWEEP)    
Funding Organization: California Department of Food and Agriculture 
Eligible Types of Proposals: Applicants must show water savings and greenhouse gas reductions 
Eligible Parties: Farmers 
Anticipated Application Dates: November 9 through December 19, 2015 ($15 million) 
    January through February, 2016 ($19 million)  
Maximum Funding:  $200,000 cap per application 
Cost Sharing: Not required.  However, additional consideration is made for funding if an application 

has matching funds. 
Website:   https://www.cdfa.ca.gov/environmentalstewardship/weep.html 
Phone:   (916) 657-3231 
Email:   grants@cdfa.ca.gov 

 
Program Name:  Water Smart Program         
Funding Organization: United States Bureau of Reclamation 
Eligible Types of Proposals: Applicants must demonstrate water conservation 
Eligible Parties: Applications must have legal authority to deliver water or power – eligible parties include 

irrigation districts, water districts, urban water suppliers, and tribal entities. 
Application Period:  Typically for 45 to 60 days between November and January 
Maximum Funding:  Variable from year to year. 
Cost Sharing:  Minimum 50% cost share is required  
Website:     http://www.usbr.gov/watersmart/ 
 

Program Name:  Environmental Quality Incentive Program (EQIP)      
Funding Organization: Natural Resources Conservation Service, US Department of Agriculture 
Eligible Types of Proposals: Measurement associated with improving on-farm irrigation practices.  Implementing 

conservation practices that address natural resource concerns. Applicants may apply 
under Water Conservation Practice 587 – Water Control Structure – Flow Meter 

Application Period:  Accepted year-round.  Evaluated for funding based on batching schedule 
Eligible Parties: Agricultural producers and Tribes 
Maximum Funding:  $450,000 (for all EQIP contracts entered into from 2014-2018) 
Website:   http://www.nrcs.usda.gov/wps/portal/nrcs/main/ca/programs/financial/eqip/ 

 
  



Potential Options for Financial Assistance, Measurement of Diversions 
 

Program Name:  Agriculture Water Use Efficiency Grants       
Funding Organization: Department of Water Resources 
Eligible Types of Proposals: Applicants must demonstrate they are saving water 
Application Period:  Spring 2016 
Eligible Parties:  Government agencies, non-profits, and tribal entities.  
Cost Sharing:  Minimum 50% cost share is typically required 
Websites:     http://www.water.ca.gov/wuegrants/index.cfm 
    http://www.water.ca.gov/wuegrants/SolicitationsProp1AG.cfm 
Phone:   916-651-7025 
Email:   WUEGrants@water.ca.gov 
 
 

 
 
 



Author Organization Date
Ron Bingaman Sierra Green Energy, LLC October 29, 2015
Felice Pace October 30, 2015

Kathleen Spencer Peterson Land & Cattle Co. October 30, 2015
Andrew Stevenson Hydro Sierra Energy LLC November 2, 2015

Ben Singer Hydrodynamics November 2, 2015
Robert J. Matteoli, PE November 5, 2015

Bob Pincus WQ consultants November 5, 2015
Becky (no last name on email) November 12, 2015

Bill Ferguson City of Santa Barbara November 9, 2015
Jason Carkeet Turlock Irrigation District November 9, 2015
Jason Carkeet Turlock Irrigation District November 9, 2015
Jason Carkeet Turlock Irrigation District November 9, 2015
Ivory Reyburn Coachella Water District November 9, 2015

John Clements, PE GEI Consultants November 9, 2015
Ryan Hilburn W.M. Beaty & Associates, Inc. November 9, 2015

Jeffrey A. Volberg California Waterfowl November 10, 2015
Mike Bonnheim November 11, 2015
Steven Chappell Suisun Resource Conservation District November 12, 2015

Bob Pincus WQ consultants November 12, 2015
Linda D. Boudier November 13, 2015
Bill Ferguson City of Santa Barbara November 16, 2015

Henry and Pam Giacomini November 17, 2015
Leonard Moty Shasta County Board of Supervisors November 17, 2015
Frost Pauli Mendocino County Farm Bureau November 18, 2015
Rich Fischer Shasta County Cattlemen's Association November 18, 2015

Suzanne Womack November 22, 2015
Emmy Cattani November 23, 2015
George Barber Paradise Irrigation District November 23, 2015

Louis "Weegee" DeBernardi November 24, 2015
Ted deBraga North Eastern California Water Association November 24, 2015

William A. Spence November 24, 2015
Mark Lathrop Shasta County Farm Bureau November 25, 2015
Curt Aikens Yuba County Water Agency November 25, 2015
Rex Cozzalio Siskiyou County Water User's Association November 29, 2015

Susan F. Petrovich Brownstein Hyatt Farber Schreck December 3, 2015

SENATE BILL 88 AND DRAFT EMERGENCY REGULATION FOR MEASURING/REPORTING
Written Comments Filed Prior to December 7, 2015.
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DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Friday, October 30, 2015 1:50 PM
To: 'Ron Bingaman'
Subject: RE: Water Board Notice Letter Oct. 26, 2015 request for comments

Mr. Bingaman, 
 
Thank you for your comment. 
 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
(916) 323-5195 
 
 
From: Ron Bingaman [mailto:ron.bingaman@gmail.com]  
Sent: Thursday, October 29, 2015 8:17 PM 
To: DWR-Measurement 
Subject: Water Board Notice Letter Oct. 26, 2015 request for comments 
 
Good day, 
 
I am providing feedback and comments relating to the notice letter dated Oct. 26, 2015 from the State Water Resources Control Board 
in which the Board is soliciting comments to assist the Board in creating regulations found in Senate Bill 88, Chapter 27. 
 
I have reviewed the letter content and offer the following comment.  There should be a carve out for facilities which divert water on a 
NON-CONSUPTIVE basis.  If there is no carve out or exception for this type of water right, the data will be screwed if the Board 
includes the diverted water numbers for these facilities, there will be an artificial surplus created in the data as the water is returned to 
the waterway.   
 
To keep the data accurate, any non-consumptive water right should be excluded from reporting or as an alternative the Board will have 
to create some type of calculation to add back in the water that is returned from these facilities back in the water ways.   
 
It would be seem less problematic to just carve out any non-comsuptive water rights as the amount of water diverted should be equal 
to the amount of water returned to the waterway, thus a net zero effect on the amount of available water. 
 
Thank you for considering this comment. 
 
Best regards, 
 
Ron Bingaman 
Managing Member 
Sierra Green Energy, LLC  
530-268-2153 
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DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Friday, October 30, 2015 1:51 PM
To: 'Felice Pace'
Subject: RE: Media Advisory: Salmon Disaster looms in the Scott River Basin

Mr. Pace, 
 
Thank you for your comments. 
 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
(916) 323-5195 
 
From: Felice Pace [mailto:unofelice@gmail.com]  
Sent: Thursday, October 29, 2015 1:18 PM 
To: DWR-Measurement 
Subject: Fwd: Media Advisory: Salmon Disaster looms in the Scott River Basin 
 
Concerning regulations to implment the new diversion measurement law please see the media advisory below. 
Please design the regulations to address the out-of-season irrigation and over-diversion under stockwatering 
rights that occurs year after year in the Scott River Basin. That means reporting must be year around to be 
effective. And there need to be signifiant consequences for failure to report each month of the year. There needs 
to be significant and progressively greater fines for failure to report and reporting must be on a monthly basis to 
be meaningful. 

Felice Pace 
 
 
 
Felice Pace 
Klamath, CA 95548 
707-954-6588  
 
"There's a crack in everything; that's how the light gets in." 
 
                                                                                               - Leonard Cohen 
 
                                          
 
---------- Forwarded message ---------- 
From: Felice Pace <unofelice@gmail.com> 
Date: Thu, Oct 29, 2015 at 12:55 PM 
Subject: Media Advisory: Salmon Disaster looms in the Scott River Basin 
To: undisclosed recipients <unofelice@gmail.com> 

KlamBlog Media Advisory 
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Felice Pace, editor 

www.klamblog.blogspot.com 

28 Maple Rd. Klamath, CA 95548 707-9546588 unofelice@gmail.com 

Reporters and editors,  

There is another salmon disaster in process in the Klamath River Basin but, like much that is newsworthy 
concerning the plight of salmon in this basin, it is not being reported. I'm asking you to help correct that reality. 

Right now flows in the Scott River are 6.5 cfs and the Chinook run which should have been spawning in the 
Scott Valley for the past two weeks is stuck down in the canyon due to low flow barriers. Unless there are large 
rainstorms soon, it is highly likely that most of the Chinook salmon production from the Scott River Basin this 
year will be lost and that will be a major step toward extirpation of Chinook from most of the Scott River Basin. 
If sufficient rains don't come during the next month, the Coho run will also be negatively affected. 

Part of the reason flows are so low is drought. But the unrestrained pumping of groundwater which has lowered 
the water table prevents the springs which should be feeding the river at this time of year from running until 
winter rains can replenish the aquifer (see: 
http://www.fws.gov/arcata/fisheries/reports/technical/Van%20Kirk%20and%20Namen%20Base%20flow%20T
rends%20JAWRA.pdf). Also, the practice by some surface water right holders of running their ditches full at 
this time of year when they only have stock watering rights or even of irrigating out of season because they 
want to soak pastures are major factors (see photos below). 

This is done with impunity because state regulators won't act to stop it in spite of Public Trust complaints which 
have been filed asking them to end the illegal water use. Below are photos of out-of-season irrigation and a 
ditch running full during winter. To be clear, these are not from this year but they show practices which occur 
repeatedly by several irrigators year after year. The California DFW and State Water Board know about this 
situation but they do nothing to end the illegality. In short, flagrant abuses of water and wildlife laws are well 
known but ignored by the very officials who swore to uphold those laws. For a 2001 news article documenting 
this with respect to DFW see this link. Unfortunately, DFW non-enforcement of laws which are supposed to 
protect fish is ongoing. 
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Out of season flood irrigation - Scott R Valley - 10/30/07 

 

 
                Ditch from Shakleford Creek running full in December 2009  

The US Forest Service holds a right to flows in the Scott for "minimum subsistence-level fishery conditions." 
This time of year that right is 40 CFS and goes up to 200 cfs in November for the primary right and there is an 
additional secondary right. As mentioned above flows are currently 6.5 cfs. The FS in-stream right is not met in 
many months even in years of average precipitation and snow pack. 

National Forests were created to secure a timber supply and to achieve "favorable conditions of flow" in 
western rivers and streams. The water diverted and pumped by Scott Valley irrigators is produced on national 
forest lands at the headwaters but little to none of that water gets to flow out of the Valley to the Scott River 
Canyon which is also predominantly national forest land. Yet the Forest Service has refused to ask the State 
Water Resources Board to regulate water use in the Scott River Valley so that the in-stream flow right for 
fisheries is met. In this way, managers of the Klamath National Forest have failed to fulfill one of their basic 
responsibilities.  
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  Scott River near the downstream end of Scott Valley on September 29, 2015  

The lack of access to spawning grounds in and above the Scott River Valley is an issue in many recent years 
(see, for example, the 2012 KlamBlog at this link). Sometimes the rains and flows come in time for the Chinook 
and sometimes not. Because their spawning run occurs in November and December, Coho spawning is less 
often affected. 
 
Please let your readers and listeners know what is going on in the Scott River Basin. Reporters, please ask 
managers of the Klamath National Forest1 why they have not insisted that the State Water Board enforce the 
Scott River Adjudication so that in-stream flows can be met or, in times of shortage like this, so that the 
shortage does not fall entirely on the salmon. And please ask the State Water Resources Control Board Water 
Rights Division2 why they have not acted on Public Trust Complaints about illegal, out-of-season irrigation and 
excessive diversion under stockwater rights.  

If I can clarify anything above or can be of any help with reporting on the Scott River situation please call me at 
707-954-6588. 

____________ 

Footnotes: 

1Patricia Grantham is supervisor of the Klamath National Forest and can be reached at 707-842-6131.  

2Barbara Evoy is head of the Water Rights Division at SWRCB. Her direct line is (916) 341-5632. Evoy's 
assistant in charge of the Public Trust office is Dan Schultz. His direct line is (916) 323-9392.  

 
 
Felice Pace 
Klamath, CA 95548 
707-954-6588  
 
"There's a crack in everything; that's how the light gets in." 
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                                                                                               - Leonard Cohen 
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DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Friday, October 30, 2015 2:37 PM
To: 'Kathleen Spencer'
Subject: RE: Reporting Requirement

Good Afternoon Ms. Spencer, 
 
The regulation is being developed to allow water users with situations that are difficult to measure with a device the 
option of submitting a measurement method or other alternative for determining the amount of water they are 
diverting. 
 
A draft regulation should be released for public review and comment in early December.  At that time, we can discuss 
what the proposed process might be for your specific situation. 
 
Regarding the public meetings, the Division is planning to first run the five public meetings as scheduled and then 
determine if additional meetings will be held. 
 
The meeting on November 9th from 1:00‐4:00 pm will be webcast.  The webcast of the meeting will be available at 
http://www.calepa.ca.gov/broadcast/ 
 
General information on the regulation process is available on the following webpage: 
 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/ 
Feel free to contact me directly if you have any specific questions about the regulation or the adoption process. 
 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
(916) 323‐5195 
 
 

From: Kathleen Spencer [mailto:ksspencer48@gmail.com]  
Sent: Friday, October 30, 2015 5:47 AM 
To: DWR-Measurement 
Cc: plcc@garlic.com; Brian Schmidt; cinschmidt@sbcglobal.net; Crystal S. Henzi; David Pariseau; 
gregastro@sbcglobal.net; izneh34@hotmail.com; jschmidt@tekplusinc.com; schmidt62@sbcglobal.net; 
schmidtmh@sbcglobal.net; Swenson, Stacey@mlml.calstate.edu; Sundance Scardino; Tina Jollyschmidt 
Subject: Reporting Requirement 
 
To Whom it May Concern (If anyone reads this) 
 
I just picked up my notice from the Water Board at the post office on October 29.  I see your letter was posted on 
October26 notifying us of the reporting survey you are demanding we fill out and which we used to try fill out.  Really 
nice of you to let us know early so we could arrange to attend the meetings starting November 2.   Here is my problem 
with this all. 
 
We have been taxed on three permits (one contains 3 dams) for years now.  That is 5 dams I was supposed to report on. 
Surveys have been sent out before but I could not fill them out.   I called to get help but the person I got was nice 
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enough but could not realistically help me. How do I fill our surveys for dams who don’t contain water for any length of 
time?  You should come out and see our dams in June.  You also need to educate the people receiving the surveys.  It is 
all written in government speak.  
 
We live in the Gabilan Range at an attitude of 1500 feet or more.  We are actually considered a high desert.  In the 
1950’s the NRCS was giving money to ranchers to build dams.  My father did that.  He got the 3 permits to build 
dams.  One permit has 3 dams on it.  It took me years of phoning Sacramento until I got a knowledgeable person that 
could at least tell me what dams were on what permits.  I am sending you the copies of my bills on these dams and their 
information.  They are located on three ranches BV (Bear Valley), HV (Horse Valley) and PR (Peterson Ranch).  I am also 
sending you the acre feet that my father gave on what water they could contained in acre feet.  There is only one of the 
five (BV Fishing Dam) that is located in a stream (Sandy Creek) and actually diverts water when we have a sizable 
rainfall.  We do have one dam fed by a spring.  We don’t have enough water in any dam or well to irrigate. 
 
Not only did I get this notification with not much time to respond or go to a meeting, you did not pick a place to have the 
meetings anywhere near us.  You should at least have had one meeting in the Central Coast.   Why did you leave us 
out?  We have to resort to emailing you or phoning. 
 
I hope someone is listening.  You people need to get out of the office and check out the real world.  We just went 
through this with GRAP. 
 
Sincerely 
Kathleen Spencer 
Peterson Land & Cattle Co. 
27000 Airline Hwy. 
Paicines, (San Benito County),CA  
831‐389‐4320 
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DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Tuesday, November 03, 2015 12:16 PM
To: 'Andy Stevenson'
Subject: RE: Comments on water measurement and reporting regulation

Good Afternoon Andy, 
 
Thank you for providing comments on the concepts and recommendations for the water measurement and reporting 
emergency regulation. 
 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
 
From: astevenson07@gmail.com [mailto:astevenson07@gmail.com] On Behalf Of Andy Stevenson 
Sent: Monday, November 02, 2015 4:43 PM 
To: DWR-Measurement 
Subject: Comments on water measurement and reporting regulation 
 
Hello - 
 
I work for diverter Hydro Sierra Energy LLC, a federally licensed (FERC) hydroelectric power facility in Yuba County, CA. We have four 
comments on the regulations: 
 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/docs/public_concepts_emerg_reg.pdf 
 
1) We believe that a specific methodology for the small hydroelectric power industry should be explicitly included and endorsed in the 
regulation. This methodology allows for indirect measurement of the amount of water diverted based on a measurement of power output and 
an established ratio between power and water flow specific to that project (i.e. 1 cfs per 20 kW of power). This is the most common current 
methodology for small hydroelectric power producers, and is accepted by USGS and FERC. It would provide regulatory certainty for small 
power producers if it was explicitly approved in the draft regulations.  
 
2) We agree with the recommendation under Concept 5 that measurement methods meeting requirements of other agencies should be 
grandfathered in to the extent they meet accuracy guidelines.  
 
3) We also agree with the recommendation under Concept 7 that specific measuring devices or methods shall not be required, but they should 
meet reasonable accuracy standards. 
 
4) Under Concept 9, we agree that the regulation should include a framework for alternative approaches, and that those approaches should be 
approved if strict compliance is unreasonably expensive or infeasible. 
 
Andy 

 
--  
Andrew Stevenson 
Hydro Sierra Energy LLC 
847.924.3890 
LinkedIn 



1

DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Tuesday, November 03, 2015 2:41 PM
To: 'Ben Singer'
Subject: RE: Notice of development of water measurement and reporting regulation

Good Afternoon Ben, 
 
Thank you for your comment. 
 
Staff is recommending the regulation establish a framework for considering alternative approaches.  One of the 
alternatives to consider is the non‐consumptive use example you raised in your email. 
 
The draft regulation will likely be released for public review and comment in early December. 
 
Please keep checking the emergency regulation webpage for updates. 
 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/ 
 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
 

From: Ben Singer [mailto:ben@hydrodynamics.biz]  
Sent: Monday, November 02, 2015 10:29 AM 
To: DWR-Measurement 
Subject: Notice of development of water measurement and reporting regulation 
 
Sir/Maam, 
 
I have received your letter regarding proposed required water diversion reports.  Would there be an exemption for non‐
consumptive use?  We operate a number of small hydroelectric projects and don’t feel it would be appropriate for us to 
have to submit monthly reports. 
 
Thank you  
 
Ben 
 
Ben Singer 
Hydrodynamics Inc 
375 Holland Ln 
Bozeman MT 59718 
406‐763‐4063 
406‐763‐4468 FAX 
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DWR-Measurement

From: Bob Pincus <rpincus@wqconsultants.com>
Sent: Thursday, November 05, 2015 12:43 PM
To: DWR-Measurement
Cc: Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards
Subject: SB 88

SB 88 mandates SWRCB to collect information on the exact amounts of water diversions .  This is a long overdue 
regulation.   
 
There are, though, some valid concerns as to the accuracy and privacy of the information to be provided.  Conversations 
with farmers, vineyard owners and marijuana growers, representing a major portion of significant water diverters, 
indicate that there is, simply put, paranoia on the part of  landowners about  sharing their privileged 
information.  Potentially informing their neighbors as to the specific amount of water diverted and used is not, they feel, 
in their best economic interests.  Undoubtedly, this data collection might become the subject of litigation delaying  the 
collection  of the data. 
 
Having recently developed a telemetric, ultrasonic streamflow gauge with a cellular reporting system we have an active 
interest in how the information is to be reported.  So, we offer a suggestion on how to provide SWRCB with the water 
information that it requires while at the same time protecting the individual rights of landowners.  
 
We propose the establishment of a creditable, third party database that can aggregate each landowners 
information,  consolidating neighboring  information and thus creating valid diversion information for a particular water 
reach while at the same time masking individual diversion data. 
 
The  database can be maintained by Humboldt  State University who has agreed to  aggregate and consolidate the data. 
The advantage of the HSU database would be the collection of more accurate water diversion information as 
landowners need not fear exposure, to their neighbors,  of their own water diversion and use information.  Landowner 
data  will be consolidated by HSU along with other diverters in their  reach with only the consolidated information 
forwarded by HSU to SWRCB. 
 
This would be a win‐win for both for the landowners and SWRCB.   
 
Bob Pincus 
WQ Consultants 
707.624.6679 
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DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Thursday, November 12, 2015 9:20 AM
To: 'becky@calbotany.com'
Subject: RE: Nov. 9th meeting

Good Morning Becky, 
 
The plan is for the regulation to allow water users to propose reasonable alternatives when a device is not economically feasible.  I do 
not know if using readings from an electric meter coupled with an efficiency test will be an acceptable method. 
 
The specific language is still being written.  A draft regulation should be released for public review and comment in early 
December.  At that time, we can discuss what the proposed process might be for your specific situation. 
 
General information on the regulation process is available on the following webpage: 
 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/ 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
 
 

From: becky@calbotany.com [mailto:becky@calbotany.com]  
Sent: Monday, November 09, 2015 2:30 PM 
To: DWR-Measurement 
Subject: Nov. 9th meeting 
 
Using SMUD or PGE meters to estimate useage.  This was suggested in the meeting.  This would be 
coupled with an efficiency test of the pump, which calculates output per kwh.  If this is an acceptable 
method it would be necessary to decide how long the efficiency test would be good for.   
 
This might be cost effective for farmers if efficiency tests were good for 2-3 years. 
 
cell 916-416-7012 
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DWR-Measurement

From: Ferguson, Bill <BFerguson@SantaBarbaraCA.gov>
Sent: Monday, November 09, 2015 2:38 PM
To: DWR-Measurement
Subject: Timeline for installation of measuring devices

Regarding Concept 10, please consider that, for government agencies, installation of such 
devices may entail a feasibility phase, design phase, and a construction phase, subject to public 
contracting laws and schedules.  This process can often take up to a year or more, even for 
relatively small projects. 
 
Please note new phone # below 
 
Bill Ferguson 
Project Manager 
City of Santa Barbara 
(805) 560-7534 
Water Resources Division, Public Works Department 
P.O. Box 1990, Santa Barbara, CA  93102 
Fax:  (805) 897‐2613 
Email:  BFerguson@SantaBarbaraCA.gov 
Street Address:  630 Garden Street, Santa Barbara, CA  93101 
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DWR-Measurement

From: Jason A. Carkeet <jacarkeet@TID.ORG>
Sent: Monday, November 09, 2015 2:00 PM
To: DWR-Measurement
Subject: Reporting Dates

Kathy Mrowka made the comment that the Board wants to stagger the reporting dates because of a fear that the 
database may not be able to handle an increase in reporting all at one time.  From the audience, an apt comment was 
made with regard to the difficulty of right holders to gather data by April 1 in addition to the issues surrounding the use 
of provisional data from USGS rather than final data.  Given those concerns and others, it appears that the Board faces 
new challenges due to SB 88, and, rather than address its challenges directly, it wants to foist those challenges upon 
rights holders.  Why does the Board refuse to address its server problems properly? 
 
Jason A. Carkeet 
Utility Analyst  
Turlock Irrigation District 
333 East Canal Drive 
P.O. Box 949 
Turlock, CA  95381‐0949 
Phone: (209) 883‐8325 
FAX: (209) 656‐2147 
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DWR-Measurement

From: Jason A. Carkeet <jacarkeet@TID.ORG>
Sent: Monday, November 09, 2015 2:08 PM
To: DWR-Measurement
Subject: Concept 7

Measurement should be based on contemporaneous industry best practices, which may or may not change over time 
due to use of standard calculations or changes in technology. 
 
Jason A. Carkeet 
Utility Analyst  
Turlock Irrigation District 
333 East Canal Drive 
P.O. Box 949 
Turlock, CA  95381‐0949 
Phone: (209) 883‐8325 
FAX: (209) 656‐2147 
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DWR-Measurement

From: Jason A. Carkeet <jacarkeet@TID.ORG>
Sent: Monday, November 09, 2015 2:28 PM
To: DWR-Measurement
Subject: Accuracy Standards for Collection to Storage

For collection to storage on all large reservoirs, there are no specific instruments for making such 
measurements.  Instead, operators calculate collection to storage based on other known measurements and using 
standard calculation methods.  These methods are as accurate as possible.  The regulation needs to consider this. 
 
Jason A. Carkeet 
Utility Analyst  
Turlock Irrigation District 
333 East Canal Drive 
P.O. Box 949 
Turlock, CA  95381‐0949 
Phone: (209) 883‐8325 
FAX: (209) 656‐2147 
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DWR-Measurement

From: Ivory Reyburn <IReyburn@cvwd.org>
Sent: Monday, November 09, 2015 1:40 PM
To: DWR-Measurement
Subject: SB 88

I agree with the comments made by the representative from Yuma Water District.  
 

 We cannot report our annual permit diversions by April 1. 
 We depend on USGS data 
 We have multiple permits to report on and gathering the data is complex 
 July 1 is a better date. 

 
 
Ivory	Reyburn	
Coachella	Valley	Water	District	
Water	Resources	Supervisor	
(760)	398‐2661,	ext.	2200	
 
P.O.	Box	1058	Coachella,	CA		92236	
75515	Hovley	Lane	East	
Palm	Desert,	CA		92260	
www.cvwd.org	
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DWR-Measurement

From: Wells, Paul@Waterboards on behalf of DWR-Measurement
Sent: Thursday, November 12, 2015 7:56 AM
To: 'Clements, John'
Subject: RE: Question for committee

Good Morning John, 
 
This concern was raised at most of the public meetings and is currently being reviewed by Division staff.  Additional 
information on this topic should be available on our website shortly. 
 
Sincerely, 
 
Paul Wells 
Division of Water Rights 
 

From: Clements, John [mailto:jclements@geiconsultants.com]  
Sent: Monday, November 09, 2015 2:58 PM 
To: DWR-Measurement 
Subject: Question for committee 
 
GEI provides watermaster service for the Scott‐Shasta Watermaster District. Nearly all of the 300+ diversions currently 
have a flow measuring structure or device but not recording instruments. Does SB88 require water users of diversions 
within a watermaster district to install and maintain recording instruments? 
 

 John P. Clements, PE  
Supervising Watermaster  

 

 

 GEI Consultants, Inc.  
2868 Prospect Park Drive, Suite 400 | Rancho Cordova, CA 95670

T: 530.524.5790 530.524.5790 
 www.geiconsultants.com | LinkedIn | Twitter | Facebook 
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DWR-Measurement

From: Ryan Hilburn <RyanH@wmbeaty.com>
Sent: Monday, November 09, 2015 2:45 PM
To: DWR-Measurement
Subject: Water Measurement

As was mentioned earlier, the Board has allowed for those to use different measurement methods when permanent 
installations were not locally cost effective.  Most of these diverters have a good program in place.  Are these diverters 
now going to be required to upgrade to permanent installations even though it is still not cost effective? 
 
Additionally, most permanent installations will require DFW permits.  This process will take several months to 
complete.  What type of timeframe will be allowed to obtain these permits and complete the installation?  With no 
regulation in place how is a water user able to plan for these processes? 
 

Ryan Hilburn | Southern District Forester | W. M. Beaty & Associates, Inc. 
50 Hall Street, Suite A | Susanville, CA 96130 
P: 530.257.7191 | F: 530.257.2519 | Cell: 530.310.4267 | Email: ryanh@wmbeaty.com 

 









Wednesday, November 11, 2015 
 
 
 
State Water Resources Control Board 
 
Dear Water Boards, 
 
I have received your notice dated October 23, 2015 and would like to provide testimony 
and comments for your consideration in developing regulations to implement the new 
requirements of SB88.  For reference, I am the water right holder of the following 
licenses: 
 
Application Permit ID License ID  Status Date Face Value Amount 
A016811 010721 006196 12/27/1955 28 
A016601 010491 006195 09/14/1955 24 
A024633 017176 011402 07/02/1974 24 
A017981 011398 006197 02/07/1958 6.5   
A027588 018926 012318 11/19/1982 6 
A016812 010722 006409 12/27/1955 10 
A025525 017367 011393 10/12/1977 10 
A027589 018927 012319 11/19/1982 7 
 
First, the notice explains that SB88 applies to diverters who divert more than 10 acre feet 
per year.  Does this mean that my licenses that are 10 acre feet are exempt from, or 
subject to these requirements? 
 
My licenses apply to reservoirs used primarily for stock watering and include wildlife 
and recreational uses.  Currently, our diversions are measured monthly by manual 
recording from reading a staff gauge at each point of diversion.  This is already a 
significant effort due to the remoteness and terrain required to traverse to access them.  
The new requirements, as we understand them, have the potential to cause a significant 
negative impact to our ranching business and may drastically inhibit our ability to 
exercise our licensed water rights. 
 
In your proposed regulations, please consider that not all diverters are alike and the SB88 
regulations may not be justly applicable to all diverters for the same reasons.   
 
Due to the terrain and remoteness of our diversion points (reservoirs), access is not 
available year round due to weather and road conditions, even with an all-terrain vehicle.  
Frequent visits or manual measurements are not always possible. Any new regulations 
requiring collecting and to record time stamped measurements at hourly intervals or 
devices that would continuously monitor rates and quantity diverted would have to rely 
on costly instrumentation that would impose an excessive and undue financial burden. 
There is no electricity available at our diversion points to power such devices and the cost 
to provide power is also not feasible.  In fact, the maintenance required on such devices 



and equipment would impose a financial burden and would impact our ability to use our 
water rights. 
 
Finally, for such significant potential cost impacts, the results would reflect little or 
insignificant change in reporting stock watering use where the very small amount of 
water diverted is collected during storms or used by livestock.  
 
In addition to the above mentioned factors, a waiver request or appeal process should be 
offered for those diverters who may have circumstances that should deserve special 
consideration as the new regulations are applied. 
 
Please contact me if you need additional information and thank you for your 
consideration. 
 
Sincerely, 
 
Mike Bonnheim 
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DWR-Measurement

From: Bob Pincus <rpincus@wqconsultants.com>
Sent: Thursday, November 12, 2015 2:51 PM
To: DWR-Measurement
Subject: SB 88 Regulations

After attending the recent SB 88 regulations discussion in Sacramento I have the following suggestions and comments.  
 

1.  It might be helpful for your forecasting model if the streamflow of the water source was measured  just prior to 
the diversion. 

2. Quarterly reporting, instead of annually,  might assist in more rapidly adjusting to any changing streamflow 
conditions. 

3.  In this day and age, electronic reporting should be required. 
 

Comments: 
 
Concept 7.  SWRCB is currently listing, since 2011,  various types of measuring devices.  Your web pages include 
the  listing of a number of vendors and their websites.  This seems to be a sensible way of informing the public on what 
types of measuring and reporting devices are available without the State having to make specific endorsements. You 
might want to consider continuing on with this policy. 
 
Concept 8 .  Collaborative measurements should lead, in time,  to diversions taken in a sequential manner among the 
collaborators. 
 
Concept 11.  The manufacturer’s statement of accuracy should probably be sufficient. 
 
Bob Pincus 
WQ Consultants 
707.624.6679 
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DWR-Measurement

From: Ferguson, Bill <BFerguson@SantaBarbaraCA.gov>
Sent: Monday, November 16, 2015 11:56 AM
To: DWR-Measurement
Cc: Dyer, Kelley A.
Subject: Development of Water Measurement and Reporting Regulation

Thank you for conducting information meetings and providing an opportunity to provide input on 
development of regulations on diversion measurement.  Please consider the following 
comments: 
 

1.   Our diversions are in remote locations and are typically set at fixed rate for periods of 
days or weeks at a time, but monitored and read daily.  The regulations should provide 
an exception from the requirement for hourly observations or recordings for such 
situations, subject to a requirement that the diversion totals be calculated and regularly 
reported on a daily basis. 
 

2.   Regarding proposed standards for accuracy of measurements, the regulations should 
provide for the accuracy of a device to be determined based on the application of 
accepted estimates of accuracy for a given type of device, subject to confirmation by a 
qualified person that the device as installed can be expected to meet that level of 
accuracy.  This is to address the fact that many measurement locations will have no 
feasible or cost effective means of conducting an actual test measurement to confirm 
accuracy. 
 

Please feel free to contact us if you have questions.  Thank you. 
 
Bill Ferguson 
Project Manager 
City of Santa Barbara 
(805) 560-7534 
Water Resources Division, Public Works Department 
P.O. Box 1990, Santa Barbara, CA  93102 
Fax:  (805) 897‐2613 
Email:  BFerguson@SantaBarbaraCA.gov 
Street Address:  630 Garden Street, Santa Barbara, CA  93101 
 







Shasta Gounty

,ffit BOARD OF SUPERVISORS
1450 Court Street, Suite 3088
Redding, California 96001 -1 673
(530) 225-5557
(800) 479-8009
(530) 225-5189-FM

November 17"2015

To:

Subject:

Thank you for the opportunity to comment on the proposed regulations to implement Senate Bill
(sB) 88.

We appreciate you holding a hearing in Redding. Unfortunately, the notice of the hearing was
received only a few days prior. Most water rights holders were unaware of SB 88 and its significant
impacts upon their ability to divert water without fear of extreme fines and criminality. With the law
going into effect January I,2016, no one has time to prepare or to know what needs to be done.

In writing the regulation, the Califomia State Water Resources Control Board (SWRCB) must ensure
that there is no erosion or forfeiting of water rights (which are an actual property right tied to the land
owned) by this reporting proeess. Due to the drought or other factors, a water rights holder may use
less than their allotted amount; that is a good action by the water rights holder that should be honored
and should not be penalized.

Water is diverted in many different ways in Califomia; one size does not fit all. This process needs to
be conducted over a long period of time, not all at once. Your regulation should address the ability
to stagger requirements over several years. Just the ability to have the emergency regulation written,
presented for public comment, and then in place by January I,2016 is not a reasonable expectation.

The burden for an estimated 12,000 water right holders across the state to install a o'best available"
technology measurement device is truly unreasonable. We encourage you to consider current, very
simple and straightforward technologies that are cost effective. Otherwise, the cost to the water
rights holder and to SWRCB staff may be very large. That additional financial burden is
unnecessary.

The requirements for the proposed rules for stock ponds should be raised to at least 50 acre feet or
completely eliminated. The 50 acre foot requirement needs to be for each pond. Most ponds do not
have defined channels feeding them (or have several). It is difficult or almost impossible to monitor
them. Stockponds create riparian habitat that benefits wildlife and also contributes to groundwater
recharge. Water rights holders report their stockpond use and pay their $ I 50 fee. Often the SWRCB

DAVID A. KEHOE, DISTRICT 1

LEONARD MOTY, DISTRICT 2
PAM GIACOMINI, DISTRICT 3

BILL SCHAPPELL, DISTRICT 4
LES BAUGH, DISTRICT 5

California State Water Resources Control Board Chair Felicia Marcus
Sent via email to dwr-measurement@waterboards.ca. gov

Senate Bill 88 and the Emergency Regulation
for Measuring and Reporting the Diversion of Water



Chair Felicia Marcus
November 17,2015
Page2 of2

website does not allow for reporting. Yet, no paper reporting is allowed. This is one example of the
technical difficulties that will be experienced. And yet, water rights holders will be at risk of fines.

Diverters may be required to get California Department of Fish and Game, Section 1602 permits in
order to install a measurement device. Additionally, if they are on a stream or river with steelhead or
salmon they will need to consult National Marine Fisheries (and possibly obtain additional permits)
and may also need an Army Corps of Engineers permit. This process often takes years to complete.
How can this possibly work with the proposed regulation? The regulation must allow for flexibility
and take into consideration other agency involvement.

It is difficult to understand how this information will enhance the ability for the SWRCB to manage
water rights and diversions beyond what they currently have today.

Not only will it become difficult and costly for the SWRCB and the Department of Water Resources
to actuallymanage all ofthe data, but it also appears that SB 88 has not beenproperlyvettedthrough
the hearing process. It should be put on hold and revised into a workable piece of legislation that
could be of benefit to the people of California.

LEONARD MOTY, CHAIRMAN
Shasta County Board of Supervisors

cc: Congressman Doug LaMalfa
Assembly Member Brian Dahle
Senator Ted Gaines
Senator Dianne Feinstein
Senator Barbara Boxer
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DWR-Measurement

From: Suzanne Womack <jsagwomack@gmail.com>
Sent: Sunday, November 22, 2015 3:56 PM
To: DWR-Measurement
Subject: Decisions

I attended the 11/9/15 Water measurement meeting. My comments are not accurately reflected. Why isn’t a court 
reporter taking accurate notes? I can find no information on how we are supposed to implement this plan or what is a 
realistic timeline. I request that the December 16th workshop have accommodations for all hard of hearing farmers. The 
average age of farmer is 61. My father was unable to participate in the 11/9 meeting due to lack of basic hearing 
accommodations. Isn’t this in direct violation of ADA????? 
 
Suzanne Womack 
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DWR-Measurement

From: Rockwell, Marcia@Waterboards
Sent: Tuesday, November 24, 2015 7:55 AM
To: Emmy Cattani
Cc: DWR-Measurement
Subject: FW: Inquiry Regarding Senate Bill 88 - Adobe Valley, LLC
Attachments: SWRCB Notice_Adobe Valley.pdf

Dear Emmy, 
 
I am forwarding your email to the email address on the letter you attached to answer your questions (below) and assist 
you. 
 
Sincerely, 
 
Marcia Rockwell 
 

From: Emmy Cattani [mailto:emmy@cattanifarming.com]  
Sent: Monday, November 23, 2015 4:11 PM 
To: Rockwell, Marcia@Waterboards 
Cc: Katie Cattani 
Subject: Inquiry Regarding Senate Bill 88 - Adobe Valley, LLC 
 
Dear Marcia, 
I’m writing to inquire about the attached notice we received from the SWRCB regarding new reporting requirements for 
our property in the Adobe Valley. You corresponded last year with my sister Katie (now on maternity leave) regarding 
our water reporting requirements for Adobe Valley, LLC, so I thought you might be able to help us understand the new 
requirements alluded to in this notice. 
  
The notice states that all diverters will now be required to report annually, but it does not provide a deadline for 
submitting reports or methodology for complying with the regulations. Will we receive another letter explaining how to 
comply with the law and where and how to submit our reports?  
  
Adobe Valley, LLC has two licensed appropriative water rights (License #7271 and License #2622), for which we have 
been submitting annual reports, plus two riparian water rights (S016600 and S016001), for which we have been 
submitting tri‐annual reports. Does this new law mean that we now must submit annual reports for the riparian as well 
as the appropriative rights? 
  
The notice also mentions that we will be required to submit monthly reports during dry periods. Will we receive 
notification when this requirement is in effect and information on how to submit these reports?  
  
Finally, the notice asks for feedback on the SB 88. I would suggest further automation of the reporting process. We 
currently receive paper notices in the mail with a single use user‐name and password for reporting. It would be much 
more efficient to send electronic notifications and have an ongoing account for each water user where we can log in 
with the same user‐name and password each time we need to submit a report. 
  
I would also encourage the State Water Resources Control Board to consider lesser reporting requirements for isolated 
watersheds and groundwater basins where most or all of the water use is for livestock grazing and the basin has not 
been prioritized under the SGMA groundwater legislation. The Adobe Valley would fall into this category, as would many 
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of our neighboring watersheds and basins in eastern California. Our water use is much less intensive than in other parts 
of the state, with few users and little to no intensification since diversions began many decades ago. We have healthy 
perennial streams and a groundwater basin that is managed sustainably and is deemed low priority under the SGMA.  
  
Thank you, 
Emmy Cattani  



 

November 23, 2015 

 

State Water Resources Control Board 

dwr‐measurement@waterboards.ca.gov 

 

Subject:  Comments on the Emergency Regulation for Measurement and Reporting 

 
Dear Sir or Madam: 

 

Paradise Irrigation District (PID) has been following the development of the new measurement and 

reporting requirements contained in SB 88.  PID writes to express its concern with the stated 

requirements and their application.  Even with the use of best available technology it is impossible to 

achieve the required measurement accuracy over time intervals of one hour or less at PID facilities.   

Background 

SB 88 has created the requirement that water users begin new water measurement and recording 

efforts that include making hourly measurements of the rate of direct diversion, the rate of collection to 

storage, and the rate of withdrawal or release from storage.  It further requires that these 

measurements must be "accurate measurements within an acceptable range of error."  When asked to 

define what constitutes an acceptable range of error, Water Board staff indicated that the DWR 

standard would be applied.  This standard apparently requires that a measurement should be accurate 

to within 10 percent for new measuring equipment, and within 12 percent for used equipment.   

Article 3 of SB 88 lists 5 devices and methods for conducting these measurements.  Considering these: 

 The first method involves measuring pump output.  For water right holders, like PID, that divert 

large flows of water by gravity, without pumping, this method is neither applicable nor 

practicable.   

 Three methods involve making staff gage measurements.  Measurements by staff gage are 

limited by various physical and practical conditions to a maximum accuracy of about ±0.01 feet.  

For water right holders, such as PID, that divert continuously throughout the year, making 

hourly staff gage measurements is impractical due to the cost of providing the number of 

personnel necessary to carry out these measurements 24 hours per day/7 days per week/365 

days per year.  Also, in mountainous terrain, such as the territory in and around PID, at certain 

times of the year areas of the watershed and potential measurement points are inaccessible due 

to weather and other factors.   
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 The final method involves making stage measurements using a pressure transducer.  When 

asked what level of error constitutes "best available technology" in pressure transducer 

equipment, State Board staff stated that an error of ±0.1 percent could be considered to meet 

the best available technology standard.  The sections that follow explain why hourly 

measurements are not feasible using best available pressure transducer technology. 

Flow Measurement 

Any method of measurement that uses water level data falls into one of two basic categories: 

stage/storage measurements or stage/flow‐rate measurements.  The use of stage/flow‐rate 

measurements is problematic in PID’s case because it owns and operates open, on‐stream storage 

reservoirs.  When measurements of stream flow are made there are several inflows that are not 

captured including overland flows, subsurface inflows, direct precipitation, and flows in streams judged 

too small to be feasible to instrument.  Subsurface outflows and evaporation are also difficult to 

estimate and subsurface flows are impossible to measure. 

Approximately 20 percent of the runoff from PID's watershed drains directly to one or the other of its 

two reservoirs.  Since this is all water that cannot be measured by stream gages (since it does not flow in 

a stream) any stream flow measurement will necessarily understate the volume of water delivered to 

the reservoirs by  at least 20 percent.  This means that the error due to overland flow alone exceeds 10 

percent of the measured flow and thus does not provide the mandated accuracy.  While it is possible to 

apply a correction factor to estimate the overland flow (and other non‐streamflow contributions) into 

the reservoirs it will not be possible to measure the total inflow.  Once this estimate is formed it will be 

impossible to know whether the resulting data provide the required ±10 percent accuracy.   

Finally, there is the difficulty of accurately measuring flows across a wide range of values.  Inflows to 

PID's reservoirs typically range from 0.1 cfs to 1,000 cfs.  We are not aware of any practical metering 

device that can measure water flows, with the required accuracy, for flows that vary across four orders 

of magnitude. 

Storage Measurement 

PID has pressure transducers installed at each of its two reservoirs and the SCADA facilities to log this 

data, although telemetry is problematic due to the rugged terrain and heavy tree cover.  These pressure 

transducers measure the water level over a range of 40 feet of elevation.  Calculations of reservoir 

inflow have been prepared by solving mass balance equations on storage and outflow.  Even for a thirty 

day measurement interval these calculations have been hindered by the limited accuracy of storage 

volume measurements.  This is particularly true when flows are relatively low, as is typical during the 

months immediately preceding the interval of significant precipitation.  The new regulation now 
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requires that the measurement interval be reduced by a factor of 720, from monthly readings to hourly 

readings.   

Considering 0.1 percent accuracy to represent best available technology in pressure transducer water 

level measurement, the magnitude of error for pressure transducers operating over the 40 foot 

measuring interval mentioned above is ±0.04 feet.  But for the moment let us assume that it is possible 

to reduce the measurement error to ±0.01 feet, consistent with careful staff gage readings.  Even this 

level of accuracy is incapable of producing inflow rate measurements consistently in the range of ±10% 

error at flow rates below about 135,000 gpm (300 cfs) at PID's Paradise Lake reservoir, as shall be 

discussed below. 

Paradise Lake reservoir has a surface area of about 240 acres when the water level is near spillway 

elevation.  If the accuracy of a reading of water level is ±0.01 feet this equates to an accuracy in volume 

measurement of ±782,000 gallons.  District staff has modeled reservoir performance under various 

typical flow conditions and analyzed the ability of best available technology equipment to measure 

these flows.  The results reveal that hourly readings will often produce data values of no meaning 

whatsoever, with hundreds to even thousands of percent errors under various typical conditions. 

For example, if the water level in the reservoir is falling at a rate of 0.0025 ft/hour during a time when 

rate of inflow is 725 gpm and 4,000 gpm is being withdrawn for use, the hourly inflow calculation will 

overstate the inflow by 3,275 gpm for three hours (450% error) while the total reservoir level change 

remains too small to be detectable by best available technology.  Then in the fourth hour, when the 

change in reservoir level finally becomes large enough to be detected, the inflow will be vastly 

understated (by 9,812 gpm, or 1350% error).  Under these flow conditions the reservoir inflow 

calculation produces negative stream inflows; a physical impossibility. 

Smoothing 

District staff discussed their concerns regarding accuracy with water board staff at one of the 

measurement and reporting information meetings.  Water board staff acknowledged that reservoir 

water level data will move in a stepwise manner and suggested smoothing the data to avoid the 

problems involved in performing a calculation that is inherently unstable.   

While this may seem like a solution to the problem it is actually an admission that hourly measurements 

are generally not meaningful.  The smoothing process would make use of reservoir level data collected 

over a longer time frame and attempt to interpolate reservoir levels in the intervening time steps.  The 

result is not an hourly measurement, but an estimate of reservoir levels and flow rates.  There is no way 

to know that the actual water level was indeed the same as the value estimated for any particular time 



 
 
State Water Resources Control Board 
November 23, 2015 
Page 4 of 6 
 
 
 
step, and the flow rate will no longer represent the value for a particular interval, but it will instead 

represent an average flow that fits the longer time interval.   

Furthermore, the error in measurement is not simply a matter of being able to determine readings to a 

sufficiently small resolution.  There is also the potential for a certain amount of random error in the 

resulting level data.  An error of 782,000 gallons in an hourly measurement equates to an error in flow 

rate of almost 19,000,000 gallons per day, or 13,000 gpm.  An error of 782,000 gallons in a daily 

measurement equates to an error of only 540 gpm.  Random error will give the impression that reservoir 

volume is changing, when in fact the indicated change is not occurring.  Random measurement errors 

can occur on any time scale but they will increase the magnitude of error in flow calculations as the 

reporting time scale becomes shorter. 

Smoothing Interval 

Based on the limitation on accuracy of the measurement of reservoir volume and on the allowable error 

in flow measurement, it is possible to calculate the time interval needed for smoothing.  First, the 

required accuracy of flow measurement, AF, (dimensionless) is: 

ிܣ ൌ
|ܳ െ ܳ|

ܳ
 

where:    Qa = Actual rate of inflow, gpm 

    Qm = Measured rate of inflow, gpm 

Then, the measured rate of inflow differs from the actual rate of inflow by: 
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where:    EV = Volumetric error, gallons 

    TS = Smoothing Interval, minutes 

Rearranging, and combining the two equations gives: 
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Then, solving for the smoothing interval, TS: 

ௌܶ ൌ
ܧ
ிܳܣ

 

Analyzing the Paradise Lake reservoir, for a required 10 percent accuracy of flow measurement, an 

accuracy of volume measurement of ±782,000 gallons and an actual flow rate of 1 cfs (449 gpm) the 

smoothing interval is 290 hours, that is, 12 days.  At an inflow rate of 12 cfs the smoothing interval is 24 

hours.   

At a smoothing interval of 1 hour or less (that is to say, with no smoothing of hourly readings) the inflow 

rate must be 300 cfs or more.  Inflows in this range occur extremely infrequently.  This demonstrates 

that most hourly measurements cannot provide the required ±10% accuracy.  Since the value of Qa is 

unknown in practice, it will not be possible to use the analysis above to make a determination of the 

appropriate smoothing interval to be used for calculating Qm to the required level of accuracy. 

Considering the technical obstacles to getting meaningful measurements on an hourly time scale, PID 

urges water board staff to reconsider the requirement to collect and report hourly diversion data for 

reservoir operations.  Installation of best available technology for measurement of water diversions, 

while expensive, makes sense because the calculation of diversions will be hindered without good 

measurements of key parameters.  However, an attempt to extend the accuracy of the resulting data 

beyond its natural limits does not make sense and is unscientific.  Such an effort will be costly, without 

consequent benefit, and the data obtained will be misleading at best. 

Reporting 

The amendment to Section 5103 requires: "Each statement shall be prepared on a form provided by the 

board."  Presumably this means an internet form on the board's website, as is the current practice.  

Assuming that a diverter provides hourly measurements, in compliance with the minimum requirement, 

this will comprise 8,760 points in time per year.  Since the regulation requires that the date, time, rate of 

direct diversion, rate of collection to storage and rate of withdrawal from storage be reported, this 

means that, at a minimum, water right holders will be required to report 43,800 numerical values to the 

state each year, for each water right they hold.   

Currently, the board's data reporting protocol requires that each data point be keyed into individual 

cells in an internet form.  PID has three water rights to report.  At a rate of 12,000 keystrokes per hour, a 

preliminary estimate of the time necessary for PID to complete the data entry task, under these 

conditions, for one year's measurements is 511 hours, or three person‐months of fulltime employment. 
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If the proposed expansion in reporting is to take place, a streamlined process for data entry needs to be 

provided.  A means must be available for diverters to upload the measurement data to the water board 

without re‐keying it.  This could be accomplished through the use of an electronic form (for example, a 

spreadsheet form) or by using a standard file format to upload and automatically populate the fields of 

the form on the board's website.   

Conclusion 

PID submits the following recommendations for implementation of the measurement and reporting 

regulations: 

1. Remove the requirement for hourly measurement and reporting for any water rights holders for 

whom compliance with this requirement is impossible.  This would include owners and 

operators of reservoir facilities where this requirement for reporting frequency, combined with 

the stated reporting accuracy of ±10 percent, cannot be accomplished using best available 

technology. 

2. Provide a streamlined method for reporting diversions data to the State.  Eliminate the 

requirement for  water rights holders to re‐key data  into the State's data collection system. 

Thank you for giving consideration to our concerns regarding the development of the new measurement 

and reporting regulations.  Paradise Irrigation District is committed to cooperating with the state water 

board to the extent possible.  However, it would be unfortunate if the new regulations were 

implemented in a manner which makes compliance impossible.    

If you have questions regarding these comments please contact the undersigned.  Thank you. 

 
George Barber 

General Manager, Paradise Irrigation District 
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DWR-Measurement

From: DeBernardi, Weegee@DOC
Sent: Tuesday, November 24, 2015 2:43 PM
To: DWR-Measurement
Subject: RE: LPWD notice

 
 
To whom it may concern.  I am a member of the La Porte Water Board and recently we received the notice below.  The 
town water is supplied by two natural springs (Barnes & Pike) outside of town.  Are we to comply with this notice?  It is 
nearly impossible to report the use once a month in the winter because of snow.  We would have to dig out to every 
meter in the community, some by the way have no paved roads so we have to use snowmobiles or snow cat.  Any advice 
you can supply us would be greatly appreciated.   
 
p.s.  This is the third time I have tried to reach someone there. 
 
Regards, 
 
Louis “Weegee” DeBernardi  
Associate Governmental Program Analyst  
Department of Conservation  
Division of Oil, Gas, and Geothermal Resources  
801 K Street, MS 18‐04 
Sacramento,  CA   95814‐3530 
(916) 323‐1775 
 
Every Californian should conserve water.  Find out how at: 

 
SaveOurWater.com ∙ Drought.CA.gov 
 
 
 
 
 

From: "Patrick Reilly" <patnkat@comcast.net> 
To: "Jed" <jedsfabracation@digitalpath.net>, "Steve W" <sew6chico@gmail.com>, "steveb" 
<steveb@digitalpath.net>, "Weegee" <tweetee@comcast.net> 
Cc: "La Porte Water District" <laportewater@yahoo.com> 
Sent: Friday, November 6, 2015 8:57:33 AM 
Subject: RE: LPWD notice 
 
Attached is a copy of a report that the district has been submitting to the State Waterboard for years.  But I am confused 
with the term “Diverter”, we really don’t divert water we are spring fed and collect.  I tried to get an answer from a 
gentleman at the phone number listed in the letter and he would not answer my question but referred me to the web 
page listed in the letter.  That is 97 pages of Codes, Sections, and Subsections.  If this does pertain to us, it looks like we 
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may be installing meters for water collection and usage.  The meters would have to be monitored, recorded, and 
reported to the state on a monthly basis. 
  
Oh Weegee, do you think anyone would talk to you???  
  
Depending on what you all think, I may take the letter to our water attorney and let them figure it out. 
  
Scroll down to see the letter recently received. 
  
Kathy 
  

From: LPWD [mailto:laportewater@yahoo.com]  
Sent: Friday, November 6, 2015 8:15 AM 
To: Kathy Reilly <patnkat@comcast.net> 
Subject: Fwd: LPWD notice 
  
 
 
Sent from my iPhone 
 
Begin forwarded message: 

From: La Porte Water District <laportewater@yahoo.com> 
Date: November 5, 2015 at 9:10:14 PM PST 
To: Steve Waters <sew6chico@gmail.com>,  Jed Howard 
<jedsfabracation@digitalpath.net>,  Weegee DeBernardi <tweetee@comcast.net> 
Subject: Fw: Fw: LPWD notice 
Reply-To: La Porte Water District <laportewater@yahoo.com> 

Kathy was hoping the entire Board could take a look at the notice attached and the 
website mentioned in the notice 
  
Angela 
   
  

>    ----- Forwarded Message ----- 
>  From: Angela O'Rourke <amorfood@gmail.com> 
>  To: laportewater@yahoo.com 
>  Sent: Thursday, November 5, 2015 4:36 PM 
>  Subject: LPWD notice 
> 
> 
> 
> 
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                                       Shasta County Farm Bureau 
                                       P.O. Box 907  Palo Cedro, CA 96073  (530)547-7170  E-mail: shastacountyfarm1@frontiernet.net 
 
 
November 25, 2015 
 
Via U.S. Mail and E-mail 
 
California State Water Resources Control Board 
P.O. Box 100 
Sacramento, Ca 95812-0100 
 
Att: Kathy Mrowka and Paul Wells 
 
RE.: SB 88 Regulations 
 
To Whom It May Concern: 
 
The Shasta County Farm Bureau representing 670 farmers, ranchers, timberland owners, and supporting 
businesses offers the following comments on behalf of our members who will be affected by SB 88 and 
the implementing regulations: 
 
TIME LINE:  SB 88 was pushed through the legislature without benefit of the normal legislative hearing 
process as an emergency measure and was signed by the Governor on June 24, 2015.   Yet the Notice for 
Development of Water Reporting Regulations was dated October 26, 2015, a full four months after 
signature.  The Notice announced Information Meetings for the Emergency Regulations ranging from 
November 2 to November 9, 2015.   For regulations scheduled to become effective January 1, 2016, this 
is simply an inadequate time frame for the regulated public to: 1) respond and offer comments on the 
regulations; and 2.) make preparations in the field for compliance especially with the winter period 
approaching.   The prolonged lag time between the authorizing legislation and notice to the public is 
unacceptable and leaves those regulated persons in an impossible compliance position.   The 
implementation and enforcement of the Regulations must account for the serious delay in notification. 
 
BEST AVAILABLE TECHNOLOGIES:  A one size fits all requirement for measurement and recording 
technology will not work for most of our members.  In Shasta County, as in most other rural counties, 
many diversion sites are in remote locations with limited, often walk-in only, access.  Most of these sites 
represent small diversion volumes although they are over the 10 acre foot thresh-hold.  These sites are 
far removed from commercial electrical and telephone service.   Even cellular coverage is not available 
at many sites.  Battery or solar powered devises, even if affordable, are not a practical solution as they 
would be exposed to theft, vandalism, damage from large animals, and loss due to weather including 
flooding.   Also consider that the diversion point of many water right holders are not on his/her the 
property.  Many of these diversions and the served ditch systems are over 100 years old and the rights 
for use are prescriptive.  An “improvement” at a diversion point to accommodate an off stream device 
could likely be beyond the prescriptive right and as such create a civil problem between the diverter and 
the landowner.  The regulations concerning an appropriate measuring device must be flexible enough to 
account for the various conditions that exist at any given diversion.   
 
EQUIPMENT RELIABILITY, DATA MANAGEMENT & COSTS:  There is also equipment failure and data 
management to consider.  Downloading and summarizing transducer data to meet the monthly  



                                       Shasta County Farm Bureau 
                                       P.O. Box 907  Palo Cedro, CA 96073  (530)547-7170  E-mail: shastacountyfarm1@frontiernet.net 
 
 
reporting requirement is a herculean task.  To determine flow, the hourly elevation measurement data 
must be inserted (in the appropriate place) into the equation that is specific for the diversion being 
measured.  Then the flow data must be summarized to meet SWRCB reporting requirements.  While the 
cost of the transducers is estimated at about $1,500, this does not include a laptop or the time required  
to manage and summarize data.  Nor does it include the cost and effort associated the installation of a 
measurement weir. 
 
Thank you for your attention to these matters. 
 
 

Sincerely, 
Shasta County Farm Bureau 
 
 
 
Mark Lathrop 
President 

 
CC: 
John O’Hagan 
Paul Wenger 
Danny Merkley 
Assemblyman Dahle 
Senator Nelson 
Senator Gaines 
Shasta County Board of Supervisors 
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DWR-Measurement

From: coz@1access.net
Sent: Sunday, November 29, 2015 8:28 PM
To: DWR-Measurement
Subject: State Water Board - Measurement Regulation - Public Comment

State Water Board - Measurement Regulation - Public Comment 

Submitted To: dwr-measurement@waterboards.ca.gov 

11/11/2015 

As we are unable to attend meetings several hundred miles away, the following requested public comments are being submitted 
through the Water Board website referenced email address. 

With the passage of Senate Bill 88, the escalation of requirement, confiscation, crime, authority, and punishment, imposed upon 
vested right holders continues unabated. Engineered under a water ‘crisis’ in no small part, intentionally or incompetently 
bureaucratically exacerbated*, the impositions which bypass public protections through ‘emergency’ action unsurprisingly make 
permanent regulations which constitute a ‘taking’ of public and private vested interests without compensation, accountability, or 
sufficient stated benefit. Therefore, whether claimed to be a prejudicial tax without required 2/3rds vote, or a condemnation without 
compensation, its application is highly questionable both legally and morally. *(In only two out of many ‘flushes’ occurring in a 
‘crisis’ water year, the Stanislaus for 6 hypothetical fish and the Trinity for a ‘prescribed’ flush with no quantified significant proven 
need or benefit, enough water was wasted to the ocean to accommodate well over 5,000,000 people for over a year, in ‘pulses’ 
exceeding 7,000% of the historically known flows for that period in a ‘normal’ water year.)  

In carrying out the bureaucratic resource appropriation aspects of Senate Bill 88, DWR steps upon prior promise that the 
previously ‘approved’ registration program would only be used for informational purpose, now incrementing usage 
reporting ‘crime’ and ‘requirement’ while inferring the ‘right’ to dictate ‘Board determined’ allocation even to pre-1914 
water rights. Even if the courts would sustain SB 88 regulatory interpreted ‘taking’ of private property, use, and value, 
there appears to be no exemption from a requirement for condemnation and compensation for the damages and costs 
consequent to those edicts. Many even primary vested water right owners will be economically destroyed through this 
assumptive taking, being overcome by compounding imposed costs, heuristic demands, and resource insecurity. With the 
DWR potentially unilaterally ‘determining’ the ‘appropriate’ diversion measurement method based upon ‘best available 
technologies’ emphasizing higher cost options when historically acceptable engineering practices (output table/head/kw 
usage) would prove more than adequate in the vast majority of cases, DWR inappropriately escalates even greater 
uncompensated cost upon the affected. This issue was addressed in depth with public comment in the previous mandated 
‘registration’ program finding such methods acceptable, and the technological rationales have certainly not changed. Even 
in the proposed ‘exceptions’ still allowing conventionally calculated methods, requirements for periodic ‘retest’ or 
‘calibration’ places extraordinary cost for outputs in which pumped volumes gradually decrease through long term wear 
and tear but which would still be more than adequate for informational purposes . The only apparent explanation for 
dramatically increased burden of uncompensated cost and threat placed upon vested owners would be the intent for 
bureaucratic usurpation, reallocation, and attrition of those private rights previously protected under judicial process. If 
this were not the case, any acknowledged ‘taking’ of private property and vested interest for claimed public good 
‘informational’ purpose would and should be concomitant with compensation for incurred cost and loss. 

  

  

Sincerely, 

Siskiyou County Water User’s Association 

Submitted By: Rex Cozzalio 
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California Code of Regulations 
Title 23. Waters 
Division 3. State Water Resources Control Board and Regional Water Quality Control 
Boards 
 
CH 2.7 WATER DIVERSION AND USE REPORTS 
 
§ 907. Definitions. 
 
(a) “Board” when used in this chapter means the State Water Resources Control Board. 
 
(b) “Reports” when used in this chapter refers to the following documents: 
 

(1) Supplemental Statement of Water Diversion and Use Forms,. Ppursuant to Water 
Code section 5104., supplemental statements of water diversion and use shall be filed at 
three-year intervals, prior to July 1 of the year succeeding the end of each three-year 
interval. 

 
(2) Reports of Permittee and Licensee,. Ppursuant to sections 847 925 and 929 of this 
title., prior to issuance of license, annual progress reports shall be filed promptly by the 
permittee upon forms provided by the board. After issuance of a license, reports shall be 
made when requested by the board upon forms provided by the board. 

 
(3) Reports of Registration and Certificate Holders pursuant to section 924 of this title. 
 
(34) Notices of Extraction and Diversion of Water, . Ppursuant to Part 5 of Division 2 of 
the Water Code.,  eEach person in the counties of Riverside, San Bernardino, Los 
Angeles and Ventura who, after 1959, extracts ground water in excess of 25 acre-feet in 
any year shall file with the board, within six months of the succeeding calendar year, a 
“Notice of Extraction and Diversion of Water” on a form provided by the board. 
 
(45) Forms indicating a change of name, address or ownership. 
 

(c) “Twelve month reporting period” when used in this chapter means a calendar year beginning 
January 1 and ending December 31. 

 (cd) “Website” when used in this chapter means www.waterboards.ca.gov. 

 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 
Reference: Sections 1003.5, 1395, 1396, 1397, 4999, 5001, 5105 and 12261, Water Code. 
 
 
§ 910. Purpose. 
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The regulations contained in this chapter are adopted for the purpose of implementing and 
carrying out provisions of Chapter 2.7 of Division 1 of the Water Code and Parts 2, 5 and 5.1 of 
Division 2 of the Water Code.  The regulations identify requirements for the mandatory 
electronic filing of reports on the board's internet website.  Reports subject to mandatory 
electronic filing include: supplemental statements of water diversion and use, Water Right 
Progress Reports by Permittees, Reports of Licensees, Reports of Registration and Certificate 
Holders, Notices of Groundwater Extraction and Diversion, and reports filed by watermasters 
pursuant to Water Code section 5101, subdivisions (d) and (e). 
 

Authority: Sections 348(a) and 1058, 1058, 1840, and 1841Water Code. 

Reference: Sections 348(a), 5101, 5103 and 5104, Water Code. 

§ 911. Construction. 
(a) To the extent authorized by federal law, this chapter applies to the federal government 

and any reports filed by the federal government for rights claimed under permits, 
licenses, registrations, statements of water diversion and use, stockpond certificates, and 
non-reserved and reserved rights on file with the board. 

(b) Nothing in this chapter shall be construed to limit or modify the board’s authority to 
obtain information under any other lawful authority. 

 
Authority cited: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 5101, 5103, 5104, Water Code. 

 
§ 915. Changes in Name, Address or Ownership. 
 
Pursuant to sections 691, 830, 831, and 1074 of this title, changes in name, address or ownership 
shall be immediately reported to the board electronically using a change of name, address or 
ownership form or the supplemental statement of change form available on the board's website. 
 

Authority cited: Sections 348(a) and 1058, Water Code. 

Reference: Section 348(a), Water Code. 

 
§917. Reporting – Insufficient Flows to Support All Diversions 
When flows or projected available supplies in a watershed or subwatershed are sufficient to 
support some but not all projected diversion demand, the Deputy Director for the Division of 
Water Rights may require water diverters located within the watershed or subwatershed to 
electronically submit monthly or more frequent reports of water diversion. 

 
(a) Reports of water diversion shall be submitted in accordance with a schedule approved 
by the Deputy Director for the Division of Water Rights.  The schedule may require 
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monthly, daily, or more frequent reporting.  In determining the frequency of reporting, 
the Deputy Director for the Division of Water Rights shall not exceed the frequency of 
recording required under section 933, subdivision (b)(1), of this title. 

 
(b) Water right diversion demand projections made under this section may be based  
on reported diversion and use data, including but not limited to data submitted with 
Progress Reports by Permittees, Reports of Licensees, Reports of Registration and 
Certificate Holders, Supplemental Statements of Water Diversion and Use, and reports 
filed by watermasters pursuant to Water Code section 5101, subdivisions (d) and (e). 
 
(c) Water availability projections may be based on: 

(1) Projected full natural flow data supplied by the Department of Water 
Resources or its successor; 
(2) Projections from the National Weather Service, California Nevada River 
Forecast Center, and similar sources; 
(3) Stream gage data; and 
(4) Other data the Deputy Director for the Division of Water Rights determines is 
appropriate, given data availability, data reliability, and staff resources. 

 
 (d) The failure to electronically submit diversion reports requested in accordance with 
the applicable schedule approved by the Deputy Director for the Division of Water Rights is a 
violation subject to civil liability of up to $500 per day pursuant to Water Code section 1846. 
 
Authority: Sections 348, subdivision (a), 1058, 1840, and 1841 Water Code. 

Reference: Sections 348, subdivision (a), 1846, 5101, 5103 and 5104, Water Code. 

 
§ 920. Supplemental Statements of Water Diversion and Use. 
 

(a) Supplemental statements of water diversion and use shall be filed on forms available 
at the board's website.  A supplemental statement shall be filed annually within six 
months of the close of the twelve month reporting period triennially, or promptly if there 
is a change in the name or address of the person diverting water, or more frequently as 
directed under section 917.  Notice to the board of changes in name, address or 
ownership must also be reported electronically on the change of name, address or 
ownershipsupplemental statement of change form on the board's website.  Filing the 
change of name, address or ownershipsupplemental statement of change form does not 
eliminate the requirement to file a supplemental statement of water diversion and use. 

 
(b) After the board has received an initial statement of water diversion and use as 
required by Water Code section 5101, the board will provide a user name and password 
to the person required to file supplemental statements of water diversion and use.  The 
electronic supplemental statement form will be pre-populated with current ownership 
information made available to the board.  Failure to receive a notice providing a user 
name and password does not exempt the filer from the requirement to file a supplemental 
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statement of changewater diversion and use.  Persons required to file a supplemental 
statement should notify the board prior to the annualtriennial reporting date to request a 
user name and password if the board has not already provided such information. 

 
(c) The completed supplemental statement form shall include the following information: 

(1) Changes to tThe name(s), address, or ownership information on record with 
the board; 
(2) The type of water right being claimed for the water diverted under the 
statement; 
(3) The maximum rate of diversion achieved at any time during each month of the 
year, if available; 
(4) The amount of water directly diverted and collected to storage in each month 
and the total annual amount diverted.  Each month must contain an entry.  If no 
diversion occurred, a “0” should be entered; 
(5) A description of the diversion works, including type of diversion and capacity 
of direct diversion and/or storage facility. 
(5) On or after January 1, 2012, the (6) The amount of water beneficially used in 
each month and the total annual amount beneficially used.  Each month must 
contain an entry.  If no beneficial use occurred in a given month, a “0” should be 
entered; 
(67) The purpose(s) for which the water was diverted and used; 
(78) Any changes in the other information contained in the preceding statement; 

 
(d) If a substitute or alternative water supply, such as groundwater, contract water, or 
recycled water, is being used in lieu of surface water to be reported under a statement, the 
report should indicate the source and amount of substitute or alternative water used and 
the amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have 
resulted in a cessation or reduction in use, the report should include a description of the 
conservation efforts employed and indicate the extent and monthly amount of the 
reduction in water use due to these water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 10581841, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, 1011.5, 5100, 5101, 5103 and 5104, Water 
Code. 

 
§ 921. Watermaster Reports Filed with the Board. 
 

(a) Watermasters that elect to file annual reports with the board shall file the reports in an 
electronic format acceptable to the board. 
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(b) Reports filed with the board by a watermaster pursuant to Water Code section 5101(d) 
shall include the following information: 

(1) Identity of the person(s) diverting water 
(2) Description of the general purposes of use 
(3) Description of the place of use 
(4) The type of use 
(5) The quantity of water diverted from each source. 

 
(c) Reports filed with the board by a watermaster pursuant to Water Code section 5101(e) 
shall include the following information: 

(1) Identity of the person(s) diverting water 
(2) Description of the place of use 
(3) The quantity of water diverted from each source. 

 
(d) Reports filed with the board by a watermaster pursuant to Water Code section 5001 
shall include the following information: 

(1) Identity of the persons who have extracted or diverted water 
(2) Description of the general place of use 
(3) Quantity of water extracted or diverted from each source. 

 
(e) Additional reporting criteria may be included if such criteria are included pursuant to 
an agreement between the board and the watermaster.  Additional requirements may 
include: the diverter's mailing address, assessors parcel number(s), tract number, monthly 
diversion amounts, and total diversion amounts. 

 

Authority: Sections 348(a) and 1058, Water Code. 

Reference: Sections 348(a), 5001, 5101(d) and 5101(e), Water Code. 

 
§ 924. Water Use Reports of Registration and Certificate Holders. 
 

(a) Reports of registration and certificate holders shall be filed annually within three 
months of the close of the twelve month reporting period.  Provisional streamflow data 
may be used in preparing the water use report if final streamflow data is not available by 
the reporting deadline.  If provisional streamflow data is used in the water use report, an 
amended report based on final streamflow data should be filed within six months of the 
close of the  of the twelve month reporting period.  Any report not timely amended shall 
be deemed final.  The report shall be filed electronically on a form available at the 
board’s website. Compliance with the requirement to file a water use report is a condition 
of every registration or certificate.  A failure to file a report under this section is a 
violation of registration and certificate terms, as applicable. 
 

 
(b) The annual reports shall include the following information: 
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(1) A statement of compliance or of noncompliance with the terms and conditions 
of the registration or certificate; 
(2) The quantity of water diverted from each point of diversion by month (or 
shorter timeframe if otherwise required); 
(3) The maximum rate of diversion from each point of diversion achieved at any 
time during each month of the year, if available; 

 (c) The first reports of registration and certificate holders shall be for diversion and use 
of water made during calendar 2016.  The report for 2016 shall be filed prior to April 1, 
2017. 

 
Authority: Sections 348, subdivision (a), 1058, 1228.6, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1226.1, 1226.2, 1228.2, 1228.3, and 1846, Water Code. 

 
§ 925. Progress Reports by Permittee. 
 

(a) As specified in section 847 of this title, water right permit holders are required to file 
annual progress reports.  Section 846 of this title provides that permittees may also be 
required to submit a written statement of the quantities of water beneficially used.  
Annual reports required under this section are in addition to any specific reporting 
requirements in a water right permit. 

 
(b) Annual progress reports by permittee shall be filed within three months of the close of 
the twelve month reporting period no later than July of the next year succeeding the year 
of diversion on forms available at the board's website.  Provisional data and information 
may be used in the progress report if final data is not available by the reporting deadline.  
If provisional streamflow data are used in preparing the progress report, an amended 
report  based on final data shall be filed within six months of the close of the twelve 
month reporting period.  Any reports not timely amended shall be deemed final.  A 
failure to file a progress report is a violation of permit terms. 

 
(c) The annual reports shall include the following information: 

(1) A statement affirming compliance or non-compliance with permit terms and 
conditions; 

(2) The construction status of the permitted project and status of current water 
use; 
(3) The purpose(s) for which water is diverted and used.  Use information to be 
provided includes: 

(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
(E) stock watering, including number and type of animals; 
(F) municipal, including approximate population served, and seven digit 

public water system number or other identifier; 
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(G) domestic, including number of persons served, lawn or garden area, 
etc., and seven digit public water system number or other identifier, if applicable; 

(H) power generation, including installed capacity in kilowatts, megawatts 
or horsepower; 

(I) recreational, including boating, fishing or other water sports; 
(J) additional uses not named above, including environmental use;. 

(4) The amount of water taken from each point of diversion in each month (or 
shorter timeframe if otherwise required) from the source, including amount 
directly diverted and amount collected to storage, and the total annual amount of 
water diverted.  Each month must contain an entry.  If no diversion occurred in a 
given month, a “0” should be entered;  
(5) The maximum rate of diversion achieved from each point of diversion at any 
time during each month (or shorter timeframe if otherwise required) of the year, if 
available; 
(6) For permits that authorize collection of water to storage, the annual report 
shall also include the measurement data required to be collected in section 933 of 
this chapter.  

 
 (d) If a substitute or alternative water supply, such as groundwater, contract water, or 
recycled water, is being used in lieu of surface water that is required to be reported under 
this sectionreport, the report should indicate the source and amount of substitute or 
alternative water used and the amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have 
resulted in a cessation or reduction in use, the report should include a description of the 
conservation efforts employed and indicate the extent and monthly amount of the 
reduction in water use due to these water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 18411058, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, and 1011.5, and 1846, Water Code. 

 
§ 929. Reports of Licensee. 
 

(a) As specified in section 847 of this title, water rights license holders are required to file 
reports when requested by the board.  Annual reports required under this section are in 
addition to any specific reporting requirements in a water right license. 

 
(b) Reports of licensee shall be filed annually within three months of the close of the 
twelve month reporting period and not later than July of the next year succeeding the year 
of diversion on forms available at the board's website.  Provisional data and information 
may be used in the report of licensee if final data is not available by the reporting 
deadline.  If provisional streamflow data  is used in preparing the report of licensee, an 
amended report based on final streamflow data shall be filed within six months of the 
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close of the twelve month reporting period.  Any reports not timely amended shall be 
deemed final.  A failure to file a licensee report is a violation of license terms. 

 
(c) The annual reports shall include the following information: 

(1) A statement affirming compliance with license terms and conditions; 
(2) The amount of water diverted; 
(3) The purpose(s) for which water is diverted and used.  Use information to be 
provided includes: 

(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
(E) stock watering, including number and type of animals; 
(F) municipal, including approximate population served, and  seven digit 

public water system number or other identifier; 
(G) domestic, including number of persons served, lawn or garden area, 

etc., and seven digit public water system number or other identifier, if applicable; 
(H) power generation, including installed capacity in kilowatts, megawatts 

or horsepower; 
(I) recreational, including boating, fishing or other water sports; 
(J) additional uses not named above, including environmental use; 

(4) The amount of water taken from the source from each point of diversion in 
each month (or shorter timeframe if otherwise required), including direct 
diversion amount and amount collected to storage, and the total annual amount of 
water diverted.  Each month must contain an entry.  If no diversion occurred in a 
given month, a “0” should be entered. 
(5) The maximum rate of diversion achieved from each point of diversion at any 
time during each month (or shorter timeframe if otherwise required) of the year, if 
available; 
(6) For licenses that authorize collection of water to storage, the annual report 
shall also include the measurement data required to be collected in section 933 of 
this chapter.   

(d) If a substitute or alternative water supply, such as groundwater, contract water, or 
recycled water, is being used in lieu of surface water that is required to be reported under 
this report, the report should indicate the source and amount of substitute or alternative 
water used and the amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have 
resulted in a cessation or reduction in use, the report should include a description of the 
conservation efforts employed and indicate the extent and monthly amount of the 
reduction in water use due to these water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1011, 1058, 1840, and 18411058, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, and 1011.5, and 1846, Water Code. 
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§ 930. Notices of Extraction and Diversion. 
 

(a) Annual notices of groundwater extraction and diversion required pursuant to Part 5 of 
Division 2 of the Water Code shall be submitted to the board electronically, within six 
months after the close of the succeeding calendar year, on the forms available at the 
board's website.  A failure to file an annual notice of groundwater extraction and 
diversion is considered non-use of water. 

 
(b) The report shall include the following information: 

(1) Type of diversion; 
(2) Amount of groundwater extracted during the calendar year; 
(3) Amount of surface water diverted and used, if applicable; 
(4) Method of measurement; 
(5) Supplemental information, if applicable. 

 
(c) Electronic reporting of groundwater extraction and diversion does not apply to those 
persons reporting to local oversight agencies pursuant to section 5009 of the Water Code. 

 
(d) As specified in Section 1070 of this title, a filing fee is required.  The fee must be 
submitted separately from the electronic report. Filing is not complete until the board 
receives the filing fee. 

 
(e) If the use of an alternative supply of water or any water conservation efforts have 
resulted in a cessation or reduction in use, the report should indicate the extent and 
amount of the reduction in water use due to water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, and 1529, Water Code. 

Reference: Sections 1005.1, 1005.2, 1005.3, 1005.4, 1011, 1011.5, 1530, 4999, 5000, 5001, 
5002, 5003, and 5004, Water Code. 
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CH 2.8 MEASURING AND MONITORING  
 
§931 Definitions – the following definitions apply to the terms as they are used in this Chapter. 
(a) “Accuracy” means the measured volume relative to the actual volume, expressed as a percent, 
and determined at the same frequency as is specified for monitoring in section 933, subdivision 
(b) of this title.  The percent shall be calculated as 100 x (measured value – actual value) / actual 
value. 

(1) “Measured value” is the value indicated by the device or determined through 
calculations, such as flow rate combined with duration of flow. 

(2) “Actual value” is the value as determined through laboratory, design, or field 
testing protocols. 

(b) “Board” means the State Water Resource Control Board 
(c) “Deputy director” means the Deputy Director for the Division of Water Rights.  

Within the Delta, as defined in section 12220 of the Water Code, the term “deputy director” 
means either the Deputy Director for the Division of Water Rights or the Delta Watermaster. 

(d)  “Executive director means” the Executive Director of the board. 
 (e) “Measurement method” means a method capable of measuring the rate of direct 

diversion, rate of collection to storage, and rate of withdrawal or release from storage where the 
method is likely to achieve accuracy standards comparable to those of individual measuring 
devices as described in section 933 subdivision (d) of this chapter. 

(f) “Measuring device” means a device by which a water right holder determines and 
records the numeric value of flow rate, velocity or volume of the water passing a designated and 
calibrated observation point during a specific time period. A measuring device may be a 
manufactured device, on-site built device, or in-house built device. 

(g) “Qualified individual” means: 
(1) For diversions greater than or equal to 100 acre-feet per year: 

(A) A California-licensed contractor authorized by the State License 
Board for C-57 well drilling or C-61 Limited Specialty/D-21 Machinery and 
Pumps; or 

(B) a California-registered Professional Engineer. 
(C) a professional subject to oversight by a California-registered 

Professional Engineer and employed to install, operate, and maintain water 
measurement and reporting devices or methods.  
(2) For diversions less than 100 acre-feet per year, a person trained and 

experienced in water measurement and reporting. This may include the water right holder 
or the water right holder’s agent. 
(h) “Twelve month reporting period” has the same meaning as in section 907, subdivision 

(c) of this title.  
(i) “Type of measuring device” means a class of measuring devices manufactured or built 

to perform similar functions. For example, inline flow meters, rectangular, v-notch, and broad 
crested weirs are types of measuring devices. Submerged orifice gates are another type of 
measuring device. 

(j) “Water right holder” means: 
 (1) Any person authorized to divert water under a permit or license; or 
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 (2) Any person required under Water Code Part 5.1 to file a Statement of Water 
Diversions and Use; or 

 (3) Any person authorized to divert under a registration; or 
 (4) To the extent authorized by federal law, this chapter applies to the federal 

government and any reports filed by the federal government for rights claimed under permits, 
licenses, registrations, statements of water diversion and use, stockpond certificates, and non-
reserved and reserved rights on file with the board. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 5103, Water Code. 

 
§932 Applicability. 
(a) Except as provided in subdivision (d), the following water right holders shall install and 
maintain a measuring device or employ a measurement method capable of measuring the rate of 
diversion, rate of collection to storage, the rate of withdrawal or release from storage, and the 
total volume of water diverted or collected to storage: 
 (1) Any person authorized to divert greater than 10 acre-feet of water per year under a 
permit or license. 
 (2) Any person who has previously diverted or intends to divert greater than 10 acre-feet 
of water per year and is required under Water Code Part 5.1 to file a Statement of Water 
Diversions and Use. 
 (3) Any person authorized to divert greater than 10 acre-feet of water per year or to have 
a storage facility with a capacity greater than 10 acre-feet under a registration. 
 
(b) Determination of Diversion Threshold for Requiring Measurement – the determination of 
whether a diversion meets the threshold for required measurement (stated in subsection (a) of 
this section or as adopted in accordance with subsection (d) of this section) shall be made by the 
deputy director.  When making such a determination, the deputy director shall consider: 

(1) Multiple points of diversion for a water right used by the same person or serving the 
same place and purpose of use. 

(2) Multiple water rights with shared point or points of diversion. 
 
(c) Effective Dates.  The deadlines for the installation and certification of measuring devices or 
method shall be: 

(1) On or before July 1, 2016, for a water right holder with a right or a claimed right to 
divert 1000 acre-feet of water per year or more. 

(2) On or before January 1, 2017, for a water right holder with a right or a claimed right 
to divert 100 acre-feet of water per year or more. 

(3) On or before January 1, 2018, for a water right holder with a right or a claimed right 
to divert greater than 10 acre-feet of water per year. 
 
(d) Increasing the Measurement Threshold 

(1) Beginning January 1, 2017, [t]he executive director may issue orders to increase the 
10 acre-feet reporting threshold of subdivision (a) in a watershed or subwatershed incrementally 
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to or above 25 acre-feet. The executive director may authorize an increased reporting threshold 
after: 

(A) Considering the total monthly quantities diverted in relation to the monthly 
quantity of water available within the watershed or subwatershed; the requirements of any 
policy, decision or order of the board or a court; and the need for diversion and bypass 
information to evaluate impacts to public trust resources; and 

(B) Reviewing any relevant information submitted by affected water right holders 
or other interested parties regarding a proposed increase in reporting threshold; and 

(C) Determining the benefits of the additional reporting information at a specific 
reporting threshold are substantially outweighed by the cost of installing measuring devices or 
employing methods for measurement. 

(D) The executive director shall not increase the measurement threshold in a 
watershed or subwatershed above those established in any other regulation, policy, decision, 
order or other legal requirement adopted by the board, a Regional Water Quality Control Board, 
or a court, unless the change is authorized by previous requirements. 

 (3) The executive director may review each proposal to increase the reporting threshold 
on a case-by-case basis. 

(4) The executive director may authorize an increased reporting threshold for a period not 
to exceed five years.  If changing conditions warrant, the executive director may modify or 
cancel any such authorization. 

(5) The executive director shall maintain a list of reporting thresholds for watersheds or 
subwatersheds greater than 10 acre-feet. 

(6) A decision or order issued under this section by the executive director is subject to 
reconsideration under article 2 (commencing with section 1122) of chapter 4 of part 1 of division 
2 of the Water Code. 
 
(e) Other Measurement and Monitoring Requirements. 

(1) Any person with a water right identified in or subject to a statute, order, policy, 
regulation, decision, judgment or probationary designation of the board, a Regional Water 
Quality Control Board, or a court is responsible for meeting the terms and conditions of the 
statute, order, policy, regulation, decision or judgment and the requirements of this Chapter.  If 
there is any conflict or inconsistency between the measurement and monitoring requirements 
subject to the statute, order, policy, regulation, decision, judgment or probationary designation 
and the requirements of this Chapter, the more stringent requirement or requirements shall 
control in each instance. 

(2) A permit, license, or registration holder is responsible for meeting the conditions of 
the permit, license, or registration and the requirements of this Chapter.  If there is any conflict or 
inconsistency between the permit, license, or registration condition for measurement and 
monitoring and the requirements of this Chapter, the more stringent requirement or requirements 
shall control in each instance. 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 1122, 1123, and 5103, Water Code.   
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§933 Measuring Device Requirements. 
(a) Measurement Options.  A water right holder may choose any measuring device, or 
combination of devices, that meets the requirements of this section. 
 
(b) Data 

(1) Data Recording. The measuring device shall be capable of recording the date, time, 
and at least one of the following: total volume of water diverted, flow rate, water velocity, or 
water elevation. The data shall be recorded in a format retrievable and viewable using Microsoft 
Xcel, Microsoft Access, or other software program authorized by the Deputy Director.  The 
measuring device shall be capable of recording the required information as follows: 

 (A) For direct diversion: 
i. On an hourly or more frequent basis for a water right holder with a right 

or a claimed right to divert 1000 acre-feet of water per year or more. 
  ii. On a daily or more frequent basis for a water right holder with a right or 

a claimed right to divert 100 acre-feet of water per year or more. 
  iii. On a weekly or more frequent basis for a water right holder with a right 

or a claimed right to divert more than 10 acre-feet of water per year. 
 (B) For storage in a reservoir or pond: 
   i. On a daily or more frequent basis for a reservoir or pond with a storage 

capacity of 200 acre-feet or more. 
  ii. On a weekly or more frequent basis for a reservoir or pond with a 

storage capacity of 50 acre-feet or more but less than 200 acre-feet. 
  iii. On a monthly or more frequent basis for a reservoir or pond with a 

storage capacity of greater than 10 acre-feet and less than 50 acre-feet. 
(2) Data Submittal.  
(A) Each water right holder to which a measurement requirement applies shall submit the 

data from each measuring device to the board as required by chapter 2.7 of division 3 of this title, 
and within 30 days of any request or order by the board.  

(B) By January 1, 2020, a water right holder who either diverts more than 10,000 acre-
feet annually or, on a monthly basis diverts more than 50 percent of the monthly median flow of 
the watershed (Hydrologic Unit Code (HUC) 10 as shown on the Division’s eWRIMS database) 
where the diversion is located shall provide real-time telemetered diversion data via a public 
website that displays the data on at least a daily bases, that is updated weekly, at minimum.  The 
data shall be provided to the board upon the request of the executive director in a format 
retrievable and viewable using Microsoft Xcel, Microsoft Access, or other software program 
authorized by the deputy director.  

(C) For a reservoir subject to drawdown and refill during the collection to storage season, 
or that is otherwise operated in a cyclical manner, the maximum and minimum water surface 
elevations, the corresponding reservoir volume, and the monitoring dates shall be measured and 
the maintained.    

(D) For each reservoir, if water is diverted or flows into the reservoir under more than 
one basis of right, including groundwater or water purchased under a contract, the amounts 
reported to the board shall be limited to the amounts covered by the water right being reported.  
A record of the alternative supplies entering the reservoir throughout the year shall be maintained 
to demonstrate that water stored is under a separate basis of right or contract.  
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(3) Data Retention. Each water right holder shall keep records of the data from each 
measuring device for a period of no less than 10 years.  
 
(c) Calculating Volume from Recorded Data.  If a measuring device measures the flow rate, 
water velocity, or water elevation, and does not report the total volume of water diverted or 
delivered, the water right holder shall report the conversion method used to convert the measured 
value to volume.  The conversion method shall be approved by a qualified individual. 
 (1) For a measuring device that measures flow-rate, the report shall describe protocols 
used to record the duration of operation where volume is derived by the following formula: 
Volume = (flow rate) x (duration). 
 (2) For a measuring device that measures flow velocity only, the report shall describe 
protocols used to determine the cross-sectional area of flow and the duration of operation, where 
volume is derived by the following formula: Volume = (velocity) x (cross-section flow area) x 
(duration). 
 (3) For a measuring device that measures water elevation at the device (e.g. flow over a 
weir or differential elevation on either side of a device), the report shall describe protocols used 
to derive flow rate at the measuring device and the method or formula used to derive volume 
from the measured elevation value(s). 
 
(d) Required Accuracy.  The accuracy for each measuring device applies to the volume diverted 
or stored. 

(1) A device installed on or before January 1, 2016, shall be certified to be accurate to 
within ±15 percent by volume.  

(2) A device installed or replaced after January 1, 2016 that is used to measure the 
diversion or bypass of water shall be certified to be accurate to within: 

(A) ±5 percent by volume in the laboratory if using a laboratory certification. 
(B) ±10 percent by volume in the field if using a non‐laboratory certification for a 

water right holder with a right or a claimed right greater than or equal to 100 acre-feet per 
year. 
 (C) ±15 percent by volume in the field if using a non‐laboratory certification for a 

water right holder with a right or a claimed right greater than or equal to 10 acre-feet per year. 
(3) A device installed or replaced after January 1, 2016 that is used to measure the water 

stored in a reservoir or pond shall be certified to be accurate to within: 
 
 (A) ±10 percent by volume in the field for a reservoir or pond with a storage 

capacity of 200 acre-feet or more. 
 (E) ±15 percent by volume in the field for a reservoir or pond with a storage 

capacity greater than 10 acre-feet and less than 200 acre-feet. 
 
(e) Certification of Measuring Device Accuracy.  The accuracy of a measuring device shall be 
initially certified and documented as follows: 

(1) For a measuring device installed prior to January 1, 2016, the accuracy required shall 
be initially certified and documented by field-testing performed by an individual trained in the 
use of relevant field-testing equipment.  The results from the field testing shall be documented in 
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a report approved by a qualified individual and shall be filed with the next subsequent water use 
report. 

(2) For a measuring device installed or replaced after January 1, 2016, the accuracy shall 
be initially certified and documented by either: 

(A) Laboratory certification prior to installation of a measuring device as 
documented by the manufacturer or an entity, institution or individual that tested the device 
following relevant industry-established protocols.  Documentation shall include the 
manufacturer’s literature or the results of laboratory testing of an individual measuring device or 
type of measuring device; or 

(B) Non-laboratory certification after the installation of a measuring device in the 
field, as documented by either: 

(i) The affidavit or declaration of a qualified individual documenting the 
design and installation of the measuring device at a specified location; or 

(ii) A report approved by a qualified individual documenting the field-
testing performed on the installed measuring device by an individual trained in the use of field 
testing equipment. 
 
(f) Protocols for Field-Testing and Field-Inspection and Analysis.  Field-testing shall be 
performed for a measuring device according to the manufacturer’s recommendations or design 
specifications and be overseen by a qualified individual. Field inspection and analysis protocols 
shall be performed and the results shall be approved by a qualified individual for each measuring 
device to demonstrate the following: 

(1) The design and installation standards used for each measuring device meets the 
accuracy standards of subdivision (d) of this section; and 

(2) The operation and maintenance protocols will ensure compliance with the accuracy 
standards of subdivision (d) of this section. 

 
(g) Installation, Maintenance and Performance Requirements.  A measuring device shall be 
installed, maintained, operated, inspected, and monitored to ensure the accuracy standards of 
subdivision (d) of this section are met.  The installation of a measuring device shall be performed 
by a qualified individual. 
 
(h) Calibration.  The measuring device shall be calibrated by a qualified individual upon 
installation and at least once every three years thereafter.  The water right holder shall be 
responsible for more frequent calibration of measuring device(s) as necessary to ensure the 
accuracy requirements of subdivision (d) of this section are met. 
 
(i) Measuring Device Location.  No delivery or use of water shall occur between the point of 
diversion and the location of the measuring device, unless otherwise measured. 
 
(j) Accessibility.  The measuring device shall be installed in a manner such that it is readily 
accessible for reading, inspection, testing, repair or replacement.  The water right holder shall 
make the measurement device available for inspection by an authorized representative of the 
board upon request.  The water right holder shall provide the board’s representative with 
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reasonable access to inspect the measuring device.  Failure to provide such access is a violation 
of this regulation. 
 
(k) Verification of Measuring Device.  The board may conduct a field inspection or request 
additional information from the water right holder to determine if the measuring device has been 
installed and meets the requirements of this section.  Failure to timely install a measuring device 
or verify its accuracy is a violation of this regulation.  
 
(l) Inadequate Measuring Device. If a measuring device fails to meet the accuracy requirements 
of subdivision (d) of this section, the water right holder shall repair or replace the measuring 
device to meet such requirements. 

(1) Notification. A water right holder shall timely notify the board in writing upon 
detecting that the holder’s measuring device does not comply with the accuracy requirements of 
subdivision (d) of this section.  The notification shall include the water right holder’s plan to take 
appropriate, timely corrective action to comply with the accuracy requirements of subdivision (d) 
of this section.   

(2) Enforcement. Failure to timely repair or replace a measuring device that does not 
comply with the accuracy requirements of subdivision (d) of this section is a violation of this 
regulation.   
 
(m) Nothing in this section shall be construed to limit or modify the board’s authority to obtain 
information under any other lawful authority. 
 
Authority: Sections 183, 1051, 1058, 1840, and 1841, Water Code. 

Reference: Sections 1846 and 5103, Water Code. 

 
§934 Measurement Method. A measurement method is a protocol for measuring water 
diversions, other than through a measuring device at each authorized point of diversion, where 
the method is found by the deputy director to reasonably achieve the accuracy requirements of 
subdivision (d) of this section. The board encourages water right holders on a local or regional 
basis to cooperate and establish a measurement method or methods to measure direct diversion, 
diversion to storage, and withdrawal or release from storage in an efficient and cost effective 
manner which meets the accuracy requirements of subdivision (d) of this section.  Any 
measurement method must be able to quantify the amount of water diverted under all separate 
priorities of rights being exercised. 
 
(a) Request for Measurement Method.  
 (1) Form and Content.  A Request for Approval of Measurement Method shall be 
prepared by a California-registered Professional Engineer.  The request shall describe how the 
measurement method will meet the requirements of this Chapter and include, at a minimum, the 
following information: 
  (A) Name and contact information of all participants, including designation of 
a manager to serve as the primary contact person. 
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  (B) Map showing location of participants and covered lands (including all 
assessor parcel numbers).   The map shall conform to the mapping requirements of article 7 of 
chapter 2 of division 3 of this title.   
  (C) Description of the measurement method, including how the method will 
be capable of measuring the volume of water diverted, rate of direct diversion, rate of collection 
to storage, and rate of withdrawal or release from storage. 
  (D) Documentation required under subdivision (d) of this section verifying 
the accuracy of the measurement method. 
  (E) A detailed description of how installing and maintaining a measuring 
device at each point of diversion is not feasible, would be unreasonably expensive, would 
unreasonably affect public trust resources, or would result in the waste or unreasonable use of 
water. 
  (F) Description of the permitted, licensed, registrations, certificates and water 
right claims covered by the measurement method including: file number, owner name, water 
right type, priority of diversion, monthly and annual diversion amounts, place of use, purpose of 
use, and alternative sources of water. 
  (G) Evaluation of public trust needs including minimum in-stream flows and 
water quality concerns or bypass requirements of any of the water rights involved. 
  (H) Evaluation of enterprise income of the water users if claiming installing 
and maintaining measuring and monitoring devices would be unreasonably expensive. 

(2) Action by the deputy director. Only complete forms accompanied by maps will be 
accepted for review.  No action will be taken on incomplete requests. 

(A) The measurement method will be reviewed and, if found to reasonably 
meet the purposes of this section, authorized by the deputy director.  A measurement method 
may be conditionally authorized if it meets the requirements of this Chapter. 

(B) A measurement method shall not be authorized for any project with an 
existing or prior gage, or where any requirement of any contract, , policy, order, decision, 
judgment, determination, or other regulatory requirement of the board, a Regional Water Quality 
Control Board, or a court requires that diversions be gaged. A measurement method shall not be 
authorized for any project where it can reasonably be interpreted that gaging is necessary to meet 
such regulatory requirements.  

(3) Initial Term and Renewal. The deputy director may authorize a measurement method 
for a period not to exceed five years.  Any request for renewal shall be on a form available on the 
board’s website, and shall not be deemed complete unless the accuracy of the measurement 
method has been reviewed and re-certified by a California-registered Professional Engineer.   
 
(b) Data 

(1) Data Recording. The measurement method shall be capable of recording the date, 
time, and total amount of water diverted in accordance with the requirements of section 933 
subdivision (b) of this title. The data shall be recorded in a format retrievable and viewable using 
Microsoft Xcel, Microsoft Access, or other software program authorized by the deputy director. 

(2) Data Submittal. Each water right holder or claimant shall submit data from the 
measurement method to the board pursuant to chapter 2.7 of division 3 of this title, or within 30 
days of request of the board. Water use data for each -twelve month reporting period shall be 
submitted on a form available on the board’s website with the appropriate water use report 
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including a Progress Report by Permittee, Report of Licensee, Supplemental Statement of Water 
Diversion and Use, and Water Use Reports of Registration and Certificate Holders. 
 
(c) Required Accuracy.  The accuracy of the measurement method to determine the volumes of 
water diverted, diverted to storage, and withdrawn or released from storage shall reasonably 
achieve accuracy standards comparable to the standards listed in section 933 subdivision (d) of 
this title for individual measuring devices.  The accuracy of the measurement method shall be 
determined by a California-registered Professional Engineer. 
 
(d) Certification of Measurement Method Accuracy.  The accuracy of a measurement method 
shall initially be certified and documented by field-testing performed by an individual trained in 
the use of relevant field-testing equipment.  The results from the field testing shall be 
documented in a report approved by a California-registered Professional Engineer and shall be 
filed with the subsequent water use report.  When the measurement method applies to water 
diverted for agricultural use, the certification shall be based on a statistically significant number 
of sampling points based on field size, include field testing and measurement during multiple 
phases of the crop-growth cycle, include all factors which influence water consumptive use 
demands, and calculate tailwater return flows.  Field notes, calculations, and other materials used 
in the certification shall be included in the report. 
 
(e) Shared Measurement Point Upstream of the Delivery Point or Farm Headgate.  A group of 
water right holders may measure water diverted at a location upstream of their respective 
delivery points or farm headgates or at shared points of diversion if an agreement accepted by the 
deputy director is in place for the water right holders to share a measuring device located at the 
shared point of diversion. Water right holders using a shared measuring device under this 
subdivision shall report the following additional information to the board on an annual basis: 

(1) The methodology used to apportion the volume of water delivered from the shared 
point of diversion to each downstream water right holder. 

(2) The field or flow condition at each individual water right holder’s delivery point 
downstream of the point of measurement including the duration of water delivery to the 
individual water right holder, annual water use patterns, irrigated acreage (including GIS map 
showing assessor’s parcel number and USDA field identification number), crops planted, on-
farm irrigation system, and other relevant distinctions in beneficial uses and water management 
practices. 

(3) Any differences in consumptive use of water among the individual water right 
holders. 
 
(f) Operation and Performance Requirements.  A measurement method shall be operated and 
maintained to ensure the accuracy standards of subdivision (c) of this section are met.  Field 
testing and re-analysis that the measurement method meets the requirements of this section shall 
be performed by a California-registered Professional Engineer upon installation, and at least 
once every three years thereafter. 
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(g) Inadequate Measurement Method.  If a measurement method fails to meet the accuracy 
standards of subdivision (c) of this section or the conditional approval by the deputy director, the 
measurement method shall be corrected to ensure it complies with these requirements. 

(1) Notification. The water right holders employing a measurement method shall notify 
the board in writing within 30 days of finding a measurement method does not comply with the 
accuracy standards of subdivision (c) of this section or the conditional approval by the deputy 
director.  The notification shall include a plan to take appropriate, timely corrective action.  

 (2) Enforcement. Failure to correct defects or to ensure the measurement method 
complies with the accuracy standards of subdivision (c) of this section is a violation of this 
regulation. 

(3) Measuring Devices Required. If defects in the measurement method are not timely 
corrected, measuring devices shall be installed at each point of diversion previously covered by a 
measurement method within 90 days of notification from the board that such measurement 
method has been deemed inadequate.   
 
Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 1846 and 5103, Water Code. 

 
§935 Alternative Compliance for a Measuring Device or Measurement Method 
Requirement. 
 (a) The deputy director may consider alternative compliance to one or more of the 
requirements of section 933 and section 934 of this title upon finding that strict compliance is not 
feasible, would be unreasonably expensive, would unreasonably affect public trust uses, or 
would result in the waste or unreasonable use of water. 
 (b) The deputy director may authorize alternative compliance for a specific measuring 
device or measurement method, for a type of measuring device, or for similar measurement 
methods. 
 (c) Request from a Water Right Holder for Alternative Compliance.  A water right 
holder may file a request alternative compliance with the deputy director. 

(1) The request shall be filed electronically on a form available on the board’s 
website. 

(2) The request shall describe how strict compliance with one or more of the 
requirements of section 933 and/or section 934 of this title is not feasible, would be unreasonably 
expensive, would unreasonably affect public trust uses, or would result in the waste or 
unreasonable use of water: 

(3) The request shall describe how the proposal is a reasonable alternative to one 
or more of the requirements of section 933 and/or 934 of this title. 

(4)  The deputy director may review each request for alternative compliance on a 
case-by-case basis.  Alternative compliance proposals may be conditionally approved. 

(5) The deputy director may require a water right holder to submit annual reports 
or a compliance plan to ensure the conditions of approval of the alternative compliance are met. 
 
 
Authority: Sections 1058, 1840, and 1841, Water Code. 
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§936 Request for Additional Time. 
A water right holder may submit a request for additional time to comply with the provisions of 
this Chapter on a form available on the board’s website.  Additional time may be granted by the 
deputy director upon a showing of good cause.  The additional time granted by the Deputy 
Director shall not exceed 24 months, combined, under all extension requests. 
 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections  

§937 Report of Water Measuring Device. 
(a) Report - Filing Requirements. A report of water measuring device shall be filed electronically 
on a form available on the board’s website. 
 (1) For measuring devices installed on or before January 1, 2016, a water right holder 
shall submit a report of water measuring device to the board on or before July 1, 2016. 
 (2) For measuring devices installed after January 1, 2016, a water right holder shall 
submit a report of water measuring device to the board with the first water use report submitted 
after installation of the device. 
 (3) After the initial report has been submitted, the water right holder shall provide the 
board with a Report of Water Measuring Device or Measurement Method at five year intervals. 
 (4) The water right holder shall submit a report of water measuring device to the board 
within 30 days of installation or calibration of a new or replacement measuring device. 
 (5) The water right holder shall submit a report of water measuring device to the board 
within 30 days of request from the board. 
 
(b) Form - Content. The report of water measuring device shall contain the following 
information, as applicable: 

(1) Name of water right holder 
(2) Contact information for person testing performance of device, including email address 
(3) Water right identification number, if assigned 
(4) Type of measuring device. 
(5) Make, model number and serial number of the measuring device. 
(6) Type of recording device. 
(7) Make, model number and serial number of the recording device. 
(8) Units of measurement. 
(9) The date of installation. 
(10) Certification of accuracy 
(11) Name of the person who installed the measuring device. 
(12) Date of most recent calibration or recalibration of the measuring device. 
(13) Maintenance schedule for the measuring device and the recording device. 
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Reference: Sections 



Home Water Issues Programs Measurement Regulation Docs

Public Comments regarding Senate Bill 88 and Draft Emergency 
Regulation for Measuring and Reporting on the Diversion of Water

Public Notice
Deadline to receive comments by: December 17, 2015 by 12:00 noon

Commenter(s): Submitted by:

Brownstein Hyatt Farber Schreck on behalf of 
agricultural clients

Susan Petrovich

Calaveras County Water District Peter Martin

California Cattlemen’s Association Kirk Wilbur

California Coastkeeper Alliance Rickey Russell
Sean Bothwell

California Department of Fish and Wildlife Scott Cantrell

California Farm Bureau
Wine Institute

Jack Rice
Tim Schmelzer

California State Senate, Fourth Senate District Senator Jim Nielsen

Central Delta Water Agency Dante John Nomellini 

City of Santa Barbara Bill Ferguson

Clifton Court, L.P. Suzanne Womack

County of Trinity Keith Groves

El Dorado County Farm Bureau Renee Hargrove

El Dorado Irrigation District Brian Poulsen, Jr.

General Public T. Connick

Herum Crabtree Suntag on behalf of the West 
Side Irrigation District, Banta Carbona Irrigation 
District, West Stanislaus Irrigation District, and 
Patterson Irrigation District

Jeanne Zolezzi

Hydro Sierra Energy Andy Stevenson

Kings River Water Association Steven Haugen

Law Offices of Patrick J. Maloney Thomas Virsik

Local Agencies of the North Delta Osha Meserve

Los Angeles Department of Water and Power James Yannotta

MBK Engineers Gary Kienlen

Mendocino County Farm Bureau Frost Pauli

Nevada Irrigation District Remleh Scherzinger

Page 1 of 2State Water Resources Control Board

1/13/2016http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulatio...



North Eastern California Water Association Ted deBraga

Northern California Power Agency Randy Bowersox

Northern California Water Association Todd Manley

O’Laughlin & Paris LLP on behalf of the San 
Joaquin Tributaries Authority

Valerie Kincaid

Paradise Irrigation District George Barber

PPIC Water Policy Center and UC Davis Center 
for Watershed Sciences

Henry McCann
Elisa Blanco
AlvarÂ  Escrova-Bou
Ellen Hanak
Jay Lund
Bonnie Magnuson-Skeels
Andrew Tweet

San Francisco Water Power Sewer Steven Ritchie

San Luis & Delta-Mendota Water Authority Jon Rubin

San Luis Obispo County Farm Bureau Dan Sutton

Shasta County Board of Supervisors Leonard Moty

Shasta County Department of Public Works Charleen Beard

Sonoma County Farm Bureau Jeff Carlton

Sonoma County Water Agency Todd Schram

Southern California Edison Company Paul Teensma

Spaletta Law PC on behalf of over 40 individual 
landowners and companies who divert water

Jennifer Spaletta

Trout Unlimited
The Nature Conservancy
California Trout

Brian Johnson
Jay Ziegler
Curtis Knight

United States Department of the Interior, Fish 
and Wildlife Service

Tim Mayer

United States Forest Service, Pacific Southwest 
Region

Randy Moore

WQ Consultants Robert Pincus

Yuba County Water Agency Curt Aikens

For further information on this topic, please contact:

Paul Wells at (916) 323-5195 or email at Paul.Wells@waterboards.ca.gov

( Updated 12/17/15 )

Conditions of Use | Privacy Policy
Copyright © 2016 State of California

The California Water Boards include the State Water Resources Control Board and nine Regional Boards
The State Water Board is one of six environmental entities operating under

the authority of the California Environmental Protection Agency
Cal/EPA | ARB | CalRecycle | DPR | DTSC | OEHHA | SWRCB

Page 2 of 2State Water Resources Control Board

1/13/2016http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulatio...



(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-4-15





(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-17-15













CALIFORNIA CATTLEMEN’S ASSOCIATION 
1221 H STREET     -     SACRAMENTO, CALIFORNIA     -     95814-1910 

SERVING THE CATTLE                                                                       PHONE: (916) 444-0845 
COMMUNITY SINCE 1917                                                                           FAX: (916) 444-2194 

                                                                                                                                                                                                 www.calcattlemen.org 

        BILLY FLOURNOY                ROB VON DER LIETH                                                                      MIKE WILLIAMS                               MARK LACEY 
             PRESIDENT                             TREASURER                                                                   SECOND VICE PRESIDENT            SECOND VICE PRESIDENT   
                 LIKELY                               COPPEROPOLIS                         BILLY GATLIN                               ACTON                                     INDEPENDENCE 
                                                                                                    EXECUTIVE VICE PRESIDENT                
          DAVE DALEY                   BILL BRANDENBERG                            HERALD                                 JACK LAVERS                            MIKE SMITH  
FIRST VICE PRESIDENT        FEEDER COUNCIL CHAIR                                                           SECOND VICE PRESIDENT     FEEDER COUNCIL VICECHAIR 
               CHICO                                   EL CENTRO                                                                                    GLENNVILLE                                  SELMA 

 

December 16, 2015 

Submitted via email to commentletters@waterboards.ca.gov 

 

Jeanine Townsend, Clerk to the Board  

State Water Resources Control Board  

1001 I Street, 24th Floor  

Sacramento, CA 95814  

 

Re: Emergency Regulation for Measuring and Reporting the Diversion of Water  
 

The California Cattlemen’s Association (CCA) appreciates the opportunity to provide feedback 

to the State Water Resources Control Board (SWRCB) regarding draft emergency regulations 

implementing SB 88 to regulate the measuring and reporting of water diversions within the state. 

CCA is a statewide trade organization representing more than 1,700 cattle ranchers and beef 

producers throughout California whose ranching operations rely in part on water diversions 

directly impacted by the proposed emergency regulations. To ensure that the emergency 

regulations achieve the purpose of SB 88 without unduly burdening California’s beef producers, 

we propose the following clarifications and amendments to the draft emergency regulations, 

which we urge the SWRCB to incorporate before adopting emergency regulations.  

 

Section 924 should clarify that the annual reporting requirement does not alter the five-year 

renewal for registrations 

 

While § 924 changes existing regulations by requiring registration holders to report annually 

rather than every fifth year, it does not appear to alter the registration or five-year renewal 

process. To clarify that the annual reporting requirement is divorced from the renewal process 

(and registration fee), however, CCA suggests that the SWRCB add to § 924 clarifying language 

to the effect that “such annual reporting does not have any impact upon the renewal process for 

registrations, which remains unchanged at a five-year period.” 

 

The SWRCB should clarify how it arrived at the accuracy requirements of the emergency 

regulations, and ensure that such requirements are feasible in practice 

 

It is unclear from the fact sheet and other materials which have been made available regarding 

the draft emergency regulations how or why the SWRCB arrived at the various measurement 

device accuracy requirements included in the regulations. CCA lacks expertise in measurement 

devices, and consequently lacks knowledge of what would constitute “normal” ranges of 

accuracy for such devices upon a variety of diversions. Such information is vital in determining 

whether the 10% and 15% accuracy requirements of the emergency regulations are feasible. 

Thus, CCA requests that, prior to adoption of emergency regulations, the SWRCB release its 

process for arriving at the accuracy standards required within the draft emergency regulations.  
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There are a number of reasons why the measured value (i.e. the value indicated upon the device) 

might vary from the “actual value” diverted, such as percolation and evaporation from stock 

ponds. In order to determine whether 10% or 15% are acceptable accuracy values, it is necessary 

to understand how much measured value and actual value tend to vary in practice across a 

variety of diversions and types of storage, considering these and other factors. CCA requests that 

the SWRCB provide such information to stakeholders, and carefully examine whether the 10% 

and 15% accuracy requirements are feasible across the wide range of diversion types throughout 

the state prior to moving forward to formalize the proposed accuracy requirements. 

 

Section 935 of the emergency regulations should provide for “alternative compliance” via 

limited categorical exemptions 

 

A rancher with one or more stock ponds may comply with the draft emergency regulations by 

installing a staff gauge on his or her stock ponds, so long as the rancher (1) records the date, 

time, and water elevation of the stock pond at the required frequency, (2) is capable of 

calculating the volume of the pond based on this water elevation, and (3) inputs that data into an 

electronic document submitted to the SWRCB.  

 

This requirement becomes significantly onerous for stock ponds and other points of diversion 

which are inaccessible for a portion of the year, and the draft emergency regulations provide 

insufficient relief for a rancher who cannot access these diversions during part of the year. 

 

For instance, ranchers who pasture their cattle at high elevations during the summer may 

maintain stock ponds on that summer pasture. When the cattle are moved to lower elevations in 

the winter months, those stock ponds will divert water during the rainy season. However, winter 

weather (icy roads, significant snowfall, etc.) can make those often-remote stock ponds 

impossible for ranchers to safely access in the winter months. As a result, a manually-read 

standard staff gauge would not satisfy the emergency regulations’ requirements, as the rancher 

would not be able to obtain the required data on a daily, weekly, or monthly basis. In order to 

comply with the emergency regulation, then, the rancher would need to invest in an electronic 

measuring device capable of auto-recording the pond’s elevation (or comparable metric) at the 

required intervals. This investment would be significantly more costly for the rancher than a 

standard staff gauge, and this cost would multiply with the total number of stock ponds on the 

summer pasture. If a more advanced electronic measuring device is required, under the same 

circumstances it would be unfeasible to also verify the accuracy of the device during the winter 

months. 

 

While § 935 of the draft emergency regulations makes it clear that a rancher in such a 

circumstance could request alternative compliance with the deputy director, it is not certain that 

such alternative compliance would be granted. CCA urges the SWRCB to enumerate within § 

935 of the emergency regulations certain common circumstances under which alternative 

compliance will be granted, such as for reservoirs or points of diversion which are inaccessible 

for a significant portion of the year as a result of their remoteness and/or inclement weather. 

Such categorical exemptions should be available upon notice to the deputy director, but without 

the requirement for case-by-case approval. 

 



Including clear exemptions under § 935 would have the added benefit of reducing the work 

burden upon SWRCB staff, and reducing the turnover time between a request and a decision for 

remaining requests for alternative compliance. 

 

Section 921 watermaster reports ought to be explicitly recognized as fulfilling the 

requirements of the emergency regulations for all diverters served by the watermaster 

 

It is not clear from the proposed emergency regulations whether reports of watermasters would 

satisfy the measurement and reporting requirements of the proposed emergency regulations for 

those diverters served by the watermaster. It may be that such reports qualify as an appropriate 

“measurement method” under § 934 of the proposed emergency regulations, which “encourages 

water rights holders on a local or regional basis to cooperate and establish a measurement 

method or methods to measure direct diversion, diversion to storage, and withdrawal or release 

from storage in an efficient and cost effective manner,” or § 934(e) which allows for a “shared 

measurement point upstream of the delivery point or farm headgate.” However, watermaster 

reports are not explicitly referenced in § 934, and § 934 also stipulates that such cooperative 

methods must be approved by the deputy director in response to a formal Request for 

Measurement Method filed with the Board pursuant to § 934(a). 

 

CCA urges the Board to accept watermaster reports filed with the Board pursuant to the 

requirements of 23 CCR § 921 as fulfilling the requirements of proposed emergency regulation 

§§ 933(b)(2) and 934, and to clarify that watermaster reports satisfy the proposed emergency 

regulations via an amendment to either § 921 or § 934.  

 

Much of the information required by the § 934(a) Request for Measurement Method is 

duplicative of the requirements of § 921, and thus watermaster reports complying with § 921 

would substantially fulfill the reporting obligations of the proposed emergency regulations. 

 

Additionally, CCA requests that those water rights holders served by such watermasters be 

explicitly exempted within the emergency regulations from the individual monitoring and 

reporting requirements of §§ 932 and 933, and from the “additional requirements” imposed upon 

water rights holders using a shared measuring device enumerated in § 934(e)(1)-(3) of the 

proposed emergency regulations.  

 

CCA appreciates the opportunity to provide the above feedback to the SWRCB as it considers 

adoption of emergency monitoring and reporting regulations, and urges SWRCB to incorporate 

the above suggestions into the emergency regulations prior to adoption. 

 

Sincerely,  

 

 
Kirk Wilbur 

Director of Government Affairs 

California Cattlemen’s Association 
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December 17, 2015 

 

Chair Felicia Marcus and Board Members 

c/o Jeanine Townsend, Clerk to the Board 

State Water Resources Control Board  

1001 I Street, 24th Floor 

Sacramento, CA  95814 

 

 

Sent via electronic mail to: commentletters@waterboards.ca.gov   

 

RE:  Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion of 

Water 

 

Dear Chair Marcus and Board Members: 

 

California Coastkeeper Alliance (“CCKA”) is a network of twelve Waterkeeper organizations working to 

protect and enhance clean and abundant waters throughout the state, for the benefit of Californians and 

California ecosystems. We appreciate the opportunity to provide comments to the State Water Resources 

Control Board (“State Water Board”) on the Emergency Regulation for Measuring and Reporting the 

Diversion of Water (“Emergency Diversion Regulation”). CCKA and our network of California 

Waterkeepers are actively involved in developing solutions and strategies to improve how the state 

measures, reports and manages its water resources throughout the state.  

 

Authorized by Senate Bill 88, the Emergency Diversion Regulation provides a long overdue opportunity 

for the state to move forward critically-needed reforms for the better management of the state’s water 

resources. The development and adoption of regulations that provide accurate data on diversions of more 

than 10 acre feet a year (“AFY”) of water will provide long-term benefits for diverters, and more broadly, 

to protect beneficial uses.   

 

CCKA supports many provisions of the State Board’s proposed Emergency Diversion Regulation. As 

drafted, the Emergency Diversion Regulation will provide a framework for the timely submission of 

needed diversion data, while imposing reasonable costs on diverters in exchange for benefits. The 

Emergency Diversion Regulation will build a foundation for real time reporting on water diversions in the 

state. Specifically, we strongly support the State Water Board’s provisions that: 

 Require a frequency of diversion measurement of no less than monthly intervals;  

 Place tiered measuring device requirements on diverters of more than 10 AFY, 100 AFY and 

10,000 AFY; 

 Propose a tiered compliance schedule that provides smaller diverters with time to implement 

the required monitoring and diversion regulations;  

 Require the measurement of water diverted for storage; and 

 Clarify what will be considered under alternative compliance. 

 

The State Water Board should also ensure that the Emergency Diversion Regulation requires adequate 

monitoring and management of diversions in small streams and coastal watersheds. Minor diversions in 

small streams and coastal watersheds can have large cumulative impacts that can significantly impair 
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beneficial uses. Cumulative diversions that threaten beneficial uses often occur on an individual level at a 

scale of less than 10 AFY. As described below, CCKA strongly encourages the State Water Board to 

revise the Emergency Diversion Regulation to:  

 Ensure the evaluation of potential impacts to beneficial uses includes consultations with the 

California Department of Fish and Wildlife before the 10 AFY measurement and reporting 

threshold is raised; 

 Make financial assistance available in cases of cost infeasibility rather than grant exemptions to 

compliance with the Regulation; 

 Require diverters of more than 100 AFY in small streams and coastal watersheds to provide real 

time telemetered diversion data by January 1, 2020; and 

 Utilize the public trust doctrine to require measuring and reporting of diverters down to 1 AFY 

when necessary to protect beneficial uses.     

 

A. THE STATE WATER BOARD SHOULD RETAIN DIVERSION MEASURING AND REPORTING 

REQUIREMENTS.  

 

We support the majority of the State Board’s proposed measures for the Emergency Diversion 

Regulation. The retention of these provisions will play a critical role in developing a system of diversion 

monitoring and reporting that will allow the state to better manage its water resources throughout years of 

varying conditions. The proposed provisions will build a foundation for eventual real time data 

measurements and reporting on water diversions, allowing California to add a degree of predictability as 

the state faces a drier, less predictable climate.  

 

1. The State Water Board should retain monthly diversion measurements. 

 

California’s water resource agencies lack the data necessary to inform water management decisions. It is 

recognized that “there is a growing information gap regarding water in the state”.1 The California Water 

Plan acknowledges this information gap and the need “to improve water resources information and 

analysis”.2 Collecting adequate data is critical in California given the exceptionally high degree of 

variability across seasons, years and geographic locations. Therefore, it is essential that the State Water 

Board require water diverters to provide accurate and robust data to inform water management decisions. 

 

Furthermore, the reporting of monthly measurement data is essential to account for how diversions might 

be impacting beneficial resources during months of the year when river and stream flows are at their 

lowest points, or in instances when diversions are occurring within a narrow timeframe.  Therefore, the 

State Water Board should continue requiring diverters to report at least monthly diversion measurements.   

 

2. The State Water Board should retain tiered measuring for diverters, but combine the 

telemetered measuring device requirements for diverters of 1000 AFY and 10,000 AFY.   

 

The Emergency Diversion Regulation contains tiered requirements in order to alleviate potential financial 

hardships that may be incurred. Tiered requirements allow diverters with less than 1000 AFY to avoid 

burdensome costs. Tiered provisions also ensure that diverters with resource constraints avoid undue 

financial hardships in meeting the Emergency Diversion Regulation.  

 

The requirement to adopt telemetered measuring devices should be lowered from the current 10,000 AFY 

threshold to those diverting 1,000 AFY. Diversions of 1,000 AFY or more represent significant 

operations. For example, 1,000 AFY is sufficient to irrigate a 300 acre almond orchard, or 2,000 acres of 

                                                           
1 Hanak, Ellen. Managing California's water: from conflict to reconciliation. Public Policy Instit. of CA, 2011. 131. 
2 California Water Plan, Update 2013, Chapter 6 –Integrated Data and Analysis. October 30, 2014. p 6-18; available at 

http://www.waterplan.water.ca.gov/docs/cwpu2013/Final/07_Vol1_Ch06_Integrated_Data_Analysis.pdf.   

http://www.waterplan.water.ca.gov/docs/cwpu2013/Final/07_Vol1_Ch06_Integrated_Data_Analysis.pdf


   3 
 

vineyard.3 Requiring diverters of 1,000 AFY or more to install telemetered measuring devices by January 

1, 2020, in most instances would not impose an undue financial burden. A five-year timeframe should be 

sufficient for diverters of 1,000 AFY or more to install telemeter capable measuring devices. 

 

Few watersheds in the state support multiple diversions of 10,000 AFY or more; such a high threshold for 

telemetered devices will fail to provide the state with the data necessary to make water management 

decisions based on real time data. Requiring a greater percentage of water diverters to make real-time 

water diversion data available will benefit all diverters over time in a given watershed, as the state will be 

able to stretch limited supplies in a more arid, less predictable future.   

 

The State Water Board should retain the tiered requirements for measuring devices at thresholds of 10 

AFY and 100 AFY, and consolidate the measuring device requirements of the 1,000 AFY and 10,000 

AFY thresholds, including the provision requiring telemetered capable devices by January 1, 2020.   

 

3. The State Water Board should retain the proposed phased Emergency Diversion Regulation 

compliance schedule based on 10 AFY, 100 AFY and 1,000 AFY tiers.   

 

Acknowledging potential resource constraints, phasing in deadlines is an appropriate strategy to ensure 

that diverters of less than 1,000 AFY have adequate time to come into compliance with the Regulation. A 

timeline of January 1, 2018, for example, should provide both the State Water Board and diverters with 

time to identify means of financial assistance as necessary to meet all measuring device installation and 

certification requirements.  This can be done without granting exemptions. The State Water Board should 

retain the proposed phased compliance schedule based on 10 AFY, 100 AFY and 1,000 AFY tiers to 

ensure that adequate resources can be secured to allow all diverters to meet compliance deadlines. 

 

4. The State Water Board should retain the provisions requiring measurement and reporting 

requirements for storage diversions.  

 

Diversions for storage should be measured.  Diversions for storage can represent significant quantities of 

water, especially when accounting for demands to refill storage due to seepage and evaporation. Taken 

cumulatively across a watershed, these diversions for storage can add up to significant total amounts of 

surface water diversion. This is critical in small streams and coastal watersheds, where significant 

amounts of water are known to be diverted for stock ponds, marijuana cultivation, and other uses 

associated with storage.4 Therefore, the State Water Board should retain the provisions for measurement 

and reporting requirements for storage diversions.    

 

5. The State Water Board should clarify what constitutes “unreasonably expensive” in the 

Emergency Diversion Regulation.   

 

The Emergency Diversion Regulation states that alternative compliance for measuring devices or 

measurement methods may be authorized by the Deputy Director when meeting the stipulated 

requirements would be “unreasonably expensive.” The State Water Board needs to explain what 

considerations will be given in determining what is “unreasonably expensive,” including the criteria by 

which such determinations will be made. 

 

 

 

                                                           
3 Water Use in Wineries & Vineyards, Northern California. University of Colorado, 2014. Available at 

http://www.colorado.edu/geography/class_homepages/geog_4501_sum14/Presentations/StExample-NCal%20Spr11.pdf.  
4 Bauer, Scott, Jennifer Olson, Adam Cockrill, Michael van Hattem, Linda Miller, Margaret Tauzer, and Gordon Leppig. 

"Impacts of surface water diversions for marijuana cultivation on aquatic habitat in four northwestern California watersheds." 

PloS one 10, no. 3 (2015): e0120016. 

http://www.colorado.edu/geography/class_homepages/geog_4501_sum14/Presentations/StExample-NCal%20Spr11.pdf
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B. THE STATE WATER BOARD SHOULD ENSURE ADEQUATE MEASURING AND REPORTING 

REQUIREMENTS IN SMALL STREAMS AND COASTAL WATERSHEDS.  

 

We recommend several changes to the Emergency Diversion Regulation in order to ensure that adequate 

information is provided to fully manage and protect small streams and coastal watersheds. These changes 

will ensure that minor diversions, when considered cumulatively across all diversions in a given 

watershed, are not adversely impacting beneficial uses.  

 

1. The State Water Board should consult with the California Department of Fish and Wildlife 

before raising the 10 AFY measurement and reporting threshold.  

In small streams and coastal watersheds, diversions of 10 AFY can represent significant portions of a 

waterbody’s total flow. Such scenarios can be especially pronounced when 10 AFY diversions occur 

simultaneously in a concentrated time period coinciding with seasonably low flow periods. For example, 

Mark West Creek, a tributary of the Russian River, is on the brink of losing its fish spawning beneficial 

use when concentrated diversions occur across specific periods of the vinicultural season. Even relatively 

small annual diversions of 1 AFY, have significant cumulative impacts on Mark West Creek and the 

retention of beneficial uses. Similar circumstances throughout the coast, from the San Luis Rey River in 

San Diego to the Van Duzen River in Humboldt County, demonstrate the need to monitor all diversions 

down to 10 AFY in small streams and coastal watersheds for the successful protection of beneficial uses.  

 

When assessing whether the 10 AFY measuring and reporting threshold should be raised, the State Water 

Board should undertake a comprehensive evaluation of how an individual 10 AFY diversion, and 

cumulative 10 AFY diversions across the watershed, impact beneficial uses. Such an evaluation should 

include close consultations with the California Department of Fish and Wildlife (CDFW) and when 

applicable, staff from the CDFW’s Coastal Watershed Planning & Assessment Program.  

 

2. The State Water Board should provide financial assistance for instances of cost infeasibility 

rather than exemptions.  

The Emergency Diversion Regulation states that the 10 AFY measurement threshold may only be raised 

when the Executive Director makes the determination that “the benefits of the additional reporting 

information…are substantially outweighed by the cost of installing measuring devices…”.5 Given the 

substantial long term benefits of measuring and reporting diversions, instances when the 10 AFY 

threshold are raised should be rare. In those instances, the State Water Board should offer financial 

assistance to the diverter to ensure compliance; rather than exempting them from the Emergency 

Diversion Regulation. When State Water Board funding is not directly available, alternative sources of 

financial assistance with outside agencies should be explored. Two examples of potential alternative 

financial assistance are natural resource conservation districts, and funds that may be available through 

the State Water Board’s participation in the California Financing Coordinating Committee.   

 

3. The State Water Board should require diverters of more than 100 AFY in small streams and 

coastal watersheds to provide telemetered diversion data by January 1, 2020. 

The measurement and reporting provision that requires diverters of more than 10,000 AFY to install 

telemetry compatible devices by January 1, 2020 should also apply to those diverting more than 100 AFY 

in coastal watersheds and small streams. Telemetered measuring devices down to a threshold of 100 AFY 

in small streams and coastal watersheds would prove critical real time diversion data to protect 

ecosystems and species during drought conditions. Furthermore, real time diversion data from diverters of 

small streams and coastal watersheds would assist all water rights holders to better manage limited water 

                                                           
5 Proposed Emergency Regulation for Measuring and Reporting December 7, 2015 Agency Draft For Public Comment, p.12. 

Available at 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/docs/dec7_draft_measure_reg.pdf.   

http://www.waterboards.ca.gov/waterrights/water_issues/programs/measurement_regulation/docs/dec7_draft_measure_reg.pdf
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supplies. In small streams and coastal watersheds, a threshold of telemetered capable devices at 10,000 

AFY, or even 1,000 AFY, would capture information from few diverters, and provide insufficient real 

time data for responsible water resource management decisions.    

 

Generally, the cost of installing telemetered capable measuring devices for diverters of more than 100 

AFY in small streams and costal watersheds would provide substantial benefits that would far outweigh 

costs. In addition, a deadline of January 1, 2020 provides a reasonable timeframe for compliance, and in 

the case of cost infeasibility, allow diverters of more than 100 AFY suitable time to work with the State 

Water Board to explore avenues of financial assistance.  

 

4. The State Water Board can utilize the public trust doctrine to require measuring and 

reporting of diverters down to 1 AFY.     

The State Water Board can protect coastal watersheds from diversions of 1 AFY by requiring monitoring 

and reporting. The California Constitution declares that the general welfare of the state requires that the 

water resources of the state be put to beneficial use to the fullest extent of which they are capable, and 

that the right to the use of water does not extend to the waste or unreasonable use, method of use, or 

method of diversion of water. Existing law requires the State Board to take all appropriate proceedings or 

actions to prevent waste, unreasonable use, unreasonable method of use, or unreasonable method of 

diversion of water in this state. Existing law reflects the intent of the Legislature that the state take 

vigorous action to enforce the terms and conditions of permits, licenses, certifications and registrations to 

appropriate water, to enforce state board orders and decisions and to prevent the unlawful diversion of 

water. Given the State Water Board’s broad authority to prevent the unreasonable method of diversion, 

the Emergency Diversion Regulation should require all diverters of 1 AFY or more to measure and report 

diversions.   

 

Senate Bill 88 does not preclude the State Water Board from including 1 AFY diverters into the 

Emergency Diversion Regulation.  While we recognize that Senate Bill 88 only requires 10 AFY and up 

diverters to measure and report, that does not limit the State Water Board’s state constitutional authority 

and responsibility to prevent all unreasonable methods of diversion. Senate Bill 88, Section (3), contains 

two general provisions. First, Section (3) includes a direct mandate to: 

 

“Require a person who diverts 10 acre-feet of water per year or more under a permit or 

license to install and maintain a device or employ a method capable of measuring the rate 

of direct diversion…” 

 

This requirement is a specific command directed at any individual – not the State Water Board. In 

California Trout, Inc. v. State Water Resources Control Board (California Trout),6 the court ruled that 

while the Legislature has the authority to fashion rules concerning reasonableness, likening Legislative 

rules of reasonableness to negligence per se.7 However, California Trout went further to hold that the 

Legislature has the power to enact general rules governing the reasonable use of water, the State Water 

Board has a similar regulatory authority.8 The Water Code authorizes the State Water Board, in carrying 

out its statutory duty to administer the state’s water resources, to “exercise the adjudicatory and regulatory 

functions of the state.”9 In that role, the State Water Board is granted “any powers . . . that may be 

necessary or convenient for the exercise of its duties authorized by law”.10 Given the State Water Board’s 

statutory charge to “prevent waste, unreasonable use, unreasonable method of use, or unreasonable 

                                                           
6 California Trout, Inc. v. State Water Resources Control Bd. (1989) 207 Cal.App.3d 585 (California Trout). 
7 Id. at p. 624. 
8 Light v. State Water Board, First Appellate District, pg. 16 (June 16, 2014).  
9 California Water Code § 174. 
10 California Water Code § 186, subd. (a). 
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method of diversion of water in this state”11 and the recognized power of the Legislature to pass 

legislation regulating reasonable uses of water, the State Water Board’s mandate to “exercise the . . . 

regulatory functions of the state”12 necessarily includes the power to enact regulations governing the 

reasonable use and diversion of water. Therefore, while the Legislature may have created its own per se 

rule for requiring 10 AFY diverters to measure and report, California Trout holds that the State Water 

Board has broader authority to regulate the rules governing reasonable use – including the authority to 

require diverters of less than 10 AFY to measure and report diversions.   

 

The Reasonable Use Doctrine and the Public Trust Doctrine dictates that the State Water Board has an 

affirmative duty to protect all public trust resources. Water use by both riparian users and appropriators is 

constrained by the rule of reasonableness, which has been preserved in the state Constitution since 1928.13   

Existing alongside the rule of reasonableness is a second doctrine imposing at least a potential limit on 

private uses of water. As the Supreme Court has explained that doctrine, the state holds the navigable 

waterways in “public trust” for the benefit of state residents.14 

 

In defining the role of the public trust doctrine in water rights policy, Audubon Society recognized that 

“the public trust doctrine and the appropriative water rights system administered by the Water Board 

developed independently of each other. In bringing the two together, the court held that the doctrine (1) 

prevents any party from acquiring a vested right to appropriated water in a manner harmful to the interests 

protected by the public trust; and (3) “[t]he state has an affirmative duty to take the public trust into 

account in the planning and allocation of water resources, and to protect public trust uses whenever 

feasible.”15  Measuring and reporting water diversions is a fundamental principle for “planning and 

allocation of water resources.” Therefore, the State Water Board has an affirmative duty to require 

measuring and reporting of small streams and coastal waterways to ensure public trust resources are 

protected. Thus, the State Water Board should require all 1 AFY diverters in coastal watersheds to 

measure and report diversions as part of the Emergency Diversion Regulation.   

 

*** 

 

Drought conditions have underscored the fact that California is in urgent need of better data on water use, 

from all sectors, to allow for better management of water resources. We thank State Water Board staff 

and Members for work to develop Emergency Diversion Regulations to place California on a path of 

better informed water resource management decisions, for the protection and profit of all beneficial uses 

in the state.   

 

We look forward to continued work together to ensure clean, abundant water for California. 

 

Sincerely, 

 

 

 

 

Rickey Russell                                                                            Sean Bothwell 

Policy Analyst                Policy Director 

California Coastkeeper Alliance            California Coastkeeper Alliance 

 

                                                           
11 California Water Code § 275. 
12 California Water Code § 174. 
13 Cal. Const., art. X, § 2; hereafter Article X, Section 2. 
14 National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 434, 437 (Audubon Society).  
15 Audubon Society, at pp. 445–446, fn. omitted. 
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      December 17, 2015 
 
 
 
Jeanine Townsend, Clerk to the Board  
State Water Resources Control Board  
1001 I Street, 24th Floor  
Sacramento, CA 95814  
 
RE: Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion of 

Water 
 
Dear Ms. Townsend: 
 
The California Farm Bureau Federation (Farm Bureau) and the Wine Institute submit these 
comments for your review.  Farm Bureau is a non-governmental, non-profit, voluntary 
membership California corporation whose purpose is to protect and promote agricultural 
interests throughout the state of California and to find solutions to the problems of the farm, the 
farm home and the rural community. Farm Bureau is California's largest farm organization, 
comprised of 53 county Farm Bureaus currently representing more than 53,000 agricultural, 
associate and collegiate members in 56 counties. Farm Bureau strives to protect and improve the 
ability of farmers and ranchers engaged in production agriculture to provide a reliable supply of 
food and fiber through responsible stewardship of California's resources.  Wine Institute serves 
as the voice for the California wine Industry, representing over 1,000 California wineries and 
affiliated members.  Our mission is to initiate and advocate public policy that enhances the 
ability to responsibly produce, promote and enjoy wine. 
 
 This letter was written jointly with Nick Bonsignore and Paula Whealen of Wagner and 
Bonsignore Consulting Civil Engineers, and Peter Kiel of Ellison, Schneider & Harris.  Farm 

Sent	via	Email	
commentletters@waterboards.ca.gov	
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Bureau appreciates the opportunity to comment on the Proposed Emergency Regulation for 
Measuring and Monitoring (regulation).   
 

While the need to comply with the provisions of Senate Bill 88 is clear, the regulation 
adopted by the State Water Resources Control Board (SWRCB) should strive to make the 
process as practical, efficient, and understandable as possible.  Much has changed for water users 
in California over the past few years and while most people are trying to comply, the number and 
significance of changes make full understanding and compliance very difficult, particularly for 
small farming operations and homeowners who may not have sufficient time or resources to 
engage fully in the process.  Please consider the practical implications of the requested changes 
along with the pressures those changes put on smaller operations. 
 
 
General Comments: 
 
Technical Capacity – There are a limited number of individuals with the qualifications and skills 
necessary to assist the thousands of affected water users in complying with this regulation.  
Nearly all of these individuals are already very busy, particularly given the numerous recent 
changes, and it is likely that the availability of qualified expertise will constrain the ability of 
water users to comply with the regulations.  For this reason the time frames for installation and 
certification of devices should be extended. 
 
Clarification – The impact of the regulations on water users must be conveyed in a format more 
understandable to the typical layperson.  The SWRCB estimates there will be approximately 
12,000 water users impacted by these regulations, nearly all of whom are more focused on the 
holidays than the technical language of the regulation.  While accurate technical language is 
necessary, such language should be accompanied by plain language summaries explaining the 
practical implications of the regulation and how water users will be expected to comply.  For 
example, a person should be able to look at a single chart and see what has changed for them 
based on the type and size of their diversion. There should also be a summary of which forms a 
water use must fill out under what circumstances, accompanied by copies of the forms so it is 
easier to understand what will be expected.   Additionally, the distinction between annual 
supplemental statements required under Water Code §5104 and the occurrence of additional 
reporting under section 917 of the regulation should be clarified – currently it is somewhat 
difficult to understand the different changes.  This clarification should be provided prior to the 
SWRCB meeting when the regulations will be adopted so that water users can have a working 
knowledge of the regulations and will be better prepared to provide the SWRCB with field 
information to help improve implementation of the regulations.   
 
Measurement by Method – The regulations do not appear to adequately allow for methods of 
measurement as identified in Water Code § 1840(a)(1)(B).  Instead of providing for 
measurement by device or method, and then providing for a means of alternative compliance, the 
regulations focus on requiring devices and describe “methods” as a distinct alternative approach 
with more expansive requirements.  For example, Water Code § 1840(a)(1)(B)(i) identifies 
electrical records dedicated to a pump and recent pump test as an appropriate method of 
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measurement, but this is not clear in the regulation that this is an acceptable means of 
measurement.  This and other methods are effective and efficient options that should clearly be 
identified as acceptable methods of measurement.  Additionally, the information required for 
certification of a “method” should be streamlined and stripped of information unrelated to the 
adequacy of method vis-à-vis Water Code section 1840(b) (e.g., “public trust” evaluation, 
“enterprise income” data, informational order-level detail, etc.).  Requirements for a “method” 
should not bias the regulations in the direction of a “device,” or otherwise result in a de facto 
device-oriented standard (e.g., mandatory data submission is a downloadable spreadsheet format, 
etc.). 
 
Season of Diversion – The regulation should clarify that the reporting requirement does not 
apply if a person is not actively diverting.  For water users whose season of diversion is not 
during the period of time when there is a shortage, it is not necessary to report.  If such reporting 
is required, there should be a simple means of compliance that does not involve, for example, 
hourly reporting of zeros. 
 
Appeals – Additional provisions should be added providing for the ability to appeal decisions of 
the Deputy Director, including requests for measurement methods, requests for alternative 
compliance, and requests for additional time under sections 934, 935, and 936.  The ability to 
appeal decisions should be similar to that authorizing appeal of an order on an increase in the 
measurement threshold, which is defined in section 932(d)(6) as being “subject to 
reconsideration under section 1122, et seq.” (Administrative appeal of a board decision or order.) 
 
Editorial comments – References to “Xcel” should be changed to “Excel”.  In Section 920(b) 
sentence 3 – add the word “form” after “statement of change”.  Section 933(b)(2)(B) – are HUC 
10 water basins available to the public on the SWRCB database? 
 
Forfeiture Concerns – One of the key concerns water users have is that the new reporting 
requirements will increase the risk of forfeiture of their water rights when they implement 
conservation practices or use in lieu water.  To alleviate this concern the regulations should 
clarify and streamline how water users should report conservation and in lieu water use to avoid 
risk of unintentional forfeiture.  As with the comment above regarding the need for clarity, this 
issue in particular needs straightforward, plain language summaries so water users can 
understand how reporting under this regulation fits in with reporting conservation or in lieu use. 
 
 
Specific Comments: 
 
Section 917: 

‐ Decision Maker – The determination to require additional reporting should be made by 
the Executive Director to ensure the appropriate legal and policy review is conducted. 
 

‐ Additional Reporting Trigger – The trigger for additional reporting, described in the 
regulation as “when flows or projected available supplies in a watershed or subwatershed 
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are sufficient to support some but not all projected diversion demand,” is too broad.  As a 
practical matter, most watersheds experience times when water is unavailable to certain 
users, but this is generally dealt with by the watermaster, compliance with permit/license 
terms, custom, or the simple fact there is no water to divert.  These typical situations 
differ significantly from the conditions of the past two years where the SWRCB issued 
curtailment notices.  Consequently, it is not appropriate for the additional reporting 
trigger to be anytime projected demand is not to be met. Additional reporting should only 
be required during a declared drought emergency. 
 

‐ Water Availability – Language in the draft regulation concerning the use of water 
measurement information in determinations of water availability exceed the scope of 
Senate Bill 88 and the emergency regulations, have been improperly noticed as part of 
the scope of the current action, include no adequate due process protections, and are 
needless and potentially in conflict with existing section 879 of the board’s regulations. 
 

‐ Monitoring vs. Reporting – The requirement to report water diversion on a more frequent 
schedule than annually may be significantly more onerous than the requirement to install 
devices that are capable of recording diversion data.  For example, while it may be 
feasible to install a device capable of recording hourly measurement (e.g. pressure 
transducer data logger), arranging for this information to be electronically reported on a 
daily or more frequent basis would require a significantly more advanced system.  This 
would require essentially real-time monitoring that is not necessary to achieve 
appropriate management and would be extremely costly to install and maintain.  
 

‐ Frequency of Reporting – The potential frequency of reporting requirements should be 
clarified.    The reporting requirement in 917 indicates that the reporting frequency “shall 
not exceed the frequency of recording required under section 933, subdivision (b)(1).”  
Section 933, subdivision (b)(1) then provides that recording for large diversions shall be 
“on an hourly or more frequent basis” (emphasis added).  It should be clarified that the 
reporting will not be required on a “more frequent basis” even if the data recording is 
provided more frequently. 
 

‐ Penalties – Because this is a new and significantly different requirement, and because 
there is no truly reliable way for the SWRCB to reach and explain to all water users the 
implications of the regulations, the potential fine should be changed.  For example, 
instead of up to $500 per day, the fine should be limited to $500 for failing to report, and 
then once notified of noncompliance by the SWRCB, fines would then accrue on a daily 
basis. 

 
Section 924 

‐ There should be no additional reporting requirements for registrations and certificates. 
The amount of water utilized by registrations, particularly for stockponds, is not 
sufficient to warrant the additional reporting requirements. 
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‐ For many stockponds, the maximum rate of diversion would be very difficult to identify.  
As a practical matter, this occurs during the largest rainfall event of the year (unless the 
pond is already full) and would require significant investment to measure, while 
providing little benefit. 

 
Section 931 

‐ In subdivision (g), and elsewhere in the regulation (including Section 932(b)), it is not 
clear whether the term “diversion” applies to the actual amount diverted or the face value 
of the right.  Use and application of the term “diversion” in section 931 (g) should be 
coordinated with other parts of the regulation, particularly sections 932 and 933.   
 

Section 932 

‐ Subsections (a) and (b) would be more consistent and clear with the following edits to 
Subsection (a): 

 
(a) Except as provided in subdivision (d), the following water right holders shall 
install and maintain a measuring device or employ a measurement method 
capable of measuring the rate of diversion, rate of collection to storage, the rate of 
withdrawal or release from storage, and the total volume of water diverted or 
collected to storage for the following:  
(1) A diversion under a permit or license authorizing a diversion greater than 
10 acre-feet of water per year. Any person authorized to divert greater than 
10 acre-feet of water per year under a permit or license. 
(2) A diversion that is required under Water Code Part 5.1 to be reported in 
a Statement of Water Diversions that has been greater than 10 acre-feet of 
water per year. Any person who has previously diverted or intends to divert 
greater than 10 acre-feet of water per year and is required under Water 
Code Part 5.1 to file a Statement of Water Diversions and Use. 
(3) A diversion under a registration authorizing a diversion greater than 10 
acre-feet of water per year. Any person authorized to divert greater than 10 
acre-feet of water per year or to have a storage facility with a capacity 
greater than 10 acre-feet under a registration. 
 

‐ As shown in the proposed edit above, subsection (a)(3) should be amended to delete “or 
to have a storage facility with a capacity greater than 10 acre-feet” to parallel the 
structure of (a)(1) for permits and licenses.  Water Code section 1228.1 limits diversions 
under livestock stockpond and small domestic registrations to 10 acre-feet or less per 
year; however, there are livestock stockpond and small domestic registrations for storage 
facilities with a volume greater than 10 acre-feet, but with maximum diversion limits of 
10 acre-feet or less.   
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‐ Subsection (c):  The deadline to install and certify a measuring device on water rights of 
1,000 acre-feet per year or more should be changed from July 1, 2016 to January 1, 2017.  
First, in many instances it will likely be unnecessarily disruptive to complete the 
installation work during the irrigation season when facilities need to be operating.  
Second, if the work is conducted in a stream channel, there may be permits required that 
are not readily obtained in such a short time frame and which conditions may prevent 
work during much of the winter and spring.  Third, installation of measuring devices in a 
reservoir is best accomplished when the reservoir is empty or at least significantly drawn 
down, which typically occurs in the fall after irrigation season is over.  The deadline to 
install and certify a measuring device on water rights of 1,00 acre-feet per year or more 
should be changed from January 1, 2017 to July 1, 2017.  Section (c) should be updated 
to include the following edits: 

 
(c) Effective Dates. The deadlines for the installation and certification of 
measuring devices or method shall be: 
(1) On or before January 1, 2017 July 1, 2016, for a water right holder with a 
right or a claimed right to divert 1000 acre-feet or more of water per year. 
(2) On or before January 1 July 1, 2017, for a water right holder with a right or a 
claimed right to divert 100 acre-feet of water or more per year, but less than 1000 
acre-feet of water per year. 
(3) On or before January 1, 2018, for a water right holder with a right or a claimed 
right to divert greater than 10 acre-feet of water per year, but less than 100 acre-
feet of water per year. 
 

Section 933 

‐ Data Retention (b)(3) – A 10-year document retention period is unreasonably long.  
Typical document retention periods for regulatory permits and tax records are two or 
three years, and do not exceed five years.  It is unclear why the raw device data must be 
retained for such a long period given the requirements to report synthesized data annually 
or more frequently to the Board.  
 

‐ Accuracy (e) – While accuracy is important, before creating a “smog certificate” process 
for water diversion, the SWRCB should do a cost benefit analysis to identify how 
frequently, if at all, it is actually necessary to recertify the accuracy of certain devices.    
Additionally, there should be a simple process to certify existing staff gauges and similar 
measurement devices. 
 

‐ Certification Date (e)(1) – This section unfairly burdens diverters who have already 
installed measuring devices (before January 1, 2016).   These diverters must submit 
certification of accuracy with the next "water use report" which would be by June 30, 
2016.  Alternatively, Sections 932(c)(2) and (3), and (1), if the SWRCB agrees to change 
it, allow diverters without devices already in place to have until 2017 or 2018 to install 
and certify devices.  A diverter that already has a device in place should not be required 
to submit certification sooner than a diverter that that does not have a device.    
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‐ Accessibility (j) – Devices should be installed in a manner that is “reasonably” accessible, 

not “readily” accessible.  Many points of diversion are not “readily” accessible due to 
their remote location, so it may be impossible to comply with a regulatory requirement 
for the device to be “readily” accessible, to the extent that term is commonly understood.  
Beyond these practical considerations, there are significant, unaddressed legal difficulties 
associated with the regulation’s assumed authority for access to land without adequate 
notice or the landowner’s consent. 
 

Section 934 

‐ The statutory language clearly provides that both devices and methods are appropriate, 
whereas the language of section 934 imposes additional requirements unrelated to the 
accuracy of the method.  For example, (a)(1)(E), (G) and (H)) are not relevant to the 
accuracy of a method to measure diversion and more appropriately belong in the section 
providing for alternative compliance.   
 

‐ Section 934(b)(1) requires data “recording” at the same frequency as measuring devices 
set forth in Section 933(b).  An accepted measurement ‘method’ should have some 
flexibility in the frequency of determining the amount of water diverted, rather than being 
held to the same standards as those employing one of the acceptable measuring devices.   

 
 Thank you for considering these comments. If you have any questions please feel free to 

contact Jack Rice at (916) 561-5667 or jrice@cfbf.com.   
 
      Sincerely, 
 
      	
      Jack L. Rice 
      Associate Counsel 
      California Farm Bureau Federation 
 
 
       
      Tim	Schmelzer		

Wine	Institute	
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commentletters

From: Ferguson, Bill <BFerguson@SantaBarbaraCA.gov>
Sent: Wednesday, December 16, 2015 8:17 PM
To: commentletters
Cc: Haggmark, Joshua N.; Dyer, Kelley A.
Subject: Comment Letter - Emergency Regulation for Measuring and Reporting the Diversion of 

Water

Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board, 
 
Thank you for the opportunity to comment on the subject draft regulations.  We request that the 
Board consider the following as the regulations are finalized: 
 

1. As noted in our previous comments, our diversions are in remote locations and are 
typically set at a fixed flow rate for periods of days or weeks at a time, but monitored and 
read daily.  Hourly visits to the site would yield little information of value, but would 
consume a large portion of the available staff resources.  The regulations should provide 
an exception from the requirement for hourly observations or recordings for such 
situations, subject to a requirement that the diversion totals be calculated for daily 
intervals in a manner that reflects any adjustments in diversion rates made during the 24-
hour period. 
 

2. It is not clear that the proposed regulations would consider manual recording of a flow 
rate, followed by entry into an electronic spreadsheet for submittal to the Board, to be a 
suitable means of complying with the measurement requirement, in lieu of an automated 
recording device.  We request that the regulations acknowledge that this is approach is 
adequate. 

 
Please feel free to contact us if you have questions. 
 
Thank you. 
 
 
Bill Ferguson 
Project Manager 
City of Santa Barbara 
(805) 560-7534 
Water Resources Division, Public Works Department 
P.O. Box 1990, Santa Barbara, CA  93102 
Fax:  (805) 897‐2613 
Email:  BFerguson@SantaBarbaraCA.gov 
Street Address:  630 Garden Street, Santa Barbara, CA  93101 
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commentletters

From: Suzanne Womack <jsagwomack@gmail.com>
Sent: Wednesday, December 16, 2015 5:14 PM
To: commentletters
Subject: Comment Letter - Emergency Regulation for Measuring & Reporting the Diversion of 

Water

Suzanne Womack 
Clifton Court, L.P. 
3619 Land Park Drive 
Sacramento, CA  95818 
(916) 448-7102 
 
December 16, 2015 
 
Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 
1001 I Street, 24th Floor 
Sacramento, CA 95814 
 
Dear Ms. Townsend, 
 
Clifton Court was first farmed by Native Americans and later farms were established in the 1870’s. 
Today our farm is the last remaining property. The rest of Clifton Court was condemned for the Clifton 
Court Forebay. Our farm is located between the intake for the SWP at Clifton Court Forebay and the 
Federal Fish Screen and pumping plant for the Delta Mendota Canal. Because of our unique location, 
we are asking to be treated differently. We have two major concerns with the Emergency Regulations 
requiring measuring devices for our farm pumps. 
 
1. When the State and Federal pumps are pumping up to 15,000 cfs, Old River flows very rapidly and 
can even have its natural flow reversed. We pump less than 7 cfs. We would like to know what 
measuring devices the State recommends that can accommodate this huge, unpredictable change in 
water flow? Will we have to buy special devices? What do these devices cost? Are the devices more 
expensive than what other farmers will be able to use? We ask that the  State not place an unfair 
burden on our farm.  
 
2. Our farm, Clifton Court, L.P. is under threat of condemnation for the State Water Fix. We ask that 
our farm be exempt from any measurement devices until all threats of condemnation pass. 
 
We look forward to the State Water Resources Control Board addressing our very specific concerns. 
 
Sincerely, 
Suzanne Womack 
Clifton Court, L.P. general partner 
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County of Trinity      
Weaverville CA 96091 
District 1 Supervisor 
Keith Groves  
530-623-8368 
 
 
 
                                                                                                                                         12/14/15 
 
 
California State Water Control Board 
1001 I Street, 24th Floor     
Sacramento CA 95814           
 
 
 
To whom it concerns: 
 
I have just learned of your proposed reporting requirement through SB 88. This proposed requirement 
would be devastating and onerous to the small farms in Trinity County. We have many diverters in 
Trinity County that use a 100 times the thresh hold number of 10 that are eking out a modest living. We 
are a VERY rural county and some of the diversions can be 20 miles from the nearest electricity, and 
hours of travel to get to. Most of the diversions are pre 1914 and have been used since the 1880’s or 
earlier    
To demand these farms to spend 10’s of thousands of dollars that accomplish nothing of value is 
outrageous at best.     Due to our counties unique geology the vast majority of diverted water flows back 
into the drainages where it is reused for environmental or human uses.       There for I strongly urge that 
a broad interpretation of Sec 15 article 3 1840 #2* be used for all of Trinity County. 
 
*    “The board may increase the 10-acre-foot reporting threshold of subdivision (a) in a watershed or 
sub watershed, after considering the diversion reporting threshold in relation to quantity of water 
within the Watershed or sub watershed. The board may increase the 10-acre-foot reporting threshold to 
25-acre feet- or ABOVE if it finds that the benefits of the additional information within the watershed or 
sub watershed are substantially outweighed by the cost of installing measuring devices or employing 
methods for measurement for diversions at the 10-acre-foot-threshold”            
 
Thank you for your consideration        
Keith Groves 
Trinity County Supervisor 
District 1                                                                                          
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Protect, promote, and enhance the economic opportunities and long-term viability 
for El Dorado County farmers, ranchers, and foresters. 

2460 Headington Road 
 Placerville, CA  95667-5216  

Phone: 530.622.7773 
Fax: 530.622.7839 

Email: info@edcfb.com 

 
  

    
 
December 17, 2015  
 

Jeanine Townsend, Clerk to the Board  
State Water Resources Control Board  
1001 I Street, 24th Floor  
Sacramento, CA 95814  
 
RE: Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion of Water 

 
Dear Ms. Townsend: 
 

The El Dorado County Farm Bureau (EDCFB) concurs with the letter and sentiments that the 
California Farm Bureau Federation has crafted regarding the above-mentioned issue.  It reads: The 
California Farm Bureau Federation (Farm Bureau) is a non-governmental, non-profit, voluntary 
membership California corporation whose purpose is to protect and promote agricultural interests 
throughout the state of California and to find solutions to the problems of the farm, the farm home and 
the rural community. Farm Bureau is California's largest farm organization, comprised of 53 county Farm 
Bureaus currently representing more than 53,000 agricultural, associate and collegiate members in 56 
counties. Farm Bureau strives to protect and improve the ability of farmers and ranchers engaged in 
production agriculture to provide a reliable supply of food and fiber through responsible stewardship of 
California's resources. 
 
 This letter was written jointly with Nick Bonsignore and Paula Whealen of Wagner and 
Bonsignore Consulting Civil Engineers, and Peter Kiel of Ellison, Schneider & Harris.  Farm Bureau 
appreciates the opportunity to comment on the Proposed Emergency Regulation for Measuring and 
Monitoring (regulation).   
 

While the need to comply with the provisions of Senate Bill 88 is clear, the regulation adopted by 
the State Water Resources Control Board (SWRCB) should strive to make the process as practical, 
efficient, and understandable as possible.  Much has changed for water users in California over the past 
few years and while most people are trying to comply, the number and significance of changes make full 
understanding and compliance very difficult, particularly for small farming operations and homeowners 
who may not have sufficient time or resources to engage fully in the process.  Please consider the 
practical implications of the requested changes along with the pressures those changes put on smaller 
operations. 
 
 
General Comments: 
 

EL DORADO COUNTY 

FARM BUREAU 

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-17-15

http://www.cfbf.com/CFBF/CountyFarmBureaus/CFBF/CountyFarmBureaus/Default.aspx�
http://www.cfbf.com/CFBF/CountyFarmBureaus/CFBF/CountyFarmBureaus/Default.aspx�


Emergency Regulation – Water Diversion Comments 2 December 17, 2015  
 

Technical Capacity – There are a limited number of individuals with the qualifications and skills 
necessary to assist the thousands of affected water users in complying with this regulation.  Nearly all of 
these individuals are already very busy, particularly given the numerous recent changes, and it is likely 
that the availability of qualified expertise will constrain the ability of water users to comply with the 
regulations.  For this reason the time frames for installation and certification of devices should be 
extended. 
 
Clarification – The impact of the regulations on water users must be conveyed in a format more 
understandable to the typical layperson.  The SWRCB estimates there will be approximately 12,000 
water users impacted by these regulations, nearly all of whom are more focused on the holidays than 
the technical language of the regulation.  While accurate technical language is necessary, such language 
should be accompanied by plain language summaries explaining the practical implications of the 
regulation and how water users will be expected to comply.  For example, a person should be able to 
look at a single chart and see what has changed for them based on the type and size of their diversion. 
There should also be a summary of which forms a water use must fill out under what circumstances, 
accompanied by copies of the forms so it is easier to understand what will be expected.   Additionally, 
the distinction between annual supplemental statements required under Water Code §5104 and the 
occurrence of additional reporting under 917 should be clarified – currently it is somewhat difficult to 
understand the different changes.  This clarification should be provided prior to the SWRCB meeting 
when the regulations will be adopted so that water users can have a working knowledge of the 
regulations and will be better prepared to provide the SWRCB with field information to help improve 
implementation of the regulations.   
 
Measurement by Method – The regulations do not appear to adequately allow for methods of 
measurement as identified in Water Code § 1840(a)(1)(B).  Instead of providing for measurement by 
device or method, and then providing for a means of alternative compliance, the regulations focus on 
requiring devices and describe “methods” as a distinct alternative approach with more expansive 
requirements.  For example, Water Code § 1840(a)(1)(B)(i) identifies electrical records dedicated to a 
pump and recent pump test as an appropriate method of measurement, but this is not clear in the 
regulation that this is an acceptable means of measurement.  This and other methods are effective and 
efficient options that should clearly be identified as acceptable methods of measurement. 
 
Season of Diversion – The regulation should clarify that the reporting requirement does not apply if a 
person is not actively diverting.  For water users whose season of diversion is not during the period of 
time when there is a shortage, it is not necessary to report.  If such reporting is required, there should be 
a simple means of compliance that does not involve, for example, hourly reporting of zeros. 
 
Appeals – Additional provisions should be added providing for the ability to appeal decisions of the 
Deputy Director, including requests for measurement methods, requests for alternative compliance, and 
requests for additional time under sections 934, 935, and 936.  The ability to appeal decisions should be 
similar to that authorizing appeal of an order on an increase in the measurement threshold, which is 
defined in section 932(c)(6) as being “subject to reconsideration under section 1122, et seq.” 
(Administrative appeal of a board decision or order.) 
 
Editorial comments – References to “Xcel” should be changed to “Excel”.  In Section 920(b) sentence 3 – 
add the word “form” after “statement of change”.  Section 933(b)(2)(B) – are HUC 10 water basins 
available to the public on the SWRCB database? 
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Forfeiture Concerns – One of the key concerns water users have is that the new reporting requirements 
will increase the risk of forfeiture of their water rights when they implement conservation practices or 
use in lieu water.  To alleviate this concern the regulations should clarify and streamline how water users 
should report conservation and in lieu water use to avoid risk of unintentional forfeiture.  As with the 
comment above regarding the need for clarity, this issue in particular needs straightforward, plain 
language summaries so water users can understand how reporting under this regulation fits in with 
reporting conservation or in lieu use. 
 
Specific Comments: 
 
Section 917: 

- Decision Maker – The determination to require additional reporting should be made by the 
Executive Director to ensure the appropriate legal and policy review is conducted. 

 
- Additional Reporting Trigger – The trigger for additional reporting, described in the regulation as 

“when flows or projected available supplies in a watershed or subwatershed are sufficient to 
support some but not all projected diversion demand,” is too broad.  As a practical matter most 
watersheds experience times when water is unavailable to certain users, but this is generally 
dealt with by the watermaster, compliance with permit/license terms, custom, or the simple fact 
there is no water to divert.  These typical situations differ significantly from the conditions of the 
past two years where the SWRCB issued curtailment notices.  Consequently it is not appropriate 
for the additional reporting trigger to be anytime projected demand is not to be met. Additional 
reporting should only be required during a declared drought emergency. 
 

- Monitoring vs. Reporting – The requirement to report water diversion on a more frequent 
schedule than annually may be significantly more onerous than the requirement to install 
devices that are capable of recording diversion data.  For example, while it may be feasible to 
install a device capable of recording hourly measurement (e.g. pressure transducer data logger), 
arranging for this information to be electronically reported on a daily or more frequently basis 
would require a significantly more advanced system.  This would require essentially real-time 
monitoring that is not necessary to achieve appropriate management and would be extremely 
costly to install and maintain.   

- Frequency of Reporting – The potential frequency of reporting requirements should be clarified.    
The reporting requirement in 917 indicates that the reporting frequency “shall not exceed the 
frequency of recording required under section 933, subdivision (b)(1).”  Section 933, subdivision 
(b)(1) then provides that recording for large diversions shall be “on an hourly or more frequent 
basis” (emphasis added).  It should be clarified that the reporting will not be required on a “more 
frequent basis” even if the data recording is provided more frequently. 

 
- Penalties – Because this is a new and significantly different requirement, and because there is no 

truly reliable way for the SWRCB to reach and explain to all water users the implications of the 
regulations, the potential fine should be changed.  For example instead of up to $500 per day, 
the fine should be limited to $500 for failing to report, and then once notified of noncompliance 
by the SWRCB, fines would then accrue on a daily basis. 
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Section 924 

- There should be no additional reporting requirements for registrations and certificates. The 
amount of water utilized by registrations, particularly for stockponds, is not sufficient to warrant 
the additional reporting requirements. 

 
- For many stockponds the maximum rate of diversion would be very difficult to identify.  As a 

practical matter, this occurs during the largest rainfall event of the year (unless the pond is 
already full) and would require significant investment to measure, while providing little benefit. 

 
Section 931 

- In subdivision (g), and elsewhere in the regulation (including Section 932(b)), it is not clear 
whether the term “diversion” applies to the actual amount diverted or the face value of the 
right.  Use and application of the term “diversion” in section 931 (g) should be coordinated with 
other parts of the regulation, particularly sections 932 and 933.   

 

Section 932 

- Subsections (a) and (b) would be more consistent and clear with the following edits to Subsection 
(a): 

(a) Except as provided in subdivision (d), the following water right holders shall install and 
maintain a measuring device or employ a measurement method capable of measuring the 
rate of diversion, rate of collection to storage, the rate of withdrawal or release from 
storage, and the total volume of water diverted or collected to storage for the following:  
(1) A diversion under a permit or license authorizing a diversion greater than 10 acre-
feet of water per year. Any person authorized to divert greater than 10 acre-feet of 
water per year under a permit or license. 
(2) A diversion that is required under Water Code Part 5.1 to be reported in a Statement 
of Water Diversions that has been greater than 10 acre-feet of water per year. Any 
person who has previously diverted or intends to divert greater than 10 acre-feet of 
water per year and is required under Water Code Part 5.1 to file a Statement of Water 
Diversions and Use. 
(3) A diversion under a registration authorizing a diversion greater than 10 acre-feet of 
water per year. Any person authorized to divert greater than 10 acre-feet of water per 
year or to have a storage facility with a capacity greater than 10 acre-feet under a 
registration. 

- As shown in the proposed edit above, subsection (a)(3) should be amended to delete “or to have 
a storage facility with a capacity greater than 10 acre-feet” to parallel the structure of (a)(1) for 
permits and licenses.  Water Code section 1228.1 limits diversions under livestock stockpond and 
small domestic registrations to 10 acre-feet or less per year; however, there are livestock 
stockpond and small domestic registrations for storage facilities with a volume greater than 10 
acre-feet but with maximum diversion limits of 10 acre-feet or less.   
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- The deadline to install and certify a measuring device on water rights of 1,000 acre-feet per year 
should be changed from July 1, 2016 to January 1, 2017.  First, in many instances it will likely be 
unnecessarily disruptive to complete the installation work during the irrigation season when 
facilities need to be operating.  Second, if the work is conducted in a stream channel, there may 
be permits required that are not readily obtained in such a short time frame and which 
conditions may prevent work during much of the winter and spring.  Third, installation of 
measuring devices in a reservoir is best accomplished when the reservoir is empty or at least 
significantly drawn down, which typically occurs in the fall after irrigation season is over.  The 
deadline to install and certify a measuring device on water rights of 1,000 acre-feet per year 
should be changed from January 1, 2017 to July 1, 2017. The effective dates for the 10 and 100 
acre-foot threshold diversions should be updated to include the following edits: 

(c) Effective Dates. The deadlines for the installation and certification of measuring 
devices or method shall be: 
(1) On or before January 1, 2017 July 1, 2016, for a water right holder with a right or a 
claimed right to divert 1000 acre-feet of water per year or more. 
(2) On or before January 1 July 1, 2017, for a water right holder with a right or a claimed 
right to divert 100 acre-feet of water per year or more but less than 1000 acre-feet of 
water per year. 
(3) On or before January 1, 2018, for a water right holder with a right or a claimed right to 
divert greater than 10 acre-feet of water per year but less than 100 acre-feet of water 
per year. 
 

Section 933 

- Data Retention (b)(3) – A 10-year document retention period is unreasonably long.  Typical 
document retention periods for regulatory permits and tax records are two or three years, and 
do not exceed five years.  It is unclear why the raw device data must be retained for such a long 
period given the requirements to report synthesized data annually or more frequently to the 
Board.  

 
- Accuracy (e) – While accuracy is important, before creating a “smog certificate” process for 

water diversion the SWRCB should do a cost benefit analysis to identify how frequently, if at all, 
it is actually necessary to recertify the accuracy of certain devices.    Additionally, there should be 
a simple process to certify existing staff gauges and similar measurement devices. 
 

- Certification Date (e)(1) – This section unfairly burdens diverters that have already installed 
measuring devices (before January 1, 2016).   These diverters must submit certification of 
accuracy with the next "water use report" which would be by June 30, 2016.  Alternatively, 
Sections 932(c)(2) and (3), and (1) if the SWRCB agrees to change it, allow diverters without 
devices already in place to have until 2017 or 2018 to install and certify devices.  A diverter that 
already has a device in place should not be required to submit certification sooner than a 
diverter that that does not have a device.    
 

- Accessibility (j) – Devices should be installed in a manner that is “reasonably” accessible, not 
“readily” accessible.  Many points of diversion are not “readily” accessible due to their remote 
location, so it may be impossible to comply with a regulatory requirement for the device to be 
“readily” accessible, to the extent that term is commonly understood. 
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Section 934 

- The statutory language clearly provides that both devices and methods are appropriate, whereas 
the language of section 934 imposes additional requirements unrelated to the accuracy of the 
method.  For example, (a)(1)(E), (G) & (H)) are not relevant to the accuracy of a method to 
measure diversion and more appropriately belong in the section providing for alternative 
compliance.   

 
- Section 934(b)(1) requires data “recording” at the same frequency as measuring devices set forth 

in Section 933(b).  An accepted measurement ‘method’ should have some flexibility in the 
frequency of determining the amount of water diverted, rather than being held to the same 
standards as those employing one of the acceptable measuring devices. 
 
      

The above was submitted by Jack L. Rice, Associate Counsel, on December 17, 2015 and the EDCFB is 
doing likewise. 
 
Sincerely, 
 

 
Reneé Hargrove 
Executive Director 
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commentletters

From: Poulsen, Brian <bpoulsen@eid.org>
Sent: Thursday, December 17, 2015 9:16 AM
To: Wells, Paul@Waterboards; commentletters
Cc: Cumpston, Tom; 'Dave Bolland'
Subject: Comments on Draft Emergency Regulation For Measuring and Reporting Water 

Diversions

Mr. Wells and Ms. Townsend, 
Thank you for taking and considering public comments on the proposed draft emergency regulations for measuring and 
reporting water diversions.  Unfortunately, I am unable to attend the public workshop on this matter, scheduled for 
December 17, 2015.  Therefore, please consider the following comments: 
 

 First, the District needs more time to review and analyze the draft regulation in order to provide the SWRCB 
with substantive/meaningful feedback.  While we appreciate the effort of staff to reach out to the District and 
others in the water community through small working group meetings, proposing and adopting such 
complicated regulations in so little time benefits no one.  Nothing in the regulations appears to address an 
emergency‐specific need of the SWRCB.  Neither will the regulations apply only in times of emergency.    

 Requiring agencies to submit “preliminary” data within three months and then follow up with final data is 
duplicative and serves no legitimately articulated need. 

 Proposed section 934 appears to ignore the explicit statutory language adopted in SB 88, which specifically 
authorizes agencies to employ methods, rather than installing devices, capable of measuring the rate of 
diversions, releases from storage, etc.  Proposed section 934, however, would require agencies to request 
specific approval from the SWRCB to employ methods rather than install devices, and demonstrate that 
installing a device to measure would be unfeasible.  This goes way beyond the language of SB 88.  The SWRCB 
should eliminate this requirements from the proposed regulation. 

 
These are comments are preliminary only and intended for the public workshop on this matter.  Thank you for your 
consideration. 
bp 
 

Brian D. Poulsen Jr. 
Senior Deputy General Counsel 
El Dorado Irrigation District 
2890 Mosquito Road 
Placerville, CA  95667 
 
Phone (530) 642‐4021 
Fax (530) 642‐4321 
 
Please Note: Governor Brown has issued an executive order mandating that all water providers achieve a statewide 25% 
reduction in water use. As a result, the District is required to reduce its water usage by 28% and mandatory watering 
restrictions are in effect. For more information, visit www.eid.org/drought 
 
ATTENTION 
 
The preceding email message/messages string (including any attachments thereto) contains information that may be 
legally privileged, confidential and/or non‐public information.  It is intended to be read only by the individual(s) or 
entit(y/ies) to whom it is addressed.  If the reader of the message/message string (including any attachments thereto) is 
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not an intended recipient, you are on notice that any use, dissemination, distribution, or reproduction of the preceding 
email message/message string (including any attachments thereto) in any form, is strictly prohibited and may be 
unlawful.  If you have received this message/message string in error, please immediately notify the sender by replying, 
and promptly delete the message/message string (including any attachments thereto) entirely from your computer 
system. 
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commentletters

From: T. Connick <tdhc@sonic.net>
Sent: Wednesday, December 16, 2015 7:10 PM
To: commentletters
Subject: “Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion 

of Water.”

Jeanine Townsend, Clerk to the Board  

State Water Resources Control Board  

1001 I Street, 24th Floor  

Sacramento, CA 95814 

  

RE: “Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion of Water.” 

  

            I disagree with this proposed emergency regulation in concept and as drafted in total.  

  

  

1.                     The Drought Emergency Regulation adopted December 1, 2015 by the Board states to be 
authorized by Executive Order’s: B-28-14, B-26-14, B-29-15 and B-36-15 and under the 
Senate Bill 104’s expansion of Water Code section 1058.5. The Board asserts, “[T]he State 
Water Board is unable to address the situation through non-emergency regulations because the 
need for this regulation has arisen due to the current drought emergency and would not be 
timely addressed by non-emergency regulations.” That is not true. The Proclamation of April 
25, 2014  directs the Board to address diversions. Executive Order B-21-13 (5/20/13) should 
have put the board on notice that it had a water delivery management problem. The “Proposed 
Emergency Regulation and Measuring and Reporting December 7, 2015 Agency Draft for 
Public Comment” is drafted as if permanently modifying CH 2.7 Water Diversions and Use 
Reports beyond the declared Drought Emergence. Is this correct? Why not just issue the order 
or regulation? Government Code Section 8627.5 (b) “The orders and regulations shall be in 
writing and take effect immediately on issuance.  The temporary suspension of any statute, 
ordinance, regulation, or rule shall remain in effect until the order or regulation in rescinded 
by the Governor, the Governor proclaims the termination of the state on emergency, or for a 
period of 60 days, whichever occurs first.      

  

2.                     Resolution No. 2015-0075 authorized December 1, 2015 and the Emergency Regulation for 
Measuring and Reporting December 7 are implemented under various Executive Orders and 
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Proclamations ending with Executive Order B-36-15 and Senate Bill 104 (Statutes 2014; 
Chapter 3; Committee on Budget and Fiscal Review). Because the Governor has declared a 
Drought Emergency under the California Emergency Services Act, which takes precedence 
over any emergency regulation, adopted by the Board. Then Government Code section 8570 
(i) “Plan for the use of any private facilities, services, and property and when necessary, and 
when in fact used, provide for payment for that use under the terms and conditions as may be 
agreed upon.” would apply.  Has the Director of the Office of Emergency Services made 
funds available to mitigate the extraordinary drought emergency the monitoring and reporting 
measure regulation is proposing?  Has the State prepared in advance any commitment for the 
expenditure of funds to mitigate the effects of drought emergency from private facilities, 
services or property of the water right holders of others to protect the public trust?   

  

3.                     Executive Order B-29-15 #17 “Invest In New Technologies” This must be where the State is 
implementing its Water Energy Technology (WET) program for water right holders. Where 
the “irrigation system timing and precision technology” is coupled to “water-us monitoring 
software” as described in the “proposed emergency regulation for measuring and reporting 
December 7, 2015 agency draft for public comment”.  It is not surprising that out of The 
Water Quality, Supply, and Infrastructure Act’s $7,545,000,000 funding, no funds were 
allocated for diversion mitigation monitoring. Funds have not even provided by the legislature 
for the suspended WET program. And even Senate Bill 104 is to provide funds for 
extraordinary mitigation measures. Even Senate Bill 88 has $810,000,000 earmarked for a 
respond to climate change and regional water security. So where is the funding! The lack of 
funding over 3-4 years raises serious questions about how much of a drought emergency 
diversion monitoring is. 

  

4.                     The Water Quality, Supply, and Infrastructure Act of 214, approved by the voters as 
Proposition 1 at the November 4 2014, statewide general election, authorized the issuance of 
general obligation bonds in the amount of $7,545,000,000 to finance water quality, supply, 
and infrastructure improvements. Of this amount $2,700,000,000 has been allocated for 
Statewide Water Systems Operational Improvements and Drought Preparedness. Another 
$395,000,000 is allocated for Flood Management.  As the State’s de facto water utility 
entrusted to ensue the state’s regional water security and to effectively administer the Water’s 
of the State, encompasses not only delivering water to each entitled water right holder but 
accounting for those deliveries at each diversion point, to monitor watershed and sub 
watershed flows, to predict and project water availability, and to ensure that water is used 
appropriately by persons holding valid rights are without waste or unreasonable use or 
unreasonable method of diversion. This is why the state needs to provide, control, install and 
maintain “Smart-Meters” just like every other utility, be it water, gas or electric. This is what 
the bond funds were authorized for, to mitigate the effects of the drought. If they have not 
been allocated for this purpose it shows again there is in fact no measuring and reporting 
emergency requiring the December 1, 2015 proposed emergency regulations. 
  

5.                     The state’s assumption is that the diversion point(s) are on the same property as those to whom 
the state has granted water rights. This is not the case. Many cannot give you a right they do 
not have. This being a new use, which would requires “reasonable access” along with 
additional infrastructure for the installation, operation, inspections, testing, readings, 
maintenance, and repair or replacement might be something property owner’s who are not 
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obligated in any way, are willing to provide on their property. Government Code Title 2 
Division 1 Chapter 7 Article 13 Section 8627 provides the Governor with police powers to 
enforce Diversion monitoring. Is this how the Board plans to gain access and install these 
devices? 

  

6.                     With Senate Bills 104 and 88 appear to have bestowed on the unelected Board “emergency 
regulatory” powers without defining what constitutes a regulatory emergency, how long it 
lasts, when regulations would be lifted, what justifies a threat, or if the board chose to 
perpetually invoke renewals in perpetuity.  Does the Board have the same police powers as 
the Governor?   If the Board had a comprehensive water management plan to manage the 
waters of the state which fulfill its public trust obligation by providing and installing ‘smart-
meters’ like other “utilities” there would be no need for “Emergency Regulations” except 
during a real emergency declared by the Governor.  

  

  

T. Connick 

5404 Shallows PL W 

Santa Rosa, CA  



 

 
Jeanne M. Zolezzi 

jzolezzi@herumcrabtree.com 

VIA EMAIL 
 

December 17, 2015 
 
Ms. Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 
1001 I Street, 24th Floor 
Sacramento, CA  95814 
 
Re: Senate Bill 88 and Draft Emergency Regulation for Measuring and Reporting on the 
 Diversion of Water  
  
Dear Ms. Townsend: 
 
The following comments are submitted on behalf of The West Side Irrigation District, Banta-
Carbona Irrigation District, West Stanislaus Irrigation District, and Patterson Irrigation 
District on the Draft Emergency Regulations released by the State Water Resources Control 
Board for Measuring and Reporting on the Diversion of Water.  
 
While we understand that the requirements of the law go into effect shortly, the regulations 
are nevertheless premature.  Water users, particularly larger water users, have not had time 
to consider the impact of the law itself, let alone the specifics of the regulations.   
 
Of particular concern is that portion of the regulations that go beyond measurement, and 
deal with the determination of the sufficiency of flows to support all diversions. It appears 
that the State Board is attempting to justify its flawed methodology for determining water 
availability through adoption of this emergency regulation. The very methodology proposed 
to be included in the regulations is currently the subject to two enforcement hearings and 
five lawsuits. At the very least it is therefore premature to be included in a regulation.  
 
At a minimum the regulation in Section 917 should indicate that the determination by the 
State Board of water availability under this section of the regulation is only an estimate of 
availability.  
 
Very truly yours, 
 
 
 
 
JEANNE M. ZOLEZZI 
Attorney-at-Law 
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Hydro Sierra Energy LLC 
P.O. Box 6978 

Redwood City, CA, 94063 

 
Dear State Water Resources Control Board: 
 
I work for an independent power producer named Hydro Sierra Energy, which owns a small 
hydroelectric power plant in Yuba County, CA and holds a non-consumptive water right to divert 30 
cubic feet per second above a minimum in-stream flow.  
 
Our primary comment on the draft regulations is on the equal treatment of consumptive and non-
consumptive uses for direct diversion permit holders. In previous regulations, such as the curtailment 
guidelines we received in May 2015 (see Exhibit 1 and separate attachment), there was an exception for 
hydroelectric generation by direct diversion where all water was returned to the same stream system. 
 
Exhibit 1 

 
 
The emergency regulations under SB 88 should take a similar approach, providing an exception for direct 
diversion permit holders who divert water for hydroelectric generation and return it to the same stream 
system. Requiring these users to abide by the same reporting standards as consumptive use holders is 
de facto unreasonably expensive and burdensome, since those reports would not advance the state of 
California's understanding of real-time water consumption patterns. 
 
A separate category should be included in the emergency regulations for permit holders who divert 
water for hydroelectric generation and return it to the same stream system. These holders, such as 
Hydro Sierra, already report annually on their diversions using widely accepted methods. Language 
should be included in the regulations allowing these users (identified and certified by the appropriate 
body), to continue with the current reporting practices they have been using for years. 
 
Again, requiring non-consumptive permit holders to report at the same standards as consumptive would 
be unreasonably expensive for no additional benefit to the goal of the regulations. I would be happy to 
provide further input on specific provisions. 
 
Best regards, 
Andy 

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-16-15







KINGS RIVER WATER ASSOCIATION 
OFFICERS 

FRANK ZONNEVELD 
CHAIRMAN 

LARRYCRUFF 
VICE-CHAIRMAN 

RYAN JACOBSEN 
SECRETARYfrREASURER 

STEVEN HAUGEN 
ASSISTANT SECRETARYfTREASURER 

STEVEN HAUGEN 
WATERMASTER 

GARY W . SAWYERS 
ATIORNEY 

KEVIN JOHANSEN 
CONSULTANT ENGINEER 

Jeanine Townsend, Clerk to the Board 

State Water Resources Control Board 

1001 I Street, 24th Floor 

Sacramento, CA 95814 

4888 EAST JENSEN AVENUE 
FRESNO, CALIFORNIA 93725 
TELEPHONE (559) 266-0767 

FAX (559) 266-3918 

December 17, 2015 

EXECUTIVE 
COMMIITEE 

FRANK ZONNEVELD 
CHAIRMAN 

LARRY GRUFF 
VICE-CHAIRMAN 

JERRY HALFORD 
ALTA 1.0 . 

PHIL DESATOFF 
CONSOLIDATED 1.0 

RYAN JACOBSEN 
FRESNO 1.0. 

LOUIE RODRIGUES 
KINGS CO. UNITS 

MARK MCKEAN 
NORTH FORK AREA 

TOMHURLBUTI 
TULARE LAKE AREA 

Re: December 7. 2015 Agency Draft Emergency Regulation for Measuring and Reporting the Diversion of 

Water 

Ms. Townsned, 

The Kings River Water Association (the " KRWA" ) respectfully submits the following comments on the 

Proposed Emergency Regulation for Measuring and Reporting. 

Background 

The KRWA consists of 28 member units that collectively hold all of the pre- and post-1914 appropriative 

water rights (as well as a variety of other water rights) on the Kings River at and downstream of Pine Flat 

Dam. The KRWA also administers the Kings River licenses issued by the Board on Applications 353, 360, 

5640, 10979, 15231 and 16469. The Board has determined that those licenses render the Ki ngs River 

fully appropriated at Pine Flat Dam. The only other water rights claimants on the Kings River below the 

dam are a small number of private parties who claim riparian rights and divert small amounts of water 

through private facilities. 

The KRWA, acting as the Watermaster, allocates water between its members utili zi ng a settlement 

schedule that originates from the late 1800s and that was last modified in 1949. The schedu le reflects 

THIS ASSOCIATION CONSISTS OF I RRI~TION DISTRICTS ANO CORPORATIONS EMBRACING AN AREA OF 1,100,000 ACRES. ITS PURPOSES ARE TO DISTRIBUTE 
THE WATER OF KINGS RIVER IN ACCORDANCE WITH A SCHEDULE MliTUALLY AGREED UPON ANO TO SAVE AND PROTECT THE RIGH"TS OF ITS MEMBERS 
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the water rights of each of the KRWA's members and allocates the full da ily natural flow of the River 

under all conditions. That water is put to beneficial use in a roughly one million acre service area via 61 

points of diversion and rediversion recognized in the above-referenced licenses. 

Consistent with 5888 the KRWA respectfully requests an alternate compliance procedure as part of 

the proposed regulation, when existing measurement and recording systems provide sufficient 

information, the expense of complying with the new requirements is not reasonable in light of the 

benefits to be derived, or there are other circumstances that make compliance impractical- The 

KRWA has consistently utilized the most reliable, consistent and technically feasible measuring and 

recording devices for surface water diversions for many decades. Most are designed to U.S. Geological 

Survey or U.S. Bureau of Reclamation standards and specifications. The devices we utilize provide 

continuous analog recordings of diversions that are collected weekly and reported daily for water 

accounting purposes. From these records instantaneous flows can be determined as well. This system 

is respected by the member units and has resulted in no questions as to inequities of allocations of 

water since implementation. This data has been collected since the early 1920's and reported, as 

required, to the State and member units. 

Our measurement and reporting system coupled with communication with the SWRCB staff, was 

sufficient to allow the local Tulare Lake Basin Watermasters(including the KRWA) to regulate water 

supplies in lieu of curtailments for the 2014 and 2015 drought years as reported in the Emergency 

Regulation Digest and Appendices for Title 23, Division 3, Chapter 2, Article 24 Section 879 dated March 

11, 2015. 

General river and storage conditions are available and online for the system through the U.S. Army 

Corps of Engineers and the CA Department of Water Resources website CDEC. This data is typically 

available daily, and for some parameters hourly, weekly, monthly and annually. 

Converting the current, proven and efficient analog system to digital, as contemplated in the draft 

regulation, would require about $3 million and approximately 3 years to implement, due to the 

relatively few experts available and demand created that will be created by the proposed regulation. 

The result would be no net gain in the timeliness, quality and quantity of data. And, as the SWRCB is 

well aware, this expense comes at a time when the drought impacts are straining local ratepayers. 

The following are draft regulation specific comments: 

§ 929. Reports of Licensee. 

(b) The requirement to file the annual report within three months of the close of the twelve 

month reporting period could be problematic even if using provisional data. Having to 

amend the annual report of licensee within six months when final data is available causes 

additional work and potential confusion, and it is unclear what additional value is gained by 

submitting provisional data that will likely change when the water year is already over. It is 
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recommended that the current timeline of submitting the annual report within six months 

of the close of the twelve month reporting period be retained. 

(c)(S) The diversion quantities contained in the KRWA licenses were derived from a monthly 

average rate of diversion, rather than a maximum daily rate of diversion. It is recommended 

that the following addition be made to this paragraph: " The maximum rate of diversion, Q!: 

the rate of diversion as utilized in the license, achieved from each point of diversion ... " 

(c)(6) Reservoir storage operations are often controlled by a third party that have their own 

methods of measurement and certification. In the case of the KRWA licenses, Pine Flat 

Reservoir operations are monitored and controlled by the U.S. Army Corps, and the 

operations of Wishon and Courtright Reservoirs are monitored and controlled by Pacific Gas 

& Electric (PG&E) Company. KRWA relies on reservoir data collected by these third parties, 

and has no ability to separately monitor collection of the information or to impose accuracy 

and certification requirements. It is recommended that this paragraph be revised to include 

the recognition that data collected by third parties is acceptable. 

§ 932. Applicability. 

(c)(1) Having a deadline for the installation and certification of measuring devices or method by 

July 1, 2016 for a water right holder that diverts 1,000 or more acre-feet per year will be 

problematic if not already measured. If a new measurement station must be constructed for 

diversions or if significant modifications must be made to an existing measurement station, 

permitting from the appropriate regulatory agencies and compliance with CEQA is likely 

required, which will be difficult, if not impossible, to obtain by July 1, 2016. Permitting could 

potentially include California Department of Fish and Wildlife Section 1600 Streambed 

Alteration Permit, an Army Corps Section 404 Waters of the United States Permit, a Regional 

Water Quality Control Board Section 401 Clean Water Act and/or a Central Valley Flood 

Protection Board Encroachment Permit. Once permits are obtained, water conditions and 

permit conditions must be favorable to allow construction and equipment must be 

available. Combined this could be 5 years or more in duration. In addition, measurement 

equipment may not be readily available. 

§ 933. Measuring Device Requirements. 

(b)(1) Data recording as presented in the draft emergency regulation appears to only allow 

electronic type devices and precludes some tried and true recording measurement methods 

that have proven to be extremely reliable and consistent such as a Stevens Recorder with a 

paper chart that continuously records data but does not automatically upload the data to a 

computer program. 

(b)(2)(B) Why would telemetered diversion data need to be available on a public website? The 

only people that might need to see that data is State Board staff that may need real-time 

data for decision making, not the public. In addition, diversion data would only be useful for 

certain river or stream systems when the SWRCB believes that they must step in to 

implement curtailments. Providing telemetered diversion data on the Kings River for 
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instance, or any of the southern river systems in the San Joaquin Valley, would come at a 

extremely high cost without improvement of accuracy or quality of data. It is recommended 

that the Deputy Director identify which water right holders need to submit telemetered 

data, and this paragraph be modified to include the following: "By January 1, 2020, as 

directed by the Deputy Director, a water right holder who diverts ... " 

(b)(2)(C) As previously noted, reservoir operations are often controlled by third parties, and the 

water rights holder must rely on reservoir data collected by these third parties and has no 

ability to separately monitor collection of storage information. It is recommended that this 

paragraph be revised to include the recognition that data collected by third parties is 

acceptable. 

(1)(1) If a measuring device is determined to be inadequate, this paragraph requires the water 

rights holder to notify the Board and take " appropriate, timely corrective action to comply 

with the accuracy requirements". It must be noted that for diversions requiring any 

construction or modification that permits may be required from the appropriate regulatory 

agencies and comp liance with CEQA/NEPA, along with favorable water conditions to allow 

construction to occur. Defining a date that is "appropriate and timely" for corrective action 

may be very difficult for the water rights holder to determine. 

§ 934. Measurement Method. 

(a)(1)(B) For large diversions, providing all assessor parcel numbers may be impractical. 

Consider excluding the assessor parcel number requirement for diversions serving areas 

larger than 1,000 acres. 

(d) Regarding certification of measurement method accuracy as applied to diversion of water for 

agricultural use, this described methodology is very specific and may not be applicable in 

some geographic areas. It is recommended that a provision be included that allows the 

Deputy Director to identify alternative approaches. 

(e) Shared measurement point described methodology is also very specific and may not be 

applicable in some geographic areas. It is recommended that a provision be included that 

allows the Deputy Director to identify alternative approaches to provide for flexibility. 

§ 935. Alternative Compliance for a Measuring Device or Measurement Method Requirement. The 

current draft of this section appears to provide flexibili ty in the regulation . We encourage 

the Board to continue in that regard . 

§ 936. Request for Additional Time. Current language in the draft emergency regulation states that 

additional time granted by the Deputy Director shall not exceed 24 months, combined, 

under all extension requests. As previously mentioned, permitting for diversions from 

natural water bodies can be time consuming with permits potentially including a CDFW 

1600, ACOE 404, RWQCB 401, Central Valley Flood Protection Board encroachment and 

CEQA/NEPA. Once permits and environmental compliance are obtained, water conditions 

and permit conditions must be favorable to allow construction to occur, and equipment 
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must be available. It is recommended that a range of up to 48-60 months be allowed for 

any extension request, with periodic status updates provided to the Board. 

§ 937. Report of Water Measuring Device. Does each device have to be submitted individually, or 

can a group be submitted at one time? In the instance of the Kings River there are 61 

points of diversion or rediversion where measuring devices might need to be submitted. 

Thank you for considering our comments. We look forward to working with the SWRCB. If you have any 

further questions or comments please contact me. 

Sincerely, 

#f~ 
Watermaster 

Cc: Felicia Marcus, Chairman, State Water Resources Control Board 

Dee Dee D' Adamo, Member, State Water Resources Control Board 
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PATRICK J. “MIKE” MALONEY       (510) 521-4575    THOMAS S. VIRSIK 

FAX (510) 521-4623 
e-mail: PJMLAW@pacbell.net  

 
Via email to Clerk of the Board commentletters@waterboards.ca.gov 
 
December 14, 2015 
 
 
Felecia Marcus, Chair 
State Water Resources Control Board 
c/o Jeannine Townsend, Clerk of the Board 
1001 I Street, 24th Floor 
Sacramento, CA 95814 
 
 Re:  Emergency Regulations for Measuring and Reporting the Diversion of Water 
 
Dear Chair Marcus: 
 
This office is providing the within comments on the Emergency Regulations being 
considered in connection with SB 88 on the reporting of (surface) water diversions.  
Because the Fact Sheet reflects a different person to whom the public is to send 
comments, we have copied Mr. Paul Wells on this comment letter. 
 
Based on our experience in the Napa Valley, the Salinas Valley, and the Imperial Valley, 
we are broadly supportive of regulations that require reporting of water use consistent 
with (near current) technological standards.  Our advocacy of this position is long-
standing and was most recently detailed in a certain October 14, 2014 letter on the Dry 
Year Report (including attachments and correspondence from as early as 2002).  See 
Parts 2, 3, and 4 (pages 3 to 4) of the October 14, 2014 letter on the Dry Year Report as 
well as the June 28, 2014 letter (addressing in part prior Board policy denying diverters 
the ability to report). 
 
With respect to proposed regulation § 9201 about statements of water diversion, 
subsection (d) may pose problems in the Salinas Valley.  As noted at page 5 of the April 
2, 2002 letter on Prof. Joseph Sax’s report  (included with our October 14, 2014 letter), 
this Board and its staff have been inconsistent over the course of years on what 
constitutes ground versus surface water in the Salinas Valley, much of which water in the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1  The several proposed regulatory sections are nearly identical, so our concerns 
may apply to other reporting requirements.   
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Felicia Marcus, Chair         Page 
December 14, 2015 
  

2 

southern reaches is drawn from wells that may interact with flows originating from the 
Salinas River channel.  Our Salinas Valley clients’ statements of water diversion have 
taken a belt and suspenders approach and reported total water use, without making a 
distinction whether the water is legally ground, surface or underflow (in whole or part).  
The regulation suggests that a hard mathematical division will now be required between 
the ground and surface water.  If that mathematical division is insufficient or 
controverted, the reporter runs the risk a violation of SB 88 and substantial penalties.    
 
At a minimum, one can expect great inconsistencies among the collective 
characterization of the nature of the water diverted in the Salinas Valley for at least the 
next several years, especially given that not all diverters may have been reporting to date.  
The threat of penalty for mislabeling the “type” of water reported may act as a 
disincentive for compliance.  We suggest that the regulation be modified so that diverters 
have no liability when they report based on their good faith understanding of the nature 
of the water they divert – be it called surface, ground, or underflow.  We suggest that the 
term “groundwater” in subsection (d) of section 920 be changed to: “groundwater (other 
than water that may be underflow of the source of a surface diversion)”.   The legal 
distinction between so-called surface and ground water is eroding in any event and it 
appears far more important to accurately reflect total water use (and its various details) 
than to label it.   
 
Thank you for allowing us to comment on this important public matter. 
 
Very truly yours, 
 
Thomas S. Virsik 
 
Thomas S.  Virsik 
 
 
c. Paul Wells, Paul.wells@waterboards.ca.gov  
 
Encl. 
October 14, 2014 letter comments re Dry Year (includes 2002 Sax report letter and June 
28, 2014 letter) 
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PATRICK J. “MIKE” MALONEY                                    (510) 521-4575                  THOMAS S. VIRSIK 
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e-mail: pjmlaw@pacbell.net  

 
Via email to Clerk of the Board commentletters@waterboards.ca.gov 
October 14, 2014 
 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA 95812 
Attention: Clerk of the Board 
 
 Re:   Dry Year Report Comments 
    
Madame Chair: 
 
The Law Office of Patrick J. Maloney (the Law Firm) is providing the within public comments 
pursuant to the Notice of Solicitation Regarding Improvements to the Implementation and 
Enforcement of Water Rights During Drought Conditions issued by the State Water 
Resources Control Board (SWRCB or the Board).  These comments are informed to a significant 
extent by the 1978 Dry Year Report, referenced in the Notice of Solicitation, with which the Law 
Office largely agrees.  Please note that the comments are not filed on behalf of any specific 
current, past, or potential client.  The examples used below have been selected in part because 
the Law Firm is familiar with those matters.   
 
The sections below are numbered for purposes of reference, rather than to designate priority. The 
specific queries from the Notice of Solicitation to which this letter offers comments and/or 
suggestions include 1, 5, 6, and 7, but is not limited to those questions as phrased.  This comment 
letter relies on, inter alia, two prior letters by the Law Office of April 2, 2002 and June 28, 2014 
including their listed attachments (including the April 2, 2002 letter), which are enclosed.  
Recommendations or strong concluding suggestions for the SWRCB are set forth in bold for 
ease of readability.  
 
1. Background and Qualifications 
The Law Firm has experience with water and agricultural issues across the State of California.  
The Law Firm is currently working with the Tanimura and Antle Library and Professor Ruben 
Mendoza at California State University at Monterey Bay on The Diseños Project. A soon to be 
published article explaining the Diseños Project is enclosed.  Hopefully this project will give 
California a better understanding about how it developed and help it plan for the future. 
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The Law Firm spends a significant amount of time in any representation listening to and learning 
from well drillers, water purveyors and farmers including but not limited to their employees or 
the irrigators who makes the decision about how and when water is used on a crop or field.  The 
women/men who make these decisions have more impact on the optimization of water than 
anybody else in the water system structure.   The Law Firm is not alone in its opinion. 
 

The role human decisions play in irrigation system performance and water 
management should not be overlooked. In SV and TLB, growers and their 
irrigators decide when, where, and how much water to apply. The operator 
manages soil water and, by extension, deep percolation. While pressurized 
irrigation systems, sprinklers and microirrigation, can precisely control water flow 
and thus have a greater technical potential for field uniformity and delivery 
efficiency, using a high-efficiency technology (e.g., drip) will only increase 
irrigation performance if managed properly. It is the management of those 
systems that results in optimal or non-optimal performance. Likewise, 
performance of surface irrigation systems are significantly influenced by 
operators and can achieve reasonable efficiency levels, though their absolute 
technical potential is far less than pressurized systems. As a point of reference, 
Hanson (1995) reported that efficiencies among irrigation types were similar in 
practice across nearly 1000 irrigation systems monitored in California. Drip and 
microsprinkler systems did not show appreciably higher performance (ibid.). 
Observed irrigation efficiencies ranged between 70 and 85% for both 
microirrigation and furrow irrigation. It is worth noting that actual efficiencies 
may be below or above this range, and that changes in management practice may 
have improved to capture the technical advantage of pressurized systems in the 16 
years since this study was published. At least one study suggests that variance in 
efficiency may not have increased despite the recent use of more sophisticated 
equipment. When irrigation performance was measured on nine drip irrigated 
celery fields in the Salinas Valley, performance was low. Water application rates 
ranged between 85% and 414% of ET, indicating under- and over-irrigation were 
common despite advanced capabilities (Breschini & Hartz 2002). Celery may not 
be representative of other cropping systems less sensitive to water stress; 
however, the results illustrate the potential for current irrigation system 
mismanagement even with advanced technology. Though the ability to apply the 
desired amount of water with each application is limited by the configuration of 
the irrigation system and hence uniformity and efficiency are somewhat 
predetermined, there are many practices growers can use to optimize water 
delivery systems (Dzurella et al. 2012). 

 
Viers, J.H., Liptzin, D., Rosenstock, T.S., Jensen, V.B., Hollander, A.D., McNally, A., King, 
A.M., Kourakos, G., Lopez, E.M., De La Mora, N., Fryjoff-Hung, A., Dzurella, K.N., Canada, 
H.E., Laybourne, S., McKenney, C., Darby, J., Quinn, J.F. & Harter, T. (2012) Nitrogen Sources 
and Loading to Groundwater. Technical Report 2 in: Addressing Nitrate in California’s Drinking 
Water with a Focus on Tulare Lake Basin and Salinas Valley Groundwater. Report for the State 
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Water Resources Control Board Report to the Legislature. Center for Watershed Sciences, 
University of California, Davis at 80 (emphases supplied). 
 
The on the ground decision maker will put the water to reasonable and beneficial use if they are 
given the appropriate tools.  The tools can be technically complex and but at the same time 
simple to use.   The Law Firm over the years has worked with a number of engineers, economists 
and consultants and one of its first requirements is that these individuals understand what the 
decision maker at the lowest level on the water delivery process is doing and why.  She/he 
usually has more knowledge than all of the Harvard, Stanford, UC Davis, CalPoly, UC Berkeley, 
Oxford, Fresno State, etc. graduates about how to optimize the water resources in any given area.   
 
It may not be feasible, but if each member of the Board were to spend a week in a different 
part of the State listening to the “on the ground” people and then the Board member could 
share this information with her/his fellow Board members, the Board’s ability to deal with 
the drought would be materially improved. 
   
In 2002, the Law Firm in its comments (enclosed) on the Sax Report was one of a limited set of 
voices that advocated for a rational and comprehensive modification of the California water 
rights system based on reasonable use, erasing legal distinctions not based in verifiable science 
(such as treating ground and surface water separately), utilizing contemporary technology to 
strategically approach water management, greater emphasis on the Statements of Water 
Diversions, and market dynamics. The Sax Report raised important policy issues and the 
SWRCB choose to ignore them.   The Law Firm was shocked with the responses from interests 
across the State to the Sax Report and the SWRCB’s behavior.    The Law Firm hopes the 
SWRCB does not ignore the issues raised by the drought if the rains come.  California water 
policy cannot be determined by the absence or presence of rain in a given year. 
 
2. State of eWRIMS 
In the Law Firm’s June 28, 2014 letter to the SWRCB (enclosed) it provided two notable 
examples of how the eWRIMS system has failed the public.  It is not necessarily the system itself 
or staff that may be at fault, but prior polices and direction of the SWRCB that frustrated and 
prevented the timely, accurate, and comprehensive use of the system.  The details of two such 
(unrelated) instances are detailed in our June 28, 2014 letter.  For purposes of summary, the two 
instances reflected (1) apparent initial human error1 that responded poorly to multiple attempts 
seeking correction and (2) SWRCB policy that allowed staff to reject Statements of Water 
Diversion (physically returned and/or threats to destroy the submitted documents) when staff 
believed such statements may impact existing filings, seemingly in complete disregard or 
ignorance of the priority system  (i.e., statements based on a pre-1914 right “duplicated” reports 
submitted for permitted post-1914 rights of diversion).    
 

                                                
1 The statements were mislaid, misorganzied, or lost for a number of years, it appears.   
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The 1978 Dry Year Report strongly recommended that the SWRCB encourage and make it 
easier for pre-1914 filers so as to assist in better decision-making, not prevent the filing of 
Statements based on pre-1914 rights.   
 

The Division also believes that provisions should be included in law which 
accelerate the filing of statements of use by pre-1914 diverters and riparians.  This 
data would have greatly assisted the work of the Dry Year Program. 

 
Dry Year Report at 24 (emphasis added).  The Law Firm strongly agrees with the 
recommendation from 1978, which goes to Queries 1, 5, and 7. 
 
3. Use of Statements of Water Diversion 
The Law Firm’s 2002 letter at pages 5 and 6 recommended a general liberalization of the 
Statements of Water Diversion.  The June 28, 2014 letter at page 4 followed up on those 
thoughts.  The recent groundwater legislation appears to track part of what the Law Firm 
advocated in 2002 and again in 2014.  SB 1168, SB 1319, and AB 1739.  The SWRCB should 
continue to support law or regulation that requires all water users to file Statements or their 
equivalents.  All material use of water should ultimately be reported so that one can then 
compare uses, surpluses, and deficits, thereby encouraging conservation and the orderly 
transfer of water.  The days of using water in secret, hiding one’s claim of right along with the 
actual use, must end.  It remains important to have a definable water entitlement subject to 
drought impacts to support the stability of property ownership across California.  That stability is 
undermined when the information about that right, its use, and comparison to others’ rights and 
use remain hidden. 
   
The 1978 Dry Year Report recommended public reports and analyses of the rights and 
water uses, which recommendations were washed away with the spring rains of 1978.  Dry Year 
Report, at 26-29 (recommending a “water management section” be created that would, inter alia, 
collect and organize data and reports, use them to determine availability of water in critical areas, 
and then communicate it.)    Queries 1, 5, 6, and 7.  Recommendations of how to affect such 
goals using current tools are addressed below at part 5.  
 
4.   Confidentiality of Water Uses and Rights   
The SWRCB, water agencies, and farming interests across the State have been advocates for 
confidentiality.  See July 6, 2000 Order Quashing Subpoena, Application 30532.  Dr. Reinelt’s 
2014 analysis retorts any theoretical or legal bases for maintaining confidentiality.  February 26, 
2014 Letter and submission by Dr. Peter Reinelt, Chair, Department of Economics, SUNY 
Fredonia.  The Law Firm has discussed this issue extensively with farming interests across the 
state.  Many of these interests have flatly stated that confidentiality is irrelevant and every farmer 
is always looking at what the other farmer is doing so he can improve his practices.   One interest 
from the Napa Valley suggested that they are required to disclose all water use in the Napa and it 
has not hurt production or land values.   The practical reason for disclosing all of the water 
data is that farmers learn from each other.   Queries 1, 6 and 7.    
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5. Technology and Tools for Optimization 
There are technical tools being developed and used across the world to help the individual farmer 
better manage water and its use.  The Law Office 2002 letter explained some of the tools it had 
pursued at that time.  See 2002 letter at 2 – 3.  Since that time the Law Office has continued to 
pursue solutions to water management challenges, and is associated with two recent patents for 
water optimization (Patents:  Systems and Methods for Optimized Water Allocation, United 
States Patent Sep 28 2010 US7805380, United States Patent Dec 25 2012 US8341090. 
 
The SWRCB should require all water users who deliver water to third parties to do so 
without undermining or frustrating the use of current technology.   For instance, if a water 
purveyor (such as an irrigation or water district) chooses to deliver water to the ultimate user (a 
farmer) in a way that can frustrate the use of new technology, the SWRCB should find that the 
purveyor (the district, not the farmer) is unreasonably using (or more specifically, unreasonably 
delivering) the water and take appropriate action.   All tools to conserve and optimize water 
resources must be able to work together.  Queries 1, 6 and 7. 
 
6. Salinas Valley and Reasonable Use in Critical Area 
The Dry Year Report mentioned the Salinas Valley (stretching from the mouth of the Salinas 
River in Monterey County to the interior of San Luis Obispo County), but did not perform any 
detailed analysis at that time.  Dry Year Report at 12.  It has been common knowledge for 
decades that a portion of the Salinas Valley in Monterey County near the ocean suffers from 
seawater intrusion.  That pumping near the coast exacerbates the intrusion was well understood 
half a century (or more) ago.  The seawater-intruded water has harmful effects on agriculture 
when used for irrigation, but more critically, it cannot be used as a drinking water source for the 
coastal communities such as the City of Salinas.  Thus, several projects have been analyzed and 
built to address the over pumping and intrusion problems, including reservoirs, later modification 
of the reservoirs, and a water recycling plant to provide an alternate irrigation water source for 
the critical coastal area.   
 
In addition to the physical projects studied and built, the local agency with the most 
responsibility for managing the seawater intruded area – formerly known as the Monterey 
County Flood Control District and presently the Monterey County Water Resources Agency – 
has implemented ordinances, regulations, and other management systems.  Thus, under a local 
program, water extractors have been required to report their water use (i.e., pumping of water 
from a well) and certain farming practices for nearly two decades.  The individual reports of 
water use are not public, but the aggregated water use is released in certain annual reports by the 
Monterey County Water Resources Agency.  The 1995 (earliest) and 2012 (latest) ones are 
enclosed. 
 
These summary reports reveal that water use for row crop in Monterey County has not gone 
down, even with all of the technological irrigation improvements over the last twenty years.  See 
Ground Water Summary Report 2012.  Water use for vineyards, in contrast, has gone down.   
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The overall flat trend of agricultural water use in the Salinas Valley suggests certain possibilities.  
It may be that as presently constructed, the “system” bulges or bottlenecks in a new place when 
regulatory pressure is applied to the targeted bulge or bottleneck.  In other words, because 
regulatory pressure is so crisis-oriented rather than preventative, the symptoms respond to 
regulation, but the underlying problem does not improve.  To address that dynamic, universal 
and public reporting of water use is the necessary approach, so that regulatory actions can 
focus on trends rather than crises.  See Dry Year Report at 26 et seq (recommendations for 
predictive approaches). 
 
Or it may be that the practical technological limit for efficiency improvements has already been 
achieved, and that the only option left to manage agricultural water use is to set hard limits on 
extraction amounts.  (In others words, one gets a set amount one can use on many acres of a low 
water crop or on fewer acres of a high water crop.)  The new groundwater legislation programs 
may reach that conclusion, at least for certain basins.  Even if hard limits are the necessary long-
term solution, technological advances remain a key component for optimizing water use under 
any regulatory system.  The SWRCB should require that the state of the art in technology be 
applied to water consumption and management issues in California.    Many water advisors 
(lawyers, engineers, consultants) suggest to water users that the best way to guarantee one’s 
water source and right is to use as much water as one can.   Instead, the SWRCB should 
guarantee water and water rights to the water users who use the best water optimization 
practices based on the state of the art.   We recognize that this is a moving target but the 
failure to reasonably adopt current technology should be grounds for a finding by the SWRCB of 
unreasonable use.  The Law Firm sees no difference between such an action by the SWRCB and 
Air Resources Agency findings that an emitter must install certain pollution preventing devices. 
 
The above discussion goes to Queries 6 and 7. 
 
7. Opportunity at Salton Sea for State’s Drought Protection 
The 1978 Dry Year Report and the Board’s 2014 activities allocate substantial resources on 
managing the Sacramento and San Joaquin (Delta) situation, e.g., the curtailment proceedings 
earlier this year.  These comments will not address the Delta per se, given the likelihood of 
constructive suggestions from many other interests and commentators with substantial Delta 
experience.  These comments will instead address the other major water situation with critical 
public policy implications during this drought – the Salton Sea. 
 
The Board addressed the Salton Sea to a degree in 2002 and 2003 when it approved the 
agricultural to urban transfer known as the Quantification Settlement Agreement or QSA.  WRO 
2012-13 (Revised) (SWRCB recognized it has a duty to reopen the Order if circumstances 
change)2.  While the QSA and the Sea has been mired in litigation and other controversy these 

                                                
2 The relevant portion of the Order reads at pages 79-81: 
 

Because irrigation efficiency is not the only fact relevant to a determination of 
reasonableness, it would not be appropriate to find, as requested by IID, that the 
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past 12+ years, including whether the State shall, may, or must meet its restoration obligation 
and how, these comments will avoid all such “legal” controversies as much as possible. 
 
While the 1978 Dry Year Report concentrated on the Sacramento and San Joaquin areas, it 
recognized in its recommendation section that the proposed data management and collection 
proposals were not limited to the Delta, but “to ensure full and equitable distribution of waters of 
the State so as to protect the public interest and the environment in accordance with water rights 
priorities.”  Dry Year Report at 26.  The proposals included studying “specific trouble areas.”   
Id. at 27.  The Salton Sea is presently one such “trouble area” that has statewide impact on 
drought management.  The Order approving the QSA recognized that the implementation of the 
transfer was a concern for the entire State, not just the specific parties to the QSA.  
“Implementation of the transfer as approved by this order will benefit not just the parties to the 
transfer, but the State as a whole.”  WRO 2002-13 (Revised) at 84.   The QSA, including the 
Salton Sea, must therefore be analyzed from a statewide perspective, not parochially. 
 
The water that presently flows to the Sea (1.0- to 1.2 MAF) could be substantially reduced 
if the Sea was managed (restored) to a smaller volume.  Dr. Terry Fulp, Regional Director of 
the Bureau of Reclamation’s Lower Colorado Region, informed the Imperial Irrigation District 
(IID) that the Bureau advocated a “smaller and sustainable [Salton] Sea” during his public 
presentation on September 16, 2014.   

 
1:42:13 Dr. Terry Fulp – So all along here and in fact we spent a good hour 
with your environmental staff this morning to kick around some ideas about how 
we can really get on a positive again path, albeit first steps with regard to Salton 
Sea solution.  And I’ll use these terms, smaller and sustainable Sea is perhaps 
where we’re headed.  And energy development and all the other ideas that have 
been spearheaded by [IID] President Hanks and others are, I think, very viable 
and also valuable to now try to implement.  That’s the key.  We’ve got to get 
some stuff implemented so we did kick around some ideas with your staff this 
morning.  All that being said, of course, it’s a complex problem again.  As you 
know [IID Director] Matt [Dessert] and others, it’s not an easy thing to fix.  A 
recent report by the report by the Pacific Institute made it very clear about what 
the potential the costs are by not doing something – you know, not just the cost of 
doing something.  And that’s probably a valuable perspective as well.  So I think 

                                                                                                                                                       
circumstances under which we anticipate it may be necessary to reassess IID’s water use 
are limited to changes in IID’s irrigation practices or technological advances in irrigation 
efficiency.  
 
It bears emphasis that by making this finding we do not intend to bind the SWRCB in any 
future proceeding, particularly if circumstances change. To do so would be an abdication 
of the SWRCB’s ongoing responsibility to prevent the unreasonable use of water. (See 
Wat. Code, § 275; see also Tulare Dist. v. Lindsay-Strathmore Dist. (1935) 3 Cal.2d 489, 
567 [45 P.2d 972, 1007] [“What is a beneficial use at one time may, because of changed 
conditions, become a waste of water at a later time.”].)  
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certainly more and more folks are beginning to understand the complexities 
around the Salton Sea and certainly it’s value environmentally, ecosystem wise as 
well as, frankly, for what our intents were when we took those lands out of public 
domain—a runoff repository.  It has to be there.  I mean we need it.  So the key 
now is to figure out what those first steps are to implement some of these ideas to 
get on a path towards that smaller and sustainable Sea.  So I guess in summary, 
it’s going to be another one of those very complex and difficult tough solutions 
and we’re very hopeful, of course, that the State can find their way to meet their 
obligations as well.  
 

September 16, 2014 Imperial Irrigation District Board of Directors meeting at approx. 1:42:13 
http://imperialid.granicus.com/MediaPlayer.php?view_id=3&clip_id=67 (emphases supplied).  
From the Federal perspective, the key to managing the droughts affecting the Colorado River is 
to keep Lakes Mead and Powell above the critical levels.  A “smaller and sustainable Sea” 
materially assists that goal by freeing up water that can be kept in the Lakes for the benefit of the 
many Colorado River (Upper and Lower Basin) states, including California.  In simplistic 
terms:  a restored/managed Salton Sea that needs less water to remain viable allows more 
water to be kept in Lakes Mead and/or Powell. 
 
California is a major beneficiary of keeping the Lake levels up.  As the Board understands, much 
of the Southern California water supply (be it through the Metropolitan Water District or the San 
Diego County Water Authority) (MWD and SDCWA) comes from the Colorado River, so any 
elevation building that aids the reliability of Southern California supplies from the Colorado 
River reduces the pressure on Northern California waters and makes the critical remaining 
supply more available for other uses.  In this drought era, its a complex zero sum game.  
Unfortunately, much time, effort, and money have been spent in endless litigation, studies, and 
posturing by the many water entities associated with the QSA on local power and fiscal 
struggles, e.g., the QSA litigation and the several lawsuits among MWD, SDCWA, and their 
respective allies.  Those lawsuits and use of political capital and financial resources by the 
squabbling water parties do not assist the State in optimizing its overall water resources – a key 
premise of the transfer.  “If the proposed transfer is not implemented because the cost of 
mitigation is too high, the consequences to the State’s water supply and to the San Francisco 
Bay/Sacramento San Joaquin River Delta (Bay-Delta) could be severe.”  WRO 2012-013 
(Revised) at 44.  
 
Proposals for a smaller and sustainable Sea3 were offered multiple times over the past decade and 
more, but one or another local agency (i.e., not the State) chose to thwart such efforts for its own 
presumably parochial reasons.  For example, the Metropolitan Water District was given an 
opportunity to use its considerable political and economic might to support discussions about a 

                                                
3  A group of farming interests, using the resoucres of world-class Dutch engineering, indepedently 
developed a flexible and low cost (according to the Salton Sea EIR prepared by the State) approach to 
restoration.  The Dutch firm obtained a patent for the restoration plan. Method of Restoration of Highly 
Saline Lake, United States Patent November 16, 2010 US 7,832,959 B1, enclosed. 
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rational long-term Sea solution – the low-cost Dutch designed one -- that could make more water 
available to the State, but MWD chose otherwise.  See enclosed February 8, 2005 letter (copy to 
Jeffrey Kightlinger, MWD’s General Counsel at the time, now its General Manager).   The local 
agencies – including MWD -- are now reaping the effects of their prior shortsighted decisions to 
treat the Salton Sea as a pawn, such as dwindling storage outlooks.  The local government 
agencies have to date preferred to posture and squabble instead of immediately and 
constructively addressing the Sea and improving the State’s (and their own) water picture.  Had 
the Sea restoration been resolved ten years ago, there would today be hundred of thousands of 
additional acre-feet available for Lake elevation building and thereby a reduction of pressure on 
the Delta during the drought.  “Local” water battles waged by intransigent government agencies 
and parochial interests can cause significant statewide harm, especially during a drought.  In 
addition, the fights over water issues among government agencies of the State of California are 
costs that neither ratepayers nor the taxpayers should be forced to bear. 
 
The failure of the State to timely solve the Salton Sea problem has allowed the various local 
governmental entities to ignore available solutions and instead pander to local political pressure, 
which does not solve the problem.  With respect to the serious groundwater problems, the 
Legislature in its recently enacted groundwater laws now require the local governments to 
develop solutions to their groundwater problems within a fixed period of time or the SWRCB 
will impose a solution.  The SWRCB can adopt a similar approach to problem areas of statewide 
impact such as the Salton Sea.  It should give the local governments a specific time frame to 
resolve the problem, or the SWRCB will step in and do it for them for the good of the State.   
The opportunity to curb waste and put to reasonable use additional hundreds of thousands of acre 
feet of water in this time of drought is too important to California’s wellbeing to allow local 
government agencies and parochial interests to frustrate it. 
 
The Dry Year Report supports a State-led foray into a problem area that may have substantial (in 
this case, beneficial) impacts to the State.  State-led coordination and including “other” areas of 
State interest in the Board’s management were both recommended in the Dry Year Report.  Dry 
Year Report at 27 (point 7) and 28 (point 6).  It is time to pursue the obvious opportunities in 
the Southeastern corner of the State for the overall benefit to the State and region.  Query 
7.   
 
Closing 
The 1978 Dry Year Report’s recommendations were practical, long-term, and fundamentally 
straightforward:  acquire the data, analyze the data, and plan accordingly (and above all, 
publically).  Over a century ago the then-State Engineer predicted that untimely data collection 
and analysis would lead to unwelcome results, politically and practically: 
 

When, as is sure to come, the State is forced to take control of her streams for 
irrigation, arterial drainage, and reclamation regulation, it will be found that the 
time has passed in which alone the data might have been acquired necessary for 
intelligent action, both in an engineering and political way. 
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William Hammond Hall, Report of the State Engineer to his Excellency R. W. Waterman, 
Governor of California, for the Year and a Half ending December 31, 1888, JCSA, 28th sess. 
(Sacramento, 1889), Assembly, 1:9-10, 8.  The current drought is forcing the State to finally 
acquire the data and intelligently manage its water resources.   
 
Thank you for allowing the Law Firm to provide comments on an important public matter with 
long-term strategic implications to the future of the State.   
  
Sincerely, 
 
Patrick J. Maloney 
 
Patrick J. Maloney 
 
  
Enclosures: 
  

Mendoza, Ruben G, Ph.D, RPA, THE DISEÑOS PROJECT, A Geospatial Visualization of 
the Environmental History of California, 1769-1862, Boletin Vol. 30 November 1, 2014 
(Journal of the California Mission Studies Association)   
  
Water Conservation Practices – Monterey County Water Resources Agency: 
 1995 Ground Water Extraction Data and Agricultural Water Conservation Practices 
 Ground Water Summary Report 2012 – Monterey County Water Resources Agency  
 
Method of Restoration of Highly Saline Lake, United States Patent November 16, 2010 US 
7,832,959 B1 
 
Linus Masouredis (MWD) February 8, 2005 letter to Patrick J. Maloney 
 
Thomas Virsik June 28, 2014 letter to SWRCB with attachments: 

April 2, 2002 Summary of Position on Sax Report 
November 12, 2012 letter re Imperial Valley Statements 
September 28, 2011 email re Maloney documents 
July 6, 2000 Order Quashing Subpoena, Application 30532 
February 26, 2014 Letter and submission by Dr. Peter Reinelt, Chair, Department of 
Economics, SUNY Fredonia  
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The Diseños Project represents the culmination of some 40 years of re-
search by noted California historical geographer and Professor Dr. Da-
vid Hornbeck, Jr., Professor Emeritus of the California State University, 
Northridge.  In an effort to facilitate the transfer of Dr. Hornbeck’s vast 
collections to their new home in the Tanimura & Antle Family Memorial 
Library of the California State University, Monterey Bay, I was recruited by 
land and water rights attorney Patrick J. Maloney to see through the transfer 
and dissemination of these invaluable collections.  To date, this effort has 
been underwritten in large part by the law firm of Maloney, and has pro-
duced thousands of scanned documents from the collections of Hornbeck 
and other archival collections throughout the country. Law clerk Miriam 
Infinger and Information Technologist Dennis Coady have in turn worked 
to identify, categorize, and digitize those documents collected as of this 
writing.

In an effort to raise awareness of the significance of the Hornbeck Collec-
tion, Ms. Jennifer Lucido and I recently submitted the first of a series of 
grant proposals intended to generate funding needed to facilitate the dis-
semination and public education dimensions of the project now underway. 
As a first step towards these initiatives, we applied for the 2014 National 
Endowment for the Humanities Digital Humanities Start-up Grants.  Our 
initial foray constitutes an effort to address the growing water crisis in Cal-
ifornia by way of generating an Internet-based geospatial collection and 
Google Earth mapping of the Monterey Bay. 

The proposed project seeks to deploy a digital humanities approach to sus-
tainability. Historic maps, documents, and other resources of the Spanish, 
Mexican, and early American periods provide critical environmental data, 
and thereby, environmental histories of resource abundance and scarcity 
for the affected regions upon which millions of Americans depend. Horn-
beck’s pioneering historical geography and geospatial studies have pro-
duced a formidable archive of primary sources and Mexican land grant 
maps or diseños and constitute the centerpiece of this project. The proposed 

THE DISEÑOS PROJECT
A Geospatial Visualization of the Environmental 
History of California, 1769–1892

Rubén G. Mendoza, PhD, RPA, CSU Monterey Bay 
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grant seeks to assemble a team of geospatial technicians, anthropologists, 
social historians, historical geographers, and environmental scientists for 
the expressed purpose of formulating a digital humanities approach to ad-
dressing California’s current environmental crisis and the broader ques-
tion of sustainability.

By remapping the changing landscapes of early California, both legisla-
tors and environmental scientists will be able to make informed decisions 
for future planning and conservation.  Given that folk cartographies and 
plat maps have been given short shrift in recent efforts to address climate 
change and its consequences, the proposed project will develop a web GIS 
and geospatial visualization of the Monterey Bay that introduces prima-
ry sources as a formidable resource for humanistic and scientific inquiry. 
Once the Monterey Bay portion of the online archive has been completed 
and deployed, the prototype will serve as a demonstration project for so-
liciting further public, private, and corporate funding needed to sustain 
and expand the online resource to encompass heritage resources from 
throughout the state of California.

Figure 1. Map of Public Surveys in 
California to Accompany Report of 
Surveyor General, 1859. Source: National 
Archives. Courtesy of Diseños Project, 
Patrick Maloney, esq., Miriam Infinger, 
and Rubén G. Mendoza, 2014.
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Overview of the  
Ground Water Reporting Program 

 
History of the Ground Water Reporting Program 
In February 1993, the Monterey County Board of Supervisors adopted Ordinance No. 3663 that required water 
suppliers within Zones 2, 2A, and 2B to report water-use information for ground water extraction facilities (wells) 
and service connections to the Monterey County Water Resources Agency (Agency).  Monterey County 
Ordinance No. 3717, which replaced Ordinance No. 3663 and was adopted in October 1993, modified certain 
other requirements in the previous ordinance while keeping the ground water extraction reporting requirements in 
place for wells with a discharge pipe having an inside diameter of at least three inches. 
 
The Agency has collected ground water extraction data from well operators, for the period beginning November 1 
and ending October 31, starting with the 1992-1993 reporting year.  Information received from the 300-plus well 
operators in the above-referenced zones of the Salinas Valley is compiled by the Ground Water Extraction 
Management System (GEMS) portion of the Water Resources Agency Information Management System 
(WRAIMS), a relational database maintained by the Agency.  The intent of the ground water reporting program is 
to provide documentation of the reported amount of ground water that is extracted from Zones 2, 2A, and 2B of 
the Salinas Valley Ground Water Basin each year. 
 
Since 1991, the Agency has required the annual submittal of Agricultural Water Conservation Plans (Ordinance 
3851), which outline the best management practices that are adopted each year by growers in the Salinas Valley.  
In 1996, an ordinance was passed that requires the filing of Urban Water Conservation Plans (Ordinance 3886). 
Developed as the urban counterpart of the agricultural water conservation plans, this program provides an 
overview of the best management practices being implemented by urban water purveyors as conservation 
measures. 
 
2012 Ground Water Summary Report 
The purpose of this report is to summarize the data submitted to the Agency by well operators in February 2013 
from the following annual reports:  

 Ground Water Extraction Reports (agricultural and urban) 
 Water Conservation Plans (agricultural and urban)  
 Water and Land Use Forms (agricultural) 

The agricultural data from the ground water extraction program covers the reporting year of November 1, 2011, 
through October 31, 2012; the urban data covers calendar year 2012.  The agricultural and urban water 
conservation plans adopted for 2013 are also summarized.  This report is intended to present a synopsis of 
current water extraction within the Salinas Valley, including agricultural and urban water conservation 
improvements that are being implemented to reduce the total amount of water pumped.  It is not the purpose of 
this report to thoroughly analyze the factors that contribute to increases or decreases in pumping. 
 
Reporting Methods 
The Ground Water Conservation and Extraction Program provides well operators with a choice of three different 
reporting methods for each of their wells:  Water Flowmeter, Electrical Meter, or Hour Meter (timer). The summary 
of ground water extractions presented in this report is compiled from data generated by all three reporting 
methods.  Ordinance 3717 requires annual pump efficiency tests and/or meter calibration of each well to ensure 
the accuracy of the data reported.   
 
Disclaimer 
While the Agency has made every effort to ensure the accuracy of the data presented in this report, it should be 
noted that the data are submitted by individual reporting parties and are not verified by Agency staff.  In addition, 
since so many factors can affect the extraction calculations, it is understood that no reporting method is 100 
percent accurate.  The Agency maintains strict quality assurance in the compilation, standardization, and entry of 
the data received.  The Agency received Ground Water Extraction Reports from ninety-seven percent (97%) of 
the 1867 wells in the Salinas Valley for the 2012 reporting year.  Agricultural and Urban Water Conservation Plan 
submittals for 2013 were ninety-four percent (94%) and one hundred percent (100%), respectively. 
 
Reporting Format 
Ground water extraction data are presented in this report by measurement in acre-feet.  One acre-foot is equal to 
325,851 gallons.     
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Ground Water Extraction Data Summary 
 
The Salinas Valley Ground Water Basin is divided into four major hydrologic subareas whose boundaries are 
derived from discernible changes in the hydrogeologic conditions of the underground aquifers.  Figure 1 (below) 
illustrates the Agency-designated Zones of the Salinas Valley in relation to the hydrologic subareas.  

 
 
 
 
 
 
 

 
 

Figure 1.  Agency Zones and hydrologic subareas of the Salinas Valley Ground Water Basin 
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Figure 2.  Percentage distribution by 
volume of methods used for extraction 

reporting  

Figure 3.  Percentage of total 
extractions by hydrologic subarea 

Ground Water Extraction Data Summary (continued) 
 
Summary of Methods Used for Extraction Reporting 
The distribution of methods used for ground water extraction reporting 
(agricultural and urban) for the 2012 reporting year is shown in Table 1; 
a percentage distribution by volume is shown in Figure 2. 
 
Table 1.   Total extraction data by reporting method 

Reporting 
Method 

Acre-Feet per 
Reporting Method 

Wells per 
Reporting Method 

Water Flowmeter 343,597 1,380 
Electrical Meter 136,543 407 
Hour Meter 9,101 18 
Total (2012) 489,241 1,806 
Average (‘03-‘12) 495,968 1,756 
 
Total Extraction Data by Hydrologic Subarea and Type of Use 
The total ground water extractions for the 2012 reporting year are 
summarized by hydrologic subarea, type of use (agricultural and urban 
in Table 2), and percentage (Figure 3). 
Table 2.  Total extraction data by hydrologic subarea and type of use 

 
 

Subarea 

Agricultural 
Pumping 

(acre-feet) 

Urban 
Pumping 

(acre-feet) 

Total 
Pumping 

(acre-feet) 
Pressure 95,814 18,084  113,898 
East Side 82,451 13,092  95,543 
Forebay 135,971 7,488 143,459 
Upper Valley 132,383 3,957 136341 
Total 446,620 42,621 489,241 
Percent of Total 91.3% 8.7% 100% 
Urban Extraction Data by City or Area  
The total ground water extractions attributed to urban (residential, 
commercial/institutional, industrial, and governmental) pumping for the 
2012 reporting year are summarized by city or area in Table 3.  Figure 4 shows how the total urban pumping for 
2012 is apportioned among each city or area. 
Table 3.  Urban extraction data by city or area 

City or Area 
Urban Pumping 

(AF) 
Percentage

of Total 
Castroville 776 1.82% 
Chualar 130 0.30% 
Gonzales 1,454 3.41% 
Greenfield 2,426 5.69% 
King City 2,735 6.42% 
Marina 4,129 9.69% 
Other Areas (OA)     
OA-Pressure 3,893 9.13% 
OA-East Side 3,434 8.06% 
OA-Forebay 933 2.19% 
OA-Upper Valley 1,081 2.54% 
Salinas 17,360 40.73% 
San Ardo 110 0.26% 
San Lucas 31 0.07% 
Soledad 2,519 5.91% 
Soledad Prisons 1,610 3.78% 
Total 42,621 100.00% 
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Figure 4.  Distribution of urban 

extraction by city or area 
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Agricultural Water Conservation Plans 
 
The Agricultural Water Conservation Plans include net irrigated acreage, irrigation method, and crop category.  
This information is forecasted and indicates what the grower plans to do in the upcoming year.  It reflects the 
changing trends in irrigation methods in the Salinas Valley.  Tables 4, 5, 6, and 7 show the distribution of irrigation 
methods by crop type for 1993, 2011, 2012 and 2013, respectively.  Figure 5 (on the following page) illustrates 
the irrigation method trends from 1993 to 2013. 
 
Table 4.  1993 - net acre distribution of irrigation methods by crop type (based on 94% companies reported) 

 
1993 

 
Furrow 

Sprinkler 
& Furrow 

Hand Move 
Sprinklers 

Solid Set 
Sprinklers 

Linear 
Move 

 
Drip 

 
Other1 

 
Total 

Vegetables 2,349 84,060 30,764 6,607 3,827 3,682 0 131,289
Field Crops 575 2,173 2,236 90 50 48 0 5,172
Berries 1 0 0 0 0 4,158 0 4,159
Grapes 261 0 0 13,347 0 15,976 0 29,584
Tree Crops 0 0 122 251 0 1,216 10 1,599
Forage 41 202 1,327 0 48 0 189 1,807
Unirrigated    N/A
Total 3,227 86,435 34,449 20,295 3,925 25,080 199 173,610
 

 

Table 5.  2011 - net acre distribution of irrigation methods by crop type (based on 94% companies reported) 
 

2011 
 

Furrow 
Sprinkler 
& Furrow 

Hand Move 
Sprinklers 

Solid Set 
Sprinklers 

Linear 
Move 

 
Drip 

 
Other1 

 
Total 

Vegetables 30 24,027 23,409 9,907 869 62,275 185 120,702
Field Crops 35 444 266 80 1,416 544 0 2,785
Berries 0 38 0 340 0 6,810 0 7,188
Grapes 0 0 0 620 0 33,008 0 33,628
Tree Crops 0 0 0 366 0 1,742 0 2,108
Forage 18 0 133 0 0 0 132 283
Other Type2 0 126 2,427 175 12 1,321 100 4,161
Unirrigated     6,137
Total 83 24,635 26,235 11,488 2,297 105,700 417 176,992

 
 

Table 6.  2012 - net acre distribution of irrigation methods by crop type (based on 92% companies reported) 
 

2012 
 

Furrow 
Sprinkler 
& Furrow 

Hand Move 
Sprinklers 

Solid Set 
Sprinklers 

Linear 
Move 

 
Drip 

 
Other1 

 
Total 

Vegetables 0 22,556 19,469 7,476 677 69,040 2,001 121,219
Field Crops 0 323 284 206 1,416 389 140 2,758
Berries 0 122 0 100 0 7,707 0 7,929
Grapes 0 0 0 363 0 34,381 0 34,744
Tree Crops 0 0 0 0 0 1,724 0 1,724
Forage 0 138 172 0 0 1 0 311
Other Type2 36 126 2,297 126 12 886 20 3,503
Unirrigated     6,317
Total 36 23,265 22,222 8,271 2,105 114,128 2,161 178,505

 
 

Table 7.  2013 - net acre distribution of irrigation methods by crop type (based on 94% companies reported) 
 

2013 
 

Furrow 
Sprinkler 
& Furrow 

Hand Move 
Sprinklers 

Solid Set 
Sprinklers 

Linear 
Move 

 
Drip 

 
Other1 

 
Total 

Vegetables 389 19,621 15,737 12,209 591 69,773 2,463 120,783
Field Crops 0 167 166 121 0 280 0 734
Berries 0 122 0 0 0 6,610 0 6,732
Grapes 0 0 0 363 0 34,358 0 34,721
Tree Crops 0 0 0 0 0 1,695 0 1,695
Forage 0 145 107 2 0 1 68 323
Other Type2 0 126 2,592 126 7 900 25 3,776
Unirrigated     1,280
Total 389 20,181 18,602 12,821 598 113,617 2,556 170,044

 

1 “Other” may include an irrigation system not listed here or a different combination of systems 
2 “Other Type” are for other crop types not included, i.e. cactus, flower bulbs, etc. 
NOTE:  Percentage of companies reported varies from year to year 
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Agricultural Water Conservation Plans (continued) 
 
Since 1991, Salinas Valley growers have submitted Agricultural Water Conservation Plans to the Agency.  Table 
8 shows the number of net acres, by year, for selected Best Management Practices (BMPs) or water conservation 
measures which were reported to be implemented over the past five years. 
 
Table 8.   Agricultural Best Management Practices reported to be adopted from 2009 through 2013 

Best Management Practices 2009 2010 2011 2012 2013 
12 Months Set Aside 9,043 7,447 3,285 8,172 1,314 

Summer Fallow 509 692 1,944 688 1,462 

Water Flowmeters 124,561 138,957 144,353 141,595 132,104 

Time Clock/Pressure Switch 126,694 144,853 153,715 152,488 144,693 

Soil Moisture Sensors 32,427 44,644 46,121 46,309 45,953 

Pre-Irrigation Reduction 84,693 96,908 99,362 94,954 92,338 

Reduced Sprinkler Spacing 83,046 90,065 97,926 90,503 89,289 

Sprinkler Improvements 105,495 111,889 115,517 115,946 108,617 

Off-Wind Irrigation 107,552 114,843 116,209 114,110 108,243 

Leakage Reduction 105,702 113,820 115,255 113,372 110,565 

Micro Irrigation System 71,710 67,383 87,464 93,146 84,031 

Surge Flow Irrigation 7,182 8,785 11,473 12,275 10,154 

Tailwater Return System 10,046 16,581 15,402 13,577 8,220 

Land Leveling/Grading 56,482 73,361 76,436 79,534 65,306 
Note: Due to unique crop rotations, it is difficult to account for each BMP used on total Crop Acres; therefore Net Acres were used. 
 

0 20,000 40,000 60,000 80,000 100,000 120,000 140,000 160,000

Net Acres

BMPs

 
Figure 6.  Top Ten Best Management Practices forecasted for 2013 based on reported net acres  

 

Water and Land Use Forms 
 
Agricultural Water Pumped 
The following three figures present the agricultural water pumped (Fig. 7), irrigated net acres (Fig. 8), and amount 
of water used per acre (Fig. 9) by hydrologic subarea and crop type. The data was compiled using the reported 
acreage and water pumped from the 2012 Water and Land Use Forms.  The data accounts for all crop types 
reported and all reporting methods:  Water Flowmeter, Electrical Meter, and Hour Meter. 
Changing weather patterns, variable soils, and crop types affect the amount of water needed for efficient 
irrigation.  Even during a normal rain year, pumping rates will vary from one subarea to another and crop types 
will vary depending on economic demand. 

Time Clock/Pressure Switch 

Water Flowmeters

Sprinkler Improvements 

Off-Wind Irrigation 

Pre-Irrigation Reduction

Micro Irrigation System 

Reduced Sprinkler Spacing 

Land Leveling/Grading 

Soil Moisture Sensors 

Leakage Reduction 
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Urban Water Conservation Plans 
 
Since 1996, the Agency has been collecting data for the Urban Water Conservation Plan program.  Table 9 
shows the forecasted adoption of “Best Management Practices” (water conservation measures) for the past three 
years, as a percentage of total acreage reported.  It is important to note that, while all of the listed practices apply 
to “large” water systems (200 or more customer connections), not all apply to “small” water systems (between 15 
and 199 customer connections).  The practices that apply only to large systems are printed in bold below. 
 
Table 9.  Urban Best Management Practices reported to be adopted from 2011 through 2013 

Best Management Practices 2011 2012 2013

Provide speakers to community groups and media 85% 81% 85% 

Use paid and public service advertising 74% 96% 89% 

Provide conservation information in bill inserts 94% 95% 94% 

Provide individual historical water use information on water bills 92% 92% 96% 

Coordinate with other entities in regional efforts to promote water conservation practices 94% 95% 94% 

Work with school districts to provide educational materials and instructional assistance 61% 92% 91% 

Implement requirements that all new connections be metered and billed by volume of use 99% 99% 98% 

Establish a program to retrofit any existing unmetered connections and bill by volume of use 77% 78% 39% 

Offer free interior and exterior water audits to identify water conservation opportunities 98% 100% 98% 

Provide incentives to achieve water conservation by way of free conservation fixtures 
(showerheads, hose end timers) and/or conservation “adjustments” to water bills 

94% 90% 89% 

Enforcement and support of water conserving plumbing fixture standards, including 
requirement for ultra low flush toilets in all new construction 

78% 98% 94% 

Support of State/Federal legislation prohibiting sale of toilets using more than 1.6 gallons per 
flush 

96% 97% 97% 

Program to retrofit existing toilets to reduce flush volume (with displacement devices) 66% 34% 48% 

Program to encourage replacement of existing toilets with ultra low flush (through 
rebates, incentives, etc.) 

89% 95% 89% 

Provide guidelines, information, and/or incentives for installation of more efficient landscapes 
and water-saving practices 

94% 90% 94% 

Encourage local nurseries to promote use of low water use plants 78% 78% 77% 

Develop and implement landscape water conservation ordinances pursuant to the “Water 
Conservation in Landscaping Act” 

63% 63% 63% 

Identify and contact top industrial, commercial, and/or institutional customers directly; 
offer and encourage water audits to identify conservation opportunities 

89% 87% 89% 

Review proposed water uses for new commercial and industrial water service, and make 
recommendations for improving efficiency before completion of building permit process 

64% 84% 84% 

Complete an audit of water distribution system at least every three years as prescribed by 
American Water Works Association 

74% 92% 93% 

Perform distribution system leak detection and repair whenever the audit reveals that it would be 
cost effective 

79% 97% 98% 

Advise customers when it appears possible that leaks exist on customer’s side of water meter 99% 99% 97% 

Identify irrigators of large landscapes (3 acres or more) and offer landscape audits to 
determine conservation opportunities 

90% 89% 90% 

Provide conservation training, information, and incentives necessary to encourage use of 
conservation practices 

91% 92% 96% 

Encourage and promote the elimination of non-conserving pricing and adoption of conservation 
pricing policies 

91% 86% 86% 

Implementation of conservation pricing policies 96% 91% 91% 

Enact and enforce measures prohibiting water waste as specified in Agency Ordinance No. 
3932 or as subsequently amended, and encourage the efficient use of water 

64% 71% 76% 

Implement and/or support programs for the treatment and reuse of industrial waste water 
/ storm water / waste water 

53% 67% 66% 
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LAW OFFICES OF 

PATRICK J. MALONEY 

2425 WEBB AVENUE, SUITE 100 
ALAMEDA ISLAND, CALIFORNIA 94501-2922 

 
 
PATRICK J. “MIKE” MALONEY                                    (510) 521-4575                  THOMAS S. VIRSIK 

FAX (510) 521-4623 
e-mail: PJMLAW@pacbell.net  

 
 
Via email to Clerk of the Board commentletters@waterboards.ca.gov 
June 28, 2014 
 
 
 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA 95812 
Attention: Clerk of the Board 
 
 
 Re:   Agenda Item 5 – Emergency Regulations 
   SWRCB BOARD MEETING/HEARING  
   Tuesday, July 1, 2014 – 9:00 a.m.  
   Wednesday, July 2, 2014 – 9:00 a.m.  
    
Dear Clerk: 
 
The Law Office of Patrick J. Maloney (the Law Firm) is providing the within public comments 
on the proposed Emergency Regulations (Regulations or Regs) being considered by the State 
Water Resources Control Board (SWRCB or the Board).  Please note that the comments are not 
filed on behalf of any specific current, past, or potential client nor is this letter intended to 
request relief with respect to any pending or past matter.  While the below comments refer to 
actual proceedings, persons, policy, documents, and contents of public files, the references are 
used for illustration and policy discussion purposes only.  The examples have been selected in 
part because (1) the Law Firm is intimately familiar with the matters and (2) they do not relate to 
the basins presently subject to curtailment.   
 
Statement of Support 
Broadly speaking, the Law Firm supports the policy behind the Regulations.  The Law Firm was 
one of a set of voices over a decade ago that advocated for a rational and comprehensive 
modification of the California water rights system based on reasonable use, erasing legal 
distinctions not based in verifiable science (such as treating ground and surface water 
separately), utilizing contemporary technology to strategically approach water management, 
greater emphasis on the Statements of Water Diversions, and market dynamics.  The Regulations 
– and general direction of this Board in the recent past -- are broadly consistent with the 
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approaches the Law Firm advocated in 2002.  It remains important to have a definable water 
entitlement subject to drought impacts to support the stability of property ownership across 
California.  The advocacy in 2002 was based on well-reasoned existing authority rather than any 
unique insights, which authority remains authoritative today.  See Light v. State Water Resources 
Control Board, 2014 WL 2724856 (Cal.App. 1st, June 16, 2014), relying on In re Waters of Long 
Valley Creek Stream System (1979) 25 Cal.3d 339 and People ex rel. State Water Resources 
Control Bd. v. Forni (1976) 54 Cal.App.3d 743. 
 
Cautionary Note on a Lack of a Clean Slate 
The Regulations are based on certain implicit assumptions.  First, the Regs assume that the 
eWRIMS system is accurate and reliable and thus can be used as a primary tool for calculation 
and notice purposes.  Reg § 875(c)(1) and (2); (d).  Another assumption is that prior Board 
policy was consistent with current Board policy, thus all filers and water rights participants are 
on a level playing field.  Neither assumption is entirely accurate.  The Board is not starting from 
a clean slate and should be aware that the present array of filings and information under its 
control arises from varying circumstances and at times was highly influenced by policies 
antithetical to the current policies underling the Regulations.  Our suggestion is to craft a 
regulation that recognizes and provides a means to correct past Board anomalies instead of 
relying on the present unique means of seeking reconsideration at the Board level when a past 
application of (now contradictory) policy or some other error not the responsibility of the water 
user/diverter creates prejudice during a curtailment event.  Reg. 875(f) (curtailment orders 
subject to reconsideration at Board level pursuant to petition process).   
 
Regulations Explain Critical Role of Priority and Role of Statements of Water Diversion   
The record in support of the Regulation contains an explanation of the current law of and Board 
policy about the Water Rights system, including an explanation of the role and processing of the 
Statements of Water Diversion.  Digest, pages 5 et seq.  These explanations include a discussion 
of how senior appropriative water rights may trump junior ones and thus more senior water 
rights holders are more likely to receive water in times of shortage.  Page 6.  Such statements are 
black letter law and presumably uncontroversial on their face.  A key resource used to track such 
senior rights are the Statements of Water Diversion that are to be filed by the vast majority of 
users/diverters.  Page 11.  The Law Firm has assisted clients in filing 100’s of such Statements.  
In the past there existed Board policy hurdles to some of the filings as well as unexplained delays 
that may prejudice filers in the absence of a method to formally work through such anomalies 
ahead of (or parallel to) any curtailment orders or processes. 
 
Examples From Two Non-curtailed Areas 
To concretely illustrate several of the potentially prejudicial past dynamics in the filing system 
and why the Regs need a method to address past practices, the Law Firm will point to two 
separate Statement filing anomalies, one relating to the Salinas Valley and the other to the 
Imperial Valley. 
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With respect to the Salinas Valley, the Law Firm submitted 100’s of Statements for diverters 
starting in the late 1990’s.  The Law Firm has continued to update some, while in other instances 
(former) clients chose to take over that responsibility.  But for reasons unknown to the Law Firm, 
a small but not inconsequential array of submitted Statements remained unfiled for years, with 
the most extreme for over a decade.  Much correspondence (calls, etc.) was exchanged over the 
years to effect processing, with incomplete results.  According to eWRIMS, the last of the early 
2000’s Statements were entered in the database and assigned numbers within the last year.  
Compare in eWRIMS, timely filing of S015562 with late filing of S022475 (both submitted 
March 2002, yet 10,000 Statement numbers apart).  No explanation was provided or notice that 
the late filing had occurred, other than the annual supplemental filing demand (which triggered 
the eWRIMS inquiry and discovery of the recent filing).   There is nothing suggesting that the 
very tardily processed Statements were unique, suspect, or anything other than routine (for the 
Salinas Valley).  Given the peculiar timing, the burden is now on the filer of the timely filed but 
tardily processed Statement(s) to catch up on a decade of supplemental filings.  Thankfully, there 
is no curtailment proceeding with respect to the Salinas Valley so a delay of even a decade need 
not prejudice the filers so long as adequate opportunity is allowed for supplemental filings to be 
added to the database and relate back to the original time periods.  No prejudice appears at the 
moment for the subject Salinas Valley filings.  But had the same situation occurred in one of the 
curtailed basins, the only remedy would be to petition for reconsideration of a curtailment order 
directed to the aggrieved filer and convince the Board of the inequity of imposing prejudice due 
to events out of the filer’s hands.  A simple administrative error or oversight can only be 
addressed by a formal petition to the Board, per the proposed Regs. 
 
The second example comes from the Imperial Valley and is not on its face a function of error or 
unexplained delay, but Board policy.  Statements of Water Diversion based principally on pre-
1914 rights were submitted in 2006 and according to public documents, five years later they 
were all still sitting unprocessed in a staff office, awaiting an executive decision.  See enclosed 
email.  The final decision apparently was made in November 2012 to not process the Statements.  
See enclosed November 13, 2012 letter.1 The policy on which the 2012 decision relies is contrary 
to the policy about water rights and the role of Statements of Water Diversion posted in support 
of the Regs.   The policy of the Board has radically shifted between 2012 and now.   
 
In 2012 the Board’s policy with respect to Statements of Water Diversion included a comparison 
of the quantity of water being reported under various rights, rather than a comparison of the 
rights themselves.  “The Division has received no information to document that the farmers 
divert water in excess of [the permit holder’s] Permit 7643 at Imperial Dam.”  November 13, 
2012 letter, first page.  The current policy posted in support of the Regs, however, focuses on the 
priority of appropriative rights rather than the quantity of water,  “As between appropriators, 

                                                
1  While there was litigation occurring on Imperial Valley water matters for over a decade 
and the permit holder asked the SWRCB to sanction the Law Firm for submitting the Statements, 
the written executive decision to reject all Imperial Valley Statements does not rely on or 
reference litigation or any litigation dynamic.   
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junior water rights holders may only divert when there is sufficient water to completely fulfill the 
needs of more senior appropriators.”  Digest, at page 6.  The submitted Statements sought to 
protect the pre-1914 rights, rather than the permitted rights on which the permit holder already 
reports.   Permit 7643.  The Board has recognized that in the Imperial Valley, the permitted and 
pre-1914 rights exist side by side.   WRO 2002-0013 (revised) at 3.  By definition, the permit 
holder could only report on permit diversions, not pre-1914 ones.  Nor did the permit holder 
choose to file Statements covering pre-1914 right diversions, which could have made the 
individual ones duplicative.  Nevertheless, Board policy firmly rejected any and all Statements 
reporting on pre-1914 rights.  The November 13, 2012 letter is based on prior policy that 
seemingly did not rely on the priority distinctions the present Reg background explains, where 
the priority of the right is key to how curtailment functions.  Digest, at page 6.   
 
Like the Salinas Valley example, had curtailment commenced in the Imperial Valley, the prior 
policy and rejection of the proffered Statements would have left the filers with nothing in 
eWRIMS showing their claim of use of pre-1914 rights so as to avoid curtailment of seemingly 
(and falsely) junior rights.  Again, an aggrieved putative filer would have no option but to seek 
reconsideration based on the material shift in policy at the Board.   
 
Other Policy Issues on Statements of Water Diversion 
The Law Firm also supports the expansion of the use of Statements to report what is now known 
as groundwater, albeit such modifications may occur as part of the process presently in place on 
groundwater management.  As part of any data collection process (via the Statements or 
otherwise), the State should no longer allow individual counties or water districts the right to 
determine the nature of the water right and especially what data is going to be made public.  The 
Board has under prior policy deferred substantially to individual agencies about what water 
information that agency chooses to make public.  For example, in 2000, the Board quashed 
subpoenas for certain water data in the hands of the Monterey County Water Resources Agency 
(MCWRA) because that local agency desired information be kept private.  “The protestants have 
not demonstrated that their need for the personally identifiable information outweighs the need 
of the MCWRA to keep this information confidential.” July 6, 2000 Order Quashing Subpoena, 
Application 30532, at fourth (unnumbered) page, a copy of which is enclosed.  Public policy 
analysis, however, shows that reduced confidentially would result in net gains to the State.  
Letter and submission by Dr. Peter Reinelt, Chair, Department of Economics, SUNY Fredonia, 
February 26, 2014 (originally submitted for SWRCB Immediate Drought Response Options 
workshop), enclosed. 
 
In addition, to the extent that the Board chooses to articulate current policy about Statements of 
Water Diversion in this era of curtailment, the Law Firm suggests that the Board articulate a 
liberal standard on the ground that more information is better than less or none at all.  The 
Imperial Valley Statements rejected by the Board could have been available to provide greater 
and more detailed information about water use in that region, which could assist the Board 
if/when it is called to exercise its continuing jurisdiction over water dynamics in that region.  
WRO 2002-0013 (revised). 
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Thank you for allowing the Law Firm to provide comments on an important public matter with 
long-term strategic implications to the future of the State. 
  
Sincerely, 
 
Thomas S. Virsik 
 
Thomas S. Virsik 
 
Encl. 
April 2, 2002 Summary of Position of Sax Report 
November 12, 2012 letter re Imperial Valley Statements 
September 28, 2011 email re Maloney documents 
July 6, 2000 Order Quashing Subpoena, Application 30532 
February 26, 2014 Letter and submission by Dr. Peter Reinelt, Chair, Department of Economics, 
SUNY Fredonia  
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April 2, 2002 
 
Paul Murphey 
Division of Water Rights 
SWRCB 
Sacramento, California 
 
 Re: Workshop on Professor Sax’s Report 
  SWRCB No. 0-076-300-0 
  April 10, 2002 
 
Dear Mr. Murphey: 
 
Professor Sax’s Report is a significant document.  The SWRCB should pay 
particular attention to Chapters V and VI.  The solutions Professor Sax proposes in 
these two Chapters are important to water issues in the state and are particularly 
important to California’s economy over the next fifty years.  Our comments on the 
Report are divided into the following categories: 
 
A. Background 
B. Responses to the Questions Posed by the Board 
C. People v. Forni 
D. Indefinite Nature of California Water Rights 
E. Existing Statutory structure 
 
Background 
 
Over the last thirty years lawyers in our Office have been involved in a number of 
different water issues in the State of California: 
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 1>Developed the arguments and positions at the SWRCB on behalf of 
private clients which ultimately became People v. Forni. 
 2>Represented major landowners throughout California and Nevada.  
 3>Represented major financial institutions with concerns about their 
investments in California because of the water issue. 
 4>Co-Authored an article entitled “Restructuring America’s Water Systems” 
published by the Reason Foundation. Neal, Kathy, Patrick J. Maloney, Jonas A. 
Marson and Tamer E. Francis, Restructuring America’s Water Industry: 
Comparing Investor-Owned and Government-Owned Water Systems, Jan. 1996 
(Reason Foundation, Policy Study No. 200).  Many people see this article as an 
argument for privatization of the water delivery system in America. Morgan, 
Steven P. and Jeffrey I. Chapman, Issues Surrounding the Privatization of Public 
Water Service, Sept. 1996 (ACWA).  The word “privatization” does not appear in 
the article. The article has received extensive criticism from organizations like 
ACWA, but the Reason Foundation article suggests public policy makers should 
rethink how water is distributed and managed in America and California in 
particular. The article has been purchased and studied by most significant water 
interests in the world including but not limited to financial institutions, water 
purveyors, engineering firms, and think tanks. 
 5>Developed the Instadjudicator.  This is an interactive database that 
instantly determines a landowner’s water rights or water entitlement in the Salinas 
Valley.  The interactive database uses public source inputs such as chains of title, 
the APN system, assessor map overlays, County and State publicly available 
databases, defined engineering terms, the results of computer runs from the Salinas 
Valley Integrated Ground and Surface Water Model and other non-proprietary 
information.  The utility of such a tool is to (1) quickly develop “what if” 
scenarios, and (2) to identify anomalous or skewed inputs or uses, e.g., identify by 
inferring from multiple sources that water use in a section of the analyzed area is 
substantially higher than the surrounding areas viz. unreasonable.   We are not 
suggesting that the Instadjudicator is the only solution to the State’s water issues 
but what is needed is a similar tool for all over-drafted (and ultimately all) basins 
so there can be a critical analysis of a Basin’s water issues and “what if” scenarios 
can be quickly understood. 

Engineers involved in the Mojave case have reviewed the operation of the 
Instajudicator and suggested its use would hasten the resolution of the Mojave 
case.  The Instadjudicator was offered to the SWRCB with appropriate technical 
assistance for its use but the offer was rejected.  At a contested hearing the 
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SWRCB refused to force the Monterey County Water Resources Agency to release 
data by which the instant adjudication of the Salinas Valley could be 
accomplished.  Hearing on Motion to Quash Subpoenas, 6/28/00, Application 
30532.  A staff member of the SWRCB has suggested there are two problems with 
the Instadjudicator: A) The name and B) that this office developed it.  
 6>The office is currently working on an analysis of the leadership in the 
Water and Sewer industry with prominent People of Color.  The purpose of this 
analysis is to compare the existing leadership of the water industry against the 
demographic make-up of the State now and forty years from now.  The preliminary 
results of this research indicate that the California’s water industry is not reflective 
of the ethnic demographic make-up of the State now or forty years from now.  
 
Responses to the Questions Posed by the Board 
 
Professor Sax proposes quantifiable criteria by which the water user could 
determine whether or not it is pumping percolating groundwater.  The first problem 
with the proposed criteria is that they will involve more engineers arguing arcane 
hydrologic issues.  These arcane hydrological issues are irrelevant if there is an 
unreasonable use of water.  More importantly the percolating groundwater and 
underground surface water classification will change depending on what crop is 
used and how much water is being pumped in a given basin.   What these criteria 
do is add further confusion rather than bring more definability to water usage in 
California.  From time to time or place to place making the fine distinctions 
advanced by Professor Sax may be necessary, but only as a component of an 
overall solution-oriented water management system, not as the starting point.  
Making the management of California water more complex is not in the State’s 
interest. 
 
People v. Forni 
 
Over thirty years ago adjudication was proposed for the Napa Valley and our 
vineyard clients decided adjudication would not solve the water problems caused 
by Frost Protection in the Napa Valley.  The clients and their representatives 
instead worked closely with the staff of the SWRCB led by Ken Woodward, the 
former Chief of the Division of Water Rights, and the SWRCB to develop the 
principles which ultimately became People v. Forni.   These principles and facts 
were presented in a highly contested hearing before the SWRCB.  The arguments 
and the facts presented by our clients were the basis for the See decision and from 
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the See decision the SWRCB developed the regulation challenged in People v. 
Forni.  People ex rel. SWRCB v. Forni (1976) 54 Cal.App.3rd 743; See Decision 
1404.  Our clients presented these positions because they felt the only way a 
system for Frost Protection could be developed was if all water sources in the 
water basin were considered and managed.  Under the far-sighted leadership of 
Chairman Adams and Members Robie and Auer the SWRCB used its Sections 100 
and 275 powers and brought stability to the region’s water problems and allowed 
the Napa Valley to prosper.  The lesson the SWRCB can learn from Forni is that 
once it develops a carefully reasoned engineering position it should take an active 
role in solving a region’s water problem before the problem becomes a crisis.   
 
For the last five years another set of clients have advocated a similar solution, the 
application of Sections 100 and 275 powers to the Salinas Valley’s salt water 
intrusion and nitrate problems and the SWRCB has repeatedly rejected our clients’ 
pleas. The current Chief of the Division of Water Rights has opposed the use of 
Sections 100 and 275 powers by the SWRCB because  “initiating an unreasonable 
use proceeding would be viewed by the local agency as a ‘blind-side’ attack, and 
would probably be considered a back-door adjudication by the agricultural 
community.  Nevertheless, if other efforts fail, this type of action would be 
preferred over an adjudication because the SWRCB could address administratively 
rather that in a judicial proceeding in superior court.”  (Confidential) Memorandum 
from Harry Schueller on Salinas Valley, June 16, 2000, page 8.  The SWRCB’s 
inaction has put in jeopardy the water supply of a major city in California and will 
likely cost the taxpayers (State and/or local) tens or hundreds of millions of dollars 
that could have been avoided by forcing a certain limited segment of the 
agricultural community to use water reasonably in the first place.  The SWRCB 
has the power to solve water problems in this State and most of the issues raised in 
Professor Sax’s Report.  It must use the power and not worry about offending local 
water agencies or limited segments of the agricultural community. 
 
Indefinite Nature of California Water Rights 
 
No one really knows who has water rights in California.  All water licenses are 
subject to vested rights.  What those vested rights are is anybody’s guess.  
Probably the most interesting statement made in Professor Sax’s Report is found in 
footnote 122 wherein he cites In re Waters of Long Valley for the proposition that 
there is no such thing as unexercised riparian water rights in California.  Long 
Valley probably does not say that, but the point is there is no water right in 
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California if the actual or contemplated water use is unreasonable.  The Sax Report 
is full of references to cases by various California courts over the last century, 
which apply the reasonableness test to solve a water problem.   There are no 
absolute water rights.  A water right disappears in California when the needs of the 
community demand it.  
 
The most disturbing problem we have in California water issues is that the 
SWRCB cannot figure out what its position is on most issues and the underflow 
issue is just a manifestation of the problem.  We have staff letters of the SWRCB 
and Licenses telling the public that certain water rights exist yet frequently in 
public hearings of all types we have representatives of the SWRCB or other 
agencies of the State denying the validity of SWRCB’s earlier positions.  The 
SWRCB looks like a fool.  To the outside world the State of California looks like a 
fool.  In earlier times California could do whatever it pleased.  Now, however, we 
have few major banks or financial institutions left in California and in order to 
maintain financing for our homes, agriculture and industries we must bring some 
order and discipline to the State’s water system.  We have to have more 
definability in our water system.  We cannot reject definability merely because it 
upsets the sensitivities of certain water agencies or members of the agricultural 
community.   The magic of People v. Forni and other things done in the Napa 
Valley to define water rights and optimize the region’s water resources brought 
confidence to the investing and lending institutions and helped spur the 
development of California’s wine industry.  
 
Existing Statutory Structure and Actions of the SWRCB 
 
Professor Sax’s Report fails to recognize how much the Legislature and the 
SWRCB has actually done to solve the State’s water problem.  We direct the 
SWRCB’s attention to Water Code Sections 5100 et seq. and 1010 et seq.  and the 
forms prepared by the SWRCB.  STATEMENT (1-00) and ST-SUPPL (2-01).  No 
one knows exactly how to fill out the forms because of the SWRCB’s inability to 
define underflow and consumptive use but at least there is a form.   SWRCB has 
expanded the Section 5100 form dramatically in recent years without legislative 
approval.  The forms should be expanded administratively to require water users to 
report all types of water sources and use.  If the SWRCB does this 
administratively, there will be no need for the legislative action feared by Professor 
Sax.   Once the forms are filed the data should be put into the existing publicly 
accessible SWRCB databases defined by USGS basin lines.  Then Computer tools 
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should be developed for each water basin such as an “integrated groundwater and 
surface water model” throughout the State by which anyone could easily ascertain 
a reasonable use of water for a given basin.    
 
Such a system would encourage conservation and the orderly transfer of water.   
Either the SWRCB or somebody else could then stop anybody who is 
unreasonably using water pursuant to Water Code Sections 100 and 275.  Anybody 
who is using less than a reasonable amount water could transfer water to somebody 
who has a need for the conserved water.  Then the State’s water argument will be 
over reasonable use of water in any given basin not over the application of unclear 
laws to disputed hydrological facts. 
 
Ultimately if the expanded Section 5100 form is not filled out and filed by a water 
user, the Legislature could develop legislation establishing a presumption the water 
user forfeits whatever water rights it has unless the water user can demonstrate 
good cause for not filing the form.  Notwithstanding much of the uncertainty about 
the present filing system, this office has been active in filing reports for its various 
clients, relying on various public sources to explain and detail positions where the 
SWRCB has not provided clarity.  This office understands the system to be akin to 
recording ownership of real property.  In other words, if a water user declines to 
follow the statute and does not file, its claim will be entitled to less weight than any 
competing claim of a water user who followed procedures and filed reports – 
similar to that of a property owner who takes title but does not record it.  Water 
users also file Statements with the expectation that this State database will be used 
by EIR preparers to catalogue and analyze water rights for a given project.  Save 
Our Peninsula Committee v. Monterey County Board of Supervisors (2001) 87 
Cal.App.4th 99, 122; Petition for Extension of Time for Permit 5882 (Application 
10216) (1999).  
 
California’s computer industry deals with much more complex than the State’s 
water issues.  The SWRCB should rely on this industry for solutions.  The 
SWRCB’s existing data system on water rights should be modified to make all 
pumping data publicly available and a system of inquiry developed so the public 
can ascertain a reasonable water use standard for each basin.  
 
Conclusion 
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The Sax Report offers important statutory history. The SWRCB should carefully 
consider the Report’s generalized recommendations and develop an action plan to 
pursue the goal of a more defined system of water rights.  This will ultimately lead 
to an overall solution-oriented water management system.    
 
Very truly yours, 
 
 
Patrick J. Maloney 



	  



Water Boards 

State Water Resources Control Board 

OOV 132012 

Mr. Thomas S. Wsik 
Law Offices of Patrick J. Maloney 
2425 Webb Avenue, Suite 100 
Alameda Island, CA 94501-2922 

Dear Mr. Virsik: 

STATEMENTS OF WATER DIVERSION AND USE - COLORADO RIVER WATER USERS 

This letter is regarding the Statements afWater Diversion and Use (statements) filed in 2006 on 
behalf of approximately 350 landowner/farmers in Imperial Valley who have a right to receive 
their water from the Imperial Irrigation District (110). 

The State Water Resources Control Board issued water right Permit No. 7643 to 110 on 
January 6, 1950. Permit 7643 authorizes 110 to divert a maximum of 10,000 cubic feet 
pet second from the Colorado River from January 1st to December 31st of each year for 
irrigation and domestic use on 992,548 acres of land . 110 diverts Colorado River water at 
Imperial Dam, thence into a canal system for distribution to its agricultural water users. 110 also 
holds a pre-1914 appropriative water right and has a contract with the Secretary of Interior for 
the delivery of Colorado River water. 

The statement filers are relying upon liD's pre-1914 right. California Water Code section 5101 , 

subdivision (b) provides that a statement need not be filed if the diversion is covered by a 
permit. The statement filers receive water deliveries from 110, using 110 facilities. The Division 
has received no information to document that the farmers divert water in excess of 110 Permit 
7643 at Imperial Dam . Thus, water diverted by 110 at Imperial Dam under Permit 7643 to 
collectively serve its agricultural water customers need not be covered by statements filed by 110 
or others. 

The statement filers filed the statements for water delivered from the 110 canal system, stating 
that the turnouts are paints of rediversion. Permit 7643 does not,list any points of rediver~ion . 

Points of rediversion are not necessary in the permit because water diverted at Imperial Dam is 
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placed into a canal system and does not rejoin a stream system for subsequent rediversion from 
a surface stream. 

Statements of water diversion and use are not required to be filed for the diversion of water from 
a water body other than a surtace or subterranean stream. (See Wat. Code, §§ 5tOO, subd. (c), 
5101.) The farm turnouts are not pOints of diversion within the meaning of the statute, nor are 
they pOints of rediversion. Also, as noted above, it appears that all of the water is accounted for 
in Permit 7643. Accordingly, the statements are not accepted. If you would like the statements 
returned to your firm, please advise the Division accordingly within 30 days of the date of this 
letter. After that date, the Division will destroy the statements in accordance with its records 
retention policy. 

Katherine Mrowka is the senior staff person assigned to this matter. Ms. Mrowka can be 
contacted at (9t6) 341-5363 or by email atkmrowka@waterboards.ca.gov if you require further 
assistance. Written replies should be addressed as follows: State Water Resources, Division of 
Water Rights, Attn: Katherine Mrowka, P.O. Box 2000, Sacramento, CA 95812-2000. 

Sincerely, 

d;;w::s~Deputy Director 
Division of Water Rights 

cc: Enclosed Mailing List 
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Mailing List 

San Diego County Water Authority 
Bradley J. Herema 
Brownstein, Hyatt, Farber, Shreck 
21 East Carrillo Street 
Santa Barbara, CA 93101-2706 
bherrema@bhfs.com 

Howard Elmore 
696 North 8th Street 
Brawley, CA 92227 

Quasar Z. Thomson 
P.O. Box 7 
Denton, MT 59430 

Walter J. Holtz 
Toni F. Holtz 
102 Ralph Road 
Imperial, CA 92251 
retlaw48@hotmail.com 

Mike Morgan 
3949 Austin Road 

Brawley, CA 92227 
pirate@kelomar.com 

John Pfister 
2495 E. Boyd Road 
Brawley, CA 92227 
mpfister@beamspeed.net 

Marianne Pfister 
2495 E. Boyd Road 
Brawley, CA 92227 
mpfister@beamspeed.net 

RWF Family Partners & FLG Family Partners 
Foster Feed Yard Inc. 
3403 Casey Road 
Brawley, CA 92227 

Imperial Irrigation District 
clo Mark Hattam 
Allen Matkins Leek Gamble Mallory & Natsis 
501 West Broadway, 15th Floor 
San Diego, CA 92101 
mhattam@allenmatkins.com 

Infinity Thomson 

P.O. Box 7 
Denton, MT 59430 

Rodney Foster 
3403 Casey Road 
Brawley, CA 92227 

Mr. John Russell Jordan 
1280 Main Street 
Brawley, CA 92227 
rustyjordan2001@yahoo.com 

Victor J. Thomson 
P.O. Box 7 

Denton, MT 59430 

Barbara Pfister 
2495 E. Boyd Road 

Brawley, CA 92227 
mpfi ster@beamspeed.net 

miriam
Highlight

miriam
Callout
Petition for Modification List -- not Statement of Water Diversion Mailing List



	  





	  



State Water Resources Control Board
Executive Office

901 P Street • Sacramento, California 95814 • (916) 657-0941
Mailing Address:  P.O. Box 100 • Sacramento, California 95812-0100

FAX (916) 657-0932 • Internet Address:  http://www.swrcb.ca.gov

California Environmental Protection Agency
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Winston H. Hickox
Secretary for

Environmental
Protection

Gray Davis
Governor

July 6, 2000

TO:  PERSONS TO EXCHANGE INFORMATION FOR HEARING ON
APPLICATION 30532

ORDER QUASHING SUBPOENA OF CLIENTS OF MR. MALONEY

As part of an adjudicative proceeding on a water right application filed by the Monterey
County Water Resources Agency (MCWRA), Application 30532, Mr. Patrick Maloney,
attorney for a group of protestants which has been named “Salinas Valley Protestants,”
(protestants) issued a subpoena duces tecum (subpoena) to MCWRA.  Two items that the
protestants have requested that MCWRA produce pursuant to the subpoena are “all water
extraction reports” (item 1) and “all water conservation reports” (item 2).  MCWRA filed
a Motion to Quash the Subpoena of Clients of Mr. Maloney (motion) as to items 1 and 2.
MCWRA provided documents responsive to the other requests contained in the subpoena
and they are not at issue in this motion.

A hearing was held on June 28, 2000, to provide an opportunity for the parties to present
oral argument in accordance with Code of Civil Procedure section 1987.1.  As hearing
officer for the hearing on the motion and for the hearing on Application 30532 of
MCWRA, I must resolve the motion.  (Gov. Code, § 11450.30, subd. (b).)  I read all
briefs submitted prior to the hearing and I listened to the arguments given at the hearing.

Issues

MCWRA raises three issues in its motion:

1. The information requested in the subpoena is not relevant to the issues noticed for
hearing on Application 30532.

2. The information requested in the subpoena is confidential by MCWRA ordinance
3717 and is protected by an outstanding order of the Monterey County Superior
Court.

3. The subpoena is not valid because it was not served properly, not accompanied by a
proof of service, and not accompanied by an affidavit.

Discussion

Relevance
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MCWRA ordinance 3717 requires the annual reporting of groundwater extraction data
and water conservation information on forms provided by MCWRA.  The information
reported is compiled in the MCWRA’s Groundwater Extraction Management System
(GEMS) database.

Pursuant to an order of the Monterey County Superior Court (Order on Motion to Compel
Production of Well Extraction Data, Orradre Ranch, et al. v. Monterey County Resources
Agency, No. 115777), Mr. Maloney has been given the water extraction data in the
GEMS database aggregated by township and range without the personally identifiable
portions.  The court order does not address the conservation data.

The protestants contend that the groundwater extraction data and the water conservation
data (items 1 and 2 in the subpoena) are relevant for four purposes:

1. To rebut MCWRA’s water availability analysis;

2. To establish the protestants’ conjunctive use of water in the Salinas Valley;

3. To “optimize” the water resources of the Salinas Valley; and

4. To determine how much water each person in the Salinas Valley should be
allowed to pump.

The amount of water extracted from and conserved in the Salinas Valley groundwater
basin may be relevant to the water availability issue noticed for the hearing on
Application 30532.  Water is not available for appropriation to the extent it deprives
groundwater users of recharge on which they depend.  The recharge serves groundwater
extractors as a group, however, and it is the amount extracted in the aggregate – data that
have already been made available to Mr. Maloney - not the amount extracted by any
individual user, that is relevant to the inquiry.  The personally identifiable portions of the
reports in which extraction and conservation data are recorded are not relevant to any of
the issues noticed for hearing.

The protestants contend that the subpoenaed data are needed as a matter of fundamental
fairness to test the accuracy of the calculations, assumptions, and methodology used in
MCWRA’s water availability analysis.  MCWRA developed and uses the Salinas Valley
Integrated Groundwater and Surface water Model (SVIGSM) as a planning tool to
analyze the hydrogeology of the Salinas Basin.  MCWRA did not use the data in the
GEMS database to develop or calibrate the SVIGSM.  (Reply Brief, Exhibit A.)
MCWRA did not use the GEMS database in developing its testimony, exhibits, or
analysis for the hearing on Application 30532.  (Reply Brief, Exhibit B.)

The protestants also contend that they need the subpoenaed information to establish their
conjunctive use of water in the Salinas Valley.  The protestants can use their own
extraction and conservation data to show their use.  The personally identifiable portions
of the reports submitted by other groundwater users is not relevant to that issue.
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The protestants contend that they need the subpoenaed information to enable the State
Water Resources Control Board (SWRCB) to “optimize” the water resources of the
Salinas Valley.  The protestants contend that the SWRCB needs the subpoenaed
information to develop a “rational solution” to the water problems in the the Salinas
Valley.  Neither optimizing the water resources of the Salinas Valley nor solving all of
the water problems in the Salinas Valley is within the scope of the hearing on Application
30532.  The purpose of the hearing on Application 30532 is to determine whether there is
water available for the project described in the application.  The subpoenaed information
is not relevant to issues that are within the scope of the hearing.

The protestants contend that they need the subpoenaed information to determine how
much water each person in the Salinas Valley should be allowed to pump.  A
determination of the amount of water each person should be allowed to pump would
require an adjudication of the water rights of the Salinas Valley.  An adjudication of
water rights is outside the scope of the hearing and the subpoenaed information is not
relevant to resolution of the issues noticed for the hearing on Application 30532.

The protestants have failed to establish the relevance of the subpoenaed information to
the issues within the scope of the hearing.

Confidentiality

As described above, MCWRA ordinance 3717 requires the annual reporting of
groundwater extraction data and water conservation information on forms provided by
MCWRA.  Section 1.01.13 of ordinance 3717 states that:

“The Agency shall restrict access to and distribution of personally
identifiable information consistent with privacy protections and
requirements and trade secret protections.”

Pumpers have relied on the confidentiality provision in complying with the ordinance.
Without the confidentiality provision in the ordinance and promises of confidentiality
made by MCWRA to the growers, it is doubtful that growers would submit the
information.  Many growers consider the information required to be submitted to be a
trade secret.  MCWRA needs the cooperation of the growers to get the information it
needs to manage the water resources within its jurisdiction.

Section 1.01.02 of ordinance 3717 describes the purpose of the ordinance.  The purpose
includes:

1. Determine actual amounts of water extracted from the basin.

2. Provide information that can be used to develop demand management programs
created by an inadequate water supply.

3. Facilitate and encourage water conservation by monitoring water use patterns and
practices.
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4. Facilitate the development of new water supplies by using the data collected to
determine whether new water projects are necessary.

5. Allow MCWRA to allocate the costs of water management activities in the Salinas
Basin and any new water projects for the basin, based on actual water use.

The success of MCWRA in managing the water resources within its jurisdiction depends
on the cooperation of the pumpers in complying with ordinance 3717.  Compliance with
the ordinance depends on the promise to maintain the confidentiality of the information
submitted.  Without compliance, MCWRA is unable to use a valuable management tool.
The protestants have not demonstrated that their need for the personally identifiable
information outweighs the need of MCWRA to keep this information confidential.

The protestants contend that the SWRCB has waived the confidentiality of the
subpoenaed data because it “ordered the Agency to craft a water availability analysis”
and “[b]y ordering such an analysis to be placed into the public record, the Board has
already determined that the confidentiality of water data is outweighed by the Board’s
statutory responsibility to determine whether water is available to the Agency.”  Neither
statement is true.  In fact, the SWRCB neither waived confidentiality nor made any
determination as to whether other considerations outweighed the need to maintain
confidentiality.  SWRCB staff merely informed MCWRA, by letter dated March 26,
1999, that MCWRA must submit information that demonstrates a reasonable likelihood
that unappropriated water is available for appropriation under Application 30532.  There
is no correspondence or any other documentation in the files to show that the SWRCB
considered or made any determination regarding the confidentiality of data submitted
pursuant to ordinance 3717.

Validity of Subpoena

MCWRA contends that the subpoena was not served properly, not accompanied by a
proof of service, and not accompanied by an affidavit as required by law.

Government Code section 11450.20, subdivision (b), provides three ways to issue a
subpoena:  personal service, certified mail, and messenger.  Messenger service was used
to issue the subpoena.  A copy of the written notation of acknowledgment of the
subpoena, required by Government Code section 11450.20, subdivision (b), was not
served on the parties or the SWRCB, but service of the acknowledgment is not required.
MCWRA obviously received the subpoena.  Failure to file proof of acknowledgment
does not invalidate the subpoena.  Proof of service of the subpoena was served on the
SWRCB.

Code of Civil Procedure section 1985, subdivision (b), requires service of an affidavit
with the subpoena.  (See also Gov. Code, § 11450.20, subd. (a); 25 Cal.L.Rev.Comm.
Reports 55 (1995).)  The affidavit must include the following:

1. Show good cause for the production of the documents described in the subpoena.

2. Specify the exact documents requested to be produced.
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3. Set forth in full detail the relevance of the desired documents to the issues noticed for
hearing.

4. State that the MCWRA has the desired documents in its possession or under its
control.

An affidavit was not served with the subpoena issued to MCWRA.  Failure to serve the
required affidavit at the time the subpoena is served invalidates the subpoena.

The protestants contend that an affidavit is not required and that the SWRCB’s subpoena
form allows a subpoena for documents without an affidavit.  Contrary to the protestants’
contention, the SWRCB’s subpoena form provides notice of the necessity of an affidavit.
(See SWRCB subpoena form at page 1, part 2 (a) and page 2, part 1.)  The protestants
cite Code of Civil Procedure sections 1985, subdividision (b), and 2020 as support for
their contention that an affidavit is not required.  The sections cited by the protestants do
not support their contention.

Code of Civil Procedure section 1985, subdivision (b) requires an affidavit be served with
a subpoena duces tecum.  Subdivision (b) of section 1985 states:  “A copy of an affidavit
shall be served with a subpoena duces tecum issued before trial…” (emphasis added).

Code of Civil Procedure section 2020 does not apply to a subpoena duces tecum; it only
applies to a deposition subpoena for the production of business records for copying.
Section 2020 does not require service of an affidavit with the subpoena if the subpoena
commands only the production of business records for copying.  (Code Civ. Proc., §
2020, subd. (d)(1).)  The subpoenaed information is not a business record because the
water extraction reports and the water conservation reports were not prepared by
MCWRA.  (Evid. Code, § 1561, subd. (a)(3).)  Accordingly, section 2020 does not apply.

The subpoena is not valid because Mr. Maloney failed to serve the required affidavit as
required by Code of Civil Procedure section 1985, subdivision (b).  Failure to provide the
SWRCB and the parties with proof of service showing the manner of service does not
invalidate the subpoena.  Although failure to obtain the required written notation of
acknowledgment may also call into question the validity of a subpoena, I do not believe
the subpoena should be quashed on that basis, however, because there is no dispute
regarding receipt of the subpoena and no indication that any party was prejudiced by the
omission.

Conclusion

I find that:

1. The information requested in items 1 and 2 of the subpoena is not relevant to the
issues noticed for the hearing on Application 30532.

2. The information requested in items 1 and 2 of the subpoena is confidential and should
not be disclosed to the protestants.
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3. The subpoena is not valid for failure to serve the affidavit required by Code of Civil
Procedure section 1985, subdivision (b).

Accordingly, the motion to quash is granted.  The subpoena is quashed as to items 1 and
2.

If you have any questions regarding my ruling, please contact Barbara Katz at (916) 657-
2097.

Sincerely,

ORIGINAL SIGNED BY:

John W. Brown
Hearing Officer

cc: Barbara Katz, Esq.
Office of Chief Counsel
State Water Resources Control Board
901 P Street [95814]
P.O. Box 100
Sacramento, CA 95812-0100

List of Persons to Exchange Information

Mr. Kevin Long
Mr. Mike Meinz
Division of Water Rights
State Water Resources Control Board
901 P Street [95814]
P.O. Box 2000
Sacramento, CA 95812-2000
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Monterey County Water Resources Agency Nacimiento Reservoir Hearing
July 18 and 19, 2000, to be continued if necessary, on July 24, 25 and 26, 2000

(dated June 6, 2000)

California Sportfishing Protection Alliance
c/o Mr. Robert J. Baiocchi
Consultant/Agent
P.O. Box 1790
Graeagle, CA 96103
Phone: (530) 836-1115
Fax:     (530) 836-2062
E-mail: cspa@psln.com

Clark Colony Water Company
Rosenberg Family Ranch, LLC
c/o Mr. Alan B. Lilly
Bartkiewicz, Kronick & Shanahan
1011 Twenty-Second Street
Sacramento, CA 95816-4907
Phone: (916) 446-4254
Fax:     (916) 446-4018
E-mail: abl@bkslawfirm.com

East Side Water Alliance
c/o Ms. Martha H. Lennihan
Lennihan Law
2311 Capitol Avenue
Sacramento, CA 95816
Phone: (916) 321-4460
Fax:     (916) 321-4422
E-mail: mlennihan@lennihan.net

Marina Coast Water District
c/o Mr. Michael Armstrong
11 Reservation Rd
Marina, CA  93933
Phone:  (831) 582-2604
Fax:      (831) 384-2479
E-mail: marmstrong@mcwd.org

Monterey County Water Resources Agency
c/o Mr. Kevin O'Brien
Downey, Brand, Seymour & Rohwer, LLP
555 Capitol Mall, 10th Floor
Sacramento, CA 95814-4686
Phone: (916) 441-0131
Fax:     (916) 441-4021
E-mail: kobrien@dbsr.com

National Marine Fisheries Service
c/o Mr. Steve Edmondson
777 Sonoma Avenue, Room 325
Santa Rosa, CA 95404
Phone:  (707) 575-6080
Fax:      (707) 578-3435
E-mail: Steve.Edmondson@noaa.gov

Salinas Valley Protestants
c/o Mr. Patrick J. Maloney
Law Offices of Patrick J. Maloney
2425 Webb Avenue, Suite 100
Alameda, CA 94501
Phone:  (510) 521-4575
Fax:      (510) 521-4623
E-mail:  PJMLaw@pacbell.net

Salinas Valley Water Coalition
c/o Ms. Janet K. Goldsmith
Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27th Floor
Sacramento, CA 95814
Phone:  (916) 321-4500
Fax:      (916) 321-4555
E-mail: jgoldsmith@kmtg.com

City of San Luis Obispo
c/o Robert J. Saperstein
Hatch and Parent
P.O. Drawer 720
Santa Barbara, CA  93102-0720
Phone: (805) 963-7000
Fax:     (805) 965-4333
E-mail: Rsaperstein@Hatchparent.com

Tanimura & Antle, Inc.
c/o Mr. Robert E. Donlan
Ellison & Schneider L.L.P.
2015 H Street
Sacramento, CA 95814
Phone:  (916) 447-2166
Fax:      (916) 447-3512
E-mail: red@eslawfirm.com



	  



 
     

 School of Business 
 Department of Economics 
 

Dr. Peter Reinelt, Chair 
Department of Economics Tel. 716-673-3509 
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Attached is my submission “Proposal to Abolish or Limit Water Data Confidentiality to 1-5 
Years: Improving Water Resource Management and Increasing Net Water Benefits in the State 
of California” to the SWRCB for the Public Workshop Regarding Immediate Drought Response 
Options.         
 
I am presently chair of the Department of Economics at the State University of New York at 
Fredonia.  I have a Ph. D. in Agricultural and Resource Economics and a B.A. in Physics and 
Applied Mathematics from the University of California at Berkeley.  I have researched and 
published on California water issues for 20 years starting with a 1995 publication “Alternatives 
for Managing Drought: A Comparative Cost Analysis” examining potential EBMUD demand 
and supply side responses after the last major drought in California.  I have also published 
hydrologic-economic models on seawater intrusion into groundwater aquifers originally applied 
to the Salinas Valley.    In 2012, I was the lead guest editor for a special issue of Hydrogeology 
Journal, the official journal of the International Association of Hydrogeologists, on the 
Economics of Groundwater Management, as well as co-authoring an overview paper on “Factors 
Determining the Economic Value of Groundwater”. 
 
I have also consulted on many water issues for the Law Offices of Patrick J. Maloney over the 
last 17 years including historical benefits of district operations, seawater intrusion, and district 
and project cost allocation and environmental impacts in the Salinas Valley, nitrate loading of 
groundwater in the Central Coast Region and water rights, beneficial use, conservation methods, 
Part 417 determination, Quantification Settlement Agreement and Salton Sea restoration in the 
Imperial Valley.  My consulting economic analysis has always been aimed at optimal 
management of water resources through maximizing the net economic benefits of the state’s 
scarce water resources.  A common barrier to the analysis of optimal management in all locations 
has been local water agencies' claims of data confidentiality that prevent the release of data 
necessary for comprehensive review and independent development of hydrologic-economic 
models.  The proposal submitted herewith presents a conceptual economic framework for a 
comprehensive review of the economics of water data confidentiality with the goal, in 
furtherance of both public and private interests, of improving water resource management and 
increasing net water benefits in the State of California. 
  
Dr. Peter Reinelt, Chair 
Department of Economics 
SUNY Fredonia 
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Proposal to Abolish or Limit Water Data Confidentiality to 1-5 Years: Improving 
Water Resource Management and Increasing Net Water Benefits in the State of 
California 

 
With water supplies constrained by prolonged drought and future climate change and 
with continuing population growth raising water demands, California faces a future of 
increasing water scarcity and attendant impacts on water quality.  As water becomes 
more economically scarce, improvements in resource management will require greater 
integration of surface and groundwater supply quantity and quality, more extensive and 
accurate measurement of relevant water parameters, and storage of this critical 
information in comprehensive databases available to state planners, affiliated and 
independent researchers, and the public.  
 
A recent report for the State Water Resource Control Board “Addressing Nitrate in 
California’s Drinking Water” recognizes many of these issues and proposes a statewide 
groundwater data task force to solve them.  The report concludes that “It is now critical 
that the state has a coherent and more forward-looking policy and technical capability for 
the collection and management of groundwater data”1 based on the following assessment: 
 

Inconsistency and inaccessibility of data from multiple sources prevent effective and continuous 
assessment. A statewide effort is needed to integrate diverse water-related data collection activities 
by various state and local agencies. Throughout this study, we often faced insurmountable 
difficulties in gaining access to data already collected on groundwater and groundwater 
contamination by numerous local, state, and federal agencies. Inconsistencies in record keeping, 
labeling, and naming of well records make it difficult to combine information on the same well 
that exist in different databases or that were collected by different agencies. A statewide effort is 
needed to integrate diverse water-related data collection activities of various state and local 
agencies with a wide range of jurisdictions. Comprehensive integration, facilitation of data entry, 
and creation of clear protocols for providing confidentiality as needed are key characteristics of 
such an integrated database structure. (p. 74)  

 
Extreme scarcity demands that the unexamined assumption of “confidentiality as needed” 
(regularly cited to grant an indefinite time period for water data confidentiality for some 
water users but not others) be thoroughly analyzed in light of the pressure on current 
water institutions and how they are likely to evolve.  The benefits to society from 
accessible data, granting the ability to review water resource modeling and policy 
decisions, has routinely been dismissed or ignored at the local resource agency level.  The 
State, with the development of the Electronic Water Rights Information Management 
System (eWRIMS), has created a foundation for water data reporting and public access, 
but the scope of information is inconsistent.  Monthly surface water diversions and use 
are publicly available on eWRIMS for individual diverters reporting under Section 5101 
of the Water Code, but the same information is not publicly available for other individual 
users that receive their water from a water purveyor.  While water purveyors also report 
diversions under Section 5101, they are only required to report monthly aggregated farm-

                                                 
1 Harter, Thomas and Jay R. Lund et al. of Center for Watershed Sciences, “Addressing Nitrate in 
California’s Drinking Water, With a Focus on Tulare Lake Basin and Salinas Valley Groundwater: Report 
for the State Water Resources Control Board Report to the Legislature, California Nitrate Project, 
Implementation of Senate Bill X2 1”, January 2012. 
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gate delivery data under Section 531.10, rather than delivery data for each farm gate.  
Groundwater extractors in Los Angeles, Riverside, San Bernardino and Ventura Counties 
must report their groundwater extraction either with local water agencies or with the 
State.  State-filed groundwater recordation appears on eWRIMS.  Furthermore, many 
individual well extractors who cannot physically or legally distinguish between 
“percolating groundwater” and “underflow” also report quantities pumped that are 
accessible on eWRIMS.2  The time has come for a comprehensive state-level review of 
water data confidentiality policies for all water end-users and water sources that considers 
the interests of all citizens.   
 
Are there any business gains to protecting 20-year-old data?  Does society benefit at all 
by protecting 20-year-old data?  What is the public benefit of making water data 
available?  Are there business losses associated with releasing this claimed “proprietary 
information”?  Is water data confidentiality socially beneficial or should it be abolished?  
If not abolished, should it be conferred for a limited time frame?   
 
Before continued acceptance of indefinite water data confidentiality, the potential societal 
tradeoffs from limiting confidentiality must be examined based on the physical and 
societal relationships embodied in individual water rights and how readily accessible data 
may produce societal gains through better public analysis, monitoring and transparency 
of the water institutions charged with managing extractive and non-extractive uses, thus 
leading to better performance, accountability, credibility and confidence in the integrity 
of laws governing water use.  This proposal examines these issues with reference to 
existing emissions reporting requirements and the economic theory of patents.  Specific 
water data that serve the public interest is identified for disclosure either 
contemporaneously or after a fixed time delay.  Recommended water data disclosure is 
limited to that which is necessary for the public purpose and structured to allow other 
data to remain proprietary to mitigate private costs.  Finally, adjustments in the method of 
gaining accessibility for some data are considered in light of water system security 
concerns. 
 
Existing Environmental Reporting and Public Access to Data 
Requirements to disclose data on some aspects of business operations that impacts public 
health and commerce and grant public access are not new.  EPA has long required 
reporting of emissions and public access to data that affects public health, commerce, and 
the environment.  “Most U.S. environmental laws require that self-reported data be made 
available to the public.”3  The SOx and NOx allowance trading programs collect hourly 
data. 
 

The accurate measurement and reporting of emissions is essential, along with the rigorous and 
consistent enforcement of penalties for fraud and noncompliance.  Also critical is transparency, 

                                                 
2 See discussion on interlinkages between surface water and groundwater in “Physical and Legal 
Relationship between Water Diversion/Extraction and Public Interest” section below, and footnote 9 
references from that section for the nonexistence of an absolute technical or legal line that divides surface 
water flows from groundwater flows. 
3 International Network for Environmental Compliance and Enforcement, “Principles of Environmental 
Compliance and Enforcement Handbook”, April 2009. 
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such as public access to source-level emissions and allowance data. The coupling of stringent 
monitoring and reporting requirements and the power of the Internet makes it possible for EPA to 
provide access to complete, unrestricted data on trading, emissions, and compliance.  This 
promotes public confidence in the environmental integrity of the program and business confidence 
in the financial integrity of the allowance market. It also provides an additional level of scrutiny to 
verify enforcement and encourage compliance. Finally, accountability requires ongoing evaluation 
of the cap and trade program to ensure that it is making progress toward achievement of its 
environmental goal.4 

 
EPA’s 1995 policy “Incentives for Self-Policing: Discovery, Disclosure, Correction and 
Prevention of Violations” further creates incentives for regulated firms to self report 
violations of hazardous waste limits. 
 
Patents 
In the simplest form of the economic theory of patents, the government confers a 
exclusive property right on an inventor for a limited period of time to encourage 
investment in innovation in cases where the innovation could be easily 
appropriated/duplicated and the innovator could not recoup the investment costs that lead 
to the innovation.  Patents require that the applicant publicly disclose the innovation for 
future public use and limits the time frame of the monopoly property right with the 
purpose of offsetting societal loss from monopoly with societal gains from innovation, 
thereby increasing societal benefits over the course of time.  While the patent right 
assigns greater gains to the inventor, its purpose is to increase innovation for society and 
societal well-being more generally.  
 
Patents can have other effects besides inducing innovation.  For example, patents can also 
be used as litigative barriers-to-entry and for rent seeking.  Patents can impede follow-on 
innovation until expiration, but increase future innovation after the patent expires through 
information disclosure.  Furthermore, if the investment leading to an innovation is small 
or the discovery would likely soon be independently duplicated without the inducement 
of a monopoly property right, then patent research demonstrates that long-lived patents 
are detrimental to societal well being.  In those cases, granting a monopoly right to an 
inventor for a long period of time produces excessive private gains at a cost to society. 
Some recent research on the gains from patents suggests the optimal time limit may be 
quite small in many circumstances.5 
 
Proprietary Information, Water Data Confidentiality and the Public Interest 
Protection of trade secrets is an alternative method of promoting investment in 
innovation.  Government does not force disclosure of proprietary information to force 
diffusion of the innovation and reduction of economics rents for the benefit society.  
However, acceptance of the assumption of indefinite water data confidentiality ignores 
the potential societal tradeoffs beyond that between the value of innovation and economic 
rents.   
                                                 
4 EPA, “Cap and Trade Essentials”, http://www.epa.gov/captrade/documents/ctessentials.pdf. 
5 See for example, Boldrin, Michele and David K. Levine, “The Case Against Patents”, Journal of 
Economic Perspectives, 2013, and a critique by Gilbert, Richard “A World without Intellectual Property? A 
Review of Michele Boldrin and David Levine’s Against Intellectual Monopoly”, Journal of Econmic 
Literature, 2011. 
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Since agriculture is the largest sectoral water user in California, we discuss the societal 
tradeoffs in a farming context; however, the conceptual framework can be applied to 
other sectors. To examine those tradeoffs, we first analyze the physical and legal 
relationship between water diversion/extraction and the public interest, and then discuss 
the public values of dispensing with or limiting water data confidentiality in favor of 
public access.  From this discussion we identify two potential subsets of individual 
farming unit water data whose release would foster the identified public benefits and thus 
improve water resource management.  Finally, we discuss the potential impact on 
farming profits of releasing this data and how security of water system concerns might 
alter the proposal.   
 
Physical and Legal Relationship between Water Diversion/Extraction and Public 
Interest 
Both the physical properties of water flows and legal conventions governing its use only 
exist in relationship between the extractive user and other extractive users, which 
constitute the public at large, as well as in relationship to societal benefits from non-
extractive uses and the public trust.  
 
Groundwater extraction impacts both groundwater levels and stocks available for other 
extractors.  Percolation beyond the root zone of water containing unused fertilizer and 
pesticide residues eventually impacts water quality of other extractors.  The right to 
extract groundwater is a correlative right between landowners overlying an aquifer, a 
right always in relation to other landowners.  In situ groundwater values include buffering 
periodic shortages of surface water supplies, subsidence avoidance, water-quality 
protection and prevention of seawater intrusion.6  Natural groundwater discharge can also 
support natural environments and recreation. 
 
Surface water diversions and return flows physically and legally impact junior right 
holders and the environment.  While usufructuary water rights establish the right to use, 
they also establish a relationship to public ownership of water.  Beneficial use is the 
foundation of western appropriative water rights:  “beneficial use shall be the basis, the 
measure, and the limit of the right” echo many western state constitutions and water 
statutes.7  As operatively defined in United States v. Alpine Land & Reservoir8 beneficial 
use is a relational concept: 
 

There are two qualifications to what might be termed the general rule that water is beneficially 
used (in an accepted type of use such as irrigation) when it is usefully employed by the 
appropriator.  First, the use cannot include any element of ‘waste’ which, among other things, 
precludes unreasonable transmission loss and use of cost-ineffective methods.  Second, and often 
overlapping, the use cannot be ‘unreasonable’ considering alternative uses of the water. 

                                                 
6 Qureshi, M., Andrew Reeson, Peter Reinelt, Nicholas Brosovic, Stuart Whitten, “Factors determining the 
economic value of groundwater”, Economics of Groundwater Management issue of Hydrogeology Journal, 
International Association of Hydrogeologists, 2012. 
7 Weil, Samuel C., Water Rights in the Western States, 1911. 
8 United States v. Alpine Land & Reservoir Co., 697 F.2d. 851, 854 (9th Cir. 1983) (discussing the 
beneficial use requirement of Section 8 of the Reclamation Act of 1902), cert. denied, 464 U.S. 863 (1983). 
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Waste and alternative uses are relative to other extractive users and with respect to non-
extractive environmental, recreational and navigational in-situ uses. 
 
Furthermore, understanding groundwater surface-water interactions is critical for 
evaluating interlinkages between alternative extractive and non-extractive uses, as 
groundwater extraction can reduce surface flow and surface water extraction can reduce 
groundwater flows.9 
 
The Public Interest for Publicly Accessible Water Data 
Publicly accessible water data creates the following public benefits that apply to the 
management and administration of water rights, conservation agreements, water trades, 
pollutant loading and water quality. 
 
1) Allows independent public review of water resource models to better manage existing 

resources (data available only to restricted club creates opportunities for 
mismanagement). 

2) Accountability for water right holders, local water agencies and consultants.  
3) Reporting data and making it publicly accessible encourages compliance with 

existing laws and regulations. 
4) Public verification of compliance with water rights, pollutant loading, and water 

conservation achievements tied to water exchanges/trades. 
5) Public vigilance of public trust elements of water rights including environmental uses. 
6) Public confidence in the integrity of laws governing water use. 
7) Transparency (discourages political rent seeking, discourages protecting 

administrative turf/principal-agent problem, and discourages inequitable favorable 
treatment by local water agencies)  

8) Reduction in delay time of regulatory solutions (and the water supply and public 
health consequences of those delays) caused by those who use water data 
confidentiality as a barrier to development and implementation of socially beneficial 
regulation. 

9) Reinforces mutual credibility between agricultural sector and M & I sector water 
users, strengthening mutual acceptance of voluntary or mandatory drought reductions. 

10) More civic and democratic participation. 
 
Examples from recent years illustrate some of these issues. 
 
The Salinas Valley Integrated Ground and Surface Water Model (SVIGSM) has been 
used to model historical benefits of reservoir operations, analyze proposals to halt 
seawater intrusion, and apportion cost for water projects and district operations.  The 

                                                 
9 Moreover, there is no absolute technical or legal line that divides surface water flows from groundwater 
flows.  For example, see section on “Myth: Groundwater is Separate from Surface Water” in Hanak, Ellen, 
Jay Lund et al., “Myths of California Water – Implications and Reality”, West Northwest, 2010; and Sax, 
Joseph L., “Review of the Laws Establishing the SWRCB’s Permitting Authority over Appropriations of 
Groundwater Classified as Subterranean Streams and The SWRCB’s Implementation of those Laws”, 
2002. 
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Monterey County Water Resource Agency collects monthly groundwater pumping data 
from well operators and maintains the data in the Groundwater Extraction Management 
System (GEMS) database.  Detailed pumping data from the GEMS database was used to 
calibrate pumping simulated by the consumptive use methodology for truck crops and 
vineyards and also verify and adjust irrigation efficiencies, and could be used to model 
higher resolution of spatial variations in pumping.  “The accuracy of the SVIGSM 
depends on the accuracy of calibration and host data and parameters used in the model.  
These include… Estimates of ground water pumping and distribution…” as well as eight 
other factors.10  No analysis of the accuracy of the factor data was performed, and thus no 
propagation of error calculation to final results.  However, by inspection of the model 
residuals, a “valley-wide level of accuracy of ±5 feet” is claimed for the SVIGSM.  The 
National Resource Council recommends a full error analysis of ground water models as 
standard practice.11  Independent confirmation of this extensively used model and its 
accuracy are impossible without the data used in its construction and calibration.  As 
extended drought limits surface deliveries to the Castroville Seawater Intrusion Project 
for blending with lower quality reclaimed water, accurate prediction with the SVIGSM of 
the extent that replacement pumping in the deep aquifer will induce seawater intrusion 
into the last unintruded coastal aquifer is critical. 
 
Measurement and data availability from Imperial Irrigation District including 
conservation and flows to the Salton Sea provides another relevant example.  Investments 
of the magnitude considered for Salton Sea restoration require 1) a transparent process in 
which the public and decision makers can reliably analyze alternatives, 2) cost-effective 
reduction of inflow uncertainties since design success critically depends on future water 
flows, 3) a robust design that has flexibility to be adjustable over the remaining range of 
possible future inflows. 
 
Careful reading of recent reports by IID, DWR, U.S. Bureau of Reclamation, and 
consultants hired by each agency highlight the gaps in understanding of current flows and 
the need for improvement in measurement and database management.  Stated succinctly, 
the critical data is not publicly available for review and thus disputes arise between the 
consultants of various stakeholders.  Pointedly, this renders the analysis of future flows of 
water to the Sea as tenuous at best, as evidenced by the commendable uncertainty 
analysis in DWR’s January 2006 Draft Hydrology Report.  Recent studies discussing 
private analysis of the data sources upon which restoration efforts are likely to be based 
indicate that the data is inconsistent and incomplete.  The manner in which assumptions 
replace reliable data in the estimation of flows to the Sea is hidden from public scrutiny.   
 
The opaque development and documentation of the data inputs used to calibrate the 
Imperial Irrigation Decision Support System (IIDSS), the model used to estimate changes 
in all flows through the Imperial Valley, do not satisfy the criteria for public 
transparency.12  Stating that “Data gaps were identified and assumptions were made to 

                                                 
10 MCWRA, Draft Technical Memorandum Update of the SVIGSM, p. 27, October 1999. 
11 National Research Council, Ground Water Models, Scientific and Regulatory Applications, National 
Academy Press, Washington, D.C., 1990. 
12 IID, Summary Report IIDSS, December 2001. 
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fill them (p. 2-7)” without further explanation is insufficient.  Stating that “This 
partitioning of on-farm water into consumptive use and tailwater and tilewater return 
flow components is a complex process within the on-farm system (p. 2-3)” without 
further explanation is insufficient.  Stating “Because only limited flow measurements in 
the drainage system were available, professional judgment was used to determine the 
fractions of water deliveries that returned to the drainage system (p. 2-8)” without further 
explanation is insufficient. 
 
Numerous attempts to quantify the flows through the water delivery and drainage system 
using water balance methods have been published over the years and reviewed during the 
recent Part 417 process and in connection with Salton Sea restoration.  The disparate 
estimates of component flows arise due to a lack of direct measurement.  Planning 
investments of the magnitude contemplated for Salton Sea restoration based on this level 
of uncertainty when much could be resolved through systematic measurement is nearly 
unconscionable. 
 
As water becomes more scarce during shortage situations necessitating an allocation 
program and substantial investments in conservation programs, accurate measurement of 
flows through the water delivery and drainage system become crucial for effective 
design, implementation, and management of these programs.  Moreover, the fairness, 
economic efficiency, accuracy of water accounting, and transparency of a water 
allocation program are all enhanced when all significant deliveries are reliably measured 
and recorded.  The August 2006 Draft Final Report of the Equitable Distribution Study 
sheds some light on the reliability and consistency of recorded data.  Independent 
consultants hired by IID to analyze allocation methods during shortage situations 
conclude: 
 

Regarding an apportionment based on individual field history, after a careful analysis of 
the District’s data, we came to the conclusion that the District does not have a sufficiently 
consistent and complete record of these individual field deliveries and, therefore, it would 
not be practical for the District to apportion water based on the average historical delivery 
to each individual field. 
 
The reason for this conclusion is as follows. There are almost 7,000 fields which have 
received at least one delivery of water between 1987 and 2005, and therefore have some 
sort of claim to receive water. About 5,000 of these fields received one delivery of water 
in every year over the period. The other 2,000 fields do not have a consistent long-run 
history of deliveries. Of the 5,000 fields with a long-run history of deliveries, we estimate 
that about 20-30% may have histories that are incomplete or questionable.3 In total, there 
are as many as 3,000 or more fields with histories that are problematic for apportionment 
based on individual field history (p. 3-4). 

 
They further explain the “apparent” source of these inconsistencies: 
 

Having explored the data on field deliveries, we have come to the conclusion that a short-
term apportionment based on the average historical use of each field is not a practical 
proposition because of gaps and incompleteness in the data. These arise in two ways:  (1) 
There is not a complete history for every field in the District that received water. (2) 
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There are sometimes errors in how the data were recorded which make the individual 
histories too unreliable for a statistical determination of history.    

 
In October 2013, the IID board revised its shortage apportionment plan from 100% 
straight-line only to 50% historical use and 50% straight-line. 
 
Proposed Measurement and Water Data Disclosure to Serve the Public Interest 
The water data proposed for release to achieve the public benefits enumerated is limited 
to that which would allow for observation of water policy, rights and management 
outcomes on water sources and environmental flows.  Water quantity and quality 
interactions of any water user with both other users and non-extractive uses, and thus the 
public beyond the unit, satisfies this criterion.  Therefore, the proposed data requirement 
is the location, timing, quantity and quality of any diversion/extraction and location, 
timing, quantity and quality of return flows, whether surface runoff (tailwater) or deep 
percolation (also accounting for drain interception of percolation).  Any other information 
about the practices on the farm would be unnecessary for the purposes of observing water 
quantity and quality resource management outcomes.  Water diversion/extraction occurs 
at the farm gate or well making either the natural location for reporting.  However, since 
multiple gates or wells could serve a field or farming unit, the water database would have 
to be structured to link appropriate diversion/extraction with return flow. 
 
Since measurement of quantity and quality of return flows may incur substantial cost 
especially with respect to percolation, the farmer would have the option to report 
substitute information that could be used to estimate return flow location, timing, quantity 
and quality.  Crop type, crop yield (to estimate ET), applied fertilizer and pesticides by 
type and quantity, irrigation technology, irrigation and fertilizer management processes, 
soil type, soil slope, and tailwater quantity measurement combined with available 
effective rainfall data would be a reasonable substitute for the minimal data requirements 
relating to return flows identified above.  A further option could require reporting, but not 
disclosure, of this additional information if quantity and quality measurement data on 
return flows is reported. 
 
These reporting and database requirements are robust for achieving the identified public 
benefits under the most likely potential future evolutions of water institutions to relieve 
reallocation pressures: 1) more extensive use of water markets for exchange of conserved 
water to improve allocative efficiency through shrinking the gap between the marginal 
value of water in different uses or 2) more extensive administrative or judicial 
evaluations of waste and alternative beneficial uses and subsequent “transfers” to achieve 
the same purpose. 
 
Finally, the reason for the inclusion of return flow reporting requirements is two-fold.  
First, only actual return flow quantities can be diverted for subsequent use or left in-situ 
for environmental benefits.  It is well-known by economists that increasing irrigation 
efficiency may not save any water, as consumptive use of water may increase even as 
water application decreases; more accurate timing and location of water in the root zone 
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increases consumptive use and crop yield and reduces return flow.13  Therefore, 
conservation programs measured in terms of changes in applied water without accounting 
for changes in return flow can only overestimate the actual amount of conserved water.  
Return flow measurements are needed for the determination of actual “wet water” 
conservation in terms of changes in consumptive use.  Second, return flow quantity and 
quality are needed to assess water quality management outcomes.  Both the quantity of 
pollutant loading and the dilution effect from increasing water quantity are needed to 
model later pollutant concentrations from multiple return flows. 
 
Value of Protection of Water Data Confidentiality 
How will the disclosure of previously confidential water data affect business?  Since 
agriculture is the largest sectoral water user in California, we discuss the issues in a 
farming context.  However, the framework of the analysis can be applied to other sectors. 
 
The value of proprietary information to the holder and the ability to control the 
information depends on 1) any profit differential between those with the information and 
those without, 2) how widely the information is known by competitors, employees and 
suppliers, 3) the cost or ease to acquire or develop the proprietary information, and 4) the 
value of the proprietary information to competitors. 
 
The two possible proposed data disclosure methods allow for less disclosure if an owner 
is willing to pay for quantity and quality measurements of return flows.  Thus, if the 
owner attributes a large profit differential to proprietary information, return flow 
measurements will be more affordable and more information can remain confidential.  
For lower perceived value proprietary information, more information would be disclosed 
as a substitute for return flow measurements, but some information would remain 
proprietary: labor and equipment costs for field preparation, planting, and harvest.  
 
These options allow for choice in disclosure relative to the value of the propriety 
information, and only that data necessary to achieve the identified public benefits through 
observation of water quantity and quality resource management outcomes are ever 
publicly disclosed. 
 
On the other hand, disclosure and public scrutiny may encourage better utilization of 
applied water and improved economic performance for some farms.  From Technical 
Report 2, Nitrogen Sources and Loading to Groundwater of recent SWRCB Nitrate Study 
(see footnote 1): 

The role human decisions play in irrigation system performance and water management should not 
be overlooked. In SV and TLB, growers and their irrigators decide when, where, and how much 
water to apply. The operator manages soil water and, by extension, deep percolation. While 

                                                 
13 Caswell, Margriet, and David Zilberman , “The effects of well depth and land quality on the choice of 
irrigation technology”, American Journal of Agricultural Economics, 1986; Ward, Frank and Manuel 
Pulido-Velazquez, “Water conservation in irrigation can increase water use”, Proceedings of the National 
Academy of Sciences, 2008; and Huffaker, Ray, “Conservation potential of agricultural water conservation 
subsidies,” Water Resources Research , 2008. 
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pressurized irrigation systems, sprinklers and microirrigation, can precisely control water flow and 
thus have a greater technical potential for field uniformity and delivery efficiency, using a high-
efficiency technology (e.g., drip) will only increase irrigation performance if managed properly. It 
is the management of those systems that results in optimal or non-optimal performance. Likewise, 
performance of surface irrigation systems are significantly influenced by operators and can 
achieve reasonable efficiency levels, though their absolute technical potential is far less than 
pressurized systems. As a point of reference, Hanson (1995) reported that efficiencies among 
irrigation types were similar in practice across nearly 1000 irrigation systems monitored in 
California. Drip and microsprinkler systems did not show appreciably higher performance (ibid.). 
Observed irrigation efficiencies ranged between 70 and 85% for both microirrigation and furrow 
irrigation. It is worth noting that actual efficiencies may be below or above this range, and that 
changes in management practice may have improved to capture the technical advantage of 
pressurized systems in the 16 years since this study was published. At least one study suggests that 
variance in efficiency may not have increased despite the recent use of more sophisticated 
equipment. When irrigation performance was measured on nine drip irrigated celery fields in the 
Salinas Valley, performance was low. Water application rates ranged between 85% and 414% of 
ET, indicating under- and over-irrigation were common despite advanced capabilities (Breschini 
& Hartz 2002). Celery may not be representative of other cropping systems less sensitive to water 
stress; however, the results illustrate the potential for current irrigation system mismanagement 
even with advanced technology. Though the ability to apply the desired amount of water with each 
application is limited by the configuration of the irrigation system and hence uniformity and 
efficiency are somewhat predetermined, there are many practices growers can use to optimize 
water delivery systems (Dzurella et al. 2012). 

 
Therefore, while recommended data disclosure is limited for the identified public purpose 
and structured to allow other data to remain proprietary to mitigate private costs, public 
scrutiny may also encourage better water management and economic gains for other 
currently water inefficient farmers who do not possess that proprietary information, 
independent of any valuable proprietary information disclosure. 
 
Water System Security 
Concerns about potential for sabotage of water infrastructure systems has long existed but 
has greatly heightened since the 9/11 terrorist attacks. 
 

Broadly speaking, water infrastructure systems include surface and ground water sources of untreated 
water for municipal, industrial, agricultural, and household needs; dams, reservoirs, aqueducts, and 
pipes that contain and transport raw water; treatment facilities that remove contaminants from raw 
water; finished water reservoirs; systems that distribute water to users; and wastewater collection and 
treatment facilities.14 
 

For drinking water systems, most experts identified the distribution system as the single 
most important vulnerability and more experts identified it as among the top 
vulnerabilities than any other vulnerability.   
 

The explanations they offered most often related to the accessibility of distribution systems at 
numerous points. One expert, for example, cited the difficulty in preventing the introduction of a 
contaminant into the distribution system from inside a building “regardless of how much time, money, 
or effort we spend protecting public facilities.” Experts also noted that since the water in the 
distribution system has already been treated and is in the final stages of being transferred to the 

                                                 
14 Copeland, Claudia, “Terrorism and Security Issues Facing the Water Infrastructure Sector”, 
Congressional Research Service, December 5, 2010. 
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consumer, the distribution of a chemical, biological, or radiological agent in such a manner would be 
virtually undetectable until it has affected consumers.15 
 

As compared to the distribution system, very few experts identify the source water supply 
as the single most important vulnerability but they do identify it as a top vulnerability but 
at a lower rate than the distribution system because:  
 

(1) that source water typically involves a large volume of water, which in many cases could dilute the 
potency of contaminants; (2) the length of time (days or even weeks) that it typically takes for source 
water to reach consumers; and (3) that source water will go through a treatment process in which many 
contaminants are removed.

16 
 
A state-level review on water data confidentiality must consider these real water security 
risks in the context of the public interest in conjunction with other risks to water quantity 
and quality.  The discussion here is limited to potential modifications in data disclosure to 
reduce these risks, while still achieving the public interest gains of disclosure in water 
data. 
 
Of the minimal data requirements for the public interest, disclosure of location of 
diversion/extraction is most often cited as the greatest security risk.  Surface water 
diversion locations are public and known.  Groundwater well location information is 
publicly disclosed in all western states except California.  Therefore, precise well location 
disclosure should be reviewed in the context of these competing public interests. 
 
Precise location is not needed for most of the public interest benefits enumerated above, 
except for “independent public review of water resource models to better manage existing 
resources.”  From the perspective of modeling groundwater, most often accomplished by 
finite element calculations, well location only needs to be known up to the resolution of 
the model (finite element size).  Thus, extraction and diversion locations could be 
publicly accessible with less precision, perhaps in broad areas or zones, such as “...to the 
nearest 40-acre subdivision…” from Section 5103 of the Water Code.  Then, an 
application review board could be established to consider limited use and no public 
disclosure of more precise location data for legitimate modeling in pursuit of reviewing 
existing models or in development of independent models for the public interest.  This 
extra layer of the disclosure process would mitigate the terrorist risk from direct public 
access to a specific subset of reporting requirements without substantially reducing the 
gains in water management benefits from direct access. 
 
Conclusion 
Little or no attempt has been made to balance the public and private interest with respect 
to water data confidentiality for all water users.  With water becoming more 
economically scarce, the need for greater coordinated management at the state level, 
coupled with the unresponsiveness of local water agencies to data requests to review 
existing models and develop independent models, indicates the time has come for a 

                                                 
15 GAO, “Drinking Water: Experts’ Views on How Future Federal Funding Can Best Be Spent to Improve 
Security”, Report to the Committee on Environment and Public Works, U.S. Senate, p. 25,  2003. 
16 GAO report p. 8. 
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comprehensive state-level review of water data confidentiality policies for all water end-
users and water sources that considers the interests of all citizens. 
 
Permanent confidentiality is not in the public interest.  Disclosure of water data can 
improve water resource modeling and management, increase accountability, compliance, 
transparency, and credibility and reduce delays to solving pressing water quality and 
quantity problems.  The scope of water data disclosure can be limited to that which most 
serves the public interest, thus mitigating potential profit losses from disclosure of 
proprietary information.  Similarly, online, publicly accessible locational data for 
groundwater wells could be available only at a coarse spatial resolution in consideration 
of water security threats, but more precise locational data would be available after 
demonstrating a legitimate public purpose. 
 
After consideration of the public and private interests, such a state-level review could 
establish a limited water data confidentiality period of 1-5 years or perhaps abolish 
confidentiality altogether. 
 
Then a publicly accessible and searchable water information database, based on 
systematic measurement and recordkeeping of individual unit water use and return flows, 
would be established in furtherance of the public and private interests in better water 
resource modeling and management in the State of California. 
 
 



LOCAL AGENCIES OF THE NORTH DELTA 
1010 F Street, Suite 100, Sacramento, CA 95814 

(916) 455‐7300, osha@semlawyers.com 

 
December 16, 2015 

 
SENT VIA EMAIL (commentletters@waterboards.ca.gov) 
 
Jeanine Townsend 
Clerk to the Board 
State Water Resources Control Board 
1001 I Street, 24th Floor 
Sacramento, CA 95814 
 

RE: Comment Letter – Emergency Regulation for Measuring and 
Reporting the Diversion of Water 

 
Dear Ms. Townsend: 
 

This letter is submitted on behalf of Local Agencies of the North Delta (“LAND”) 
commenting on the proposed Emergency Regulation for Measuring and Reporting the 
Diversion of Water (23 Cal. Code Regs., §§ 907 et seq. (“Measurement Regs.”)) 
proposed for adoption pursuant to Senate Bill 88 (“SB 88”).  LAND is a coalition 
comprised of reclamation and water districts in the northern geographic area of the 
Delta.1  Agricultural water users within the districts comprising LAND have experience 
complying with the Board’s water reporting requirements, and some of these users were 
also subject to the State Water Resources Control Board’s (“Board”) February 4, 2015 
Order for Additional Information (“Additional Info. Order”).  LAND members are 
concerned that the Measurement Regs. as proposed are infeasible and require additional 
modification prior to adoption.   

 
LAND urges that the Board take adequate time to adopt Measurement Regs. that 

are both feasible and implement SB 88.  Variations in geography and hydrology across 
the state militate against a one-size-fits-all approach to water measurement.  Protection of 
agricultural lands and agricultural operations is important to our state’s future and the 

                                              
1 LAND member agencies cover an approximately 118,000 acre area of the Delta; 
current LAND participants include Reclamation Districts 3, 150, 307, 317, 349, 407, 501, 
551, 554, 556, 744, 755, 813, 999, 1002, 2111, 2067 and the Brannan-Andrus Levee 
Maintenance District.  Some of these agencies provide both water delivery and drainage 
services, while others only provide drainage services.  These districts also assist in the 
maintenance of the levees that provide flood protection to homes and farms.  This general 
area is also guaranteed adequate water supplies under the 1981 North Delta Water 
Agency Contract. 

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-17-15
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Board should take care that Measurement Regs. not provide further pressures that 
undermine the ability of agriculture to continue.  

 
Comments on Proposed Regulations 

 
§ 917(a) Reporting Reports of water diversion shall be submitted in accordance with a 
schedule approved by the Deputy Director for the Division of Water Rights. The schedule 
may require monthly, daily, or more frequent reporting. 
 

It is critical to note that electronic data submission more “frequently” than 
monthly is nearly impossible.  On a monthly basis, an operator can collect the data and 
then consolidate the information and then submit the numbers via the existing reporting 
system.  Submittal of monthly information, however, is a burden and does increase the 
cost of agricultural operations.  These increased costs were recognized at the time of the 
issuance of the 2015 Additional Info. Order.2  The next time scale down would be 
weekly, this would be exceptionally onerous, but not necessarily infeasible in most cases.  
However, daily and hourly reporting basically forces all operators to get the most 
expensive, and in many case the most fragile, logging equipment, then specifically hire 
personnel to manually input data into eWRIMS.  That requirement is unreasonable and in 
most cases simply infeasible.   
 

The Measurement Regs. appear to imply by this hourly reporting standard that 
there is a yet to be defined information transfer system that would send the real-time 
information directly to that future program.  That program would require a massive and 
complex telemetry system in areas in the mountains or in the Delta that lack cellular 
coverage.  Data loggers and telemetry will undoubtedly result in large amounts of 
information replete with errors or gaps because they are not managed by humans, and 
therefore lack substantive quality control. Furthermore, the Board could not possibly 
receive and manage that information under any scenario. It appears that the this language 
may be tracking the approach Federal water project’s data logging and management 
complexity on the rest of the state without having the funding or the institutional capacity 
to support it. 

 
LAND suggests that the Measurement Regs. include a periodicity for reporting 

requirements that is linked to a reasonable need for that level of information.  For 
instance, in streams where fish passage is a concern, and water levels are very low, it is 

                                              
2  LAND is concerned that the Additional Info. Order. Still has not been lifted even 
though there does not appear to be a continuing need for the monthly frequency of 
reporting at this time. 
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conceivable that hourly data could serve an important purpose.  In areas such as the Delta 
where water is always present, however, there would not be a conceivable need for that 
granular a level of data in order to address fish passage or related concerns.  A one-size-
fits-all approach is not appropriate, and excessive burdens on agricultural water users via 
the Measurement Regs. are unnecessary given the Board’s ability to require submittal of 
more frequent reporting (as was done in February 2015) when the Board determines that 
the circumstances warrant the need for such information.   
 
§ 933(b)(1) Data Recording. The measuring device shall be capable of recording the 
date, time, and at least one of the following: total volume of water diverted, flow rate, 
water velocity, or water elevation.  The data shall be recorded in a format retrievable 
and viewable using Microsoft Xcel, Microsoft Access, or other software program 
authorized by the deputy director. The measuring device shall be capable of recording 
the required information as follows: 
(A) For direct diversion: 

i. On an hourly or more frequent basis for a water right holder with a right 
or a claimed right to divert 1000 acre-feet of water per year or more. 

ii. On a daily or more frequent basis for a water right holder with a right or 
a claimed right to divert 100 acre-feet of water per year or more. 

iii. On a weekly or more frequent basis for a water right holder with a right 
or a claimed right to divert more than 10 acre-feet of water per year. 

 
The language associated with data recording for each of these classes of water 

rights is unclear as to equipment specifications.  For instance, a weekly basis would allow 
the use of a simple flow totalizer, which is very robust and inexpensive. However, a more 
frequent basis appears to include all smaller increments of time.  Therefore, the only 
compliant recorder installation under this description that could reasonable meet the finer 
increments of time would be the same expensive and fragile high-resolution equipment 
essentially required for the higher diversion amounts. 
 

The scale for water reporting also appears to be significantly disproportionate for 
the associated water use and total water diversion.  For example, a diversion of 10 acre-
feet of water is nominally only able to support a total of 3 acres of an efficient crop, in a 
moderate climate.  Those conditions only exist for some small specialist or ‘hobby’ 
operations.  These operations are least likely to be able to implement and maintain data 
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logging equipment.  LAND suggests the Board consider modifying the scaling as 
follows:3 
 
i. On an hourly or more frequent basis for a water right holder with a right or a 

claimed right to divert 3,000 acre-feet of water per year or more. 
ii.  On a daily or more frequent basis for a water right holder with a right or a claimed 

right to divert 1,000 acre-feet of water per year or more. 
iii.  On a weekly basis for a water right holder with a right or a claimed right to divert 

more than 300 acre-feet of water per year. 
 

The above approach to reporting thresholds could potentially provide a more 
reasonable approach. For instance, for a farming operation with about 100 acres supplied 
by a water diversion might use about 2-3 af/acre, for a total of 200-300 af/yr. In any case, 
the technical demands of metering should be more in alignment with actual farming 
practices, and scale of water demand and use.  If additional time is needed to fully 
explore these technical details, LAND urges the Board to take that time before adopting 
Measurement Regs. 
 
§ 934 Measurement Method. A measurement method is a protocol for measuring water 
diversions, other than through a measuring device at each authorized point of diversion, 
where the method is found by the deputy director to reasonably achieve the accuracy 
requirements of subdivision (d) of this section. The board encourages water right holders 
on a local or regional basis to cooperate and establish a measurement method or 
methods to measure direct diversion, diversion to storage, and withdrawal or release 
from storage in an efficient and cost effective manner which meets the accuracy 
requirements of subdivision (d) of this section. Any measurement method must be able to 
quantify the amount of water diverted under all separate priorities of rights being 
exercised. 
 
 It is unclear how a measurement method for a diversion could be capable of 
differentiating the basis of the right being claimed for that diversion.  This language 
should be stricken.   
 
(a) Request for Measurement Method. 
(1) Form and Content. A Request for Approval of Measurement Method shall be 

                                              
3  As explained above, LAND suggests that the periodicity of any reporting 
requirements also be linked to a reasonable need for that level of detail in the particular 
water body. 
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prepared by a California-registered Professional Engineer. The request shall describe 
how the measurement method will meet the requirements of this Chapter and include, at 
a minimum, the following information: 
(A) Name and contact information of all participants, including designation of 
a manager to serve as the primary contact person. 
(B) Map showing location of participants and covered lands (including all 
assessor parcel numbers). The map shall conform to the mapping requirements of article 
7 of chapter 2 of division 3 of this title. 
(C) Description of the measurement method, including how the method will 
be capable of measuring the volume of water diverted, rate of direct diversion, rate of 
collection to storage, and rate of withdrawal or release from storage.   
(D) Documentation required under subdivision (d) of this section verifying 
the accuracy of the measurement method. 
(E) A detailed description of how installing and maintaining a measuring 
device at each point of diversion is not feasible, would be unreasonably expensive, would 
unreasonably affect public trust resources, or would result in the waste or unreasonable 
use of water. 
(F) Description of the permitted, licensed, registrations, certificates and water 
right claims covered by the measurement method including: file number, owner name, 
water right type, priority of diversion, monthly and annual diversion amounts, place of 
use, purpose of use, and alternative sources of water. 
(G) Evaluation of public trust needs including minimum in-stream flows and 
water quality concerns or bypass requirements of any of the water rights involved. 
(H) Evaluation of enterprise income of the water users if claiming installing and 
maintaining measuring and monitoring devices would be unreasonably expensive. 
 
 It is unclear why an engineer must prepare a report including all of the information 
listed in (A)-(G) above.  Several items are administrative, and only Items (C) and (D) 
appear to be directly related to engineer qualifications, and even this activity could also 
be simply supervised by an engineer.  Other items could better be addressed by the water 
users and other individuals besides engineers, especially for smaller farming information.  
Especially Items (G) and (H) do not appear to be items that are directly relatable to 
engineering.  With respect to (G), public trust needs, those issues should be addressed as 
necessary in the water rights and special status species enforcement processes as needed.  
It is unclear why the certification of a measurement method must include such an 
analysis. With respect to Items (E) and (H), economic concerns, such an analysis would 
also not need to be completed by an engineer, and an engineer may not have special 
expertise in this area.   
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Most of the information listed in section 917 should not be required to be prepared 
by an engineer.  These requirements as written would create an unreasonable and 
unnecessary financial burden on ongoing agricultural operations.  These requirements 
should be modified to limit the scope to require engineer preparation of only that 
information that is necessary.   

§ 917. Reporting Insufficient Flows to Support All Diversions When flows or projected 
available supplies in a watershed or subwatershed are sufficient to support some but not 
all projected diversion demand, the Deputy Director for the Division of Water Rights may 
require water diverters located within the watershed or subwatershed to electronically 
submit monthly or more frequent reports of water diversion.  
(a) Reports of water diversion shall be submitted in accordance with a schedule 
approved by the Deputy Director for the Division of Water Rights. The schedule may 
require monthly, daily, or more frequent reporting. In determining the frequency of 
reporting, the Deputy Director for the Division of Water Rights shall not exceed the 
frequency of recording required under section 933, subdivision (b)(1), of this title.  
(b) Water right diversion demand projections made under this section may be based on 
reported diversion and use data, including but not limited to data submitted with 
Progress Reports by Permittees, Reports of Licensees, Reports of Registration and 
Certificate Holders, Supplemental Statements of Water Diversion and Use, and reports 
filed by watermasters pursuant to Water Code section 5101, subdivisions (d) and (e).  
(c) Water availability projections may be based on: (1) Projected full natural flow data 
supplied by the Department of Water Resources or its successor; (2) Projections from the 
National Weather Service, California Nevada River Forecast Center, and similar 
sources; (3) Stream gage data; and (4) Other data the Deputy Director for the Division 
of Water Rights determines is appropriate, given data availability, data reliability, and 
staff resources.  
(d) The failure to electronically submit diversion reports requested in accordance with 
the applicable schedule approved by the Deputy Director for the Division of Water 
Rights is a violation subject to civil liability of up to $500 per day pursuant to Water 
Code section 1846. Authority: Sections 348, subdivision (a), 1058, 1840, and 1841 Water 
Code. Reference: Sections 348, subdivision (a), 1846, 5101, 5103 and 5104, Water Code 
 
 LAND is concerned that section 917 may be used to justify Board orders that are 
not fully supported by the best available and most reliable data regarding demands and 
water availability.  LAND supports the language suggestions provided in the December 
16, 2015 comments of the Central Delta Water Agency. 

* * * 
 



Jeanine 
State Wa
Decemb
Page 7 o
 
 T
Board st
informat
 

Townsend 
ater Resour

ber 16, 2015
of 7 

Thank you f
taff to ensur
tional needs

rces Contro
5 

for consider
re the Moni
s of the Boa

l Board 

ring these co
itoring Reg
ard. 

omments.  W
gs. work for 

Very Truly
 
 
By:   
 Osh

We look fo
r farmers as

y Yours, 

ha R. Meser

orward to w
 well as me

rve 

working with
eet the 

h 



Los Angeles 3^Ar Department of Water & Power
^3

Commission

ERIC GARCETTI MEL LEVINE, President MARCIE L. EDWARDS

May°r WILLIAM W. FUNDERBURK JR., Vice President General Manager
JILL BANKS BARAD

MICHAEL F. FLEMING

CHRISTINA E. NOONAN

BARBARA E. MOSCHOS, Secretary

December 16, 2015

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board (SWRCB)
1001 I Street, 24th Floor
Sacramento, California 95814

Dear Mrs. Jeanine Townsend, Clerk to the Board:

Subject: Comment Letter- Emergency Regulation for Measuring and Reporting the Diversion of
Water

The city of Los Angeles Department of Water and Power has reviewed the draft Emergency
Regulations for Measuring and Reporting the Diversion of Water that was published by the SWRCB
on December 7, 2015. We appreciate the opportunity to provide the following comments to the draft
emergency regulation for measuring and reporting the diversion of water. LADWP's comments are
structured in two parts:

Part 1. Specific Comments to the proposed emergency regulation for measuring and
reporting, agency draft for public comment dated December 7, 2015

Part 2. General Comments In response to list of concepts and SWRCB staff
recommendations provided and presented at the stakeholder outreach meetings that
were conducted during the first two weeks of November 2015

A copy of this comment letter and enclosures will also be submitted electronically in PDF format
to the Clerk to the Board via email addressed to commentletters(a)waterboards.ca.gov.

If you have any questions or need more clarification, please contact Lizbeth Calderon, Civil
Engineering Associate, at (213) 367-2501.

Sincerely,

James G. Yannotta

Manager of Aqueduct

LC:fj
Enclosures

Los Angeles Aqueduct Centennial Celebrating 100 Years of Water 1913-2013
111 N. HopeStreet, LosAngeles, California90012-2607 Mailing address: Box 51111, LosAngeles, CA90051-5700

Telephone: (213) 367-4211 www.LADWP.com

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-16-15



PART 1:

SPECIFIC COMMENTS

PREPARED IN RESPONSE TO

PROPOSED EMERGENCY REGULATION FOR

MEASURING AND REPORTING

AGENCY DRAFT FOR PUBLIC COMMENT

DATED DECEMBER 7, 2015

REFER TO ATTACHMENT "A" FOR COPY OF

PROPOSED EMERGENCY REGULATION

SECTIONS CITED REFER TO

CALIFORNIA CODE OF REGULATIONS

TITLE 23, DIVISION 3, CHAPTER 2.7

AS PRESENTED IN PROPOSED EMERGENCY REGULATION

(UNLESS OTHERWISE NOTED)
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LADWP appreciates the opportunityto provide input, and appreciates consideration of our commentsas the
emergency regulation is refined.

§917. Reporting - Insufficient Flows to Support All Diversions.

When flows orprojected available supplies in a watershed orsubwatershed are sufficient tosupport some but
not all projected diversion demand, the Deputy Director for the Division of Water Rights may require water
diverters located within the watershed orsubwatershed toelectronically submit monthly ormore frequent
reports of water diversion.

LADWP COMMENTS:

LADWP held water rights in the Owens and Mono Valleys are predominantly pre-1914 appropriative
and riparian water rights. Additionally, the City of Los Angeles owns over310,000 acres of land in the
Eastern Sierra. As one of the principal land andsenior water right holders in the Eastern Sierra,
LADWP operates consistent with the current legal water rights hierarchy or asadjudicated by court
decree. This provision should only apply in watersheds orsubwatersheds where the Deputy Director
makes a determination ofurgent, drought, oremergency conditions. Otherwise, this provision unduly
regulates water rights holders.

§ 920. Supplemental Statements of Water Diversion and Use.

(e) !ftnc U5C °f on alternative supply ofwater or any water conservation efforts have resulted in a cessation or
reduction in use, the report should include a description of the conservation efforts employed and indicate the
extent and monthly amount of the reduction in water use due tothese water conservation efforts.

LADWP COMMENTS:

The monthly amount of reduction in water usedue to water conservation efforts should only be
required when claiming credit for the amount of water conserved towards the authorized use

pursuant to Water Code section 1011.

§931 Definitions.

(g) "Qualified individual" means:

(1) For diversions greater than or equal to 100 acre-feet per year:
(A) A California-licensed contractor authorized by theState License Board forC-57 welldrilling or

C-61 Limited Specioltv/D-21 Machinery and Pumps; or
(B) a California-registered Professional Engineer.
(C) g professionol subjectto oversight byg Cglifornia-registered Professionol Engineer and

employed to install, operate, and maintain water measurement and reporting devices or
methods.

(2) For diversions less than 100 acre-feet per year, a person trainedand experienced in water
measurement and reporting. This may include the water right holder or the water right holder's agent.

LADWP COMMENTS:

• ForDiversions greater than or equal to 100 acre-feet per year, "qualified individuals"should
include trained hydrographers and hydrologists witha minimum of5-years of experience in the
operation and maintenance of water measurement and reporting devices or methods.
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"Professional" as referenced in Section 931(g)(1)(c) does not appear to be defined and may be
subject to interpretation. LADWP recommends a "professional" could consist of a person trained
and experienced in water measurement and reporting devices or methods, and spends more than
20% of their average work day dealing with water measurement and reporting.
Oversight of "a professional" pursuant toSection 931(g)(1)(c) should be available as an option to
all "qualified individuals" pursuant to Section 931, rather than only California-registered
Professional Engineers.

§932 Applicability.

(c) Effective Dates. The deadlines for the installation and certification ofmeasuring devices or method shall be:
(1) On orbefore July 1. 2016, for a wgter right holder with o right oro claimed riaht to divert 1000acre-

feet of water per year or more.

(2) On orbefore January 1, 2017, for a water riaht holder with a riaht ora claimed right to divert 100
gcre-feet of wgter per yegr or more.

(3) On orbefore Jonuurv 1, 2018. for g wgter right holder with a riaht ora claimed riaht to divert greater
than 10 acre-feet of water per year.

LADWP COMMENTS:

• LADWP, a public utility, holds many water rights in the Eastern Sierra and potentially uses
hundreds of measurement stations that employ numerous devices or methods to monitor and

record diversions of water. The effective dates are counterintuitive for water right holders such as
LADWP that have to evaluate hundreds of measurement stations for compliance with these
regulations.

• For certain circumstances, such as LADWP which has hundreds of measurement stations to

evaluate for compliance, the effective dates should include a deadline option to submit

implementation plans for measurement stations that need to be brought into compliance. Water

right holders with approved implementation plans or actively working with the Board to develop
an acceptable plan should be considered compliant with these regulations.

§932 Applicability.

(d) Increasing the Measurement Threshold

(1) Beginning January 1, 2017, ftlhe executive director may issue orders to increase the 10 acre-feet
reporting threshold ofsubdivision (g) in g watershed or subwatershed incrementally to or above 25
acre-feet. The executive director may authorize an increased reporting threshold after:

(A) Considering the total monthly quantities diverted in relation to the monthly quantity of water
available within the watershed or subwatershed: the requirements of any policy, decision or
order of the boord or o court: ond the need for diversion ond bypqss informotion to evaluate
impacts to public trust resources: and

(B) Reviewing qnv relevqnt information submitted by affected water riaht holders or other
interested parties regarding a proposed increase in reporting threshold: and

(C) Determining the benefits of the additional reporting informotion ot g specific reporting
threshold ore substantially outweighed by the cost ofinstolling measuring devices or
employing methods for meosurement.
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(D) The executive director shall not increase the measurement threshold in a watershed nr
subwatershed above those established in any other regulation, policy, decision, order or
other legal reguirement adopted by the board, a Regional Water Quality Control Board, or a
court, unless the change is authorized by previous requirements.

LADWP COMMENTS:

Factors considered by the executive director to evaluate whether to authorize increases to the
measurement threshold should include:

• The benefit of the reporting information when
o No other water right holders, except forthe one exercising the diversion, are located

downstream of the source waterway and diversion.
o Other water right holders are not impacted, such as for diversions from springs that are

beneficially used orconsumed orterminated all on property under the same ownership (even
if water traverses property lines).

• Environmental considerations suchas diversions located on Forest Service land, BLM land, or in a
Wilderness designated area such that installing a measuring device (and perhaps a new roadway
to access the location) will unduly disturb the environment.

§932 Applicability.

id) Increasing the Meqsurement Threshold

(3) The executive director mov review each proposal to increase the reporting thresholdon a case-bv-
cgse basis.

(4) The executive director mov authorize on increasedreporting thresholdfor o periodnot to exceed five
yeors. Ifchgnging conditions worrgnt. the executive director may modify or cancel any such
authorization.

(5) The executive director shall maintain a list of reporting thresholds for watersheds or subwatersheds
greater than 10 acre-feet.

(6) A decision or order issued under this section by the executive director is subject to reconsideration
under article 2 (commencing with section 1122) of chopter 4 of port 1 of division 2 of the Wgter
Code.

LADWP COMMENTS:

• For 932(d)(3), Clarify that the executive director may issue orders to increase the 10 acre-feet

reporting threshold on a case-by-case basis and that orders to increase the measurement

threshold are not limited to entire watersheds or subwatersheds.

• For 932(d)(4), clarify that once the authorization threshold expires, authorizations to increase the

reporting threshold may be renewed, if conditions warrant.

§933 Measuring Device Requirements.

(b) Data

LADWP COMMENTS:

LADWP turns off and removes the recording equipment from hundreds of stations each winter to
protect against freezing. The data collection and recording requirements should not apply to
diversions when flow is turned off through the diversion for the off-season (such as during the winter
months for irrigation diversions). A requirement to leave recording equipment at the diversion site
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and continue to inspect and collect data when there is no plan to divert flows for the winter months
would be an unreasonable expectation and waste of resources.

§933 Measuring Device Requirements.
(b) Data

(1) Data Recording. The measuring device shall be cgpgble of recording the date, time, gnd at least one
ofthe following: total volume ofwater diverted, flow rate, water velocity, or water elevation. The data shall he
recorded in a format retrievable and viewable using Microsoft Xcel. Microsoft Access, or other software oroarnm
outhorized by the Deputy Director. The meosuring device shall be capable ofrecording the required information
as follows:

(A) For direct diversion:

i. On an hourly ormore frequent basis for a water right holder with a right ora claimed
right to divert 1000 ocre-feet of wgter per vegr or more,

ii. On a daily ormore frequent basisfora waterriaht holderwith a riaht ora claimed
right to divert 100 acre-feet of water per year or more.

Hi. On o weekly ormore freguent bgsis foro wgter rightholder with a riahtor a claimed
riaht to divert more than 10 acre-feet of water per year.

LADWP COMMENTS:

For some diversions, LADWP measures and records data using a propeller meter (totalizers). In most
ofthese cases, a propeller meter is used because the slope ofthe diversion ditch is very flat so a flume
or weirwill not function accurately. In other cases wherea propeller meter is used, the diversion goes
into a pipe where the water flows under a road or goes down a very steep slope. In these areas,
power lines are not available so mechanical measuring devices or solar powered ones are the only
options. LADWP has found that mechanical propeller meters to work best in these situations.

Propeller meters measure total volume, and LADWP reads the meters every two weeks and every
time a flow change is made to a diversion. The readings on the meter are recorded and average daily
flow between readings is calculated.

LADWP Recommended Regulation change: Where flow conditions are not appropriate for devices
such as flumes and weirs (specifically areas with very little ground slope), volumetric dial meters can
be used instead (such as propeller meters or AVFM meters). Readings from such meters should be
taken on at least a monthly basis and any time the flow into the diversion point is substantially
changed.

Additionally, LADWP uses spreading diversions to divert water from creeks during very wet years (and
rarely during flash flooding events) where there isn't enough capacity downstream of the creek. There
are dual purposes in the water spreading practice: 1) To recharge ground water basins and 2) To
protect downstream facilities from possible damage caused by high flows. Many spreading diversion
locations are on Forest Service or BLM land. Typically, LADWP spreads water approximately once
every 5 or 6 years and only for part of the peak runoff period. The water rights of others are not
affected by these diversions.

Flow measurement and recording for LADWP spreading diversions varies depending on many
different factors. Some spreading diversions have flumes installed, but do not have recording devices
installed. In cases where flumes are installed, recording devices are installed temporarily just prior to
spreading operations (except in cases of flash flooding where LADWP could not anticipate the
spreading operation). The vast majority of LADWP spreading diversions do not have a measuring
device installed. When the spreading diversions without a measuring device are operated, flows are
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recorded by estimating the flows on adaily basis by using a known cross section of the diversion ditch
near the diversion point and estimating the flow velocity. The daily flow recordings are then
interpolated between readings.

LADWP Recommended Regulation Modification: Where diversions are not consistently operated on a
year-to-year basis for the purposes ofgroundwater recharge and/or flood protection, then flow
recordings can be made on a daily basis instead of an hourly basis. In addition, flow measurement at
such diversion points can be estimated using a known cross section and estimated velocities by
qualified professionals.

§933 Measuring Device Requirements.
(b) Data

(2) Data Submittal.

(B) By January 1.2020, a water right holder who either diverts more than 10.000 acrefeet annually
or, on a monthlybasis diverts more than50 percentof the monthlymedian flow of the watershed
(Hydroloaic Unit Code (HUC) 10 asshown on the Division's eWRIMS database) where thediversion is
locatedshall provide real-time telemetered diversion data viaa public website that displays the data
on at least a daily bases, that is updated weekly, at minimum. The data shall be provided to the
boardupon the request of the executive director in a format retrievable and viewable using
MicrosoftXcel, MicrosoftAccess, or othersoftwore program authorizedby the deputy director.

LADWP COMMENTS:

Asking LADWP to provide real-time data for tens of measuring stations, many of which are located in
remote locations such as Forest Service and BLM land with no access to power and no cell phone
coverage is an unreasonable expectation. The effort and expense would be significant and the

benefit questionable, as LADWP operates consistent with the current legal water rights hierarchy or
as adjudicated by court decrees. This provision should only apply in watersheds or subwatersheds

where the Deputy Director makes a determination of urgent, drought, or emergency conditions.

Otherwise, this provision unduly regulates water rights holders.

§933 Measuring Device Requirements.

(g) Instollgtion, Maintenance and Performance Requirements.

A measuring device shall be installed, maintained, operated, inspected, and monitored to ensure the accuracy
standards of subdivision (d) of this section are met. The installation of a measuring device shall be performed by

a guulified individual.

(h) Calibration. The measuring device shall be calibrated by a guglified individugl upon installation and at least

once every three years thereafter. The water right holder shall be responsible for more frequent calibration of

measuring deviceis) as necessary to ensure the accuracy requirements of subdivision (d) of this section ore met.

LADWP COMMENTS:

A "professional" subject to oversight by a "qualified individual" should also be permitted to install and
calibrate the measuring device. Refer to LADWP comments for Section 931(g); LADWP recommends a
"professional" could consist of a person trained and experienced in water measurement and reporting
devices or methods, and spends more than 20% of their average work day dealing with water
measurement and reporting.
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§933 Measuring Device Reguirements.

(I) Inadequate Measuring Device. If amegsuring device fails to meet the accuracy requirements ofsuhdivMnn (HI
ofthis section, the water right holder shall repair or replace the measuring device to meet such requirement,

(1) Notification. Awater right holder shall timely notify the board in writing uoon detecting that the
holder's measuring device does not comply with the accuracy requirements ofsubdivision (d) ofthis
section. The notification shall include the water right holder's plan to take appropriate, timely
corrective action tocomply with the accuracy requirements ofsubdivision (d) ofthis section.

(2) Enforcement. Failure to timely repair or replace ameasuring device that does not comply with the
occurgcy reguirements of subdivision (d) of this section is a violation of thisregulation.

LADWP COMMENTS:

The board should notify water right holders of impending enforcement action, to allow an
opportunity for self-corrective action.

§934 Measurement Method.

Ameosurement method is o protocol for meosuring wgter diversions, other thon through a measuring device at
egch authorized point ofdiversion, where the method isfound by the deputy director toreasonably achieve the
accuracy reguirements of subdivision (d)of this section. The boardencourages waterriaht holders on a localor
regional basis to cooperate and establish a measurement method ormethods tomeasure direct diversion.
diversion tostorage, and withdrawal orrelease from storage in gn efficient gnd costeffective manner which
meets theaccuracy requirements ofsubdivision (d) of this section. Any measurement method must be able to
quantify the amount of water diverted under all separate priorities of rights being exercised.

(o) Request for Meosurement Method.

(2)Action by the deputy director. Only complete forms accompanied by maps will be accepted forreview.
No action will be taken on incomplete requests.

(A) The measurement method will be reviewed and, if found to reasonably meet the purposes of
this section, authorized by the deputy director. A measurement method may be conditionally
authorized if it meets the requirements of this Chapter.

(B)A measurement method shall not be authorized for any project with an existing or prior qqqe,
or where ony reguirement of any contract, , policy, order, decision, judgment,

determination, or other regulatory requirement of the board, a Regional Water Quality
Control Board, or a court requires that diversions be gaged. A measurement method shall

not be authorized for any project where it con reasonably be interpreted that ggging is
necessary to meet such regulatory reguirements.

LADWP COMMENTS:

Certain circumstances warrant consideration of measurement methods despite existing or prior
gages. Measurement devices in need of upgrades or replacement may trigger unintended
consequences such permits or certifications from federal agencies (such as Forest Service, BLM, Fish &
Wildlife Service, and ACOE), or approval from private land owners when the measurement device is
not located on property owned by the water right holder. LADWP recommends the provision of
section 934(a)(2)(B) be preceded by the term, "Generally" to allow consideration for site-specific
evidence.
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§934 Measurement Method.

(f) Operation and Performance Requirements. Ameasurement method shall be operated and maintained to
ensure the accuracy standards ofsubdivision (c) ofthis section are met. Field testing and re-analvsis that the
measurement method meets the requirements of this section shall beperformed bv a California-registered
Professionol Engineer upon installation, and at least once every three years thereafter.

LADWP COMMENTS:

• LADWP recommends consistency in criteria for individuals performing field-testing. Subsection
(d), Certification of Measurement Method Accuracy, permits field-testing performed by an
individual trained in the use ofrelevant field-testing equipment, so long asthe results are
documented in a report approved by a California-registered professional engineer. Meanwhile,
this subsection (f) requires field testing and re-analysis be performed by a California-registered
Professional Engineer upon installation, and at least once every threeyears thereafter.

• A"professional" subject to oversight by a "qualified individual" should also be permitted to
perform field testing and re-analysis. Refer to LADWP comments for Section 931(g); LADWP
recommends a "professional" could consist ofa person trained and experienced in water
measurement and reporting devices or methods, andspends more than 20% of their average
workday dealingwith water measurement and reporting.

§934 Measurement Method.

(g) Ingdeguute Measurement Method. If o megsurement method fails tomeetthe accuracy standards of
subdivision (c) of this section orthe conditional approval bv the deputy director, the measurement method shall
be corrected to ensure it complies with these requirements.

(1) Notification. The water right holders employing a megsurement method shall notify the board in
writing within 30 days of finding a measurement methoddoes not comply with the accuracy
standards of subdivision (c) of this section or the conditional approval by the deputy director. The
notification shall include a plan to take appropriate, timely corrective action.

(2) Enforcement. Failure to correct defectsor to ensure the measurement methodcomplies with the
accuracy standards ofsubdivision (c) of this section is a violation of this regulation.

(3) Measuring Devices Required. Ifdefects in the measurement method are not timely corrected.
measuring devices shqll be instqlled qt eqch point of diversion previously covered bv a measurement
method within 90 days of notification from the board that such measurement method has been
deemed inadequate.

LADWP COMMENTS:

The board should notify water right holders of impending enforcement action, to allow an
opportunity for self-corrective action.

§935Alternative Compliance for a Measuring Deviceor Megsurement Method Reguirement.
(a) The deputy director may consider alternative compliance to one ormore of the requirements of

section 933 and section 934 of this title uponfinding that strict compliance is not feasible, wouldbe
unreasonably expensive, would unreasonably affect public trust uses, or would result in the waste or
unreasonable use of water.

(b) The deputy director mayauthorize alternative compliance for a specific measuring device or
meosurement method, for a type ofmeasuring device, or for similar measurement methods.

(c) Request from a Water Riaht Holder for Alternative Compliance. A waterriahtholdermay file a
request alternative compliance with the deputy director.

(1) The request shall be filed electronically on a form available on the board's website.
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(2) The reguest shall describe how strict compliance with one or more ofthe requirements of
section 933 and/or section 934 ofthis title is not feasible, would be unreasonably expensive.
would unreasonably affect public trust uses, or would result in the waste or unreasonable
use of water:

(3) The reguest shall describe how the proposal is areasonable alternative to one or more ofthe
requirements of section 933 and/or 934 of this title.

(4) The deputy director may review each request for alternative compliance on a case-bv-case
basis. Alternative compliance proposals maybe conditionally approved.

(5) The deputy director mov require a water riaht holder to submit annual reports or a
compliance plan toensure the conditions ofapproval of the alternative compliance are met.

LADWP COMMENTS:

Factors considered by the deputy director when evaluating alternative compliance requests should
include:

• Benefit (or lack of benefit) of data, in circumstances such as when:
o No other water right holders, exceptfor the one exercising the diversion, are located

downstream of the source waterway and diversion.
o Other water right holders are not impacted, such as for diversions from springs that are

beneficially used orconsumed orterminated all on property under the same ownership (even
if water traverses property lines).

• Environmental considerations such as diversions located on Forest Service land, BLM land, or in a
wilderness designated areasuch that installing a measuring device (and perhaps a new roadway
to access the location) will unduly disturb the environment.

• Technological and scientific considerations of best application for certaincircumstances (see
comments on section 933 above)

• Location and type of diversions, such as spreading diversions duringflash floods that are not easily
predicted, or spreading diversions that provideflood control and groundwater recharge only
during very wet years

• Circumstances where applicable permits, approvals, or certification cannot be acquired, whether

it be a definitive denial by issuing agency, or acquisition timeline.

§936 Request for Additional Time.

A water riaht holder may submit a request for additional time to comply with the provisions of this Chapter on a
form available on the board's website. Additional time may be granted by the deputy director upon a showing of
good couse. The additional time granted by the Deputy Director sholl not exceed 24 months, combined, under all
extension requests.

LADWP COMMENTS:

• Water right holders with approved implementation plans or actively working with the Deputy
Directorto develop an acceptable plan should be considered compliant with these regulations.

• Timeline for action plan, included as part of approved implementation plan should be considered

separate and independent of the "request for additional time (which shall not exceed 24 months,

combined, under all extension requests, per this section)."
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PART 2:

GENERAL COMMENTS

PREPARED IN RESPONSE TO

LIST OF CONCEPTS & SWRCB STAFF RECOMMENDATIONS

DISTRIBUTED AT THE INFORMATIONAL MEETINGS HOSTED BY

WATER BOARD STAFF IN NOVEMBER 2015

REFER TO ATTACHMENT "B" FOR CITED

LIST OF CONCEPTS AND SWRCB STAFF RECOMMENDATIONS
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LADWP appreciates the opportunity to provide input, and appreciates consideration ofourcomments as the
emergency regulation is shaped and formulated.

1.) Timeline for Compliance

Under the new legislation, the measurement requirements could go into effect as early as January 1, 2016.
What is a reasonable amount of time for diverters to install measurement devices or methods? (Concept 10)

Stote Wqter Boqrd Staff Recommendation: The meosurement reguirements should be implemented on
astaggered basis. Staggered implementation could lead to increased compliance. Timelines for
compliance should consider the size ofdiversion and the characteristics ofthe watershed that the
diversion is located in.

Where appropriate, the regulation should allowfor interim and multi-year plans to allow diverters to
achieve full compliance.

LADWP Recommendation:

LADWP generally agrees with SWRCB staff recommendation that the emergency regulations should
accommodate multi-year implementation plans with appropriate timelines for compliance. However we
would like to emphasize that proper time allowance for planning, budgeting, acquisition of needed
permits, applicable CEQA documentation, and compliance with applicable waterquality regulations are
essential. Additionally, reasonable alternatives submitted to the board for consideration should be

considered compliantwhile those requests are being evaluated by the board.

2.) Measurement devices and methods

Should measuring devices that are approved as meeting the existing requirements of other state and federal
agencies be grandfathered in? Ifso, which ones, and under what conditions? (Concept 5)

SWRCB Staff Recommendation: Measuring devices ormethods meeting the existing reguirements of
other state andfederalagencies should be grandfathered in as much as possible provided they
approximate the accuracy standards set forth in the regulation. The State Water Boardshould review the

measurement reguirements of cited agencies

Should the measurement requirements be based on accuracy standards, a specific list of approved devices,
or another approach? (Concept 7)

SWRCB Staff Recommendation: The regulation should not listspecific measuring devices orspecify
methods. Measurement devices and methods shouldbe reguired to meet reasonable accuracy
standards.

LADWP Recommendation:

LADWP generally agrees with SWRCB staff recommendation for concept 5, that measuring devices or

methods meeting the existing requirements of other agencies (such as USGS) should be grandfathered as
much as possible.

LADWP generally agrees with SWRCB staff recommendation for concept 7, that measurement devices and

methods should be required to meet reasonable accuracy standards. However, a universal standard may

not be appropriate for all circumstances and the regulation should be flexible and provide a framework

for considering reasonable alternatives for compliance. Additionally, published examples (uncodified) of
pre-approved devices and methods satisfactory to the board would streamline compliance.
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Devices currently used bv LADWP and suggested for pre-approval:

Flumes: Parshall, Replogle, Trapezoidal, Short Throated, Ramp Flume or
Long-Throated, and H Flumes

Weirs: Rectangular, Rectangular Contracted, V-notch; Cipolletti, Sharp Crested, and
Broad Crested

Flow Meters: Ultrasonic, Magnetic, Venturi

Acoustic meters (such as produced by SonTek)

Volumetric dial meter (where low ground slope or other conditions do not allow for accurate
standard measurement)

Langemann Gate

Level measurement in meter section (with properly calibrated ratingcurve based on manual
current metering)

Alternative compliance methods recommended by LADWP for pre-approval are detailed in
section 3.

3.) Alternative Compliance

Should the regulation specify areas or circumstances where the diversion threshold for required
measurement may be greater than 10 acre-feet per year? Ifso, in what areas of the state, or under what
circumstances, should a higher diversion threshold be established? (Concept 6)

SWRCB Staff Recommendation: The regulation should not listspecificareas orspecificcircumstances
where a diversion threshold greater than 10 acre-feetper yearmaybe established. The regulation should
include aframework that allows the State Water Board to establish a higherdiversion thresholdin
specific watersheds or under specific circumstances. The cost of measurement andthe relative size of the
diversions compared to the naturalflow, overall diversion demand, and instream uses in the watershed
should be factors in determining if a higher thresholdmay be established.

What reasonable alternatives should be considered for complying with the measurement requirements if
strict compliance is considered infeasible, unreasonably expensive, or unreasonably affect public trust uses,
or result in the waste or unreasonable use of water? (Concept 9)

SWRCB Staff Recommendations: Determination of these circumstances is situation dependent.
The regulation should establish aframework forconsidering alternative approaches to compliance for a
specific measuring device ormeasurement method, orfor a type of measuring device.
When reviewing a reguestfor an alternative, theState Water Board shouldconsider the impactof the
diversion(s) on the watershed basedon watershed characteristics andthe relative size of the diversion(s)
to the overall amount of natural stream flow.
A wateruserreguesting an alternative approach shouldsubmita reasonable planfor attaining
compliance. A water user should be reguired to diligently implement theproposed plan.
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LADWP Recommendation:

For water right holders diverting 10 acre-feet ofwater per year or more, the new requirements include
maintaining arecord ofall diversion monitoring at time intervals ofone hour or less. However, auniversal
standard may not be appropriate under all circumstances and the 10 acre-feet threshold and hourly data
collection requirement should only apply where appropriate. LADWP generally agrees with SWRCB staff
recommendations that the regulation should: include a framework that allows the State Water Board to
establish ahigher diversion threshold in specific watersheds or under specific circumstances; and
establish aframework for considering alternative approaches tocompliance for aspecific measuring
device or measurement method, or for atype ofmeasuring device. However, providing published
examples (uncodified) identifying commonly encountered scenarios and acceptable alternative
compliance may streamline compliance. Common scenarios encountered during LADWP operations are
detailed below alongwith LADWP suggested alternativestandards.

LADWP Recommended Alternative Compliance Standards for Common Scenarios:

a) Spreading Diversions

LADWP uses spreading diversions to divert water from creeks during very wet years (and rarely during
flash flooding events) where there isn'tenough capacity downstream of the creek. There aredual
purposes inthe water spreading practice: 1) To recharge ground water basins and 2)To protect
downstream facilities from possible damage caused byhigh flows. Many spreading diversion
locations are on Forest Service orBLM land. Typically, LADWP spreads water approximately once
every 5 or 6 years. The water rights of others are not affected by these diversions.

Flow measurement and recording for LADWP spreading diversions varies depending on many
different factors. Somespreading diversions have flumes installed, but do not haverecording devices
installed. In cases where flumes are installed, recording devices areinstalled temporarily just prior to
spreading operations (except incases of flash flooding where LADWP could not anticipate the
spreading operation). Thevast majority of LADWP spreading diversions do not havea measuring
device installed. When the spreading diversions without a measuring device areoperated,then flows
are recorded by estimating the flows on a daily basis by using a known cross section of the diversion
ditch nearthe diversion pointand estimatingthe flowvelocity. The daily flow recordings arethen
interpolated between readings.

LADWP Recommended Alternative Standard: Where diversions are not consistently made on
a year-to-year basis for the purposes of groundwater recharge, then flow recordingscan be
made on a daily basis instead of an hourly basis. In addition, flow measurement at such
diversion points can be estimated usinga known crosssection and estimated velocities by
qualified professionals (qualified professionals being registered engineers or trained
hydrographers and hydrologists who spend more than 20%of their average work day dealing
with flow measurement devices and data collection).

b) Volumetric Dial Meters (such as propeller meters / area-velocitv-flow meters)
For some diversions, LADWP measures and records data using a propeller meter. In most of these cases,
a propeller meter is used because the slope of the diversion ditch isvery flat so a flume or weir will not
function accurately. In other cases where a propeller meter isused, the diversion goes into a pipe
wherethe water flows undera road or goesdown averysteep slope. In these areas, powerlines are
not available so mechanical measuring devices or solar poweredones are the only options. LADWP has
found that mechanical propeller meters to work best in these situations.
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Propeller meters measure total volume, and LADWP reads the meters every two weeks AND every time
aflow change is made to adiversion. The readings on the meter are recorded and daily average flow
between readings is calculated.

LADWP Recommended Alternative Standard: Where flow conditions are not appropriate for
devices such as flumes and weirs (specifically areas with very little ground slope), volumetric
dial meters can be used instead (such as propeller meters or AVFM1 meters). Readings from
such meters mustbetaken onat least a monthly basis and any timethe flow into the
diversion point is substantiallychanged.

c) Spring Flow

LADWP generally agrees with SWRCB staff recommendation for concept 6thatthe regulation should
include a framework thatallows theState Water Board to establish a higher diversion threshold in
specific watersheds or underspecific circumstances. However, factors cited for consideration to make a
determination should clearly be denoted as non-exclusive.

Additional LADWP Recommended Factors to consider if higher diversion thresholds mav be
established (non-exclusive list):

i. Diversion islocated on Forest Service land, BLM land, or in aWilderness designated
area suchthat installing a measuring device (and perhaps a new roadway to access the
location) will unduly disturb the environment,

ii. No other water right holders, except for the one exercising the diversion, are located
downstream of the waterway and the diversion,

iii. Sites where the water source originates (such as from a spring), is diverted,and is
consumed or terminated allon propertyunder the same ownership (even if water
traverses property lines).

LADWP Recommended Alternative Standard: For scenarioswhere strict compliance with 10-
acre feet threshold is infeasibleor diversions do not affect the water rightsof downstream
water right holders, then flow measurement at suchdiversion points may be estimated using
a known cross section or other estimation method by qualified professionals and recorded at
leaston a monthly basis and anytime the flow into the diversion point is substantially
changed.

d) Reservoir Outflows & Langemann Gate Locations

LADWP Recommended Alternative Standard: LADWP records some flows such as Reservoir
Outflowsand at Langemann Gatesasa Daily average that is calculated in the field by a RTU2
unit that records a read (generally every 15 minutes)and computes a daily average to be sent
back to the office over aSCADA3 system. Only the daily averages are kept as part of the
permanent record. LADWP would liketo see this method of measurement and recording to be
considered sufficient to meet the new regulations.

AVFM: Area-velocity-fiow meters
2RTU: Remoteterminal unit
3SCADA: Supervisory control and data acquisition system
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e) Diversions turned off for the season

LADWP turns off and removes the recording equipment for hundreds of stations each winter to protect
against freezing.

LADWP Recommendation: The hourly data collection requirement should not apply to
diversions when flow is turned off through the diversion for the off-season (such as during the
winter months for irrigation diversions). Requiring to leave recording equipment at the
diversion site (and continue to inspect and collect data) when there is no plan to divert flows
for the winter months would bean unreasonable expectation.

4.) Installation of Measuring Devices

Who should be allowed to install or maintain a water measuring device or method? Should a certification
process be required for measuring devices or methods to ensure they meet the regulation's accuracy
standards? (Concept 11)

SWRCB Staff Recommendations: The regulation should be flexible to allow gualified individuals to
install and maintain water measurement devices that have been lab certified, provided the installation is
made in accordance with the protocols specified by the manufacturer.
Where lab certification is not applicable, field certification ofa measurement device ormethod should
reguire a licensed engineer orother guulified professionol.
The regulation should reguire periodicfield inspections toverify the device or method continues to
provide measurements meeting the regulation's accuracy standard.
The inspection process could beprioritized based on the size ofa diversion orother criteria.

LADWP Recommendations:

LADWP generally agrees with SWRCB staff recommendations, aside from who should be allowed to install
water measurement devices, and offers the following input:

a) Who should be allowed to certify and maintain flow measuring devices?
SWRCB Staff recommendation for concept 10 does not define "qualified individuals" or "other
qualified professionals".

LADWP Recommendation: A qualified professional could consist of registered engineers or

trained hydrographers and hydrologists who spend more than 20% of their average workday
dealing with flow measurement devices and flow measurement data collection.

b) Who should be allowed to install flow measuringdevices?
LADWP Recommendation: Anyone should be allowed to install a flow measuring device as long as
it is certified by a qualified professional who would be in responsible charge.

c) What is reasonable frequency for periodic field inspections?
LADWP Recommendation: Semi-annual field inspection is reasonable to account for seasonal
variations, namely the runoff and non-runoff season.

d) What kind of "evidence" should be provided to the board to demonstrate device functioning
properly?

LADWP Recommendation: For standard devices such as flumes and weirs, record of semi-annual
inspection reports confirming flow conditions and that the device conditions are satisfactory
should be sufficient. For other devices, perhaps a manual currentmetering of the flow to confirm
the installed device is measuring correctly can be required (if manual current metering is
appropriate for the flow conditions).
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December 16, 2015 

 

State Water Resources Control Board                                         Via Email: commentletters@waterboards.ca.gov 
1001 I Street, 24th Floor                                                                                paul.wells@waterboards.ca.gov 
Sacramento, CA 95814 

 
RE: SB 88 and the Draft Emergency Regulation for Measuring and Reporting on the Diversion of Water 

 
Dear Board Members and Staff, 

The Mendocino County Farm Bureau (MCFB) is a non-governmental, non-profit, voluntary membership, advocacy group 
whose purpose is to protect and promote agricultural interests throughout the county and to find solutions to the problems 
facing agricultural businesses and the rural community.  MCFB currently represents approximately 1200 members. 

After reviewing the language within the proposed emergency regulation for measuring and reporting December 7, 2015 
agency draft for public comment, MCFB would like to provide the following comments, questions and suggestions.  
 
 
General Comments: 

• Since reporting deadlines will potentially be changing for a number of diverters, it is requested that the SWRCB 
promptly notice all diverters of the required changes to reporting deadlines. It is also important that the eWRIMS 
online reporting system be altered in a timely manner in order for diversions to be reported prior to the deadline.  
Directions for how to properly report under the requirements of SB 88 and the related regulation should also be 
clearly described to diverters in future correspondence. 

• If changes to reporting frequency are to be implemented, sufficient evidence of a benefit to the watershed or 
subwatershed needs to be considered for the additional reporting and data processing requirements. Sufficient 
notice should be provided to diverters if any change in reporting frequency is anticipated.  

• This regulation will create additional monitoring standards for a number of diverters and will add layers of 
complexity to the reporting process. The complexities of individual diversion systems and fiscal impacts to the 
diverter need to be considered. Will there be an economic impact report affiliated with this regulation? 

• The SWRCB needs to be prepared to provide workshops throughout California to discuss the new compliance 
standards, timeframes for compliance, etc. and address diverter questions once the regulation is adopted.  

 

 

 

Mendocino County Farm Bureau 
303-C Talmage Road • Ukiah, CA. 95482 • (707) 462-6664 • Fax (707) 462-6681 • Email: mendofb@pacific.net 

Affiliated with the California Farm Bureau Federation and the American Farm Bureau Federation 
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§917. Reporting – Insufficient Flows to Support All Diversions 
When flows or projected available supplies in a watershed or subwatershed are sufficient to support some but not all 
projected diversion demand, the Deputy Director for the Division of Water Rights may require water diverters located 
within the watershed or subwatershed to electronically submit monthly or more frequent reports of water diversion. 
 (a) Reports of water diversion shall be submitted in accordance with a schedule approved by the Deputy 
 Director for the Division of Water Rights. The schedule may require monthly, daily, or more frequent 
 reporting. In determining the frequency of reporting, the Deputy Director for the Division of Water Rights shall 
 not exceed the frequency of recording required under section 933, subdivision (b)(1), of this title. 
 
 
What is the process that the SWRCB will use to determine if, "flows or projected available supplies in a watershed or 
subwatershed are sufficient to support some but not all projected diversion demand"?  Over the past few years the water 
rights curtailment process (both initiation and completion of curtailments) as well as the required flow standards for 
curtailed water sheds has not been clear and has lead to confusion amongst diverters. SB 88 provides mandates for 
changes to water use/diversion measurement requirements, so regulation development as related to possible curtailments 
or instream flows does not seem to be necessary as related to SB 88.  
 
If the SWRCB is planning on varying the amount of water made available to a diverter or the frequency requirements for 
the data submittal process for water rights diversion and use reporting, there needs to be a clear standard for how this will 
be accomplished as well as sufficient notification time to affected diverters.  This is especially critical for those involved 
with agriculture as short notices for water rights curtailments can provide little time to alter management strategies or 
secure additional sources of water when available. Crop and animal health can be impacted by lack of water supply as 
well as create financial hardship for the agricultural operation. Changes to reporting frequency will also require changes to 
management strategies or the need for additional staff to monitor/collect the additional water rights information, so there 
should be ample time provided by the SWRCB to account for any expected changes to reporting timing requirements.  
 
 
§ 920. Supplemental Statements of Water Diversion and Use. 
(a) Supplemental statements of water diversion and use shall be filed on forms available at the board's website. A 
supplemental statement shall be filed annually within six months of the close of the twelve month reporting period 
triennially, or promptly if there is a change in the name or address of the person diverting water, or more frequently as 
directed under section 917. Notice to the board of changes in name, address or ownership must also be reported 
electronically on the change of name, address or ownership supplemental statement of change form on the board's 
website. Filing the change of name, address or ownership supplemental statement of change form does not eliminate the 
requirement to file a supplemental statement of water diversion and use. 
 
 
Since reporting deadlines will potentially be changing for a number of diverters, it is requested that the SWRCB promptly 
notice all diverters of the required changes to reporting deadlines. It is also important that the eWRIMS online reporting 
system be altered in a timely manner in order for diversions to be reported prior to the deadline.  Directions for how to 
properly report under the requirements of SB 88 and the related regulation should also be clearly described to diverters in 
future correspondence. 

See comments under §917 on water use/diversion reporting frequency.  
 
 
§ 920. (d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled water, is being used 
in lieu of surface water to be reported under a statement, the report should indicate the source and amount of substitute or 
alternative water used and the amount of surface water offset on a monthly basis. 
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(e) If the use of an alternative supply of water or any water conservation efforts have resulted in a cessation or reduction 
in use, the report should include a description of the conservation efforts employed and indicate the extent and monthly 
amount of the reduction in water use due to these water conservation efforts. 
 
The term contract water needs to be clarified. Does this apply to any water contracted through any water district or is this 
intended to be limited to the state and federal water project contracts?  
 
There is a concern that with the additional measurement requirements, coupled with water conservation efforts, that there 
could be attempts to potentially reduce water rights assignments. It is critically important that more accurate measurement 
requirements do not discourage conservation efforts or lead to forfeiture of water rights.   
 
 
§ 924. Water Use Reports of Registration and Certificate Holders. 
(a) Reports of registration and certificate holders shall be filed annually within three months of the close of the twelve 
month reporting period. Provisional streamflow data may be used in preparing the water use report if final streamflow 
data is not available by the reporting deadline. If provisional streamflow data is used in the water use report, an amended 
report based on final streamflow data should be filed within six months of the close of the of the twelve month reporting 
period. Any report not timely amended shall be deemed final. The report shall be filed electronically on a form available 
at the board’s website. Compliance with the requirement to file a water use report is a condition of every registration or 
certificate. A failure to file a report under this section is a violation of registration and certificate terms, as applicable. 
 
Is provisional streamflow and final streamflow referring to  USGS streamflow gauges that are in proximity to the 
diversion in question? What if no USGS gauges are able to be referenced or are not applicable for comparing watershed 
flow information for a specific diversion? 
 
This section should be clarified so that the timeline for reporting, the streamflow requirements and the amendment process 
for reporting are easily understood by diverters. A timeline for reporting and compliance requirements needs to be 
distributed to registration and certificate holders in a judicious manner so that diverters have sufficient time to report 
water diversion and use information.  
 
 
§ 925. Progress Reports by Permittee. 
(b) Annual progress reports by permittee shall be filed within three months of the close of the twelve month reporting 
period no later than July of the next year succeeding the year of diversion on forms available at the board's website. 
Provisional data and information may be used in the progress report if final data is not available by the reporting 
deadline.  If provisional streamflow data are used in preparing the progress report, an amended report based on final 
data shall be filed within six months of the close of the twelve month reporting period. Any reports not timely amended 
shall be deemed final.  A failure to file a progress report is a violation of permit terms. 
 
This section should be clarified so that the timeline for reporting, the streamflow requirements and the amendment process 
for reporting are easily understood by diverters. A timeline for reporting and compliance requirements needs to be 
distributed to permit holders in a judicious manner so that diverters have sufficient time to report water diversion and use 
information.  
 
§ 925 (d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled water, is being used 
in lieu of surface water that is required to be reported under this sectionreport, the report should indicate the source and 
amount of substitute or alternative water used and the amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have resulted in a cessation or reduction in 
use, the report should include a description of the conservation efforts employed and indicate the extent and monthly 
amount of the reduction in water use due to these water conservation efforts. 
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There is a concern that with the additional measurement requirements, coupled with water conservation efforts, that there 
could be attempts  to potentially reduce water rights assignments. It is critically important that more accurate 
measurement requirements do not discourage conservation efforts or lead to forfeiture of water rights.   
 
 
 
 § 929. Reports of Licensee. 
(b) Reports of licensee shall be filed annually within three months of the close of the twelve month reporting period and 
not later than July of the next year succeeding the year of diversion on forms available at the board's website. 
Provisional data and information may be used in the report of licensee if final data is not available by the reporting  
deadline. If provisional streamflow data is used in preparing the report of licensee, an amended report based on final 
streamflow data shall be filed within six months of the 
 
 
This section should be clarified so that the timeline for reporting, the streamflow requirements and the amendment process 
for reporting are easily understood by diverters. A timeline for reporting and compliance requirements needs to be 
distributed to right holders in a judicious manner so that diverters have sufficient time to report water diversion and use 
information.  
 
 
§ 929 (d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled water, is being used 
in lieu of surface water that is required to be reported under this sectionreport, the report should indicate the source and 
amount of substitute or alternative water used and the amount of surface water offset on a monthly basis. 
 
(e) If the use of an alternative supply of water or any water conservation efforts have resulted in a cessation or reduction in 
use, the report should include a description of the conservation efforts employed and indicate the extent and monthly 
amount of the reduction in water use due to these water conservation efforts. 
 
 
There is a concern that with the additional measurement requirements, coupled with water conservation efforts, that there 
could be attempts  to potentially reduce water rights assignments. It is critically important that more accurate 
measurement requirements do not discourage conservation efforts or lead to forfeiture of water rights.   
 
 
CH 2.8 MEASURING AND MONITORING 
§931 Definitions 
(i) “Type of measuring device”:  SB 88 also mentions that electricity records dedicated to a pump and a recent pump test;  
Calibrated staff gauges and pressure transducers as accurate measurement devices that the SWRCB should consider. 
These should also be included as examples of  acceptable measuring devices in the definition.  
 
(j) “Water right holder”: If there is no diversion of water, as in most stock ponds or licensed sheet flow ponds, is there a 
requirement to comply with the new SB 88 standards? 
 
 
§932 Applicability. 
 
(b) Determination of Diversion Threshold for Requiring Measurement – the determination of whether a diversion meets the 

threshold for required measurement (stated in subsection (a) of this section or as adopted in accordance with subsection 
(d) of this section) shall be made by the deputy director. When making such a determination, the deputy director shall 
consider: 

(1) Multiple points of diversion for a water right used by the same person or serving the same place and purpose 
 of use. 

(2) Multiple water rights with shared point or points of diversion. 
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At the November public meeting in Santa Rosa, SWRCB staff stated that any use of contract water would not be included 
in calculating the threshold for compliance with measurement requirements under SB 88. This needs to be included in the 
section above.  
 
 
(d) Increasing the Measurement Threshold 
 
SB 88 [Article 3, 1840 (b) (2)] specifically mentions that the SWRCB may increase the 10 acre foot reporting threshold to 
25 acre feet if: “it finds that the benefits of the additional information within the watershed or subwatershed are 
substantially outweighed by the cost of installing measuring devices or employing methods for measurement for 
diversions at the 10 acre foot threshold.”  
 
The cost impacts for implementing the additional measurement requirements and related cost/benefit needs to be fully 
considered as there could be significant financial hardship created for compliance with the requirements of SB 88.  
Determination of the benefit to cost ratio is subjective, so there needs to be a clear process for how this change in 
measurement threshold will be applied.  
 
 
 
§933 Measuring Device Requirements. 
 
It is appreciated that the recommendation is to not overly limit the measuring devices or methods that can be used to meet 
compliance with the requirements of SB 88. Since “best available technology” is constantly changing, there needs to be 
consideration for what will best meet water reporting needs without forcing diverters to upgrade measurement devices 
every time improved technology becomes available. Consideration also needs to be given for diversions that may be 
restricted from using “best available technology” due to location, topography, lack of electrical connection, etc. Diverters 
have invested a significant amount of money in recent years on metering devices for compliance with water use reporting. 
This regulation may make that investment obsolete.  

There also needs to be consideration of impacts to senior water rights holders that have older rights that may have the 
inability to easily comply with new metering standards because of the nature of the age of their diversions and related 
facilities.  

Diverters that are required to install new metering devices may also be limited in how and when installations are 
performed based on additional regulatory requirements such as 1600 permits from the California Department of Fish and 
Wildlife.  

Any real time telemetered monitoring will create an excessive amount of data that may never prove to provide any benefit 
for watershed management. This is especially true if the SWRCB does not have an adequate data tool to handle the huge 
quantities of input data as well as the additional staff to analyze the provisional data ( with consistent protocols) in real 
time in order to implement immediate actions for watershed management.  

§933 is not easy to follow and will create significant confusion for diverters to fully understand. There are multiple 
compliance dates, timelines, requirements, etc. The SWRCB is encouraged to provide an easier means of understanding 
the requirements of this section (similar to the charts/tables included in the fact sheet summary) in future correspondence 
to impacted diverters.   
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§933(b)(2)(C) For a reservoir subject to drawdown and refill during the collection to storage season, or that is otherwise 
operated in a cyclical manner, the maximum and minimum water surface elevations, the corresponding reservoir volume, 
and the monitoring dates shall be measured and the maintained. 

 
Are there separate considerations for on-stream or off-stream reservoirs? For reservoirs that are operated in a cyclical 
manner, will each pond “recharge” be required to be recorded? This requirement needs to be clearly explained to diverters 
with storage rights. 

 
§933(b)(2) (D) For each reservoir, if water is diverted or flows into the reservoir under more than one basis of right, 
including groundwater or water purchased under a contract, the amounts reported to the board shall be limited to the 
amounts covered by the water right being reported. A record of the alternative supplies entering the reservoir 
throughout the year shall be maintained to demonstrate that water stored is under a separate basis of right or contract. 
 
This section seems to be conflicting with the language that is listed under the requirements for reporting 
substitute/alternate water supply sources described earlier in the regulation. “If a substitute or alternative water supply, 
such as groundwater, contract water, or recycled water, is being used in lieu of surface water that is required to be 
reported under this sectionreport, the report should indicate the source and amount of substitute or alternative water used 
and the amount of surface water offset on a monthly basis.” 
 
The reporting of alternative water supplies needs to be clarified.  
 
 
§933 (e)(1) – This section unfairly burdens diverters that have already installed measuring devices (before January 1, 
2016).   It is stated that these diverters must submit certification of accuracy with the next "water use report" which would 
be by June 30, 2016.  If there are existing devices  that do not meet the newly adopted accuracy standards, then these 
diverters will have a short time frame to install compliant measurement devices or potentially submit a request for 
additional time to comply. As mentioned earlier, diverters who have taken the incentive to install measurement devices 
prior to the SB 88 standards being implemented should not be punished. This time frame needs to be extended so that 
diverters have a full understanding of what is required in the new regulation.  

 
§933 (j) Accessibility. The measuring device shall be installed in a manner such that it is readily accessible for reading, 
inspection, testing, repair or replacement. The water right holder shall make the measurement device available for 
inspection by an authorized representative of the board upon request. The water right holder shall provide the board’s 
representative with reasonable access to inspect the measuring device. Failure to provide such access is a violation of this 
regulation 
 
Not all diversion points are easily accessible with some being in areas of rough terrain with limited access routes. How is 
readily accessible defined? What is considered reasonable access? What is the time frame for SWRCB representatives to 
require access? 

 

§934 Measurement Method 

It is appreciated that an option for measuring diversions, other than through a measuring device, has been provided in this 
section. However, the ability for diverters to request a cooperative alternate measuring method is overly constricted by the 
related list of requirements and will therefore discourage the use of this option.  

It is stated in §934 (a)(1) that a request for the approval of a measurement method shall be prepared by a California 
registered professional engineer. The information requested to be submitted in (A)-(H) seems to go beyond the 
capabilities of an engineer to determine on behalf of the diverters. This is especially true for (G) where the engineer would 
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be asked to evaluate the public trust needs, instream flow and bypass requirements of the watershed in question. This 
alone would most likely limit the number of registered engineers that would be willing to take on the task of requesting an 
approval for a measurement method.  

 

§935 Alternative Compliance for a Measuring Device or Measurement Method Requirement. 

For both §934 and §935, there is no clear timeframe provided for when a request should be submitted to the SWRCB for 
an alternative compliance option.  There is also no discussion of how a determination made by the deputy director on an 
alternative method may be appealed by the diverter(s). The SWRCB should include an explanation of the timeframe and 
appeal process for alternative compliance options in the regulation.  

 

§936 Request for Additional Time 

Depending on the number of metering devices that a diverter needs to install, the financial investment may require a 
multiyear plan and the need for additional time for compliance.  

Also if the demand for new installations within a watershed is excessive, there may be limitations on available equipment 
or the ability to have qualified individuals install the devices.  

It is important to have a process in place for requesting additional time for compliance. If a request of additional time is 
denied, what is the appeal process? 

 

§937 Report of Water Measuring Device. 

A clear explanation of report filing requirements needs to be provided to the diverters along with instructions on how to 
access all of the various forms that are required as part of this regulation.  

 

 

MCFB appreciates the opportunity to provide comment on the proposed emergency regulation for measuring and 
reporting the diversion of water as related to SB 88 requirements. MCFB encourages the SWRCB and staff  to consider 
the comments and suggestions above as well as address the questions presented to you in this comment letter during the 
process of finalizing the regulation language.  

 

Sincerely,  

 

 

 

Frost Pauli 
President  
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477 Bret Harte Drive                

Murphys, CA  95247 

phone (209) 728-1387 

fax (209) 728-1391 

web www.ncpa.com 

 
December 16, 2015 
 
Mr. Paul Wells  
State Water Resource Control Board; Division of Water Rights 
100 I Street, 14th Floor / P.O. Box 2000 
Sacramento, CA 95812 
(transmitted via email to paul.wells@waterboards.ca.gov) 
 
SUBJECT: Draft Emergency Regulation for Measuring and Reporting on the Diversion 

of Water 
 
Dear Mr. Wells, 
 
The Northern California Power Agency (NCPA) appreciates the opportunity to submit comments 
on the State Water Resource Control Board’s (SWRCB’s) draft emergency regulation to 
implement Senate Bill 88.  We recognize the SWRCB’s need for water diversion records; 
however, we believe that some of the language proposed in the draft emergency regulation will 
be overly burdensome and in some cases redundant in intent (and possibly conflicting in 
application) to other existing regulatory reporting requirements.   
 
We strongly recommend that provision be made for the 12-month reporting period to be based 
on a water year (October 1 - September 30) rather than a calendar year.  All of our water 
diversion sites are subject to Stream Gauging and Flow Monitoring Plans which were developed 
as required by the SWRCB Water Quality Certification for the project, and developed in 
coordination with the SWRCB, the California Department of Fish and Wildlife, the Federal 
Energy Regulatory Commission, the US Forest Service, and the US Geological Service (USGS).  
This data is aggregated and reported on a water year rather than a calendar year basis for many 
reasons, including: 

a. USGS standards which define the water year. 
b. Inaccessability of many of the high Sierra sites during winter and early spring. 
c. Commercial “water accounting software” such as Hydstra, Wiski, and Aquarius 

which are all designed and configured to report based on a October – September 
water year. 

d. California’s mediteranean climate with a well defined “wet” season which is 
interrupted by calendar year reporting. 

 
Based on accessibility constraints, reporting within three months of the close of the twelve 
month water year (October 1 – September 30) would be feasible; however, reporting within three 
months of the calendar year per Section 929(b) would not always be feasible.  Submitting on a 
calendar year basis is especially problematic for the months of October – December, which have 
not been through the USGS data validation and quality control process required for USGS 
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acceptance and publishing on the USGS website.  “Premature” submittal to the SWRCB results 
in a stong probability of subsequent revision and/or the possibility of having conflicting flow 
records in the public domain.  We are already seeing this happen for October-December data 
submitted in response to the SWRCB’s calendar year submittal requirements for Statements of 
Water Diversion and Use. 
 
The requirement to publish data on a website should be required only in instances where the data 
is not already in the public domain.  For instance, FERC Cooperators such as NCPA coordinate 
closely with (and under oversight by) the USGS, and this data is publicly accessible on the 
USGS website.  We believe that granting a certain amount of flexibility as to the location and 
timing of publishing data (so as to comply with USGS schedules) would be prudent. 
 
Also, for non-consumptive uses such as hydroelectric generation, where all flow is returned to 
the same watershed without harm to downstream diverters, it would appear that there is 
negligible benefit from even requiring measuring and reporting to the SWRCB.  In these 
circumstances, a complete exemption may be appropriate. 
 
Please do not hesitate to contact our office at (209) 738-1387 if you have any question or would 
like further discussion. 
 
Sincerely, 
NORTHERN CALIFORNIA POWER AGENCY 
 

 
Randy Bowersox, P.E. 
Manager, Hydroelectric Facilities 
 
 



 

 
 

 

 

 

 

 

 

To advance the economic, social and environmental sustainability of Northern California 

by enhancing and preserving the water rights, supplies and water quality. 

 

455 Capitol Mall, Suite 335, Sacramento, California 95814-4496 Telephone (916) 442-8333 Facsimile (916) 442-4035    www.norcalwater.org 

December 17, 2015 

 

Jeanine Townsend 

Clerk to the Board 

State Water Resources Control Board 

1001 I Street, 24th Floor 

Sacramento, CA 95814 

 

RE: Comments on the Emergency Regulation and Reporting the Diversion of Water 

 

Dear Ms. Townsend: 

 

The Northern California Water Association (NCWA) recognizes the importance and the challenges of 

developing a statewide program for monitoring and reporting water diversions.  For a regulation to be 

successful, it must be crafted in a way that it can be implemented throughout the state and still provide 

information of value to the regulated entity and the State Water Resources Control Board (SWRCB). 

 

NCWA shares the concerns raised by MBK Engineers in its December 17, 2015 comment letter and we urge 

the SWRCB staff to work closely with MBK and water resources managers in the Sacramento Valley to 

address the problems they have identified with the proposed regulation.  MBK Engineers’ experience with 

water management throughout the state would provide great value to the regulation development and 

increase the likelihood that that final product will achieve the desired result of being practical and 

implementable by the diverse types of water users throughout California.  Likewise, water resources 

managers from the Sacramento Valley bring practical experience to the process and operate a broad range of 

delivery systems that would be valuable for creating an understanding of how the various parts of the 

regulation could be implemented.  

 

Monitoring and reporting data is an important part of information management that needs to occur to ensure 

that water in the state is being used to the greatest extent possible for beneficial uses.  It is important that the 

regulations guiding the monitoring and reporting generate information that will support this objective. 

 

NCWA is strongly committed to advance the economic, social, and environmental sustainability of the 

Sacramento Valley by enhancing and preserving its water rights, supplies, and water quality for the rich 

mosaic of farmlands, refuges and managed wetlands, meandering rivers that support fisheries and wildlife, 

and cities and rural communities in the region. 

 

 

Sincerely, 

 
Todd N. Manley 

Director of Government Relations 
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December 17, 2015 

 

 

Via Email and U.S. Mail 
 

Jeanine Townsend, Clerk to the Board  

State Water Resources Control Board  

1001 I Street, 24th Floor  

Sacramento, CA 95814  

Email: commentletters@waterboards.ca.gov 

 

Re: SENATE BILL 88 AND DRAFT EMERGENCY REGULATION  

FOR MEASURING AND REPORTING ON THE DIVERSION OF WATER 

 

Dear Ms. Townsend:  

  

The San Joaquin Tributaries Authority (SJTA) reviewed the draft emergency regulations for 

measuring and reporting (Proposed Regulations).  The SJTA generally supports measuring and 

reporting data to the State Water Resources Control Board (State Water Board) and its members 

already measure and report diversions.  However, we have concerns regarding the specific 

requirements of the Proposed Regulations, which significantly depart from the existing requirements.  

The SJTA believes the Proposed Regulations go beyond reporting requirements appropriate and 

necessary to enable the State Water Board to properly manage and allocate water resources.   In 

addition, the SJTA is concerned with the failure of the State Water Board’s identification of how this 

information will be used in the future and the delegation to the Executive Director.   

 

(1) Overreaching Regulations  

The Proposed Regulations require larger diverters to install water measuring devices that are 

capable of measuring water diversions on an hourly basis.  (Cal. Code of Regs., Tit. 23, 

§ 933(b)(1)(A)(i).)  The Proposed Regulations also require measuring devices for the diversion of 

water to a pond of 10 acre-feet.  (Id., § 933(b)(1)(B)(iii).)  In addition, the Proposed Regulations 

require double reporting if provisional data is initially relied upon. (Id., at § 929(b).)  These three 

requirements reflect the unnecessarily stringent nature of the Proposed Regulations.  Neither the State 

Water Board’s general responsibilities for water allocation nor the drought emergency call for 

minimizing the unreasonable use of water should result in the requirement to measure water diversions 

by the hour, installing measuring devices on small stock ponds, or duplicative reporting.  This kind of 

information is simply too detailed for the State Water Board to use in any practical or meaningful 

manner.  
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The Proposed Regulations will require water users to invest significant time, effort, and resources 

to comply with the very stringent requirements.  This investment comes at a time where resources are 

already over-burdened.  The State Water Board should revise the Proposed Regulations to ensure the 

requirements provide the State Water Board with sufficient information but do not unnecessarily 

burden water users.     

 

(2) Purpose of Information Collection  

The Proposed Regulations do not identify the purpose for requiring increased measuring and 

reporting requirements.  It is unclear why the State Water Board is requiring this level of data, 

especially from water users who historically report diversion information.  To the extent that the State 

Water Board identifies specific data gaps that are hindering its management and allocation of water 

resources, it should identify these specific gaps and craft reporting requirements to resolve those gaps. 

The Proposed Regulations fail to identify any specific problem with measuring and reporting and are 

not narrowly tailored to remedy any such deficiency.  To the contrary, the Proposed Regulations 

require broad compliance with very stringent measuring requirements and fail to explain how the data 

will be used in the future.  The State Water Board must revise the Proposed Regulations to disclose the 

purpose of the regulations and how it plans to use the collected data.   

 

(3) Delegation to the Deputy Director  

The Proposed Regulations delegate the authority to determine when flows are insufficient to 

support all diversions to the Deputy Director.  (Cal. Code of Regs., Tit. 23, § 917.)  This determination 

is significant and has implications beyond the reporting requirements in the Proposed Regulations.  

The delegation of such a determination is beyond the delegation authority of the State Water Board.  

The Proposed Regulations should be revised to remove such a delegation.  In addition, the Proposed 

Regulations have the Deputy Director setting reporting schedules, determining thresholds for required 

measurement, authorizing software programs, and authorizing measurement methods. (Cal. Code of 

Regs., Tit. 23, § 917(a); 932(b); 933; 934.)  These delegations are also beyond the authority of the 

State Water Board. Instead of delegating these decisions to the Deputy Director, the State Water Board 

should set forth these provisions in the Proposed Regulations so that stakeholders are able to 

understand the full impact of the regulations and provide comment on such proposed regulations.  

 

(4) Unclear Requirements  

 

Several components of the Proposed Regulations lack sufficient clarity to enable compliance.   

Section 932 of the Proposed Regulations requires measurement methods to determine the rate of water 

collected to storage. The Proposed Regulations should be revised to make clear that methods include 

calculations which are most often relied upon to calculate storage rates.  Similarly, the Proposed 

Regulations lack clarity with regard to regulated entities and qualified individuals.  Often water right 

holders rely on qualified individuals such as the United States Geological Survey (USGS) for 

measuring data and information.  The Propose Regulations seem to presuppose that the regulated 

entities can direct and/or control qualified individuals. Whereas, in practice, this presumption may not 

always be appropriate.  The Proposed Regulations should recognize the practical implications of how 
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water right holders access and use existing information and revise the Proposed Regulations to reflect 

these limitations.      

 

The SJTA appreciates the opportunity to comment on the Proposed Regulations, and we are 

hopeful the State Water Board will revise the Proposed Regulations pursuant to the comments above.   

 

Very truly yours,  

 

 
Valerie C. Kincaid 

 

VCK/llw 

 

cc: SJTA 



 

November 23, 2015 

 

State Water Resources Control Board 

dwr‐measurement@waterboards.ca.gov 

 

Subject:  Comments on the Emergency Regulation for Measurement and Reporting 

 
Dear Sir or Madam: 

 

Paradise Irrigation District (PID) has been following the development of the new measurement and 

reporting requirements contained in SB 88.  PID writes to express its concern with the stated 

requirements and their application.  Even with the use of best available technology it is impossible to 

achieve the required measurement accuracy over time intervals of one hour or less at PID facilities.   

Background 

SB 88 has created the requirement that water users begin new water measurement and recording 

efforts that include making hourly measurements of the rate of direct diversion, the rate of collection to 

storage, and the rate of withdrawal or release from storage.  It further requires that these 

measurements must be "accurate measurements within an acceptable range of error."  When asked to 

define what constitutes an acceptable range of error, Water Board staff indicated that the DWR 

standard would be applied.  This standard apparently requires that a measurement should be accurate 

to within 10 percent for new measuring equipment, and within 12 percent for used equipment.   

Article 3 of SB 88 lists 5 devices and methods for conducting these measurements.  Considering these: 

 The first method involves measuring pump output.  For water right holders, like PID, that divert 

large flows of water by gravity, without pumping, this method is neither applicable nor 

practicable.   

 Three methods involve making staff gage measurements.  Measurements by staff gage are 

limited by various physical and practical conditions to a maximum accuracy of about ±0.01 feet.  

For water right holders, such as PID, that divert continuously throughout the year, making 

hourly staff gage measurements is impractical due to the cost of providing the number of 

personnel necessary to carry out these measurements 24 hours per day/7 days per week/365 

days per year.  Also, in mountainous terrain, such as the territory in and around PID, at certain 

times of the year areas of the watershed and potential measurement points are inaccessible due 

to weather and other factors.   

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon
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 The final method involves making stage measurements using a pressure transducer.  When 

asked what level of error constitutes "best available technology" in pressure transducer 

equipment, State Board staff stated that an error of ±0.1 percent could be considered to meet 

the best available technology standard.  The sections that follow explain why hourly 

measurements are not feasible using best available pressure transducer technology. 

Flow Measurement 

Any method of measurement that uses water level data falls into one of two basic categories: 

stage/storage measurements or stage/flow‐rate measurements.  The use of stage/flow‐rate 

measurements is problematic in PID’s case because it owns and operates open, on‐stream storage 

reservoirs.  When measurements of stream flow are made there are several inflows that are not 

captured including overland flows, subsurface inflows, direct precipitation, and flows in streams judged 

too small to be feasible to instrument.  Subsurface outflows and evaporation are also difficult to 

estimate and subsurface flows are impossible to measure. 

Approximately 20 percent of the runoff from PID's watershed drains directly to one or the other of its 

two reservoirs.  Since this is all water that cannot be measured by stream gages (since it does not flow in 

a stream) any stream flow measurement will necessarily understate the volume of water delivered to 

the reservoirs by  at least 20 percent.  This means that the error due to overland flow alone exceeds 10 

percent of the measured flow and thus does not provide the mandated accuracy.  While it is possible to 

apply a correction factor to estimate the overland flow (and other non‐streamflow contributions) into 

the reservoirs it will not be possible to measure the total inflow.  Once this estimate is formed it will be 

impossible to know whether the resulting data provide the required ±10 percent accuracy.   

Finally, there is the difficulty of accurately measuring flows across a wide range of values.  Inflows to 

PID's reservoirs typically range from 0.1 cfs to 1,000 cfs.  We are not aware of any practical metering 

device that can measure water flows, with the required accuracy, for flows that vary across four orders 

of magnitude. 

Storage Measurement 

PID has pressure transducers installed at each of its two reservoirs and the SCADA facilities to log this 

data, although telemetry is problematic due to the rugged terrain and heavy tree cover.  These pressure 

transducers measure the water level over a range of 40 feet of elevation.  Calculations of reservoir 

inflow have been prepared by solving mass balance equations on storage and outflow.  Even for a thirty 

day measurement interval these calculations have been hindered by the limited accuracy of storage 

volume measurements.  This is particularly true when flows are relatively low, as is typical during the 

months immediately preceding the interval of significant precipitation.  The new regulation now 
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requires that the measurement interval be reduced by a factor of 720, from monthly readings to hourly 

readings.   

Considering 0.1 percent accuracy to represent best available technology in pressure transducer water 

level measurement, the magnitude of error for pressure transducers operating over the 40 foot 

measuring interval mentioned above is ±0.04 feet.  But for the moment let us assume that it is possible 

to reduce the measurement error to ±0.01 feet, consistent with careful staff gage readings.  Even this 

level of accuracy is incapable of producing inflow rate measurements consistently in the range of ±10% 

error at flow rates below about 135,000 gpm (300 cfs) at PID's Paradise Lake reservoir, as shall be 

discussed below. 

Paradise Lake reservoir has a surface area of about 240 acres when the water level is near spillway 

elevation.  If the accuracy of a reading of water level is ±0.01 feet this equates to an accuracy in volume 

measurement of ±782,000 gallons.  District staff has modeled reservoir performance under various 

typical flow conditions and analyzed the ability of best available technology equipment to measure 

these flows.  The results reveal that hourly readings will often produce data values of no meaning 

whatsoever, with hundreds to even thousands of percent errors under various typical conditions. 

For example, if the water level in the reservoir is falling at a rate of 0.0025 ft/hour during a time when 

rate of inflow is 725 gpm and 4,000 gpm is being withdrawn for use, the hourly inflow calculation will 

overstate the inflow by 3,275 gpm for three hours (450% error) while the total reservoir level change 

remains too small to be detectable by best available technology.  Then in the fourth hour, when the 

change in reservoir level finally becomes large enough to be detected, the inflow will be vastly 

understated (by 9,812 gpm, or 1350% error).  Under these flow conditions the reservoir inflow 

calculation produces negative stream inflows; a physical impossibility. 

Smoothing 

District staff discussed their concerns regarding accuracy with water board staff at one of the 

measurement and reporting information meetings.  Water board staff acknowledged that reservoir 

water level data will move in a stepwise manner and suggested smoothing the data to avoid the 

problems involved in performing a calculation that is inherently unstable.   

While this may seem like a solution to the problem it is actually an admission that hourly measurements 

are generally not meaningful.  The smoothing process would make use of reservoir level data collected 

over a longer time frame and attempt to interpolate reservoir levels in the intervening time steps.  The 

result is not an hourly measurement, but an estimate of reservoir levels and flow rates.  There is no way 

to know that the actual water level was indeed the same as the value estimated for any particular time 
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step, and the flow rate will no longer represent the value for a particular interval, but it will instead 

represent an average flow that fits the longer time interval.   

Furthermore, the error in measurement is not simply a matter of being able to determine readings to a 

sufficiently small resolution.  There is also the potential for a certain amount of random error in the 

resulting level data.  An error of 782,000 gallons in an hourly measurement equates to an error in flow 

rate of almost 19,000,000 gallons per day, or 13,000 gpm.  An error of 782,000 gallons in a daily 

measurement equates to an error of only 540 gpm.  Random error will give the impression that reservoir 

volume is changing, when in fact the indicated change is not occurring.  Random measurement errors 

can occur on any time scale but they will increase the magnitude of error in flow calculations as the 

reporting time scale becomes shorter. 

Smoothing Interval 

Based on the limitation on accuracy of the measurement of reservoir volume and on the allowable error 

in flow measurement, it is possible to calculate the time interval needed for smoothing.  First, the 

required accuracy of flow measurement, AF, (dimensionless) is: 

ிܣ ൌ
|ܳ െ ܳ|

ܳ
 

where:    Qa = Actual rate of inflow, gpm 

    Qm = Measured rate of inflow, gpm 

Then, the measured rate of inflow differs from the actual rate of inflow by: 

ܳ ൌ ܳ േ
ܧ
ௌܶ
 

where:    EV = Volumetric error, gallons 

    TS = Smoothing Interval, minutes 

Rearranging, and combining the two equations gives: 
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Then, solving for the smoothing interval, TS: 

ௌܶ ൌ
ܧ
ிܳܣ

 

Analyzing the Paradise Lake reservoir, for a required 10 percent accuracy of flow measurement, an 

accuracy of volume measurement of ±782,000 gallons and an actual flow rate of 1 cfs (449 gpm) the 

smoothing interval is 290 hours, that is, 12 days.  At an inflow rate of 12 cfs the smoothing interval is 24 

hours.   

At a smoothing interval of 1 hour or less (that is to say, with no smoothing of hourly readings) the inflow 

rate must be 300 cfs or more.  Inflows in this range occur extremely infrequently.  This demonstrates 

that most hourly measurements cannot provide the required ±10% accuracy.  Since the value of Qa is 

unknown in practice, it will not be possible to use the analysis above to make a determination of the 

appropriate smoothing interval to be used for calculating Qm to the required level of accuracy. 

Considering the technical obstacles to getting meaningful measurements on an hourly time scale, PID 

urges water board staff to reconsider the requirement to collect and report hourly diversion data for 

reservoir operations.  Installation of best available technology for measurement of water diversions, 

while expensive, makes sense because the calculation of diversions will be hindered without good 

measurements of key parameters.  However, an attempt to extend the accuracy of the resulting data 

beyond its natural limits does not make sense and is unscientific.  Such an effort will be costly, without 

consequent benefit, and the data obtained will be misleading at best. 

Reporting 

The amendment to Section 5103 requires: "Each statement shall be prepared on a form provided by the 

board."  Presumably this means an internet form on the board's website, as is the current practice.  

Assuming that a diverter provides hourly measurements, in compliance with the minimum requirement, 

this will comprise 8,760 points in time per year.  Since the regulation requires that the date, time, rate of 

direct diversion, rate of collection to storage and rate of withdrawal from storage be reported, this 

means that, at a minimum, water right holders will be required to report 43,800 numerical values to the 

state each year, for each water right they hold.   

Currently, the board's data reporting protocol requires that each data point be keyed into individual 

cells in an internet form.  PID has three water rights to report.  At a rate of 12,000 keystrokes per hour, a 

preliminary estimate of the time necessary for PID to complete the data entry task, under these 

conditions, for one year's measurements is 511 hours, or three person‐months of fulltime employment. 
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If the proposed expansion in reporting is to take place, a streamlined process for data entry needs to be 

provided.  A means must be available for diverters to upload the measurement data to the water board 

without re‐keying it.  This could be accomplished through the use of an electronic form (for example, a 

spreadsheet form) or by using a standard file format to upload and automatically populate the fields of 

the form on the board's website.   

Conclusion 

PID submits the following recommendations for implementation of the measurement and reporting 

regulations: 

1. Remove the requirement for hourly measurement and reporting for any water rights holders for 

whom compliance with this requirement is impossible.  This would include owners and 

operators of reservoir facilities where this requirement for reporting frequency, combined with 

the stated reporting accuracy of ±10 percent, cannot be accomplished using best available 

technology. 

2. Provide a streamlined method for reporting diversions data to the State.  Eliminate the 

requirement for  water rights holders to re‐key data  into the State's data collection system. 

Thank you for giving consideration to our concerns regarding the development of the new measurement 

and reporting regulations.  Paradise Irrigation District is committed to cooperating with the state water 

board to the extent possible.  However, it would be unfortunate if the new regulations were 

implemented in a manner which makes compliance impossible.    

If you have questions regarding these comments please contact the undersigned.  Thank you. 

 
George Barber 

General Manager, Paradise Irrigation District 
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Comments to the State Water Resources Control Board on Emergency Regulation for 
Measuring and Reporting the Diversion of Water – December 17, 2015 

 
Henry McCann, Elisa Blanco, Alvar Escriva-Bou, Ellen Hanak, Jay Lund, Bonnie 

Magnuson-Skeels, Andrew Tweet1 
 
The PPIC Water Policy Center2 and the UC Davis Center for Watershed Sciences are 
currently conducting a study of water information and accounting systems in 12 western 
states and three countries. As the State Water Board deliberates on the Draft Emergency 
Regulation for Measuring and Reporting on the Diversion of Water, it may be informative to 
consider successful measurement and reporting practices from other regions that face water 
scarcity. The suggestions offered below are adapted from practices employed by other state 
management entities with responsibilities and powers similar to those of the water board. We 
offer them to highlight potential opportunities for creating a more effective measurement and 
reporting program. We appreciate the opportunity to share preliminary findings of our 
research, and hope that these practices are useful considerations for the final measurement 
and reporting regulations.  
 
Overview of preliminary findings: Best practices for measurement and reporting  
 
Our preliminary findings suggest that regions actively using telemetric measurement 
technology, accounting for return flows, and developing public online access portals have 
stronger water accounting systems than regions that lack these tools. For example:  
 
• Strategic use of telemetry-enabled monitoring networks provides a foundation for 

responsive water management and oversight. Colorado, some states in Australia, and 
major basins in Spain, for example, gather real-time measurements from reservoirs, 
gauges, diversions, and groundwater levels in one centralized accounting platform. They 
integrate real-time information into decision-making models to manage large water 
systems. This data collection technique offers the benefits of being instantaneously 
accessible and standardized, providing value to state oversight agencies, water users, and 
the public.  
 

                                                             
1 Ellen Hanak is senior fellow and director of the PPIC Water Policy Center and Jay Lund is professor and 
director of the Center for Watershed Sciences at UC Davis. Henry McCann, Elisa Blanco, and Alvar Escriva-
Bou are researchers at the PPIC Water Policy Center, and Bonnie Magnuson-Skeels and Andrew Tweet are 
researchers at the Center for Watershed Sciences at UC Davis. 
2 PPIC is a public charity. It does not take or support positions on any ballot measures or on any local, state, or 
federal legislation, nor does it endorse, support, or oppose any political parties or candidates for public office. 
Short sections of text, not to exceed three paragraphs, may be quoted without written permission provided that 
full attribution is given to the source. Research publications reflect the views of the authors and do not 
necessarily reflect the views of the staff, officers, or board of directors of the Public Policy Institute of 
California. 
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• Measuring and accounting for return flows enhances the ability of state oversight 
agencies to address complex water allocation problems. Return flows can be measured 
directly (as with wastewater treatment plants) or estimated indirectly. In either case, state 
agencies gain a better understanding of water availability when they account for return 
flows. Statewide accounting systems for return flows are common in Colorado, Texas, 
and Nebraska, for example. 

 
• Water diversion and use reporting is transitioning from hard copies to online platforms. 

Texas, Kansas, and Nevada, among others, are now implementing online water user 
reporting and phasing out hard-copy reporting. Digital reporting reduces the processing 
time and facilitates standardization and quality control across water user reports. 

 
While some of these elements are already incorporated into the draft regulations, some 
additions may improve the proposed measurement and reporting program. Here we examine 
three topics: 1) surface water diversion reporting, 2) technology for measurement, and 3) 
identification of scarcity conditions.  

 
Recommendation 1: Enhance the scope, quality, and utility of data collected from 
surface water diversion reporting.  
 
• Require surface water diversion and use reporters to provide information on 

consumptive use and irrigation practices. Department of Water Resources estimates 
show that return flows are a major supply of stream flows and water use in many 
California basins. Detailed accounting for consumptive use is a nearly universal 
challenge among water managers and oversight agencies. In our study, only the Texas 
Commission on Environmental Quality directly asked every water user to report annual 
estimates of return flows. Depending on the type of water use, consumptive water use 
may be very difficult or costly to measure directly. Alternatively, consumptive use can be 
estimated indirectly using information that is easier for users to measure and report. For 
example, the Kansas Department of Agriculture estimates agricultural consumptive uses 
indirectly by requiring water reporters to provide annually updated information on 
irrigation practices like crop type, irrigated acreage, and irrigation method. These metrics 
can be used to indirectly estimate consumptive use of individual operations. Many 
regions in our study had fragmented or incomplete records of irrigation practices. While 
agricultural water right permit holders and licensees in California currently provide some 
of this information in annual reports, it would be valuable to consider collecting all of the 
metrics above and expanding this requirement to riparian and pre-1914 water rights not 
currently required to do so.3 Recognizing that consumptive use estimates provided by 

                                                             
3 Riparians and pre-1914 appropriators are required to fill out Initial Statements of Water Diversion and Use 
(once), and Supplemental Statements of Water Diversion and Use (annually, according to SB 88). In both 
reports, users must describe the “purpose(s) for which the water was diverted and used,” but this doesn’t 
consistently solicit a full characterization of irrigation practices. 
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user reporting will be lagged, these estimates still provide important information for 
evaluating water availability and allocation decisions, especially during droughts.  
 

• Establish quality control safeguards. Safeguards can help state oversight agencies 
make the most of data collected from user reports. In Kansas, for example, each annual 
water user report is read by state staff, where it is compared to the face value of water 
rights and flagged if excessively high, very low, or missing information. State employees 
investigate low-quality reports through personal outreach.  Water diversion and use 
reporters who believe that their report will be read and verified may be more likely to 
provide accurate information. Simple computer programming could be very helpful in 
performing initial user report validation. A sampling program could validate user reports 
at a relatively low cost. 
 

• Include a protocol for periodic independent auditing and program review. Auditing 
contributes to the effectiveness of a measuring and reporting program. The draft 
regulations incorporate several auditing provisions such as requiring installation reports 
on water measuring devices and requiring clear access to water measuring devices for 
inspection by state agents. The water board also could include an auditing provision that 
provides for periodic program-wide auditing by an independent body of experts. The 
audit would assess key aspects of the program: from certification of accurate 
measurement devices and measurement and estimation methods to data post-processing 
and final dataset accuracy. The first step in implementing an auditing system is to define 
clear data reporting and post-processing standards, exemplified by the National Water 
Accounting Standards developed in Australia.  
 

• Consolidate reporting into a single template and orient the reporting deadline 
around the water year rather than the calendar year.  Consolidating the core water 
diversion and usage portions of the principal water user report types into a single basic 
template would streamline data collection and facilitate quality control. Supplemental 
information specific to reporting requirements under each report type may be 
accommodated as add-ons to the basic water use report template. This type of 
consolidation is currently being considered by state water oversight agencies in Texas. 
Shifting the 12-month measuring period to end in October and collecting self-reported 
water diversion and use data during the fall and winter would allow the water board to 
evaluate water demand in anticipation of water scarcity conditions and potential 
curtailments in the spring or summer of the following year. Other western regions with 
statewide water user reporting, like Washington and Oregon, collect water diversion and 
use reports in winter (reports due by January 31st and December 31st, respectively). 

 
Recommendation 2: Consider the strategic use of telemetry in conjunction with 
responsive decision-making tools and procedures. 
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• Implement an investment plan for real-time monitoring. Taking full advantage of 
telemetry technology requires decision-making tools and procedures that effectively 
incorporate real-time data. Telemetry-enabled monitoring devices collect field 
measurements for use in real-time, creating a foundation for more responsive centralized 
data collection, analysis, and decision making. For example, Colorado has a network of 
telemetry-equipped monitoring devices measuring streamflow, groundwater levels, and 
major diversions. This network is the cornerstone of Colorado’s centralized and real-time 
water management decision making models. Collecting accurate information on major 
diversions in real-time (somewhere between instantaneously and hourly) allows state 
water management to quickly and effectively model water management decisions at 
several spatial scales during times of scarcity and also indirectly measure water use using 
ancillary water balance models. To effectively implement an investment plan for a real-
time monitoring system, we suggest identifying information gaps in priority areas—
focusing on streams with large diversions and sensitive environmental areas. 

Recommendation 3: Create standardized methods for anticipating scarcity and 
determining the need for more frequent reporting of diversion and use. 

• Prepare for more frequent monitoring in sensitive basins. The new regulation will 
give the water board broader authority to require more frequent reporting by water users 
during times of scarcity. This provision builds on the water board’s existing authority to 
issue orders requesting more frequent reporting from individual water users, as it has 
done in the current drought. Anticipating scarcity conditions on specific rivers and 
streams is a common challenge in the American west and other parts of the world in part 
because climatic and streamflow forecasts lack the accuracy to predict hydrologic 
scarcity at high resolution. Several regions are working to create forward-looking 
modeling tools for anticipating scarcity at high resolution, including Australia, Texas, and 
Nebraska. California has an opportunity to build on tools like the Drought Water Rights 
Allocation Tool (DWRAT) developed by researchers at the UC Davis Center for 
Watershed Sciences in collaboration with water board staff. DWRAT combines 
forecasted natural flows, estimated demand from water rights, and allocation priorities for 
right-holders, the environment, and public health into an evaluation of water supply 
availability at the sub-basin scale. Scarcity probabilities for individual rivers and streams 
could be regularly evaluated and ultimately classified to correspond with appropriate 
measuring and reporting requirements.  
 

 

https://watershed.ucdavis.edu/files/biblio/Water_right_curtailment_technical_ideas.pdf
https://watershed.ucdavis.edu/files/biblio/Water_right_curtailment_technical_ideas.pdf
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December 17, 2015 

Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, C A 95812-0100 

Subject: Comment Letter - Proposed Emergency Regulations for Measuring 
and Reporting, December 7, 2015 Agency Draft for Public Comment 

Dear Ms. Townsend, 

The SFPUC, the owner and operator of the Hetch Hetchy Regional Water 
System, has reviewed the Proposed Emergency Regulations for Measuring and 
Reporting, December 7, 2015 Agency Draft for Public Comment and has the 
following comments. While the SFPUC acknowledges that the passage of 
Senate Bil l 88, which added Article 3 "Monitoring and Reporting" to the Water 
Code commencing with section 1840, directs the State Board to develop 
emergency regulations for measuring and reporting water diversions, the 
proposed emergency regulations go beyond the direction of SB 88. 
Unfortunately, without being able to know the purpose and intent of many 
provisions in the proposed emergency regulations, it is difficult for the SFPUC 
to make constructive comments that reflect the practicalities of collecting and 
reporting water diversion data. The SFPUC encourages the State Board to 
establish additional workshops with diverters and water users, before the 
SWRCB adopts regulations, to work through the practical mechanisms for 
achieving specific purposes and intents the State Board may have in collecting 
and using this data. 

In the meantime, the SFPUC offers the following preliminary comments: 

1. Section 929 Reports of Licensee and 933 Measuring Device 
Requirements: Throughout these sections and possibly in other places 
within the proposed emergency regulations the language should be 
revised to acknowledge the reliance on USGS data for purposes of 
arriving at diversion rates and amounts. The SFPUC has a contract with 
USGS for several staff gages throughout our watersheds for which this 
data is the basis for determining inflow to and diversions from 
reservoirs. The USGS data will often remain provisional until the 
completion of the water year in September at which time they will 
review the data for the year and finalize. The reporting requirements 
proposed in the emergency regulations do not account for the USGS 
timeline in allowing for revised filings. These timelines should be 
revised to be consistent with USGS practices. In addition, calibration, 
accuracy and inspection/repair requirements should recognize the 
contracts that many diverters across the State have with the USGS. The 
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USGS standard measurement and data review practices should be 
considered acceptable for compliance with the description of 'required 
accuracy' in Sec. 933(d) of the regulation. 

2. Section 933(b)(2)(B) Data Submittal: the requirement for water right 
holders who divert more than 10,000 acre-feet annually or, on a monthly 
basis diverts more than 50 percent of the monthly median flow of the 
watershed to "provide real-time telemetered diversion data via a public 
website that displays the data on at least a daily bases, that is updated 
weekly at minimum," is problematic. Firstly, for most diverters whose 
diversions are entering a reservoir, a calculation is necessary (note: and 
permissible per the proposed emergency draft regulations) to arrive at a 
diversion rate and therefore, the data cannot be "telemetered real-time." 
Secondly, for such diverters daily calculations made at low inflows will 
often present negative inflow rate values as a result of reservoir 
elevations used in the calculation of diversion that have been affected by 
weather conditions and compounded measurement error from multiple 
devices. Thus, a daily calculation of diversion made on the basis of a 
calculated negative reservoir inflow may have no value for purposes of 
diversion rates. Finally, with this requirement the State Board is now 
requiring diversion rates be reported instantaneously or daily, depending 
on how one reads the language of Section 933(b)(2)(B), and not 
annually as was the intent and requirement of SB 88, Article 3 of Water 
Code 1840. 

3. Section 933(j) Accessibility: the requirement that "measuring device 
shall be installed in a manner such that it is readily accessible for 
reading, inspection, testing, repair or replacement" is not practical. In 
many instance measuring devices within pipelines or tunnels must be 
installed in a straight section that is a distance 10 times the diameter of 
the pipeline or tunnel from the beginning of such a facility. 

4. Section 935 Alternative Compliance for Measuring Device or 
Measurement Method Requirement: the alternate requirement 
compliance measure ought to expressly state a default process if certain 
conditions are established that modify reporting requirement to annual 
reporting particularly in the instance in which the water already 
authorized to be diverted by the same diverter would otherwise be 
diverted at a downstream reservoir. 

We truly appreciated the opportunity to provide comments on the draft of this 
regulation and sincerely thank the SWRCB for their efforts. 

Steven R. Ritchie 
Assistant General Manager, Water 



December 17, 2015 

VIA E-MAIL AND U.S. MAIL 

State Water Resources Control Board 
Attn: Jeanine Townsend 
Clerk to the Board · 
State Water Resources Control Board 
1001 I Street, 24th Floor 
Sacramento, CA 95814 
E-Mail: commentletters@waterboards.ca.gov 

Re: Senate Bill 88 and Draft Emergency Regulations for Measuring and Reporting on 
the Diversion of Water 

Dear Members of the Board: 

The San Luis & Delta-Mendota Water Authority ("Water Authority") appreciates this 
opportunity to comment on Senate Bill 88 and the Draft Emergency Regulations for 
Measuring and Reporting on the Diversion of Water ("Draft Regulations"). If the State 
Water Resources Control Board ("Water Board") plans to adopt the Draft Regulations, the 
Water Authority requests that it first make two changes to address the concerns outlined 
below. 

First, the Draft Regulations should be modified to increase transparency regarding the 
approval of exceptions from and alternative compliance for the reporting and measuring 
requirements otherwise required by the Draft Regulations. A number of the Draft 
Regulations describe exceptions or alternative compliance procedures for reporting and 
measuring, including the following: 

• Draft section 932( d) would allow the Executive Director to "issue orders to increase 
the 10 acre-feet reporting threshold ... to or above 25 acre-feet," assuming various 
criteria are met. (Draft§ 932, subd. (d).) 

• Draft section 934( e) would allow groups of water right holders to measure water at 
shared points of diversion and report combined information regarding their shared 
measurements. (Draft§ 934, subd. (e).) 

• Draft section 935 would authorize the Deputy Director to consider alternative 
compliance to one or more of the requirements of section 933 and section 934 
"upon finding that strict compliance is not feasible, would be unreasonably 
expensive, would unreasonably affect public trust uses, or would result in the 
waste or unreasonable use of water." (Draft§ 935, subd. (a).) 

842 SIXTH STREET 

SUITE 7 

P.O . BOX 2157 

LOS BANOS. CA 

93635 

209 826·9696 

209 826-9696 FAX 

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-17-15



State Water Resources Control Board 
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Clerk to the Board 
December 17,2015 
Page 2 

• Draft section 936 would authorize the Deputy Director to grant additional time for 
compliance with the measuring and reporting requirements "upon a showing of good 
cause," for up to 24 months. (Draft§ 936.) 

In the interest of transparency, the Water Board should revise each of these sections to require 
posting on the Water Board website and transmittal through "Iyris" to interested parties any 
decision granting any requests for such exceptions or approval of alternative compliance. 

Second, the Draft Regulations should be modified to authorize water right holders to seek 
reconsideration of decisions on requests for alternative compliance. As noted above, the Draft 
Regulations describe a procedure in draft section 935 by which a water right holder may seek 
alternative compliance for a measuring device or measurement method. Although draft section 
935 describes how a water right holder should make a request (Draft § 935, subd. (c)), and 
provides that the Deputy Director may grant such requests (Draft§ 935, subd. (b)), it does not 
include any detail about appeals of the Deputy Director's decision. In contrast, draft section 
932(d)(6) expressly provides that the decision to increase the reporting threshold is subject to 
reconsideration. (Draft § 932, subd. (d)(6).) Draft section 935 should include a counterpart to 
section 932( d)(6), to make clear the Deputy Director's decisions regarding alternative compliance 
are subject to reconsideration. 

Thank you for your consideration. 

General Counsel 
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Jeanine Townsend, Clerk to the Board  

State Water Resources Control Board  

1001 I Street, 24th Floor  

Sacramento, CA 95814  

 

RE: Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion of 

Water 

 

Dear Ms. Townsend: 

 

 The San Luis Obispo County Farm Bureau concurs with the following letter and 

comments submitted to the State Water Resources Control Board regarding SB 88 – areas of 

concern and suggestions for changes. 

 

Sincerely, 

 
Dan Sutton 

President 

San Luis Obispo County Farm Bureau 

 

 
 

      December 17, 2015 
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Dear Ms. Townsend: 
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The California Farm Bureau Federation (Farm Bureau) is a non-governmental, non-

profit, voluntary membership California corporation whose purpose is to protect and promote 

agricultural interests throughout the state of California and to find solutions to the problems of 

the farm, the farm home and the rural community. Farm Bureau is California's largest farm 

organization, comprised of 53 county Farm Bureaus currently representing more than 53,000 

agricultural, associate and collegiate members in 56 counties. Farm Bureau strives to protect and 

improve the ability of farmers and ranchers engaged in production agriculture to provide a 

reliable supply of food and fiber through responsible stewardship of California's resources. 

 

 This letter was written jointly with Nick Bonsignore and Paula Whealen of Wagner and 

Bonsignore Consulting Civil Engineers, and Peter Kiel of Ellison, Schneider & Harris.  Farm 

Bureau appreciates the opportunity to comment on the Proposed Emergency Regulation for 

Measuring and Monitoring (regulation).   

 

While the need to comply with the provisions of Senate Bill 88 is clear, the regulation 

adopted by the State Water Resources Control Board (SWRCB) should strive to make the 

process as practical, efficient, and understandable as possible.  Much has changed for water users 

in California over the past few years and while most people are trying to comply, the number and 

significance of changes make full understanding and compliance very difficult, particularly for 

small farming operations and homeowners who may not have sufficient time or resources to 

engage fully in the process.  Please consider the practical implications of the requested changes 

along with the pressures those changes put on smaller operations. 

 

 

General Comments: 

 

Technical Capacity – There are a limited number of individuals with the qualifications and skills 

necessary to assist the thousands of affected water users in complying with this regulation.  

Nearly all of these individuals are already very busy, particularly given the numerous recent 

changes, and it is likely that the availability of qualified expertise will constrain the ability of 

water users to comply with the regulations.  For this reason the time frames for installation and 

certification of devices should be extended. 

 

Clarification – The impact of the regulations on water users must be conveyed in a format more 

understandable to the typical layperson.  The SWRCB estimates there will be approximately 

12,000 water users impacted by these regulations, nearly all of whom are more focused on the 

holidays than the technical language of the regulation.  While accurate technical language is 

necessary, such language should be accompanied by plain language summaries explaining the 

practical implications of the regulation and how water users will be expected to comply.  For 

example, a person should be able to look at a single chart and see what has changed for them 

based on the type and size of their diversion. There should also be a summary of which forms a 

water use must fill out under what circumstances, accompanied by copies of the forms so it is 

easier to understand what will be expected.   Additionally, the distinction between annual 

supplemental statements required under Water Code §5104 and the occurrence of additional 

reporting under 917 should be clarified – currently it is somewhat difficult to understand the 

http://www.cfbf.com/CFBF/CountyFarmBureaus/CFBF/CountyFarmBureaus/Default.aspx
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different changes.  This clarification should be provided prior to the SWRCB meeting when the 

regulations will be adopted so that water users can have a working knowledge of the regulations 

and will be better prepared to provide the SWRCB with field information to help improve 

implementation of the regulations.   

 

Measurement by Method – The regulations do not appear to adequately allow for methods of 

measurement as identified in Water Code § 1840(a)(1)(B).  Instead of providing for 

measurement by device or method, and then providing for a means of alternative compliance, the 

regulations focus on requiring devices and describe “methods” as a distinct alternative approach 

with more expansive requirements.  For example, Water Code § 1840(a)(1)(B)(i) identifies 

electrical records dedicated to a pump and recent pump test as an appropriate method of 

measurement, but this is not clear in the regulation that this is an acceptable means of 

measurement.  This and other methods are effective and efficient options that should clearly be 

identified as acceptable methods of measurement. 

 

Season of Diversion – The regulation should clarify that the reporting requirement does not 

apply if a person is not actively diverting.  For water users whose season of diversion is not 

during the period of time when there is a shortage, it is not necessary to report.  If such reporting 

is required, there should be a simple means of compliance that does not involve, for example, 

hourly reporting of zeros. 

 

Appeals – Additional provisions should be added providing for the ability to appeal decisions of 

the Deputy Director, including requests for measurement methods, requests for alternative 

compliance, and requests for additional time under sections 934, 935, and 936.  The ability to 

appeal decisions should be similar to that authorizing appeal of an order on an increase in the 

measurement threshold, which is defined in section 932(c)(6) as being “subject to 

reconsideration under section 1122, et seq.” (Administrative appeal of a board decision or order.) 

 

Editorial comments – References to “Xcel” should be changed to “Excel”.  In Section 920(b) 

sentence 3 – add the word “form” after “statement of change”.  Section 933(b)(2)(B) – are HUC 

10 water basins available to the public on the SWRCB database? 

 

Forfeiture Concerns – One of the key concerns water users have is that the new reporting 

requirements will increase the risk of forfeiture of their water rights when they implement 

conservation practices or use in lieu water.  To alleviate this concern the regulations should 

clarify and streamline how water users should report conservation and in lieu water use to avoid 

risk of unintentional forfeiture.  As with the comment above regarding the need for clarity, this 

issue in particular needs straightforward, plain language summaries so water users can 

understand how reporting under this regulation fits in with reporting conservation or in lieu use. 

 

 

Specific Comments: 

 

Section 917: 
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- Decision Maker – The determination to require additional reporting should be made by 

the Executive Director to ensure the appropriate legal and policy review is conducted. 

 

- Additional Reporting Trigger – The trigger for additional reporting, described in the 

regulation as “when flows or projected available supplies in a watershed or subwatershed 

are sufficient to support some but not all projected diversion demand,” is too broad.  As a 

practical matter most watersheds experience times when water is unavailable to certain 

users, but this is generally dealt with by the watermaster, compliance with permit/license 

terms, custom, or the simple fact there is no water to divert.  These typical situations 

differ significantly from the conditions of the past two years where the SWRCB issued 

curtailment notices.  Consequently it is not appropriate for the additional reporting trigger 

to be anytime projected demand is not to be met. Additional reporting should only be 

required during a declared drought emergency. 

 

- Monitoring vs. Reporting – The requirement to report water diversion on a more frequent 

schedule than annually may be significantly more onerous than the requirement to install 

devices that are capable of recording diversion data.  For example, while it may be 

feasible to install a device capable of recording hourly measurement (e.g. pressure 

transducer data logger), arranging for this information to be electronically reported on a 

daily or more frequently basis would require a significantly more advanced system.  This 

would require essentially real-time monitoring that is not necessary to achieve 

appropriate management and would be extremely costly to install and maintain.   

- Frequency of Reporting – The potential frequency of reporting requirements should be 

clarified.    The reporting requirement in 917 indicates that the reporting frequency “shall 

not exceed the frequency of recording required under section 933, subdivision (b)(1).”  

Section 933, subdivision (b)(1) then provides that recording for large diversions shall be 

“on an hourly or more frequent basis” (emphasis added).  It should be clarified that the 

reporting will not be required on a “more frequent basis” even if the data recording is 

provided more frequently. 

 

- Penalties – Because this is a new and significantly different requirement, and because 

there is no truly reliable way for the SWRCB to reach and explain to all water users the 

implications of the regulations, the potential fine should be changed.  For example 

instead of up to $500 per day, the fine should be limited to $500 for failing to report, and 

then once notified of noncompliance by the SWRCB, fines would then accrue on a daily 

basis. 

 

Section 924 

- There should be no additional reporting requirements for registrations and certificates. 

The amount of water utilized by registrations, particularly for stockponds, is not 

sufficient to warrant the additional reporting requirements. 

 

- For many stockponds the maximum rate of diversion would be very difficult to identify.  

As a practical matter, this occurs during the largest rainfall event of the year (unless the 
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pond is already full) and would require significant investment to measure, while 

providing little benefit. 

 

Section 931 

- In subdivision (g), and elsewhere in the regulation (including Section 932(b)), it is not 

clear whether the term “diversion” applies to the actual amount diverted or the face value 

of the right.  Use and application of the term “diversion” in section 931 (g) should be 

coordinated with other parts of the regulation, particularly sections 932 and 933.   

 

Section 932 

- Subsections (a) and (b) would be more consistent and clear with the following edits to 

Subsection (a): 

(a) Except as provided in subdivision (d), the following water right holders shall 

install and maintain a measuring device or employ a measurement method 

capable of measuring the rate of diversion, rate of collection to storage, the rate of 

withdrawal or release from storage, and the total volume of water diverted or 

collected to storage for the following:  

(1) A diversion under a permit or license authorizing a diversion greater than 

10 acre-feet of water per year. Any person authorized to divert greater than 

10 acre-feet of water per year under a permit or license. 
(2) A diversion that is required under Water Code Part 5.1 to be reported in 

a Statement of Water Diversions that has been greater than 10 acre-feet of 

water per year. Any person who has previously diverted or intends to divert 

greater than 10 acre-feet of water per year and is required under Water 

Code Part 5.1 to file a Statement of Water Diversions and Use. 
(3) A diversion under a registration authorizing a diversion greater than 10 

acre-feet of water per year. Any person authorized to divert greater than 10 

acre-feet of water per year or to have a storage facility with a capacity 

greater than 10 acre-feet under a registration. 

- As shown in the proposed edit above, subsection (a)(3) should be amended to delete “or 

to have a storage facility with a capacity greater than 10 acre-feet” to parallel the 

structure of (a)(1) for permits and licenses.  Water Code section 1228.1 limits diversions 

under livestock stockpond and small domestic registrations to 10 acre-feet or less per 

year; however, there are livestock stockpond and small domestic registrations for storage 

facilities with a volume greater than 10 acre-feet but with maximum diversion limits of 

10 acre-feet or less.   

 

- The deadline to install and certify a measuring device on water rights of 1,000 acre-feet 

per year should be changed from July 1, 2016 to January 1, 2017.  First, in many 

instances it will likely be unnecessarily disruptive to complete the installation work 

during the irrigation season when facilities need to be operating.  Second, if the work is 

conducted in a stream channel, there may be permits required that are not readily 
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obtained in such a short time frame and which conditions may prevent work during much 

of the winter and spring.  Third, installation of measuring devices in a reservoir is best 

accomplished when the reservoir is empty or at least significantly drawn down, which 

typically occurs in the fall after irrigation season is over.  The deadline to install and 

certify a measuring device on water rights of 1,000 acre-feet per year should be changed 

from January 1, 2017 to July 1, 2017. The effective dates for the 10 and 100 acre-foot 

threshold diversions should be updated to include the following edits: 

(c) Effective Dates. The deadlines for the installation and certification of 

measuring devices or method shall be: 

(1) On or before January 1, 2017 July 1, 2016, for a water right holder with a 

right or a claimed right to divert 1000 acre-feet of water per year or more. 

(2) On or before January 1 July 1, 2017, for a water right holder with a right or a 

claimed right to divert 100 acre-feet of water per year or more but less than 1000 

acre-feet of water per year. 

(3) On or before January 1, 2018, for a water right holder with a right or a claimed 

right to divert greater than 10 acre-feet of water per year but less than 100 acre-

feet of water per year. 

 

Section 933 

- Data Retention (b)(3) – A 10-year document retention period is unreasonably long.  

Typical document retention periods for regulatory permits and tax records are two or 

three years, and do not exceed five years.  It is unclear why the raw device data must be 

retained for such a long period given the requirements to report synthesized data annually 

or more frequently to the Board.  

 

- Accuracy (e) – While accuracy is important, before creating a “smog certificate” process 

for water diversion the SWRCB should do a cost benefit analysis to identify how 

frequently, if at all, it is actually necessary to recertify the accuracy of certain devices.    

Additionally, there should be a simple process to certify existing staff gauges and similar 

measurement devices. 

 

- Certification Date (e)(1) – This section unfairly burdens diverters that have already 

installed measuring devices (before January 1, 2016).   These diverters must submit 

certification of accuracy with the next "water use report" which would be by June 30, 

2016.  Alternatively, Sections 932(c)(2) and (3), and (1) if the SWRCB agrees to change 

it, allow diverters without devices already in place to have until 2017 or 2018 to install 

and certify devices.  A diverter that already has a device in place should not be 

required to submit certification sooner than a diverter that that does not have a 

device.    

 

- Accessibility (j) – Devices should be installed in a manner that is “reasonably” accessible, 

not “readily” accessible.  Many points of diversion are not “readily” accessible due to 

their remote location, so it may be impossible to comply with a regulatory requirement 

for the device to be “readily” accessible, to the extent that term is commonly understood. 
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Section 934 

- The statutory language clearly provides that both devices and methods are appropriate, 

whereas the language of section 934 imposes additional requirements unrelated to the 

accuracy of the method.  For example, (a)(1)(E), (G) & (H)) are not relevant to the 

accuracy of a method to measure diversion and more appropriately belong in the section 

providing for alternative compliance.   

 

- Section 934(b)(1) requires data “recording” at the same frequency as measuring devices 

set forth in Section 933(b).  An accepted measurement ‘method’ should have some 

flexibility in the frequency of determining the amount of water diverted, rather than being 

held to the same standards as those employing one of the acceptable measuring devices.      

 

Thank you for considering these comments. If you have any questions please feel free to contact 

Jack Rice at (916) 561-5667 or jrice@cfbf.com.   

 

      Sincerely, 

 

       
      Jack L. Rice 

      Associate Counsel 

mailto:jrice@cfbf.com
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November 17"2015

To:

Subject:

Thank you for the opportunity to comment on the proposed regulations to implement Senate Bill
(sB) 88.

We appreciate you holding a hearing in Redding. Unfortunately, the notice of the hearing was
received only a few days prior. Most water rights holders were unaware of SB 88 and its significant
impacts upon their ability to divert water without fear of extreme fines and criminality. With the law
going into effect January I,2016, no one has time to prepare or to know what needs to be done.

In writing the regulation, the Califomia State Water Resources Control Board (SWRCB) must ensure
that there is no erosion or forfeiting of water rights (which are an actual property right tied to the land
owned) by this reporting proeess. Due to the drought or other factors, a water rights holder may use
less than their allotted amount; that is a good action by the water rights holder that should be honored
and should not be penalized.

Water is diverted in many different ways in Califomia; one size does not fit all. This process needs to
be conducted over a long period of time, not all at once. Your regulation should address the ability
to stagger requirements over several years. Just the ability to have the emergency regulation written,
presented for public comment, and then in place by January I,2016 is not a reasonable expectation.

The burden for an estimated 12,000 water right holders across the state to install a o'best available"
technology measurement device is truly unreasonable. We encourage you to consider current, very
simple and straightforward technologies that are cost effective. Otherwise, the cost to the water
rights holder and to SWRCB staff may be very large. That additional financial burden is
unnecessary.

The requirements for the proposed rules for stock ponds should be raised to at least 50 acre feet or
completely eliminated. The 50 acre foot requirement needs to be for each pond. Most ponds do not
have defined channels feeding them (or have several). It is difficult or almost impossible to monitor
them. Stockponds create riparian habitat that benefits wildlife and also contributes to groundwater
recharge. Water rights holders report their stockpond use and pay their $ I 50 fee. Often the SWRCB
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California State Water Resources Control Board Chair Felicia Marcus
Sent via email to dwr-measurement@waterboards.ca. gov
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Chair Felicia Marcus
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website does not allow for reporting. Yet, no paper reporting is allowed. This is one example of the
technical difficulties that will be experienced. And yet, water rights holders will be at risk of fines.

Diverters may be required to get California Department of Fish and Game, Section 1602 permits in
order to install a measurement device. Additionally, if they are on a stream or river with steelhead or
salmon they will need to consult National Marine Fisheries (and possibly obtain additional permits)
and may also need an Army Corps of Engineers permit. This process often takes years to complete.
How can this possibly work with the proposed regulation? The regulation must allow for flexibility
and take into consideration other agency involvement.

It is difficult to understand how this information will enhance the ability for the SWRCB to manage
water rights and diversions beyond what they currently have today.

Not only will it become difficult and costly for the SWRCB and the Department of Water Resources
to actuallymanage all ofthe data, but it also appears that SB 88 has not beenproperlyvettedthrough
the hearing process. It should be put on hold and revised into a workable piece of legislation that
could be of benefit to the people of California.

LEONARD MOTY, CHAIRMAN
Shasta County Board of Supervisors

cc: Congressman Doug LaMalfa
Assembly Member Brian Dahle
Senator Ted Gaines
Senator Dianne Feinstein
Senator Barbara Boxer
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commentletters

From: Wells, Paul@Waterboards
Sent: Thursday, December 17, 2015 1:20 PM
To: commentletters
Subject: FW: Draft Emergency Regulations for Measuring and Reporting on the Diversion of 

Water

 
 

From: Charleen Beard [mailto:cbeard@co.shasta.ca.us]  
Sent: Thursday, December 17, 2015 11:56 AM 
To: Wells, Paul@Waterboards 
Cc: Eric Wedemeyer 
Subject: Draft Emergency Regulations for Measuring and Reporting on the Diversion of Water 
 
Hi Paul, 
 
Thank you for this opportunity to comment on the subject regulation.   
 

Comments on the Proposed Emergency Regulation for Measuring and Reporting 
December 7, 2015 Agency Draft for Public Comment 

 
1. Section 933(b)(1) Data Recording. Currently our meters do not record the date, time, or volume of water 

diverted.  Our technicians or Operators read the meter, and record that information on a paper sheet, which is 
translated into Xcel monthly.  Would that comply with the requirements of this section?  If not, where is the 
funding for upgrading the measuring device and reporting system going to come from? 

2. Section 933(b)(1)(A) options i, ii, and iii all include the language “or more frequent.” Please include a cap on 
this.  Shasta County manages 6 small water CSAs. We could comply with a weekly or daily reporting requirement 
if necessary, but we do not have the staffing to do hourly reporting, and hiring additional staff in order to 
comply with an hourly requirement would constitute a financial hardship.   

3. As a municipal water supplier, our meters are used to determine chlorine dosing requirements for public 
consumption.  If our meters are accurate enough to determine dosing for public consumption, why do we need 
to do additional accuracy testing to comply with the 5 year accuracy requirements? 

Thank you, 
 
Charleen Beard 
Associate Engineer 
Shasta County Department of Public Works 
1855 Placer Street 
Redding, CA 96001 
Office: 530‐245‐6806 
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SONOMA COUNTY FARM BUREAU 
Affiliated with the California Farm Bureau Federation and the American Farm Bureau Federation 

970 Piner Road, Santa Rosa, CA 95403  Phone (707) 544-5575  Fax (707) 544-7452  Website: www.sonomafb.org 

 

December 16, 2015 

 

State Water Resources Control Board                           Via Email: commentletters@waterboards.ca.gov 

1001 I Street, 24th Floor                                                                  paul.wells@waterboards.ca.gov                               

Sacramento, CA 95814 

 

RE: SB 88 and the Draft Emergency Regulation for Measuring and Reporting on the Diversion of Water 

 

Dear Board Members and Staff, 

 

Sonoma County Farm Bureau (Farm Bureau), an organization representing nearly 3,000 family farmers, ranchers, 

rural landowners and agricultural businesses in Sonoma County, appreciates the opportunity to share the 

organization’s thoughts on SB 88 and the Draft Emergency Regulation for Measuring and Reporting on the 

Diversion of Water. 

 

After reviewing the language within the proposed emergency regulation for measuring and reporting December 7, 

2015 agency draft for public comment, Sonoma County Farm Bureau would like to reinforce the comments below 

made by Mendocino County Farm Bureau as well as those made by California Farm Bureau Federation.  

 

Since reporting deadlines will potentially be changing for a number of diverters, it is requested that the SWRCB 

promptly notice all diverters of the required changes to reporting deadlines. It is also important that the eWRIMS 

online reporting system be altered in a timely manner in order for diversions to be reported prior to the deadline.  

Directions for how to properly report under the requirements of SB 88 and the related regulation should also be 

clearly described to diverters in future correspondence. 

 

If changes to reporting frequency are to be implemented, sufficient evidence of a benefit to the watershed or 

subwatershed needs to be considered for the additional reporting and data processing requirements. Sufficient 

notice should be provided to diverters if any change in reporting frequency is anticipated.  

 

This regulation will create additional monitoring standards for a number of diverters and will add layers of 

complexity to the reporting process. The complexities of individual diversion systems and fiscal impacts to the 

diverter need to be considered. Will there be an economic impact report affiliated with this regulation? 

 

SWRCB needs to be prepared to provide workshops throughout California to discuss the new compliance 

standards, timeframes for compliance, etc. and address diverter questions once the regulation is adopted.  

Sonoma County Farm Bureau appreciates your consideration on these issues.  

 

Sincerely,  

 

 

 

Jeff Carlton, chairman, Natural Resources and Environment Committee 

 

CC:  Board of Directors, Sonoma County Farm Bureau; Devon Jones, executive director, Mendocino County    

          Farm Bureau; Jack Rice, associate council, California Farm Bureau Federation  
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commentletters

From: Paul Teensma <Paul.Teensma@sce.com>
Sent: Thursday, December 17, 2015 10:37 AM
To: Wells, Paul@Waterboards; commentletters
Subject: Comment Letter – Emergency Regulation for Measuring and Reporting the Diversion of 

Water

Dear Mr. Wells, Ms. Townsend, and Members of the Board: 

Southern California Edison Company (SCE) welcomes the opportunity to provide comment on the draft emergency 
regulation (Draft Regulation) proposed pursuant to Senate Bill 88 and published on December 7, 2015, by the State 
Water Resources Control Board (SWRCB).  SCE recognizes the need for the SWRCB to better understand the availability 
and use of surface water in California, especially in times of scarcity.  Collecting data is clearly an important early step in 
developing this improved understanding.  SCE is concerned, however, that the proposed Draft Regulation will impose 
unnecessary and unjustified burdens on hydroelectric generation operations, while not providing the SWRCB with the 
data relevant to the goals of SB‐88 and the proposed Draft Regulation.   SCE believes that alternatives exist – particularly 
for non‐consumptive users such as hydroelectric generation operations – that would reduce the economic impact of the 
Draft Regulation on hydroelectric generation while still accomplishing the SWRCB’s objectives.  Moreover, the Draft 
Regulation, as currently proposed, might lead to conflict with regulations and laws governing the power market in 
California. 

SCE’s hydroelectric generation and the water rights that support this generation are critical to the State of California. 

SCE operates 33 hydroelectric generation projects throughout the State, with the capacity to generate 1,176 MW of 
electricity.  It’s commonly accepted that 1 MW can power more than 1,000 homes.  In addition to providing virtually 
emission‐free energy, SCE’s hydroelectric generation provides critical ancillary services (such as voltage control) to the 
statewide power grid managed by the California Independent System Operator (CAISO).  CAISO also requires SCE to 
provide generation from our hydroelectric generation units to some communities during peak demand and at other 
times when those communities become isolated from the statewide grid, such as during severe heat, wind, and/or 
precipitation storms.  During these periods of critical need, it is essential that SCE can fully operate these hydroelectric 
generation units as allowed by the respective licenses issued by the Federal Energy Regulatory Commission (FERC). 

Supporting this generation, SCE reports to the SWRCB on 24 permits, 27 licenses, and 34 supplemental 
statements.  Almost all of these water rights are limited to hydroelectric generation and, by their nature, are not for 
consumptive uses (with very limited exceptions, primarily for the human health and sanitation of SCE employees 
stationed at some of these remote locations).  Additionally, SCE has agreements with rural homeowners, farmers, water 
agencies, other utilities, and local, state, and federal agencies, to either deliver water to them or release water from our 
projects subject to certain conditions and schedules, and in compliance with water rights held separately by those 
downstream users.  Of course, these are in addition to the requirements of our FERC licenses, which were issued with 
involvement from the public and public agencies, including the SWRCB and many others. 

As applied to hydroelectric generators, the diversion reporting requirements in the proposed regulations do not provide 
SWRCB data that supports the goals of SB‐88 and cannot be implemented effectively. 

For practical purposes, SCE can be considered to “borrow” river water from locations that are relatively near the 
headwaters of river systems, often far removed from downstream consumptive users, and then SCE “returns” that 
water to the same river system.  As such, over‐measuring various temporary diversions of this water provides little 
insight into actual water supplies in a watershed, the consumptive uses of water throughout, and the overall availability 
or scarcity of the resource, the real target of SB‐88’s data gathering authority.  Consequently, water rights specific to 
hydroelectric generation should ideally be exempt from the Draft Regulation, as previously suggested to SWRCB staff by 
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other hydroelectric power producers.  At a minimum, a distinct reporting requirement tailored to the unique nature of 
hydroelectric generation should be developed. 

With respect to hydroelectric generation operations, SCE believes that the most critical information to downstream 

consumptive water rights holders, and the SWRCB in its efforts to effectively manage this precious resource, is the 
amount of water SCE holds in storage reservoirs and the schedule for releasing that water.  SCE already shares this 
information with downstream users who have a need to know and – unless prohibited by other laws, regulations, and/or 
public policy interests – SCE can readily share this information with the SWRCB.  SCE is concerned that the diversion 
information currently required in the Draft Regulation would be extremely burdensome to collect at hydroelectric 
generation operations and would not be readily useable by the SWRCB or other water users. 

Certification requirements must be better defined. 

The SWRCB asks for recommendation on “who should certify the adequacy of the alternatives to the measurement and 
monitoring requirements.”  Downstream consumptive users of water from our non‐consumptive projects are already 
satisfied with our level of monitoring and communication.  SCE suggests that the individual responsible for installation 
and certification of measurement devices be able to certify the adequacy of alternatives.  If there is a dispute regarding 
the adequacy of alternatives, a team comprised of representatives of the disputed SCE water right and the next 
downstream water right holder can certify.  If the team cannot agree, the State Board should intervene within a 
specified time period. 

SCE employs Hydrographers with extraordinary qualifications.  All of our Hydrographers perform this work full time, 
have passed rigorous testing requirements, and are extremely well versed in standards created by agencies such as the 
U.S. Geological Survey (USGS).  For these reasons, Hydrographers and their managers should be specifically spelled out 
as professionals who can certify compliance with the Draft Regulation as well as any alternative plans. 

The amount of human resources dedication and cost of equipment required under the current Draft Regulation could 
become excessive and, in some cases, accessibility and environmental conditions could preclude some data gathering. 

As noted above, SCE believes that the proposed measurement and reporting requirements focused on diversions are not 
appropriate for hydroelectric generation operations.  With respect to the actual mechanics of data gathering, SCE 
believes that providing both provisional data and final data creates huge amounts of duplicative work.  Because of SCE’s 
complex systems, extracting the data required for now‐annual water rights reporting is already a comprehensive, 
exhaustive challenge.  Currently, this data is extracted from our systems after the data has been validated by our 
Hydrographers and published by the USGS, for all locations spelled out in our FERC licenses.  This process ensures that 
published data is accurate and can be used for valid, scientifically‐based decision making.  Plus, in addition to creating 
twice the work, publishing data that is not yet validated could create many misconceptions by individuals and entities 
who do not understand the processes involved. 

To limit the amount of resources involved and to provide clarity on what data will need to be submitted, the Draft 
Regulation should make clear that an “end of pipe” measurement for complex hydroelectric generation systems will be 
allowed, provided that a plan for doing so is prepared by a qualified manager, engineer, and/or Hydrographer.  If a single 
point of measurement is reasonably defined, then the amount of effort to provide both preliminary data and final, 
published data could be similarly reasonable.  However, to comply with FERC, CAISO, and California Public Utilities 
Commission rules, it is possible that if the SWRCB requires real‐time data, that data might still require SWRCB staff’s 
completion of a non‐disclosure agreement. 

Real‐time data publication from hydroelectric generation operations may be regulated and controlled by other laws, 
regulations, and requirements. 

Regulations and laws governing the electric power industry in California may restrict how much information about water 
flow through hydroelectric generation facilities can be shared.  The electric market in California is designed, in part, to 
encourage price competition among generators, so that ratepayers pay the lowest price the market will allow.  To 
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achieve this price competition, much information is proprietary and, in many cases, State and federal law dictate how 
much information may be shared among utilities and, sometimes, even within different departments of the same 
utility.  In the case of hydroelectric generation, we are often not allowed to share certain real‐time information about 
water movement because this will give competitors the ability to estimate how and when we intend to generate 
electricity from our hydroelectric plants.  This could give them incentive to price electricity in a way that might hurt 
ratepayers. 

On the other hand, our FERC licenses sometime require that certain data is published for the benefit of our ratepayers, 
environmental monitoring, and/or for the benefit of recreation users, such as whitewater rafters and boaters.  This data 
can be similarly made available to the SWRCB without violating any regulation, law, or public policy objective. 

Timing and methodology for determining insufficient supply must be defined. 

Due to the staffing and resource demands described above, it is imperative that those responsible for compliance 
monitoring receive adequate notice to meet these demands.  As such, the timing and methodology for determining 
insufficient water supply needs to be spelled out clearly in the Draft Regulation. 

Conclusion 

As currently proposed, SCE believes that the Draft Regulation would not be implementable at hydroelectric generation 
facilities and would not address the goals and objectives of SB‐88 and the SWRCB as they relate to hydroelectric 
generation facilities.  However, SCE is ready and willing to support the SWRCB in the development of workable solutions 
for hydroelectric generation operations, furthering the goals of SB‐88, the SWRCB, and the public.  Please contact me 
directly to schedule a time to discuss how SCE can help. 

Paul Teensma 
SCE Hydro Water Rights Manager 
626.302.0662 
Paul.Teensma@SCE.com 
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SPALETTA LAW PC 

Post Office Box 2660 JENNIFER L. SPALETTA 
Lodi, California 95241 Attorney-at-Law 
T:  209-224-5568 jennifer@spalettalaw.com 
F:  209-224-5589 
 

December 17, 2015 
 
State Water Resources Control Board 
c/o Clerk of the Board 
1001 I Street 
Sacramento, CA 95814 
Via Electronic Mail: commentletters@waterboards.ca.gov  
 
Re:  12/17/15 Board Meeting Item 11 – Public Workshop on draft emergency regulations to 
implement the measuring and reporting requirements for diversion of water pursuant to 
Senate Bill 88  
 
Dear Board Members: 
 
Thank you for the opportunity to comment on the proposed emergency regulations to implement 
measurement and reporting requirements for diversion of water.  Spaletta Law represents more 
than 40 individual landowners and companies who divert water pursuant to a variety of different 
types of water rights.  Our clients are located throughout the state and will be significantly 
impacted by the proposed regulations.     

These comments focus on the following: 

1. Proposed Section 917 goes far beyond measurement and reporting and attempts to 
create a regulatory methodology for the Board staff to use to determine water 
availability for curtailment purposes.  This is an improper subject for these regulations 
and was not authorized by SB 88.   

2. Draft Sections 925 and 929 should provide that the permittees and licensees’ annual 
progress reports are due, at the earliest, within six months of the close of the 12-month 
reporting period. Requiring that these reports be submitted within three months is too 
early, and staggering reporting deadlines for permits and licenses and statements will 
create confusion. 

3. The proposed measurement threshold in Section 932 should be increased from 10 
acre-feet to 500 acre-feet to ensure the intent of the regulation, to provide more time 
for small diverters, is met.  

4. Draft Section 933 cannot, without a warrant, obligate all water right holders to make 
their measurement devices available for inspection by Board staff.  
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5. Proposed Section 934 should be amended to reduce the type of information that water 
users must submit to request approval for a measurement method. The current 
requirements are overly burdensome and inconsistent with SB 88. Section 934 should 
also be amended to remove the requirement that measurement methods “be capable of 
recording the date, time, and total amount of water diverted . . . . in a format 
retrievable and viewable using Microsoft Xcel, Microsoft Access, or other software 
program authorized by the deputy director.” This obligation effectively requires 
measurement methods to be measurement devices. Finally, Section 934 should be 
amended to clarify that individual water users need not be part of a group in order to 
request approval for a measurement method.   

Enclosed with this letter, I have provided a redlined version of the proposed text of Sections 917, 
925, 929, 932, 933, and 934 that incorporates our comments. 

A. Proposed Section 917 
 
1. Section 917 should not be used as a back-door method to create a regulatory 

standard for water availability determinations that has no basis in law or fact 
and has not been properly vetted or noticed for public comment 

Proposed Section 917 allows the Deputy Director to require water diverters to submit monthly or 
more frequent reports “[w]hen flows or projected available supplies in a watershed or 
subwatershed are sufficient to support some but not all projected diversion demand.” It then 
describes what water right diversion demand and water availability projections may be based on: 

Water right diversion demand projections . . . may be based on reported diversion and use 
data, including but not limited to data submitted with Progress Reports by Permittees, 
Reports of Licensees, Reports of Registration and Certificate Holders, Supplemental 
Statements of Water Diversion and Use, and reports filed by watermasters pursuant to 
Water Code section 5101, subdivisions (d) and (e). 

§ 933(b). 

Water availability projections may be based on:  

(1) Projected full natural flow data supplied by the Department of Water Resources or its 
successor;  

(2) Projections from the National Weather Service, California Nevada River Forecast 
Center, and similar sources;  

(3) Stream gage data; and  

(4) Other data the Deputy Director for the Division of Water Rights determines is 
appropriate, given data availability, data reliability, and staff resources. 
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§ 933(c). 

We are very concerned that this regulation is a back-door method to create a regulatory standard 
for water availability determinations that has no basis in law or fact and has not been properly 
vetted, let alone noticed, for public comment.  We urge the Board not to adopt Section 917 as 
proposed. It is not necessary to the regulatory scheme related to SB 88 and will create 
significant adverse consequences that can and should be avoided.  

Proposed Section 917(b)-(c) seeks to confirm the water availability analysis method used by 
Board staff in 2015 for curtailments.  The validity of this method is questionable and is the 
subject of challenge in two pending enforcement actions involving West Side Irrigation District 
and Byron Bethany Irrigation District.  Should the Board desire to adopt a regulation related to 
the determination of water availability, it should, at a minimum, wait until the conclusion of 
those proceedings, and any related litigation. Moreover, any regulatory effort to develop a 
methodology for determining water availability should be carefully and fully vetted with 
stakeholders in more than one public workshop or hearing prior to adoption.  This issue is simply 
too important to be buried in this measurement and reporting emergency regulation. 

2. Draft Section 917 is unnecessary and redundant considering Section 879 of the 
Code of Regulations 

Draft Section 917 is also unnecessary and redundant considering Section 879 of the Code of 
Regulations. 

Section 897(c)(2), which the Board readopted earlier this month, allows the Deputy Director, 
under certain circumstances, to “issue an order under this article requiring a water right holder, 
diverter or user to provide additional information related to a diversion or use described in (c)(1), 
including the claim of right; property patent date; the date of initial appropriation; diversions 
made or anticipated during the current drought year; basis of right and amount of a water transfer 
not subject to approval of the Board or Department of Water Resources; or any other information 
relevant to authenticating the right or forecasting use and supplies in the current drought year.” 

The four circumstances under which the Deputy Director can issue an information order are laid 
out in Section 897(c)(1) as follows:  

(A) Upon receipt of a complaint that staff determines to merit investigation alleging 
interference with a water right by a water right holder, diverter or user; 

(B) Where a water right holder, diverter or user asserts a right to divert under a pre-1914 
or riparian right in response to an investigation, curtailment order or any notice of 
curtailment, and no Statement of Water Diversion and Use for such right was on file with 
the Board as of January 17, 2014; 

(C) Where a water right holder, diverter or user responds to an investigation, curtailment 
order or any notice of curtailment by asserting a right to divert under a contract or water 
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transfer for which the Board has not approved a change petition and for which no record 
had been previously filed with the Board; or 

(D) Upon receipt of information that indicates actual or threatened waste, unreasonable 
use, unreasonable method of diversion, or unlawful diversions of water by any water 
right holder, diverter or user. 

The Deputy Director has relied on Section 879 to require water users to submit, among other 
things, monthly water-use reports.1 

Draft Section 917 now proposes to give the Deputy Director further powers to require water 
users to submit water-use reports. The proposal is unnecessary given the Deputy Director’s 
existing powers—and an agency cannot adopt a regulation, particularly an emergency regulation, 
unless it is reasonably necessary. The Board has authority to adopt emergency regulations only 
in an “emergency,” meaning “a situation that calls for immediate action to avoid serious harm to 
the public peace, health, safety, or general welfare.”2  

No emergency exists that justifies the Board’s adoption of Section 917, because there is already 
an emergency regulation in place that allows the Board to seek more frequent reporting.  

3. Draft Section 917 should at the least be modified to clarify that the Deputy 
Director and Executive Director’s water-availability determinations may not be 
used to establish that water is unavailable at any specific diversion point  

At a minimum, proposed Section 917 should be modified to clarify that the Deputy Director and 
Executive Director’s water-availability determinations are for the sole purpose of requiring more 
frequent reporting and not to affirmatively determine water availability for diversion under any 
particular priority of right at any particular location.  

The Board’s potential reliance on water-availability determinations made in Section 917 to 
curtail water users would perpetuate the use of faulty data to make curtailment decisions that are 
economically devastating to water users. Section 917 allow Board staff to make water-
availability determinations based on data easily accessible to Board staff, but not representative 
of what is actually available in a given watercourse.  

The Board’s use of DWR full natural flow (FNF) data in its water-supply determinations is 
particularly problematic for the Delta. Full natural flow is intended to measure the natural water 
production of a river basin, unaltered by upstream diversions, storage, or by export or import of 
water to or from other watersheds. One significant flaw, and there are several, in using FNF 
projections to estimate water available in the Delta is that it fails to take into account the varied 
sources of water available in tidally influenced Delta channels. Available water in these channels 
includes inflows from tributaries to the north and east, accretions from groundwater, water that is 

                                                           
1 Order WR 2015-0002-DWR. 
2 Gov. Code 11342.545. 
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carried into the Delta from the west by tidal action, salvaged or developed drainage water, 
irrigation return flow from each of these sources - and most importantly - water from all of these 
sources that entered the Delta several months prior and has been moving back and forth in the 
Delta channels with the tide.  DWR’s computed FNF flows do not account for this reality and 
have essentially no direct relationship to the amount of water available in the Delta at any given 
time.    

Finally, the Board’s potential reliance on water-availability determinations made in Section 917 
to restrict diverters’ ability to exercise their water rights would violate basic due process 
protections. The due process clauses of the state and federal constitutions impose constraints on 
governmental decisions that deprive individuals of property, including water rights. The 
fundamental requirement of these clauses is that the government must provide individuals with 
the opportunity to be heard “at a meaningful time and in a meaningful manner” before taking 
their property.3 Application of this requirement here means that the Board and its staff must, 
before concluding that no water is available under a diverter’s water right, provide that diverter 
notice and the opportunity to be heard on the evidence the Board is relying on for its water-
availability determinations. Section 917, however, does not allow the public to participate in the 
Deputy Director’s water-availability analyses. Instead, these decisions are made behind closed 
doors based on any evidence the Deputy Director sees fit. The potential that the Board or its staff 
will nonetheless rely on these closed-door determinations to define whether water is available at 
a given point of diversion raises a significant due-process issue.  

B. Proposed Sections 925 and 929 
 
1. Proposed language 

Proposed Sections 925 and 929 expedite the due date for permittees and licensees’ annual 
progress reports. Under current regulations, reporting is due in July of each year. The proposed 
regulations require reporting “within three months of the close of the twelve month reporting 
period,” or March. 

2. Permittee and licensee reports should be due, at the earliest, six months after the 
close of the 12-month reporting period 

Permittee and licensee reports should be due, at the earliest, six months after the close of the 12-
month reporting period (i.e., June), consistent with the reporting deadline for water-right 
statement holders. As the Board recognizes, reporting data might not be finalized by March. The 
Board’s proposed fix for this problem is to have permittees and licensees provide provisional 
data in March and final reporting in June; but requiring multiple reporting is burdensome and 
without adequate justification.  It will also create confusion and potential errors with reporting if 
these reports are not completed at the same time as statement reports.  

                                                           
3 See, e.g., Mathews v. Eldridge (1976) 424 U.S. 319, 333. 
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C. Proposed Section 932 
 
1. Proposed language 

Proposed Section 932(a) requires every water right holder who is authorized to divert more than 
10 acre-feet per year under a permit or license, who has diverted or plans to divert more than 10 
acre-feet per year and is required to file a statement of water diversion and use, or who is 
authorized to divert greater than 10 acre-feet of water per year or to have a storage facility with a 
capacity greater than 10 acre-feet under a registration, to “install and maintain a measuring 
device or employ a measurement method capable of measuring the rate of diversion, rate of 
collection to storage, the rate of withdrawal or release from storage, and the total volume of 
water diverted or collected to storage.”  

Section 932(d) adds that the Executive Director may, beginning January 1, 2017, “increase the 
10 acre-feet reporting threshold of subdivision (a) in a watershed or subwatershed incrementally 
to or above 25 acre-feet” after considering among other things “the total monthly quantities 
diverted in relation to the monthly quantity of water available within the watershed or 
subwatershed.”  

2. The measurement threshold of Section 932 must be increased to at least 500 
acre-feet 

The measurement threshold of Section 932 must be increased to at least 500 acre-feet. Although 
SB 88 also generally requires water users who divert 10 acre-feet or more of water per year to 
install and maintain a measurement device or employ an acceptable measurement method, it also 
recognizes that this requirement may not be feasible or reasonable for all such water users. 
Section 1840(b)(1) of SB 88 accordingly provides that the Board may modify this monitoring 
requirement on finding either that (1) strict compliance is infeasible, is unreasonably expensive, 
would unreasonably affect public trust uses, or would result in the waste or unreasonable use of 
water, or (2) the need for monitoring and reporting is adequately addressed by other conditions 
of the water right.4 

Strict compliance with Section 1840 is infeasible and unreasonably expensive for individual 
water users with small operations. A landowner who farms 150 acres likely diverts 300-500 acre-
feet of water. Increasing the measurement threshold to 500 af is necessary to avoid imposing 
substantial costs on thousands of individual water users immediately who are unlikely to be able 
to comply with the regulation otherwise.  This amendment would also focus measurement on the 
majority of water diverted, which will provide useful information in the near term.  

                                                           
4 See also Water Code Section 1840(b)(2). 
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Finally, in what appears to be a typographical error, Section 932(d) alternates between referring 
to a “measurement threshold” and a “reporting threshold” in Section 932(a). Section 932(a) sets 
a measurement threshold, not a reporting threshold. Edits are necessary to avoid confusion.  

D. Proposed Section 933 
 

1. Proposed language 

Draft Section 933 establishes requirements for measuring devices used to comply with the new 
monitoring obligations. Subsection (j) and (k) of Section 933 allow Board staff to inspect all 
water right holders’ properties to determine whether their measuring devices have been installed 
and meet the Board’s requirements. The Board may penalize water right holders if it determines, 
at the inspection, that a measurement device fails to satisfy the Board’s regulations.5 And it may 
also penalize water right holders for refusing to allow the inspection.6 

2. The Board cannot obligate water right holders, and particularly statement holders, 
to allow the Board to inspect their property without a warrant or permission 

The Board cannot obligate all water right holders to allow the Board to inspect their property 
without a warrant. 

The Fourth Amendment of the federal constitution provides that “[t]he right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the persons or things to be 
seized.” “The basic purpose of this Amendment, as recognized in countless decisions of th[e 
United States Supreme] Court, is to safeguard the privacy and security of individuals against 
arbitrary invasions by governmental officials.”7 And it fulfills this purpose, in the administrative 
context, by generally requiring government agencies to obtain a warrant or permission before 
conducting administrative searches of property.8  

Section 933, as drafted, is inconsistent with the requirements of the Fourth Amendment and 
California law. Section 933 requires neither a warrant nor permission before requiring a water 
right holder to grant Board staff access to his or her property. And it imposes significant 
penalties on those water right users who decline to grant access. This requirement is particularly 

                                                           
5 See, e.g., Water Code § 1058.5(d). 
6 See, e.g., Water Code § 1058.5(d). 
7 Camara v. Municipal Court of City and County of San Francisco (1967) 387 U.S. 523, 528. 
8 Camara v. Municipal Court of City and County of San Francisco (1967) 387 U.S. 523, 528, 533-34; see also Code 
of Civ. Proc. § 1822.50; Tellis v. Municipal Court, Central Judicial Dist., Marin County (1970) 5 Cal.App.3d 455, 
458 [county ordinance authorizing entry to property by health officer without warrant would be unconstitutional]. 
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problematic for statement holders, whose water rights are generally not subject to the Board’s 
regulation and are not based on any permit or license issued by the Board.9 

Section 933 must be amended to explain that the Board cannot require an inspection of water 
user’s property without a warrant.  

E. Proposed Section 934 
 
1. The Board should clarify that individual water users need not be part of a group 

in order to request approval for a measurement method under Proposed Section 
934 

Proposed Section 934 describes measurement methods, other than the use of a measuring device, 
that water right holders can use to comply with the requirements of Section 932. As currently 
phrased, Section 934 indicates that a water right holder must be part of a group to request and 
use a measuring method to comply with Section 932. The Board should clarify that individual 
water users need not be part of a group in order to request approval for and use a measurement 
method under Section 934 to comply with Section 932’s requirements. Notably, Water Code 
section 1840(a) permits an individual diverter to use a device or method.  The regulation should 
not be more restrictive than the law.  

2. The Board should streamline the process for requesting approval of a 
measurement method 

The current language for Section 934(a) makes a request for approval of a measurement method 
overly burdensome. 

Before using a measurement method to comply with Section 932’s requirements, water users 
must submit a request for approval of measurement method, prepared by a California-registered 
Professional Engineer, that includes among other things the following unnecessary requirements: 

a. “A detailed description of how installing and maintaining a measuring device at each 
point of diversion is not feasible, would be unreasonably expensive, would 
unreasonably affect public trust resources, or would result in the waste or 
unreasonable use of water.” The Board’s demand for this information supposes that a 
water user must install a measuring device unless having one of a few accepted 
excuses. This requirement has no basis in SB 88’s text. SB 88 allows a water user to 
either install a measuring device or employ an accepted measurement method, and 
treats both as equally satisfactory means of satisfying new monitoring requirements. 
The Board deviates from the Legislature’s established programming in placing a 
strong preference on measuring devices.  
 

                                                           
9 Millview County Water Dist. v. State Water Resources Control Bd. (2014) 229 Cal.App.4th 879, 893 [“[T]he Board 
‘does not have jurisdiction to regulate riparian and pre–1914 appropriative rights.’”]. 
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Water Code Section 1840(b)(1)(A) highlights the Board’s overreach. That subsection 
provides that the Board may modify the requirement that a water user install a 
measuring device or employ an accepted measurement method if “strict compliance is 
infeasible, is unreasonably expensive, would unreasonably affect public trust uses, or 
would result in the waste or unreasonable use of water.” In other words, a water user 
may not need to employ an accepted measurement method if she can show “strict 
compliance is infeasible, is unreasonably expensive, would unreasonably affect 
public trust uses, or would result in the waste or unreasonable use of water.” But the 
Board’s current draft language turns this on its head—requiring a water user to show 
one of these quoted circumstances exists to even employ an accepted measurement 
method. This requirement should be deleted as it is more restrictive than and conflicts 
with the law.  
 

b. The water right holder’s “file number, owner name, water right type, priority of 
diversion, monthly and annual diversion amounts, place of use, purpose of use, and 
alternative sources of water.” In effect, the Board would have a request for approval 
effectively serve as an informational order. The request should only need to include 
the water right file number, owner name, and place of use. The balance of the 
information is irrelevant for purposes of establishing a measurement method. 
 

c. An “[e]valuation of public trust needs including minimum in-stream flows and water 
quality concerns or bypass requirements of any of the water rights involved.” Again, 
this information has no relationship to a measurement method. It might be relevant 
information for a water-right application, but it cannot be required for a request for 
approval of a measurement method.  
 

d. An “[e]valuation of enterprise income of the water users if claiming installing and 
maintaining measuring and monitoring devices would be unreasonably expensive.” 
The Board seems to be requesting income records for any water right holder who 
asserts that installing a measurement device would be unreasonably expensive. Again, 
the Board is supposing that a water user must install a measuring device unless 
having one of a few accepted excuses, such as that installing a measuring device 
would be unreasonably expensive. This position is wrong. In addition, the 
requirement that a water user provide her income anytime she claims something is 
unreasonably expensive is overly intrusive and unnecessary. Water Code section 
1840 expressly allows measurement methods, as well as devices, provided they meet 
the statutory criteria for accuracy. 

Section 934 should be amended to delete the above unnecessary and burdensome requirements.  



10 
 

3. The Board’s data recording requirements effectively require a measurement 
method to be a measurement device 

Proposed Section 934(b) requires any measurement method intended to comply with Section 
932’s requirements to “be capable of recording the date, time, and total amount of water diverted 
. . . . in a format retrievable and viewable using Microsoft Xcel, Microsoft Access, or other 
software program authorized by the deputy director.” The Board, in other words, requires 
acceptable measurement methods to be measurement devices.  

If the Legislature wanted Senate Bill 88 to provide that only measurement devices could be used 
to satisfy new monitoring requirements, it would have done so. But it did not—it allowed the use 
of either a measurement device or an approved measurement method. And the Board’s 
regulations must respect the Legislature’s choice to allow water user’s to comply with new 
monitoring requirements using measurement methods. The term “method” is a very broad term, 
defined in Merriam-Webster’s online dictionary as “a procedure or process for attaining an 
object.”10 A procedure or process, unlike a device, is not something reasonably understood to 
mean something capable of recording various types of information in a format retrievable and 
viewable in a variety of software programs. Subsection (b) of Section 934 should be deleted to 
avoid defining a measurement method as effectively a measurement device.  

F. Conclusions 

For these reasons, I respectfully request that the Board: 

1. Delete Section 917 as unnecessary to address an emergency, or at the least, amend 
Section 917 to clarify that any water-availability determinations made under this section 
will not be used to establish that water is unavailable at a specific point of diversion. 
 

2. Amend Sections 925 and 929 to require licensee and permittee annual reports no earlier 
than June. 
 

3. Amend Section 932(a) to increase the measurement threshold to at least 500 acre-feet. 
The current draft requirement that diverters of 10 acre-feet install measuring devices or 
employ measuring methods to measure the rate of diversion is infeasible and 
unreasonably expensive for Delta users. 
 

4. Amend Section 933 to explain that the Board cannot require an inspection of water user’s 
property without a warrant. 
 

                                                           
10 See Merriam-Webster’s online dictionary, first definition, at http://beta.merriam-webster.com/dictionary/method. 
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5. Amend Section 934 to clarify that individual water users need not be part of a group in 
order to request approval for a measurement method.  
 

6. Amend Section 934 to reduce the type of information that water users must submit to 
request approval for a measurement method—namely, by deleting Section 
934(a)(1)(E)(G)(H) and most of Section 934(a)(1)(F). 
 

7. Delete Section 934(b) and its requirement that measurement methods “be capable of 
recording the date, time, and total amount of water diverted . . . . in a format retrievable 
and viewable using Microsoft Xcel, Microsoft Access, or other software program 
authorized by the deputy director.” 

Thank you for the opportunity to present these comments.  For your convenience, I am including 
a proposed redline of the regulations. 

Very truly yours, 

 

 

JENNIFER L. SPALETTA 

Attorney at Law 

 

Enclosure 
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§917. Reporting – Insufficient Flows to Support All Diversions 
When flows or projected available supplies in a watershed or subwatershed are sufficient to 
support some but not all projected diversion demand, the Deputy Director for the Division of 
Water Rights may require water diverters located within the watershed or subwatershed to 
electronically submit monthly or more frequent reports of water diversion. 
(a) Reports of water diversion shall be submitted in accordance with a schedule approved by the 
Deputy Director for the Division of Water Rights. The schedule may require monthly, daily, or 
more frequent reporting. In determining the frequency of reporting, the Deputy Director for the 
Division of Water Rights shall not exceed the frequency of recording required under section 933, 
subdivision (b)(1), of this title. 
(b) Water right diversion demand projections made under this section may be based on reported 
diversion and use data, including but not limited to data submitted with Progress Reports by 
Permittees, Reports of Licensees, Reports of Registration and Certificate Holders, Supplemental 
Statements of Water Diversion and Use, and reports filed by watermasters pursuant to Water 
Code section 5101, subdivisions (d) and (e). 
(c) Water availability projections may be based on: 

(1) Projected full natural flow data supplied by the Department of Water Resources or its 
successor; 
(2) Projections from the National Weather Service, California Nevada River Forecast 
Center, and similar sources; 
(3) Stream gage data; and 
(4) Other data the Deputy Director for the Division of Water Rights determines is 
appropriate, given data availability, data reliability, and staff resources. 

(d) The failure to electronically submit diversion reports requested in accordance with the 
applicable schedule approved by the Deputy Director for the Division of Water Rights is a 
violation subject to civil liability of up to $500 per day pursuant to Water Code section 1846. 
 
Alternative proposal for §917: 

§917. Reporting – Insufficient Flows to Support All Diversions 
When flows or projected available supplies in a watershed or subwatershed are sufficient 
to support some but not all projected diversion demand, the Deputy Director for the 
Division of Water Rights may require water diverters located within the watershed or 
subwatershed to electronically submit monthly or more frequent reports of water 
diversion. 
(a) Reports of water diversion shall be submitted in accordance with a schedule approved 
by the Deputy Director for the Division of Water Rights. The schedule may require 
monthly, daily, or more frequent reporting. In determining the frequency of reporting, the 
Deputy Director for the Division of Water Rights shall not exceed the frequency of 
recording required under section 933, subdivision (b)(1), of this title. 
(b) Water supply and demand projections made under this section shall may be based on 
the best available information and analysis reported diversion and use data, including but 
not limited to data submitted with Progress Reports by Permittees, Reports of Licensees, 
Reports of Registration and Certificate Holders, Supplemental Statements of Water 
Diversion and Use, and reports filed by watermasters pursuant to Water Code section 
5101, subdivisions (d) and (e). The Deputy Director’s determinations under this section 
relating to diversion demand projections and water availability projections may be used 
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only for the purpose of determining whether water diverters within a given watershed or 
subwatershed should be required to submit monthly or more frequent reports of water 
diversion, and for no other purpose. 
(c) Water availability projections may be based on: 
(1) Projected full natural flow data supplied by the Department of Water Resources or its 
successor; 
(2) Projections from the National Weather Service, California Nevada River Forecast 
Center, and similar sources; 
(3) Stream gage data; and 
(4) Other data the Deputy Director for the Division of Water Rights determines is 
appropriate, given data availability, data reliability, and staff resources. 
 (d) The failure to electronically submit diversion reports requested in accordance with 
the applicable schedule approved by the Deputy Director for the Division of Water 
Rights is a violation subject to civil liability of up to $500 per day pursuant to Water 
Code section 1846. 

 
§ 925. Progress Reports by Permittee. 
(a) As specified in section 847 of this title, water right permit holders are required to file annual 
progress reports. Section 846 of this title provides that permittees may also be required to submit 
a written statement of the quantities of water beneficially used. Annual reports required under 
this section are in addition to any specific reporting requirements in a water right permit. 
(b) Annual progress reports by permittee shall be filed within three six months of the close of the 
twelve month reporting period no later than July of the next year succeeding the year of 
diversion on forms available at the board's website. Provisional data and information may be 
used in the progress report if final data is not available by the reporting deadline. If provisional 
streamflow data are used in preparing the progress report, an amended report based on final data 
shall be filed within six months of the close of the twelve month reporting period. Any reports 
not timely amended shall be deemed final. A failure to file a progress report is a violation of 
permit terms.  
(c) The annual reports shall include the following information: 

(1) A statement affirming compliance or non-compliance with permit terms and 
conditions; 
(2) The construction status of the permitted project and status of current water use; 
(3) The purpose(s) for which water is diverted and used. Use information to be provided 
includes: 

(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
(E) stock watering, including number and type of animals; 
(F) municipal, including approximate population served, and seven digit public 
water system number or other identifier; 
(G) domestic, including number of persons served, lawn or garden area, etc., and 
seven digit public water system number or other identifier, if applicable; 
(H) power generation, including installed capacity in kilowatts, megawatts or 
horsepower; 
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(I) recreational, including boating, fishing or other water sports; 
(J) additional uses not named above, including environmental use;. 

(4) The amount of water taken from each point of diversion in each month (or shorter 
timeframe if otherwise required) from the source, including amount directly diverted and 
amount collected to storage, and the total annual amount of water diverted. Each month 
must contain an entry. If no diversion occurred in a given month, a “0” should be entered; 
(5) The maximum rate of diversion achieved from each point of diversion at any time 
during each month (or shorter timeframe if otherwise required) of the year, if available; 
(6) For permits that authorize collection of water to storage, the annual report shall also 
include the measurement data required to be collected in section 933 of this chapter. 

(d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled 
water, is being used in lieu of surface water that is required to be reported under this 
sectionreport, the report should indicate the source and amount of substitute or alternative water 
used and the amount of surface water offset on a monthly basis. 
(e) If the use of an alternative supply of water or any water conservation efforts have resulted in 
a cessation or reduction in use, the report should include a description of the conservation efforts 
employed and indicate the extent and monthly amount of the reduction in water use due to these 
water conservation efforts. 
 
§ 929. Reports of Licensee. 
(a) As specified in section 847 of this title, water rights license holders are required to file reports 
when requested by the board. Annual reports required under this section are in addition to any 
specific reporting requirements in a water right license. 
(b) Reports of licensee shall be filed annually within three six months of the close of the twelve 
month reporting period and not later than July of the next year succeeding the year of diversion 
on forms available at the board's website. Provisional data and information may be used in the 
report of licensee if final data is not available by the reporting deadline. If provisional 
streamflow data is used in preparing the report of licensee, an amended report based on final 
streamflow data shall be filed within six months of the close of the twelve month reporting 
period. Any reports not timely amended shall be deemed final. A failure to file a licensee report 
is a violation of license terms. 
(c) The annual reports shall include the following information: 

(1) A statement affirming compliance with license terms and conditions; 
(2) The amount of water diverted; 
(3) The purpose(s) for which water is diverted and used. Use information to be provided 
includes: 

(A) irrigation, including crop type and acreage; 
(B) frost protection, including acres covered; 
(C) heat control, including acres covered; 
(D) industrial, including type of activity; 
(E) stock watering, including number and type of animals; 
(F) municipal, including approximate population served, and seven digit public 
water system number or other identifier; 
(G) domestic, including number of persons served, lawn or garden area, etc., and 
seven digit public water system number or other identifier, if applicable; 
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(H) power generation, including installed capacity in kilowatts, megawatts or 
horsepower; 
(I) recreational, including boating, fishing or other water sports; 
(J) additional uses not named above, including environmental use; 

(4) The amount of water taken from the source from each point of diversion in each 
month (or shorter timeframe if otherwise required), including direct diversion amount and 
amount collected to storage, and the total annual amount of water diverted. Each month 
must contain an entry. If no diversion occurred in a given month, a “0” should be entered. 
(5) The maximum rate of diversion achieved from each point of diversion at any time 
during each month (or shorter timeframe if otherwise required) of the year, if available; 
(6) For licenses that authorize collection of water to storage, the annual report shall also 
include the measurement data required to be collected in section 933 of this chapter. 

(d) If a substitute or alternative water supply, such as groundwater, contract water, or recycled 
water, is being used in lieu of surface water that is required to be reported under this report, the 
report should indicate the source and amount of substitute or alternative water used and the 
amount of surface water offset on a monthly basis. 
(e) If the use of an alternative supply of water or any water conservation efforts have resulted in 
a cessation or reduction in use, the report should include a description of the conservation efforts 
employed and indicate the extent and monthly amount of the reduction in water use due to these 
water conservation efforts. 
 
§932 Applicability. 
(a) Except as provided in subdivision (d), the following water right holders shall install and 
maintain a measuring device or employ a measurement method capable of measuring the rate of 
diversion, rate of collection to storage, the rate of withdrawal or release from storage, and the 
total volume of water diverted or collected to storage: 

(1) Any person authorized to divert greater than 1500 acre-feet of water per year under a 
permit or license. 
(2) Any person who has previously diverted or intends to divert greater than 5010 acre-
feet of water per year and is required under Water Code Part 5.1 to file a Statement of 
Water Diversions and Use. 
(3) Any person authorized to divert greater than 5010 acre-feet of water per year or to 
have a storage facility with a capacity greater than 1500 acre-feet under a registration. 

(b) Determination of Diversion Threshold for Requiring Measurement – the determination of 
whether a diversion meets the threshold for required measurement (stated in subsection (a) of 
this section or as adopted in accordance with subsection (d) of this section) shall be made by the 
deputy director. When making such a determination, the deputy director shall consider: 

(1) Multiple points of diversion for a water right used by the same person or serving the 
same place and purpose of use. 
(2) Multiple water rights with shared point or points of diversion. 

(c) Effective Dates. The deadlines for the installation and certification of measuring devices or 
method shall be: 

(1) On or before July 1, 2016, for a water right holder with a right or a claimed right to 
divert 21000 acre-feet of water per year or more. 
(2) On or before January 1, 2017, for a water right holder with a right or a claimed right 
to divert 1000 acre-feet of water per year or more. 
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(3) On or before January 1, 2018, for a water right holder with a right or a claimed right 
to divert greater than 1500 acre-feet of water per year. 

(d) Increasing the Measurement Threshold 
(1) Beginning January 1, 2017, [t]he executive director may issue orders to increase the 
5010 acre-feet reporting measurement threshold of subdivision (a) in a watershed or 
subwatershed incrementally to or above 25 acre-feet. The executive director may 
authorize an increased reporting measurement threshold after: 

(A) Considering the total monthly quantities diverted in relation to the monthly 
quantity of water available within the watershed or subwatershed; the 
requirements of any policy, decision or order of the board or a court; and the need 
for diversion and bypass information to evaluate impacts to public trust resources; 
and  
(B) Reviewing any relevant information submitted by affected water right holders 
or other interested parties regarding a proposed increase in reporting threshold; 
and 
(C) Determining the benefits of the additional reporting information at a specific 
reporting threshold are substantially outweighed by the cost of installing 
measuring devices or employing methods for measurement. 
(D) The executive director shall not increase the measurement threshold in a 
watershed or subwatershed above those established in any other regulation, 
policy, decision, order or other legal requirement adopted by the board, a 
Regional Water Quality Control Board, or a court, unless the change is authorized 
by previous requirements.  

(3) The executive director may review each proposal to increase the reporting 
measurement threshold on a case-by-case basis. 
(4) The executive director may authorize an increased reporting measurement threshold 
for a period not to exceed five years. If changing conditions warrant, the executive 
director may modify or cancel any such authorization. 
(5) The executive director shall maintain a list of reporting measurement thresholds for 
watersheds or subwatersheds greater than 5010 acre-feet. 
(6) A decision or order issued under this section by the executive director is subject to 
reconsideration under article 2 (commencing with section 1122) of chapter 4 of part 1 of 
division 2 of the Water Code. 

(e) Other Measurement and Monitoring Requirements. 
(1) Any person with a water right identified in or subject to a statute, order, policy, 
regulation, decision, judgment or probationary designation of the board, a Regional 
Water Quality Control Board, or a court is responsible for meeting the terms and 
conditions of the statute, order, policy, regulation, decision or judgment and the 
requirements of this Chapter. If there is any conflict or inconsistency between the 
measurement and monitoring requirements subject to the statute, order, policy, 
regulation, decision, judgment or probationary designation and the requirements of this 
Chapter, the more stringent requirement or requirements shall control in each instance. 
(2) A permit, license, or registration holder is responsible for meeting the conditions of 
the permit, license, or registration and the requirements of this Chapter. If there is any 
conflict or inconsistency between the permit, license, or registration condition for 
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measurement and monitoring and the requirements of this Chapter, the more stringent 
requirement or requirements shall control in each instance. 

 
§933 Measuring Device Requirements. [Relevant Portions] 
 
(j) Accessibility. The measuring device shall be installed, to the extent feasible, in a manner such 
that it is readily accessible for reading, inspection, testing, repair or replacement. The water right 
holder shall make the measurement device available for inspection by an authorized 
representative of the board upon request. The water right holder shall provide the board’s 
representative with reasonable access to inspect the measuring device. Failure to provide such 
access is a violation of this regulation. 
(k) Verification of Measuring Device. The board may conduct a field inspection or request 
additional information from the water right holder to determine if the measuring device has been 
installed and meets the requirements of this section. The board may also inspect the measuring 
device of a water right holder to determine if the measuring device has been installed and meets 
the requirements of this section after obtaining any necessary consent or obtaining an inspection 
warrant pursuant to the procedure set forth in Title 13 (commencing with Section 1822.50) of 
Part 3 of the Code of Civil Procedure.  Failure to timely install a measuring device or verify its 
accuracy is a violation of this regulation. 
 
§934 Measurement Method. A measurement method is a protocol for measuring water 
diversions, other than through a measuring device at each authorized point of diversion, where 
the method is found by the deputy director to reasonably achieve the accuracy requirements of 
subdivision (d) of this section. The board encourages water right holders on a local or regional 
basis to cooperate and establish a measurement method or methods to measure direct diversion, 
diversion to storage, and withdrawal or release from storage in an efficient and cost effective 
manner which meets the accuracy requirements of subdivision (d) of this section. Any 
measurement method must be able to quantify the amount of water diverted under all separate 
priorities of rights being exercised. 
(a) Request for Measurement Method. 

(1) Form and Content. One or more water right holders may submit to the deputy director 
a A Request for Approval of Measurement Method. A request shall be prepared by a 
California-registered Professional Engineer. The request shall describe how the 
measurement method will meet the requirements of this Chapter and include, at a 
minimum, the following information: 

(A) Name and contact information of all participants, including designation of a 
manager to serve as the primary contact person.  
(B) Map showing location of participants and covered lands (including all 
assessor parcel numbers). The map shall conform to the mapping requirements of 
article 7 of chapter 2 of division 3 of this title. 
(C) Description of the measurement method, including how the method will be 
capable of measuring the volume of water diverted, rate of direct diversion, rate 
of collection to storage, and rate of withdrawal or release from storage. 
(D) Documentation required under subdivision (d) of this section verifying the 
accuracy of the measurement method. 
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(E) A detailed description of how installing and maintaining a measuring device 
at each point of diversion is not feasible, would be unreasonably expensive, would 
unreasonably affect public trust resources, or would result in the waste or 
unreasonable use of water. 
(F) Description of the permitted, licensed, registrations, certificates and water 
right claims covered by the measurement method including: file number, owner 
name, water right type, priority of diversion, monthly and annual diversion 
amounts, and place of use, purpose of use, and alternative sources of water. 
(G) Evaluation of public trust needs including minimum in-stream flows and 
water quality concerns or bypass requirements of any of the water rights involved. 
(H) Evaluation of enterprise income of the water users if claiming installing and 
maintaining measuring and monitoring devices would be unreasonably expensive. 

(2) Action by the deputy director. Only complete forms accompanied by maps will be 
accepted for review. No action will be taken on incomplete requests. 

(A) The measurement method will be reviewed and, if found to reasonably meet 
the purposes of this section, authorized by the deputy director. A measurement 
method may be conditionally authorized if it meets the requirements of this 
Chapter. 
(B) A measurement method shall not be authorized for any project with an 
existing or prior gage, or where any requirement of any contract, , policy, order, 
decision, judgment, determination, or other regulatory requirement of the board, a 
Regional Water Quality Control Board, or a court requires that diversions be 
gaged. A measurement method shall not be authorized for any project where it 
can reasonably be interpreted that gaging is necessary to meet such regulatory 
requirements. 

(3) Initial Term and Renewal. The deputy director may authorize a measurement method 
for a period not to exceed five years. Any request for renewal shall be on a form available 
on the board’s website, and shall not be deemed complete unless the accuracy of the 
measurement method has been reviewed and re-certified by a California-registered 
Professional Engineer. 

(b) Data 
(1) Data Recording. The measurement method shall be capable of recording the date, 
time, and total amount of water diverted in accordance with the requirements of section 
933 subdivision (b) of this title. The data shall be recorded in a format retrievable and 
viewable using Microsoft Xcel, Microsoft Access, or other software program authorized 
by the deputy director. 
(2) Data Submittal. Each water right holder or claimant shall submit data from the 
measurement method to the board pursuant to chapter 2.7 of division 3 of this title, or 
within 30 days of request of the board. Water use data for each -twelve month reporting 
period shall be submitted on a form available on the board’s website with the appropriate 
water use report including a Progress Report by Permittee, Report of Licensee, 
Supplemental Statement of Water Diversion and Use, and Water Use Reports of 
Registration and Certificate Holders. 

(c) Required Accuracy. The accuracy of the measurement method to determine the volumes of 
water diverted, diverted to storage, and withdrawn or released from storage shall reasonably 
achieve accuracy standards comparable to the standards listed in section 933 subdivision (d) of 
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this title for individual measuring devices. The accuracy of the measurement method shall be 
determined by a California-registered Professional Engineer. 
(d) Certification of Measurement Method Accuracy. The accuracy of a measurement method 
shall initially be certified and documented by field-testing performed by an individual trained in 
the use of relevant field-testing equipment. The results from the field testing shall be documented 
in a report approved by a California-registered Professional Engineer and shall be filed with the 
subsequent water use report. When the measurement method applies to water diverted for 
agricultural use, the certification shall be based on a statistically significant number of sampling 
points based on field size, include field testing and measurement during multiple phases of the 
crop-growth cycle, include all factors which influence water consumptive use demands, and 
calculate tailwater return flows. Field notes, calculations, and other materials used in the 
certification shall be included in the report. 
(e) Shared Measurement Point Upstream of the Delivery Point or Farm Headgate. A group of 
water right holders may measure water diverted at a location upstream of their respective 
delivery points or farm headgates or at shared points of diversion if an agreement accepted by the 
deputy director is in place for the water right holders to share a measuring device located at the 
shared point of diversion. Water right holders using a shared measuring device under this 
subdivision shall report the following additional information to the board on an annual basis: 

(1) The methodology used to apportion the volume of water delivered from the shared 
point of diversion to each downstream water right holder. 
(2) The field or flow condition at each individual water right holder’s delivery point 
downstream of the point of measurement including the duration of water delivery to the 
individual water right holder, annual water use patterns, irrigated acreage (including GIS 
map showing assessor’s parcel number and USDA field identification number), crops 
planted, onfarm irrigation system, and other relevant distinctions in beneficial uses and 
water management practices. 
(3) Any differences in consumptive use of water among the individual water right 
holders. 

(f) Operation and Performance Requirements. A measurement method shall be operated and 
maintained to ensure the accuracy standards of subdivision (c) of this section are met. Field 
testing and re-analysis that the measurement method meets the requirements of this section shall 
be performed by a California-registered Professional Engineer upon installation, and at least 
once every three years thereafter. 
(g) Inadequate Measurement Method. If a measurement method fails to meet the accuracy 
standards of subdivision (c) of this section or the conditional approval by the deputy director, the 
measurement method shall be corrected to ensure it complies with these requirements.  

(1) Notification. The water right holders employing a measurement method shall notify 
the board in writing within 30 days of finding a measurement method does not comply 
with the accuracy standards of subdivision (c) of this section or the conditional approval 
by the deputy director. The notification shall include a plan to take appropriate, timely 
corrective action. 
(2) Enforcement. Failure to correct defects or to ensure the measurement method 
complies with the accuracy standards of subdivision (c) of this section is a violation of 
this regulation. 
(3) Measuring Devices Required. If defects in the measurement method are not timely 
corrected, measuring devices shall be installed at each point of diversion previously 
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covered by a measurement method within 90 days of notification from the board that 
such measurement method has been deemed inadequate. 
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December 17, 2015 

Chair Marcus and Members of the  

State Water Resources Control Board 

By email to commentletters@waterboards.ca.gov  

 

Subject: Comments on SB 88 Draft Emergency Regulation for Measuring and Reporting on the 

Diversion of Water 

Summary  

 “You are what you measure.”  

Dan Ariely 

Harvard Business Review1 

We are writing on behalf of Trout Unlimited, The Nature Conservancy, and California Trout, 

organizations with more than 160 years of experience on behalf of rivers and fisheries in California.  

Our groups enthusiastically support better measurement and reporting of water diversions. It is 

impossible for Californians to manage water without knowing how much there is and how people use it. 

In the 21st Century there is no question that all water diversions should be measured. A critical question 

– and challenge for the Board – is how to develop appropriate criteria and prioritize monitoring and 

reporting for different types of diversions across California.  

In general, we support the proposed rule, including the tiered system intended to require more detailed 

measurements and faster implementation for the most important diversions. However, we recommend 

against using diversion size as the sole factor for prioritization. Diversions that might be inconsequential 

relative to Sacramento River flows could make all the difference for survival – or extirpation – of coho 

salmon in coastal streams. Instead, we recommend using the federal recovery plans for salmon and 

steelhead as a screening method so that even small diversions in coastal “Core” recovery watersheds 

receive top tier priority.  

                                                            
1 Dan Ariely is an author and professor of Psychology and Behavioral Economics at Duke University. He notes that 
“Human beings adjust behavior based on the metrics they’re held against. Anything you measure will impel a 
person to optimize his score on that metric. What you measure is what you’ll get. Period. This phenomenon plays 
out time and again in research studies.” (See Hsee, Christopher K. and Yu, Frank and Zhang, Jiao and Zhang, Yan, 
Medium Maximization. Journal of Consumer Research, Vol. 30, 2003. Available at SSRN: 
http://ssrn.com/abstract=929944.) 

(12/17/15) Public Workshop
Emergency Reg for Measuring & Reporting Diversions

Deadline: 12/17/15  by 12:00 noon

12-17-15

mailto:commentletters@waterboards.ca.gov
https://hbr.org/2010/06/column-you-are-what-you-measure
http://ssrn.com/abstract=929944
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0CAQQjRw&url=http://meadows.ucdavis.edu/org/caltrout&ei=buwgU-KhNqGU2gWvyYGwAg&usg=AFQjCNFli2uazYacdyBgMiUrOtGgDsIazA&sig2=QDHMGrF_B4LXWErjNFRwjA&bvm=bv.62922401,d.b2I
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Specifically, diversions in coastal Core A and B recovery plan streams would have the same 

measurement standard as that required for new permits in the North Coast Instream Flow Policy. Using 

the framework established in the rule, measurement standards for direct diversions and diversions to 

offstream storage correspond roughly to measurement category I and diversions in onstream storage to 

Measurement Category IV. 

Diversions that only affect flows on rivers regulated by large dams, such as the mainstem Russian, may 

be excluded from this analysis. In fact, there may be even more flexibility to de-prioritize diversions 

between 10 and 25 acre feet than presented in the draft rule for those areas.  

Finally, we applaud the provisions in the rule for collaborative measurement. Our organizations are 

working with local landowners and state agencies in coastal California and throughout the state to 

develop meaningful collaborative landowner programs that will support landowners to find better ways 

to improve water reliability and flows for fish. 

Our specific recommendations for implementing this suggestion are presented below.  

Comments and Recommendations  

We applaud the State Water Board for beginning to require devices and standard methodologies for 

tracking and reporting water diversions. The State’s inability to accurately track or account for water 

diversions is a major roadblock to sound, science-based water management – and it’s long overdue for 

addressing this issue. This is  a great step in the right direction towards correcting this problem and 

putting us on better footing for tackling the state’s bigger water accounting and tracking problems. 

While we understand that this emergency regulation is implementing specific legislation, we urge the 

Board to take additional steps to make appropriate device-based measurement and reporting a reality 

for all types of water diverters. 

1. Prioritize Diversions in Core Recovery Streams for the California Coast 

While S.B. 88 calls for reporting diversions of 10 acre feet or more, this threshold is arbitrary from the 

standpoint of aquatic systems. In smaller coastal streams the support critical coho and steelhead 

populations, diversions of far less than 10 acre feet can have very significant impacts on instream 

habitat. As the Board well knows from implementing this year’s Drought Orders for the Russian River 

tributaries, even a “trickle” of water in the right place is a matter of life or death for coho and steelhead.  

Conversely, in larger rivers and those with flows regulated from large dams, 10 acre feet may be too 

small an amount to warrant the added expense to water users and the state.  

For streams in Coastal California, we urge the State Water Board to use the existing Recovery Plans and 

the North Coast Instream Flow Policy as a guide for streams that warrant reporting requirements. 

a. Core Recovery Watersheds Identified by NMFS 

http://www.nmfs.noaa.gov/pr/recovery/plans.htm#fishes
http://www.waterboards.ca.gov/waterrights/water_issues/programs/instream_flows/
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The National Marine Fisheries Service has identified “Core” recovery watersheds for coastal California in 

recovery plans for the Southern Oregon/Northern California Coast coho salmon, Central California Coast 

coho salmon, South-Central California Coast steelhead, and Southern California steelhead.  For each, 

NOAA identified “flows and water temperatures affecting all life stages” as key limiting factor. These 

Core A and B streams are compiled in the attached Letter from Patrick J. Rutten, NOAA Restoration 

Center Southwest Regional Supervisor, Maria Rea, Assistant Regional Administrator, NOAA California 

Central Valley Office, and Alecia Van Atta, NOAA Acting Assistant Regional Administrator, California 

Coastal Office, to Chuck Bonham, California Department of Fish and Wildlife, April 8, 2015. 

Our organizations urge the State Water Board to prioritize water measurement and reporting for 

these streams. Specifically, we urge the State Water Board to use the measurement standards 

developed for the North Coast Instream Flow Policy for the Core A and B watersheds identified in these 

Recovery Plans. These standards are described in Policy Section 10 and implemented in Standard Permit 

Terms. The Board should require that level of monitoring and reporting for all diversions in these areas. 

To reduce unnecessary reporting burdens, we further recommend that the Board could exclude from 

this requirement diversions that only affect flow regulated rivers, such as the Russian. (Those diversions 

would be subject to the generally applicable standards found elsewhere in the rule.)  

If further exclusions are desired, the Board could narrow the list more by exempting watersheds where 

flow is considered a “low” priority in the recovery plans, or where the watershed is urbanized and small 

diversions are likely to be insignificant relative to municipal demand. See attached spreadsheet for a list 

of Core A and B streams tagged for these factors.  

b. Direct Diversions and Diversions to Offstream Storage 

In coastal areas, the time of greatest water demand is also the time of greatest water scarcity and 

greatest danger for salmon and steelhead. Direct diversions represent the greatest threat to coastal 

fisheries, because they are most likely to operate during the most critical times for coho and steelhead 

and cannot be timed to periods of greater water availability.  

The vast majority of direct diversions in coastal California operate via pumps. For these diversions, the 

frequency of recording has little effect on cost. Once the instruments are installed, data can be recorded 

at hourly intervals as easily as it can be recorded daily or monthly. For the stream, however, the 

frequency of recording is vital. For that reason the North Coast Policy mandates continuous 

measurement and hourly recording. That approach is warranted in this rule.  

Measurement of Direct Diversions: We recommend that the State Water Board require measurement of 

all direct diversions in under the rule equivalent to the Policy, using Standard Permit Term R, which is 

attached. This is substantially equivalent to the standard used in the draft rule for Measurement 

Category I.  

Diversions to Offstream Storage: We recommend that diversions to offstream storage within the coastal 

recovery streams be treated like direct diversions, because their impact on aquatic resources is like that 

http://www.nmfs.noaa.gov/pr/recovery/plans/cohosalmon_soncc.pdf
http://www.westcoast.fisheries.noaa.gov/publications/recovery_planning/salmon_steelhead/domains/north_central_california_coast/central_california_coast_coho/ccc_coho_salmon_esu_recovery_plan_vol_i_sept_2012.pdf
http://www.westcoast.fisheries.noaa.gov/publications/recovery_planning/salmon_steelhead/domains/north_central_california_coast/central_california_coast_coho/ccc_coho_salmon_esu_recovery_plan_vol_i_sept_2012.pdf
http://www.westcoast.fisheries.noaa.gov/publications/recovery_planning/salmon_steelhead/domains/south_central_southern_california/2013_scccs_recoveryplan_final.pdf
http://www.westcoast.fisheries.noaa.gov/protected_species/salmon_steelhead/recovery_planning_and_implementation/south_central_southern_california_coast/south_central_southern_california_coast_recovery_publications.html
http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/
http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/
http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/terms/permittermr.docx
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of a direct diversion, and not like a diversion to onstream storage. We recommend that the State Water 

Board require measurement of direct diversions under the rule equivalent to the Policy, using Standard 

Permit Term 46, which is attached. This is substantially equivalent to the standard used in the draft rule 

for Measurement Category I.  

Timing: We recommend that this category be implemented as part of Measurement Category I, by July 

1, 2016.  

Installation: We do not recommend requiring that the measurements be implemented by a professional 

unless otherwise required by the rule.  

c. Diversions to Onstream Storage 

Measurement: Diversions to onstream storage are harder to record at hourly intervals, and that interval 

of recording is less important for management of aquatic resources. We recommend that the State 

Water Board require measurement of all direct diversions in under the rule equivalent to the Policy, 

using Standard Permit Term 47 and Standard Permit Term 52 attached. This is roughly equivalent to the 

standard used in the draft rule for Measurement Category IV. (If the diversion is large enough to warrant 

a higher level of measurement or reporting under other provisions of the rule, those provisions should 

apply.)  

Timing: We recommend that this category be implemented as part of Measurement Category IV, by 

January 1, 2018 unless otherwise required by the rule.  

Installation: We do not recommend requiring that the measurements be implemented by a professional 

unless otherwise required by the rule.  

2. Consider Additional Flexibility in Future Amendments 

The State Water Board has requested comment on the circumstances in which the threshold for 

measurement and reporting should be raised. Our groups to not make a specific recommendation at this 

time, but we agree that there are likely to be circumstances where a higher threshold is warranted.  

We recommend that the Board direct staff to evaluate diversions that only affect flow regulated rivers 

as a metric for assessing a higher threshold.  

There may also be other circumstances where more stringent measurement and reporting thresholds 

are warranted than currently contemplated by the rule. Again, we do not make a specific 

recommendation at this time. Instead, we recommend that the Board direct staff to evaluate whether 

smaller diversions on unregulated rivers that have listed species in the Central Valley and Sierra Nevada 

or Cascades. Again, fisheries recovery plans may be useful as a screening device for those rivers.  

 

 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/terms/permitterm046.docx
http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/terms/permitterm046.docx
http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/terms/permitterm047.docx
http://www.waterboards.ca.gov/waterrights/water_issues/programs/permits/terms/permitterm052.docx
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Conclusion 

It is imperative that California gain a better understanding of flows, groundwater-surface water 

dynamics and a clear framework to measure those conditions.  We applaud the State Water Board for 

its draft rule.  

Thank you for considering our comments. If you have any questions or would like further information, 

please contact the authors.  

Sincerely, 

     

__________________  _________________  ___________________ 

Brian J. Johnson   Curtis Knight   Jay Ziegler    

California Director  Executive Director  Director External Affairs and Policy                                                                         

Trout Unlimited   California Trout   The Nature Conservancy 



046 Last Updated: 06/15/2012 
  
 
Category: 
Reservoirs 
 
Title: 
Monitoring, Diversion, Offstream Storage 
 
When Used: 
For all rights that include diversion to offstream storage. 
 
Background/Justification: 
Wat. Code §§ 1058, 1605; Mandatory Term 15; Cal. Code Regs., tit. 23, §§ 925 et seq., 846; Policy for 
Maintaining Instream Flows in Northern California Coastal Streams § 10.0 
 

TERM 046 
 
No water shall be diverted to offstream storage under this right unless right holder is monitoring and reporting said 
diversion of water. This monitoring shall be conducted using a device(s) and methods satisfactory to the Deputy Director 
for Water Rights. The device(s) shall be capable of continuous* monitoring of the rate and quantity of water diverted and 
shall be properly maintained. 
 
Right holder shall provide the Division of Water Rights with evidence that the device(s) has/have been installed with the 
first annual report submitted after device installation. Right holder shall provide the Division of Water Rights with evidence 
that substantiates that the device(s) is/are functioning properly every five years after device installation as an enclosure to 
the current annual report or whenever requested by the Division of Water Rights. 
 
Right holder shall maintain a record of all diversions under this right that includes the date, time, rate of diversion at time 
intervals of one hour or less*, and the amount of water diverted.  The records shall be submitted with the annual report or 
whenever requested by the Division of Water Rights. 

(0060046) 
 
 
*Continuous recording is required in the Policy area or in critical watersheds. 
 
 



047 Last Updated: 08/24/2012 
 
 
Category: 
Reservoirs 
 
Title: 
Monitoring, Storage, Water Surface Elevation 
 
When Used: 
For use in all rights that include reservoirs unless site specific conditions preclude the installation of a device. 
 
Background/Justification: 
Wat. Code §§ 1058, 1605; Mandatory Term 15; Cal. Code Regs., tit. 23, §§ 925 et seq., 846; Policy for 
Maintaining Instream Flows in Northern California Coastal Streams § 10.0 
 
 

TERM 047 
 
No water shall be diverted under this right unless right holder is monitoring and reporting the water surface elevation in the 
reservoir(s).  This monitoring shall be conducted using a device(s) and methods satisfactory to the Deputy Director for 
Water Rights.  The device(s) shall be capable of monitoring water surface elevations from the maximum water line to the 
minimum water line known to exist for the reservoir(s) and shall be properly maintained. 
 
Right holder shall provide the Division of Water Rights with evidence that the device(s) has/have been installed and the 
mark or reading corresponding to the maximum water line of the reservoir(s) with the first annual report submitted after 
device installation.  Right holder shall provide the Division of Water Rights with evidence that substantiates that the 
device(s) is/are functioning properly every five years after device installation as an enclosure to the current annual report 
or whenever requested by the Division of Water Rights. 
 
Right holder shall maintain a record of water surface elevations.  The records shall be submitted with the annual report or 
whenever requested by the Division of Water Rights.  The State Water Board may require release of water held in storage 
that cannot be verified by monthly records.  Failure to maintain or submit the required records may result in the 
requirement to release the entire content of the reservoir’s storage. 

(0100047) 
 



052 Last Updated: 06/01/2012 
  
 
Category: 
Reservoirs 
 
Title: 
Monitoring, Onstream Storage, Withdrawals and Releases 
 
When Used: 
For all water rights that include storage in an onstream reservoir. 
 
Background/Justification: 
Wat. Code §§ 1058, 1605; Mandatory Term 15; Cal. Code Regs., tit. 23, §§ 925 et seq., 846; Policy for 
Maintaining Instream Flows in Northern California Coastal Streams §§ 5.0, 10.0 
 
 

TERM 052 
 
No water shall be diverted under this right unless right holder is monitoring and reporting the withdrawal of water for 
beneficial use and the release of water* from the reservoir(s). This monitoring shall be conducted using a device(s) and 
methods satisfactory to the Deputy Director for Water Rights. The device(s) shall be capable of continuous** monitoring of 
the rate and quantity of water withdrawn for beneficial use or released to the stream channel* from each reservoir and 
shall be properly maintained. 
 
Right holder shall provide the Division of Water Rights with evidence that the device(s) has/have been installed with the 
first annual report submitted after device installation. Right holder shall provide the Division of Water Rights with evidence 
that substantiates that the device(s) is/are functioning properly every five years after device installation as an enclosure to 
the current annual report or whenever requested by the Division of Water Rights. 
 
Right holder shall maintain a record of all withdrawals of water for beneficial use or releases of water to the stream 
channel* under this right that includes the date, time, rate of withdrawal or release at time intervals of one hour or less**, 
and the amount of water withdrawn or released. The records shall be submitted with the annual report or whenever 
requested by the Division of Water Rights. 

(0100052) 
 
 
*Monitoring of reservoir releases is required for onstream reservoirs in the Policy area or in critical watersheds. 
**Continuous recording is required in the Policy area or in critical watersheds. 
 
 



R Last Updated: 06/15/2012 
 
 
Category: 
Special Situation 
 
Title: 
Monitoring and Reporting, Direct Diversion 
 
When Used: 
For use in all rights that include direct diversion. 
 
Background/Justification: 
Wat. Code §§ 1058, 1605; Mandatory Term 15; Cal. Code Regs., tit. 23, §§ 925 et seq., 846; Policy for 
Maintaining Instream Flows in Northern California Coastal Streams § 10.0 
 
 

TERM R 
 
No water shall be directly diverted under this right unless right holder is monitoring and reporting said diversion of water. 
This monitoring shall be conducted using a device(s) and methods satisfactory to the Deputy Director for Water Rights. 
The device(s) shall be capable of continuous* monitoring of the EITHER rate and quantity of water diverted** OR daily 
amount of water diverted*** and shall be properly maintained. 
 
Right holder shall provide the Division of Water Rights with evidence that the device(s) has/have been installed with the 
first annual report submitted after device installation. Right holder shall provide the Division of Water Rights with evidence 
that substantiates that the device(s) is/are functioning properly every five years after device installation as an enclosure to 
the current annual report or whenever requested by the Division of Water Rights. 
 
Right holder shall maintain a record of all diversions under this right that includes the date, time, rate of diversion at time 
intervals of one hour or less*, and the amount of water diverted. The records shall be submitted with the annual report or 
whenever requested by the Division of Water Rights. 

(000000R) 

 
 
* Continuous recording is required in the Policy area or in critical watersheds. 
** For direct diversion in cubic feet per second or gallons per minute. 
*** For direct diversion in gallons per day. 
 



NOAA Recovery Plan Priority Watersheds

SONCC Coho Salmon NOAA Priority
Recovery Plan 
low risk flows Urban

Central Coastal Smith River A x
Elk Creek B x
Wilson Creek B x
Lower Klamath River A
Redwood Creek A
Maple Creek/Big Lagoon B
Little River B
Strawberry Creek B x
Norton/Widow White Creek B
Mad River B
Interior Klamath River Middle Klamath River A
Upper Klamath River A
Salmon River B x
Scott River A
Shasta River A
Interior Trinity River Lower Trinity River A
Upper Trinity River A
SF Trinity River B
Southern Coastal Humboldt Bay Tributaries A
Lower Eel and Van Duzen A
Guthrie Creek B x
Bear River B x
Mattole River B
Interior Eel River SF Eel River A
Mainstem Eel A
Middle Fork Eel River B
North Fork Eel River B
Middle Mainstem Eel River A
Upper Mainstem Eel River B

CCC Coho Salmon NOAA Priority
Recovery Plan 
low risk flows Urban

Lost Coast - Navarro Point Usal Creek B
Lost Coast - Navarro Point Cottaneva Creek B
Lost Coast - Navarro Point Juan Creek B
Lost Coast - Navarro Point DeHaven B
Lost Coast - Navarro Point Wages Creek B
Lost Coast - Navarro Point Ten Mile River A
Lost Coast - Navarro Point Pudding Creek A
Lost Coast - Navarro Point Noyo River A x
Lost Coast - Navarro Point Hare Creek B
Lost Coast - Navarro Point Jug Handle Creek B



Lost Coast - Navarro Point Casper Creek B
Lost Coast - Navarro Point Russian Gulch B
Lost Coast - Navarro Point Big River A
Lost Coast - Navarro Point Little River B
Lost Coast - Navarro Point Albion River A
Lost Coast - Navarro Point Big Salmon Creek B
Navarro Point - Gualala Point Navarro River A
Navarro Point - Gualala Point Greenwood Creek B
Navarro Point - Gualala Point Elk Creek B
Navarro Point - Gualala Point Alder Creek B
Navarro Point - Gualala Point Brush Creek B
Navarro Point - Gualala Point Garcia River A
Navarro Point - Gualala Point Gualala River A
Coastal - Russian River A
Coastal - Salmon Creek B
Coastal - Pine Gulch B
Coastal - Walker Creek A
Coastal - Lagunitas Creek A
Coastal - Redwood Creek B
Santa Cruz Mountains - San Gregorio B
Santa Cruz Mountains - Pescadero Creek A
Santa Cruz Mountains - Gazos Creek B
Santa Cruz Mountains  Waddell Creek A
Santa Cruz Mountains  Scott Creek A
Santa Cruz Mountains - San Vicente Creek A
Santa Cruz Mountains - Laguna Creek B
Santa Cruz Mountains - San Lorenzo River A
Santa Cruz Mountains - Soquel Creek B
Santa Cruz Mountains - Aptos Creek A

CCC Steelhead NOAA Priority
Recovery Plan 
low risk flows Urban

Coastal S.F. Bay - San Francisco Bay Estuary N/A x
Coastal S.F. Bay - Guadalupe River A x
Coastal S.F. Bay San Francisquito Creek A x
Coastal S.F. Bay Corte Madera Creek A x
Coastal S.F. Bay Stevens Creek A x
Coastal S.F. Bay Miller Creek (Marin Co.) B x
Coastal S.F. Bay San Mateo Creek B x
Coastal S.F. Bay Novato Creek B x
Interior - Upper Russian River A
Interior - Maacama Creek A
Interior - Dry Creek (tributaries) A
Interior - Mark West Creek A
Interior - Miller Creek (Russian) B
Interior - Crocker Creek B
Interior - Gill Creek B



Interior - Sausal Creek B
Interior S.F. Bay Codornices Creek B x
Interior S.F. Bay Pinole Creek B x
Interior S.F. Bay Wildcat Creek B x
Interior S.F. Bay Alameda Creek A x
Interior S.F. Bay Napa River A
Interior S.F. Bay Coyote Creek A x
Interior S.F. Bay Petaluma River A x
Interior S.F. Bay Green Valley/Suisun Creek A x
Interior S.F. Bay Sonoma Creek A
Interior S.F. Bay San Lorenzo Creek B x
Interior S.F. Bay San Leandro Creek B x
Interior S.F. Bay San Pablo Creek B x
North Coastal - Austin Creek A
North Coastal - Lagunitas Creek A
North Coastal - Green Valley Creek A
North Coastal - Salmon Creek A
North Coastal - Walker Creek A
North Coastal - Sheephouse Creek A
North Coastal - Redwood Creek (Marin Co.) A
North Coastal - Willow Creek A
North Coastal - Freezeout Creek A
North Coastal - Pine Gulch A
North Coastal - Hulbert Creek A
North Coastal - Porter Creek A
North Coastal - Dutch Bill Creek A
North Coastal - Drakes Bay B
North Coastal - Americano Creek B
Santa Cruz Mountains - San Pedro Creek B
Santa Cruz Mountains - Scott Creek A
Santa Cruz Mountains - Pescadero Creek A
Santa Cruz Mountains - San Lorenzo River A
Santa Cruz Mountains - Aptos Creek A
Santa Cruz Mountains - Pilarcitos Creek A
Santa Cruz Mountains - San Gregorio Creek A
Santa Cruz Mountains - Soquel Creek A
Santa Cruz Mountains - Waddell Creek A
Santa Cruz Mountains - San Vicente Creek A
Santa Cruz Mountains - Tunitas Creek B
Santa Cruz Mountains - Gazos Creek A
Santa Cruz Mountains - Laguna Creek B

Northern California winter steelhead NOAA Priority
Recovery Plan 
low risk flows Urban

Central Coastal - Brush Creek B
Central Coastal - Elk Creek B
Central Coastal - Garcia River A



Central Coastal - Gualala River A
Central Coastal - Navarro River A
Central Coastal - Schooner Gulch B
Lower Interior - Bell Springs Creek B
Lower Interior - Bucknell Creek B
Lower Interior - Chamise Creek A
Lower Interior - Outlet Creek A
Lower Interior - Soda Creek B
Lower Interior - Tomki Creek A
Lower Interior - Woodman Creek A
North Mountain Interior - Dobbyn Creek B
North Mountain Interior - Larabee Creek A
North Mountain Interior - Middle Fork Eel River A
North Mountain Interior - North Fork Eel River A
North Mountain Interior - Upper Mainstem Eel River/ Upper M      A
North Mountain Interior - Van Duzen River A
North-Central Coastal - Albion River B
North-Central Coastal - Big River B
North-Central Coastal - Caspar Creek B
North-Central Coastal - Cottaneva Creek B
North-Central Coastal Noyo River A x
North-Central Coastal - Pudding Creek B
North-Central Coastal - Ten Mile River A
North-Central Coastal - Usal Creek A
North-Central Coastal - Wages Creek A
Northern Coastal Guthrie Creek B x
Northern Coastal - Maple Creek/Big Lagoon A
Northern Coastal - Oil Creek B
Northern Coastal Bear River A x
Northern Coastal - Big Creek B
Northern Coastal - Big Flat Creek B
Northern Coastal - Howe Creek B
Northern Coastal - Humboldt Bay A
Northern Coastal - Jackass Creek B
Northern Coastal - Little River (Humboldt County) A
Northern Coastal - Lower Mainstem Eel River B
Northern Coastal - Mattole River A
Northern Coastal - McNutt Gulch B
Northern Coastal - Shipman Creek B
Northern Coastal - South Fork Eel River A
Northern Coastal - Spanish Creek B
Northern Coastal - Telegraph Creek B
Northern Coastal/North Mountain Interior - Mad River A
Northern Coastal/North Mountain Interior - Redwood Creek (   A

South-Central CA Coast Steelhead NOAA Priority
Recovery Plan 
low risk flows Urban



Interior Coast Range - Pajaro River A
Interior Coast Range - Salinas River A
Carmel River Basin - Carmel River A
Big Sur Coast - San Jose Creek B
Big Sur Coast - Little Sur River A
Big Sur Coast - Big Sur River A
San Luis Obispo Terrace - San Carpoforo Creek B
San Luis Obispo Terrace - Arroyo de la Cruz B
San Luis Obispo Terrace - San Simeon Creek A
San Luis Obispo Terrace - Santa Rosa Creek A
San Luis Obispo Terrace - San Luis Obispo Creek A
San Luis Obispo Terrace - Pismo Creek A
San Luis Obispo Terrace - Arroyo Grande Creek A



                                         

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
West Coast Region 

 
 
      
       April 8, 2015 
 
 
 
 
Mr. Chuck Bonham 
California Department of Fish and Wildlife 
1416 9th Street, 12th Floor 
Sacramento, California  95814 
 
Dear Mr. Bonham: 
 
NOAA’s National Marine Fisheries Service (NMFS) appreciates the many years of collaboration 
with the State to further salmon and steelhead (salmonid) recovery in California.  This letter 
serves to advance the State and Federal collaboration in accordance with Proposition 1 and 
provide comments on the draft guidelines outlining the process, procedures, and prioritization 
criteria to fund watershed protection and restoration including water storage and conservation. 
 
To achieve the Proposition 1 objectives of assisting in recovery of endangered or threatened 
species and ensuring funds are used for projects that provide fisheries or ecosystem benefits, it is 
our recommendation all program entities utilize the best available information found in 
formalized species or watershed plans such as State and Federal recovery plans.  In California, 
there are 10 salmonid species, one green sturgeon southern population segment and one eulachon 
southern population segment that are federally listed as threatened or endangered under the 
Federal Endangered Species Act.  NMFS is required to prepare recovery plans for these federally 
listed species and plans are now final for:  
 

• Southern Oregon/Northern California Coast coho salmon; 
• Central California Coast coho salmon; 
• Sacramento River winter-run Chinook salmon; 
• Central Valley spring-run Chinook salmon; 
• Central Valley steelhead;  
• South-Central California Coast steelhead; and 
• Southern California Coast steelhead. 

 
The Coast Multispecies recovery plan (Central California Coast steelhead, Northern California 
steelhead, and California Coastal Chinook), the green sturgeon plan and the eulachon plan are 
under development.  The Federal recovery plans for California’s salmonids were developed in 
cooperation with California Department of Fish and Wildlife (CDFW) and many others, and 
reflect the best available information, and bring significant new information into the public 
domain.   
 

 



Recovery plans can be used by Proposition 1 project applicants as well as the program 
administering entities to identify: 
 

• priority watersheds which have a greater influence on long-term salmonid viability;  
 

• the intrinsic potential of stream reaches to support spawning and rearing salmonids which 
can guide actions to areas more likely to respond to restoration; 

 
• priority recovery actions for estuarine and freshwater habitats that address factors 

limiting salmonid recovery, including water conservation; 
 

• priorities for green sturgeon recovery; and 
 

• research and monitoring needs and priorities that refine recovery goals and track and 
assess the effectiveness of recovery activities. 

 
For projects benefiting salmonids, NMFS recommends a geographic and limiting factor focus of 
funds to those areas of greater importance to salmonid viability and persistence in California.  
Priority watersheds for California’s anadromous salmonids and green sturgeon, and factors 
limiting their recovery, are identified in the aforementioned recovery plans and summarized in 
the enclosed tables1.  Decisions to focus funds to specific areas do not imply other areas are less 
important or not needed for recovery.  Rather, decisions to focus are necessary to ensure funds 
are optimizing benefits to fisheries and ecosystem processes.  Should Proposition 1 program 
funds be tracked to priorities and actions identified in Federal recovery plans, NMFS would be 
able to more explicitly report to Congress in 5-Year Status Reviews and Biennial Reports to 
Congress on our collective efforts and successes to recover California’s native anadromous 
fishes. 
 
We have the following additional recommendations on solicitations, review criteria, and program 
processes: 
 

• Provide information on the targeted annual distribution of the funding program. 
 
• Ensure public transparency and reporting on criteria, scoring, and technical and selection 

panel processes to include the monitoring and assessment reports of funded projects. 
 
 

1 The watersheds ranked priority “A” are highest priority for species recovery and may include key areas supporting 
monitoring and/or conservation hatchery programs.  Watersheds ranked as a priority “B” or “C” are other 
watersheds that may be needed for recovery but are considered lower in priority, relative to “A” watersheds.  The 
intent is not to exclude watersheds but request that priority “A” watersheds are weighted more heavily if competing 
with priority “B” or “C” watersheds.  Similarly, “B” watersheds should be weighted more than “C” watersheds. 
Also note the priority watersheds are grouped into Diversity Strata or Diversity Groups in the attached tables.  
Salmon and steelhead restoration and recovery efforts must be occurring across all groups to make meaningful 
strides in the recovery of the species’. 
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• Program guidelines, solicitations, and review criteria should:  (1) make specific reference 
to anadromous fishes and their habitats and the associated state and Federal recovery 
plans, (2) utilize recovery plan information, and (3) include website links to recovery 
plans as appropriate to program objectives. 
 

• Encourage grant applicants to develop projects that support actions specified in recovery 
plans or require salmonid projects align with recovery actions in a state or Federal 
recovery plan (e.g., The Fisheries Restoration Grant program requires all projects link 
directly to a state or Federal recovery action). 
 

• Develop a mechanism to track projects that are implementing Federal recovery plan 
priorities and actions to improve State and national reporting to Congress on progress. 

 
• Invite NMFS as a technical reviewer or member of the grant program selection panel on 

salmonid and sturgeon related projects, provided technical review participation by NMFS 
does not exclude NMFS from potential selection panel membership. 

 
• Consider the ability for applicants to apply for both the Watershed Restoration Grant 

Program and the Fisheries Restoration Grant Program with one application if the proposal 
benefits fish. 

 
• Clarify that resource conservation districts are eligible for the programs. 

 
• The NOAA Restoration Center’s Northern California Office Restoration Programmatic 

Biological Opinion for Restoration Projects provides an estimated cost savings for 
taxpayers ranging from $25,000 to $64,000 per project.  Consider using existing 
permitting efficiencies that are already in place such as the RGP 12 and RGP 78 for 
Proposition 1-funded projects that fit within those programs.  If this is not feasible, work 
with NMFS and others to streamline permitting to reduce permitting costs and bring more 
dollars to on-the-ground restoration. 

 
• Provide information in the solicitation notice regarding potential permits required for 

implementation projects such as agency websites and/or regional contact information.  
This small detail can help reduce the number of projects that have to delay or are unable 
to implement funded projects because of failure to meet all the environmental compliance 
requirements. 

 
• A statewide grant program that aims to produce on the ground projects for environmental 

benefits will require a high degree of oversight to ensure projects are designed and 
implemented correctly to provide the targeted benefits.  Regional coordinators committed 
to the grant program will be vital to program success.  Consider allocating staff or 
funding dedicated coordinators to the various regions to improve communication, 
coordination and implementation of Proposition 1 funds with cooperating entities. 
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  Enclosure 

Priorities for Southern Oregon/Northern California Coast coho salmon 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors:  

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Predation  
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults 
Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”: 

Diversity Strata SONCC Coho Salmon Populations Priorities 
Central Coastal Smith River A 
  Elk Creek B 
  Wilson Creek B 
  Lower Klamath River A 
  Redwood Creek A 
  Maple Creek/Big Lagoon B 
  Little River B 
  Strawberry Creek B 
  Norton/Widow White Creek B 
  Mad River B 
Interior Klamath River Middle Klamath River A 
  Upper Klamath River A 
  Salmon River B 
  Scott River A 
  Shasta River A 
Interior Trinity River Lower Trinity River A 
  Upper Trinity River A 
  SF Trinity River B 
Southern Coastal Humboldt Bay Tributaries A 
  Lower Eel and Van Duzen A 
  Guthrie B 
  Bear River B 
  Mattole River B 
Interior Eel River SF Eel River A 
  Mainstem Eel A 
  Middle Fork Eel River B 
  North Fork Eel River B 
  Middle Mainstem Eel River A 
  Upper Mainstem Eel River B 

 

 
 



 

Priorities for Central California Coast coho salmon 
 
Federal Status:  Federally Endangered 
 
Key Limiting Factors: 

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Predation  
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults 
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”: 

Diversity Strata 
CCC Coho Salmon 
Populations Priorities Notes 

Lost Coast - Navarro Point Usal Creek B  
Lost Coast - Navarro Point Cottaneva Creek B  
Lost Coast - Navarro Point Juan Creek B  
Lost Coast - Navarro Point DeHaven B  
Lost Coast - Navarro Point Wages Creek B  
Lost Coast - Navarro Point Ten Mile River  A  

Lost Coast - Navarro Point Pudding Creek A 
Long-Term Monitoring of 
Coho 

Lost Coast - Navarro Point Noyo River   A  
Lost Coast - Navarro Point Hare Creek B  
Lost Coast - Navarro Point Jug Handle Creek B  
Lost Coast - Navarro Point Casper Creek B  
Lost Coast - Navarro Point Russian Gulch B  
Lost Coast - Navarro Point Big River   A  
Lost Coast - Navarro Point Little River B  
Lost Coast - Navarro Point Albion River   A  
Lost Coast - Navarro Point Big Salmon Creek B  
Navarro Point - Gualala Point Navarro River   A  
Navarro Point - Gualala Point Greenwood Creek B  
Navarro Point - Gualala Point Elk Creek B  
Navarro Point - Gualala Point Alder Creek B  
Navarro Point - Gualala Point Brush Creek B  
Navarro Point - Gualala Point Garcia River   A  
Navarro Point - Gualala Point Gualala River  A  

Coastal Russian River   A 
Outplanting for Captive 
Broodstock 

Coastal Salmon Creek B  
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Coastal Pine Gulch  B  

Coastal Walker Creek  A 
Outplanting for Captive 
Broodstock 

Coastal Lagunitas Creek  A 
Long-Term Monitoring of 
Coho 

Coastal Redwood Creek B  
Santa Cruz Mountains San Gregorio B  

Santa Cruz Mountains Pescadero Creek   A 
Outplanting for Captive 
Broodstock 

Santa Cruz Mountains Gazos Creek B  

Santa Cruz Mountains Waddell Creek A 
Outplanting for Captive 
Broodstock 

Santa Cruz Mountains Scott Creek A 
Outplanting for Captive 
Broodstock 

Santa Cruz Mountains San Vicente Creek A 
Outplanting for Captive 
Broodstock 

Santa Cruz Mountains Laguna Creek B  

Santa Cruz Mountains San Lorenzo River  A 
Outplanting for Captive 
Broodstock 

Santa Cruz Mountains Soquel Creek B  

Santa Cruz Mountains Aptos Creek A 
Outplanting for Captive 
Broodstock 

 
 
Priorities for Central California Coast steelhead 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors: 

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Dams blocking access to historical habitat 
• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Levee maintenance actions that reduce the conservation value of migration and rearing corridors 
• Predation  
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults  
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds” 

Diversity Strata CCC Steelhead Populations Priorities 
Coastal S.F. Bay  San Francisco Bay Estuary N/A 
Coastal S.F. Bay  Guadalupe River A 
Coastal S.F. Bay  San Francisquito Creek A 
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Coastal S.F. Bay  Corte Madera Creek A 
Coastal S.F. Bay  Stevens Creek A 
Coastal S.F. Bay  Miller Creek (Marin Co.) B 
Coastal S.F. Bay  San Mateo Creek B 
Coastal S.F. Bay  Novato Creek B 
Interior  Upper Russian River A 
Interior  Maacama Creek A 
Interior  Dry Creek A 
Interior  Mark West Creek A 
Interior  Miller Creek (Russian) B 
Interior  Crocker Creek B 
Interior  Gill Creek B 
Interior  Sausal Creek B 
Interior S.F. Bay Codornices Creek B 
Interior S.F. Bay Pinole Creek B 
Interior S.F. Bay Wildcat Creek B 
Interior S.F. Bay Alameda Creek A 
Interior S.F. Bay Napa River A 
Interior S.F. Bay Coyote Creek A 
Interior S.F. Bay Petaluma River A 
Interior S.F. Bay Green Valley/Suisun Creek A 
Interior S.F. Bay Sonoma Creek A 
Interior S.F. Bay San Lorenzo Creek B 
Interior S.F. Bay San Leandro Creek B 
Interior S.F. Bay San Pablo Creek B 
North Coastal Austin Creek A 
North Coastal Lagunitas Creek A 
North Coastal Green Valley Creek A 
North Coastal Salmon Creek A 
North Coastal Walker Creek A 
North Coastal Sheephouse Creek A 
North Coastal Redwood Creek (Marin Co.) A 
North Coastal Willow Creek A 
North Coastal Freezeout Creek A 
North Coastal Pine Gulch A 
North Coastal Hulbert Creek A 
North Coastal Porter Creek A 
North Coastal Dutch Bill Creek A 
North Coastal Drakes Bay B 
North Coastal Americano Creek B 
Santa Cruz 
Mountains San Pedro Creek B 
Santa Cruz 
Mountains Scott Creek A 

 
Page 4 of 13 



 

Santa Cruz 
Mountains Pescadero Creek A 
Santa Cruz 
Mountains San Lorenzo River A 
Santa Cruz 
Mountains Aptos Creek A 
Santa Cruz 
Mountains Pilarcitos Creek A 
Santa Cruz 
Mountains San Gregorio Creek A 
Santa Cruz 
Mountains Soquel Creek A 
Santa Cruz 
Mountains Waddell Creek A 
Santa Cruz 
Mountains San Vicente Creek A 
Santa Cruz 
Mountains Tunitas Creek B 
Santa Cruz 
Mountains Gazos Creek A 
Santa Cruz 
Mountains Laguna Creek B 

   
 
Priorities for Northern California steelhead 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors: 

• Loss of diversity in habitats, life-histories, genetic vigor and ecological processes 
• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Predation  
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults 
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”: 
 

Diversity Strata NC winter steelhead Populations Priorities 
Central Coastal  Brush Creek B 
Central Coastal  Elk Creek B 
Central Coastal  Garcia River A 
Central Coastal  Gualala River A 
Central Coastal  Navarro River A 
Central Coastal  Schooner Gulch B 
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Lower Interior  Bell Springs Creek B 
Lower Interior  Bucknell Creek B 
Lower Interior  Chamise Creek A 
Lower Interior  Outlet Creek A 
Lower Interior  Soda Creek B 
Lower Interior  Tomki Creek A 
Lower Interior  Woodman Creek A 
North Mountain Interior Dobbyn Creek B 
North Mountain Interior Larabee Creek A 
North Mountain Interior Middle Fork Eel River A 
North Mountain Interior North Fork Eel River A 

North Mountain Interior 
Upper Mainstem Eel River/ Upper Middle 
Mainstem Eel River (Summer) A 

North Mountain Interior Van Duzen River A 
North-Central Coastal  Albion River B 
North-Central Coastal  Big River B 
North-Central Coastal  Caspar Creek B 
North-Central Coastal  Cottaneva Creek B 
North-Central Coastal  Noyo River A 
North-Central Coastal  Pudding Creek B 
North-Central Coastal  Ten Mile River A 
North-Central Coastal  Usal Creek A 
North-Central Coastal  Wages Creek A 
Northern Coastal Guthrie Creek B 
Northern Coastal Maple Creek/Big Lagoon A 
Northern Coastal Oil Creek B 
Northern Coastal  Bear River A 
Northern Coastal  Big Creek B 
Northern Coastal  Big Flat Creek B 
Northern Coastal  Howe Creek B 
Northern Coastal  Humboldt Bay A 
Northern Coastal  Jackass Creek B 
Northern Coastal  Little River (Humboldt County) A 
Northern Coastal  Lower Mainstem Eel River B 
Northern Coastal  Mattole River  A 
Northern Coastal  McNutt Gulch B 
Northern Coastal  Shipman Creek B 
Northern Coastal  South Fork Eel River A 
Northern Coastal  Spanish Creek B 
Northern Coastal  Telegraph Creek B 
Northern Coastal/North 
Mountian Interior Mad River A 
Northern Coastal/North 
Mountian Interior Redwood Creek (Humboldt Co) A 
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Priorities for California Coastal Chinook salmon 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors: 

• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Loss of diversity in habitats, life-histories, genetic vigor and ecological processes 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Predation  
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults 
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”: 

Diversity Strata CC Chinook salmon Populations Priorities 
Central Coastal  Gualala River B  
Central Coastal  Navarro River B  
Central Coastal  Garcia River A 
Central Coastal  Russian River A 
North Coastal  Bear River A 
North Coastal  Humboldt Bay A 
North Coastal  Little River (Humboldt County) A 
North Coastal  Lower Eel River A 
North Coastal  Mad River A 
North Coastal  Mattole River A 
North Coastal  Redwood Creek (Humboldt Co) A 
North Coastal  South Fork Eel River A 
North Mountain Interior Larabee Creek A 
North Mountain Interior Upper Eel River A 
North Mountain Interior Van Duzen River A 
North-Central Coastal  Albion River B 
North-Central Coastal  Big River A 
North-Central Coastal  Noyo River A 
North-Central Coastal  Ten Mile River B 

 
Priorities for Sacramento River winter-run Chinook salmon 
 
Federal Status:  Federally Endangered 
 
Key Limiting Factors: 

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Keswick and Shasta Dams blocking access to historical habitat 
• Flows and water temperatures below Keswick and Shasta Dams affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
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• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Levee maintenance actions that reduce the conservation value of migration and rearing corridors 
• Predation  
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Unnatural flow regimes through the Delta pulling juvenile salmonids towards the south Delta 

pumps 
• Fish passage impediments/barriers for immigrating adults in the Yolo bypass, Colusa Basin 

Drain, and the Sacramento Deepwater Ship Channel 
 
Priority Populations or “Watersheds”: 
 

Diversity Group 
Sacramento River Winter-run Chinook 
Salmon Populations Priorities 

Basalt and Porous 
Lava Sacramento River (below Shasta Dam) A 

  Little Sacramento River (above Shasta Dam) Candidate Reintroduction Area 
  Battle Creek Primary Reintroduction Area 
  McCloud River Primary Reintroduction Area 

 
 
Priorities for Central Valley spring-run Chinook salmon 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors: 

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Dams blocking access to historical habitat 
• Unnatural flow patterns below dams 
• Low flows and warm water temperatures 
• Small passage impediments in Antelope, Mill, Deer, and Big Chico, and in the Feather and Yuba 

Rivers 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Levee maintenance actions that reduce the conservation value of migration and rearing corridors 
• Predation  
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Unnatural flow regimes through the Delta pulling juvenile salmonids towards the south Delta 

pumps 
• Fish passage impediments/barriers for immigrating adults in the Yolo bypass, Colusa Basin 

Drain, and the Sacramento Deepwater Ship Channel 
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Priority Populations or “Watersheds”: 
 

Diversity Group 
Central Valley Spring-run Chinook 
Salmon Populations Priorities 

Basalt and Porous Lava Sacramento River (below Shasta Dam) B 

  
Little Sacramento River (above Shasta 
Dam) Candidate Reintroduction Area 

  Battle Creek A 
  McCloud River Primary Reintroduction Area 
Northwestern California Stony Creek C 
  Thomes Creek C 
  Cottonwood/Beegum B 
  Clear Creek A 
Northern Sierra Nevada Mokelumne (below Comanche) Candidate Reintroduction Area 
  Mokelumne (above Pardee) Candidate Reintroduction Area 
  American River (above Folsom) Candidate Reintroduction Area 

  American River (below Nimbus) 
Non-Candidate Reintroduction 

Area 
  Feather River (below Oroville)  B 

  West Branch Feather (above Oroville) 
Non-Candidate Reintroduction 

Area 
  North Fork Feather (above Oroville) Candidate 

  Middle Fork Feather (above Oroville) 
Non-Candidate Reintroduction 

Area 

  South Fork Feather (above Oroville) 
Non-Candidate Reintroduction 

Area 
  Yuba River (below Englebright) B 
  North Yuba River (above Englebright) Primary Reintroduction Area 
  Middle Yuba River (above Englebright) Primary Reintroduction Area 
  South Yuba River (above Englebright) Candidate Reintroduction Area 
  Butte Creek A 
  Big Chico B 
  Deer Creek A 
  Mill Creek A 
  Antelope Creek B 
Southern Sierra Nevada Stanislaus River (below Goodwin) Candidate Reintroduction Area 

  
Upper Stanislaus River (abvove New 
Melones) Candidate Reintroduction Area 

  Tuolumne River (below La Grange ) Candidate Reintroduction Area 

  
Upper Tuolumne River above La 
Grange and Don Pedro) Candidate Reintroduction Area 

  Merced River (below Crocker Huffman) Candidate Reintroduction Area 

  
Upper Merced River above New 
Exchequer ) Candidate Reintroduction Area 
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Diversity Group 
Central Valley Spring-run Chinook 
Salmon Populations Priorities 

  San Joaquin River (below Friant) Primary Reintroduction Area 

  San Joaquin above Friant 
Non-Candidate Reintroduction 

Area 
 
 
Priorities for Central Valley steelhead 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors: 

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Dams blocking access to historical habitat 
• Unnatural flow patterns below dams 
• Low flows and warm water temperatures 
• Small passage impediments in Antelope, Mill, Deer, and Big Chico, and in the Feather, Yuba, 

Mokelumne, Calaveras, and San Joaquin Rivers 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Levee maintenance actions that reduce the conservation value of migration and rearing 

corridors 
• Predation  
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Unnatural flow regimes through the Delta pulling juvenile salmonids towards the south Delta 

pumps 
• Fish passage impediments/barriers for immigrating adults in the Yolo bypass, Colusa Basin 

Drain, and the Sacramento Deepwater Ship Channel 
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”: 

Diversity Group Central Valley Steelhead Populations Priorities 
Basalt and Porous Lava Sacramento River (below Shasta Dam) B 
  Little Sacramento River (above Shasta Dam) Candidate Reintroduction Area 
  Battle Creek A 
  Cow Creek B 
  McCloud River Primary Reintroduction Area 
Northwestern California Putah Creek B 
  Stony Creek C 
  Thomes Creek B 
  Cottonwood/Beegum B 
  Clear Creek A 
Northern Sierra Nevada Cosumnes River C 
  Mokelumne River (below Comanche) B 
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Diversity Group Central Valley Steelhead Populations Priorities 
  Mokelumne River (above Pardee) Candidate Reintroduction Area 
  American River (below Nimbus) B 
  Upper American (above Folsom) Candidate Reintroduction Area 
  Auburn Ravine B 
  Dry Creek C 
  Feather River (below Oroville) B 

  West Branch Feather (above Oroville) 
Non-Candidate Reintroduction 

Area 
  North Fork Feather (above Oroville) Candidate Reintroduction Area 

  Middle Fork Feather (above Oroville) 
Non-Candidate Reintroduction 

Area 

  South Fork Feather (above Oroville)  
Non-Candidate Reintroduction 

Area 
  Bear River C 
  Yuba River (below Englebright) B 

  
North, Middle, South Yuba Rivers (above 
Englebright ) Primary Reintroduction Area 

  Butte Creek B 
  Big Chico B 
  Deer Creek A 
  Mill Creek A 
  Antelope Creek A 
Southern Sierra Nevada Calaveras River (below New Hogan) A 

  Upper Calaveras River (above New Hogan)  
Non-Candidate Reintroduction 

Area 
  Stanislaus River (below Goodwin) B 

  
Upper Stanislaus River (above New 
Melones) Candidate Reintroduction Area 

  Tuolumne River (below La Grange) B 

  
Upper Tuolumne River (abv La Grange and 
Don Pedro) Candidate Reintroduction Area 

  Merced River (below Crocker Huffman) B 

  
Upper Merced River (above New 
Exchequer) Candidate Reintroduction Area 

  San Joaquin River (below Friant) Candidate Reintroduction Area 
  Upper San Joaquin (above Friant) Candidate Reintroduction Area 

 
Priorities for southern DPS green sturgeon 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors:  

• Loss of historical spawning and rearing habitat on the Sacramento, Feather, and Yuba rivers 

 
Page 11 of 13 



 

• Unnatural seasonal flow and water temperature patterns on the Sacramento, Feather, and Yuba 
rivers 

• Restricted passage caused by the Sunset Pumps diversion structure on the Feather River 
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Unnatural flow regimes through the Delta pulling juvenile salmonids towards the south Delta 

pumps 
• Fish passage impediments/barriers for immigrating adults in the Yolo bypass, Colusa Basin 

Drain, and the Sacramento Deepwater Ship Channel 
• Limited understanding of the species’ biological requirements 

 
Priority Populations or “Watersheds”: 

Diversity Group sDPS Green Sturgeon Watersheds Priorities 
Not applicable for green 
sturgeon 

Sacramento River (below Shasta/Keswick 
Dams) A 

  Feather River (below Oroville Dam) A 
  Yuba River (below Englebright Dam A 

 
 
Priorities for South-Central California Coast steelhead 
 
Federal Status:  Federally Threatened 
 
Key Limiting Factors: Dams blocking access to historical habitat 

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Levee maintenance actions that reduce the conservation value of migration and rearing corridors 
• Predation  
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults 
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”:  

Diversity Group So.-Cent. Steelhead Populations Priorities 
Interior Coast Range Pajaro River A 
Interior Coast Range Salinas River A 
Carmel River Basin Carmel River A 
Big Sur Coast San Jose Creek B 
Big Sur Coast Little Sur River A 
Big Sur Coast Big Sur River A 
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San Luis Obispo Terrace San Carpoforo Creek B 
San Luis Obispo Terrace Arroyo de la Cruz B 
San Luis Obispo Terrace San Simeon Creek A 
San Luis Obispo Terrace Santa Rosa Creek A 
San Luis Obispo Terrace San Luis Obispo Creek A 
San Luis Obispo Terrace Pismo Creek A 
San Luis Obispo Terrace Arroyo Grande Creek A 

 
Priorities for Southern California steelhead 
 
Federal Status:  Federally Endangered 
 
Key Limiting Factors:  

• Loss of diversity in habitats, life-histories, genetic vigor, and ecological processes 
• Simplification and loss of estuarine and offchannel or floodplain habitats 
• Flows and water temperatures affecting all life stages 
• Loss of riparian habitat and instream cover affecting juvenile rearing and outmigration 
• Loss of floodplain habitat affecting juvenile rearing and outmigration 
• Levee maintenance actions that reduce the conservation value of migration and rearing corridors 
• Predation  
• Juvenile fish injury and mortality at unscreened or poorly screened water diversions 
• Degraded water quality from agricultural and urban runoff 
• Fish passage impediments/barriers for immigrating adults 
• Lack of abundance and distribution data 

 
Priority Populations or “Watersheds”:  

Diversity Strata So. Calif. Steelhead Populations Priorities 
Monte Arido Highlands Santa Maria River B 
Monte Arido Highlands Santa Ynez River A 
Monte Arido Highlands Ventura River A 
Monte Arido Highlands Santa Clara river  
Conception Coast Goleta Slough Complex A 
Conception Coast Mission Creek A 
Conception Coast Carpinteria Creek A 
Conception Coast Rincon Creek B 
Santa Monica Mts. Arroyo Sequit B 
Santa Monica Mts. Malibu Creek A 
Santa Monica Mts. Topanga Creek A 
Mojave Rim San Gabriel River A 
Mojave Rim Santa Ana River A 
Santa Catalina Gulf San Juan Creek A 
Santa Catalina Gulf San Mataeo Creek A 
Santa Catalina Gulf Santa Margarita River A 
Santa Catalina Gulf San Luis Rey River A 
Santa Catalina Gulf San Dieguito B 
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December 14, 2015 
 
 
Board of Directors 
State Water Resources Control Board 
1001 I Street 
Sacramento, California  95814 
 
Re: Proposed Regulations for SB 88 
 
 
Directors 
 

 
The Division of Water Rights (especially Kathy Mrowka) should be complimented on its proposed 

draft regulations for SB 88. Although the measuring and reporting of diversion amounts is an 

important step in effective water management, there are other metrics that should become a 

mandatory part of the Division of Water Rights management tools. 

 

In addition to managing diversions, SWRCB is also charged with protecting the fishery resources of 

the State, especially anadromous salmonids.  This fishery concern is reaffirmed in both the Division 

of Water Rights Emergency Action for the four tributaries to the Russian River and again in the 

Policy for Maintaining Instream Flows in Northern California Coastal Streams. 

 

Clearly, stream stage is important but so is stream temperature.  The State should establish 

minimum threshold stream stage and maximum water temperature levels to conserve habitat for 

endangered cold freshwater fish.  Diversion withdrawals should not be permitted when stream 

conditions do not meet these defined thresholds.  Additionally, as SWRCB is aware, low flows and 

high water temperatures magnify the adverse effects of important pollutants such as nutrients and 

harmful algal blooms. 

 

Diversions should not be operated simultaneously by all landowners in a given reach, but rather in a 

timed sequence among adjoining landowners.  This prudent water management system is currently 

being tested by SWRCB in the Russian River Watershed under your Frost Control Regulations.  

However, the approach being tested is only for the period of March 15 to May 15 of each year and 

solely for the Russian River.  A sequential diversion policy should be in place for all streams during 

the California dry season. 
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We recommend that the reporting by diverters should be on a quarterly basis, not annually. More 

frequent reporting would be of benefit in adapting to rapidly changing stream flow conditions.  It  

might also be helpful for your forecasting model if the stream flow of the water source from which 

the water is being diverted was measured just prior to the diversion. 

 

 

Respectfully submitted 

Robert Pincus 

WQ Consultants 
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KATHY MROWKA
DIVISION OF WATER RIGHTS
STATE WATER RESOURCES CONTROL BOARD
DECEMBER 17, 2015



Measurement Requirements

• For permit and license holders for diversions 
(including combined diversions) greater than 10 
acre‐feet, unless there are more stringent 
requirements in the permit or license. 

• For Statements of Water Diversion and Use for 
diversions (including combined diversions) 
greater than 10 acre‐feet.  Can no longer claim 
“not locally cost effective” as a basis for not 
measuring diversion. 



The Current Problem

• Current requirements do not capture timely, 
accurate data on water diversion and use 
which is needed in order to evaluate water 
supply conditions in each watershed.
– Need to determine how far water supplies can be 
expected to stretch.

– Need to determine whether there is water 
available for diversions.  

– Need to support the priority system.



The Current Problem

• Need current and accurate information on 
how much water is being diverted.

• Rainfall and snow accumulation patterns vary 
widely across the State. Water supply may be 
adequate in one region while a critical water 
shortage can occur in another region. 



What’s New

• The Governor signed into law SB 88 which 
improves and extends measurement regimes 
to water diversions of 10 acre‐feet or more 
per year. 

• The law requires that water diverters begin 
measuring as soon as January 1, 2016, 
although the effective date is extended and 
phased by the proposed regulation. 



Benefits

• Increase understanding of water use through 
more accurate measurement

• Improve water rights administration and 
transparency of records

• Provide more accurate data on available water 
supplies



Benefits, Continued

• Assure compliance with the quantity and 
season limitations of existing water rights

• Protect senior rights in accordance with 
priorities

• Provide for efficient management and use of 
water during times of shortage

• Improve forecasting of water demand



Primary Components of the New Law

• Reporting
• Measurement



Early Input for Developing Regulation

• October 6 – Initial stakeholder meeting
• October 8 – Delta interest stakeholder 
meeting

• October 16 – Technical workshop
• November – Public outreach meetings in Los 
Angeles, Redding, Stockton, Sacramento, and 
Santa Rosa.



Reporting Requirements
• Annual water use reports required for all 
water right holders.

• During times of water shortage in a watershed 
or sub‐watershed, monthly or more frequent 
reporting may be required.  



Measurement Requirements
Type of Diversion

Installation 
Deadline

Required 
Accuracy

Required 
Monitoring

Installation And Certification

Direct Diversion ≥ 
1000 afa

July 1, 2016 10% Hourly
Engineer/Contractor/

Professional

Direct Diversion ≥ 
100 afa /  

Storage ≥ 200 af
January 1, 

2017
10% Daily

Engineer/Contractor/
Professional

Direct Diversion > 
10 afa / 

Storage ≥ 50 af

January 1, 
2018

15% Weekly
Individual experienced with  
measurement and monitoring

Storage > 10 af
January 1, 

2018
15% Monthly

Individual experienced with  
measurement and monitoring



Diversion by Category
WATER RIGHTS IN CALIFORNIA

CATEGORY
(ACRE‐FEET PER YEAR)

NUMBER OF PERMITS, 
LICENSES, AND STATEMENTS MEASUREMENT REQUIREMENT

≥ 100,000 296
Telemeter

Measure Hourly 

≥ 10,000 and < 100,000 520
Telemeter 

Measure Hourly 

≥ 1000 and < 10,000 1,598 Measure Hourly

≥ 100 and < 1000 4,162 Measure Daily

> 10 and < 100 4,987 Measure Weekly

Reservoirs ≥ 50 
Included in the 

4,987 Measure Weekly

Reservoirs > 10 and <  50
Included in the 

4,987 Measure Monthly

≤ 10 16,584
Not in new 
regulation



Measurement Method

• A method capable of measuring direct diversion 
and storage, at accuracy standards comparable to 
those of individual measuring devices.

• Multiple water right holders on a single surface 
supply can propose a collaborative measurement 
approach.

• A single water right holder with multiple points of 
diversion can propose a measurement method.



Alternative Compliance

• A water right holder may request an alternative 
compliance approach when either a device or 
method is not feasible, would be unreasonably 
expensive, would unreasonably affect public trust 
resources, or would result in the waste or 
unreasonable use of water.

• A water user requesting an alternative approach 
should submit a reasonable plan for attaining 
compliance. 



Existing Measurement Programs

• Water Board staff is reviewing state and 
federal agency water measurement programs 
to determine which agencies’ measurement 
standards are comparable to the new 
regulation. 

• Compliance with comparable measurement 
programs will be “grandfathered” as meeting 
the new regulatory standard. 



Diversion Size

• The regulation grants authority to the 
Executive Director to identify areas in the 
State where measurement is not required at 
the > 10 acre‐feet size, but at a larger size. 

• The regulation describes the factors to be 
considered.



Device Certification

• Initial certification of compliance is due with 
the first water use report filed after the device 
has been installed and every five years 
thereafter.

• The regulation allows qualified individuals to 
install and maintain water measurement 
devices that have been lab certified.



Special Requirements for Largest 
Diverters

• Real‐time telemetered diversion requirements:
– Required by January 1, 2020 for a water right holder 
who:

• diverts more than 10,000 acre‐feet annually;  or
• diverts more than 50 percent of the monthly median flow of 
the watershed (Hydrologic Unit Code 10 or 12) where the 
diversion is located.

– Shall provide real‐time telemetered diversion data via 
a public website that displays the data on at least a 
daily basis, that is updated weekly, at a minimum.



Input is Requested on the 
Following Topics: 

• Who should be allowed to certify the adequacy 
of the alternatives to the measurement and 
monitoring requirements?

• What specific factors should the Executive 
Director consider when considering whether to 
raise the diversion threshold for measurement?

• Should recertification of a measurement device 
be required every five years?

• Should real‐time telemetered monitoring be 
required?  If so, under what circumstances?



Next Steps

• The draft regulation will be refined based on 
comments received. 

• The State Water Board is currently scheduled 
to consider adoption of the Emergency 
Regulation at its January 19, 2016 Board 
Meeting. 



Additional Information

• Emergency regulation website

– http://www.waterboards.ca.gov/waterrights/water_issues/program
s/measurement_regulation/

• Phone Number: (916) 341‐5300

• Email Address: dwr‐measurement@waterboards.ca.gov
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Speaker
Order

Already
spoken Speaker Affiliation Email Presentation

In support
of proposed
action

Requested
Time

Speak only
if necessary

10- Drought 1 Yes Thaddeus Bettner Glenn-Colusa Irrigation District tbettner@gcid.net 0:03:00

11- Measuring & Reporting 1 Yes Danny Merkley
California Farm Bureau
Federation dmerkley@cfbf.com

11- Measuring & Reporting 2 Yes W Spence General Public O 0:05:00

11- Measuring & Reporting 3 Yes Dante John Nomellini Central Delta Water Agency

11- Measuring & Reporting 4 Yes John Herrick South Delta Water Agency jherrlaw@aol.com

11- Measuring & Reporting 5 Yes Andrew Ramos
Yuba County Water Agency /
Sonoma County Water Agency 0:05:00

11- Measuring & Reporting 6 Yes Osha Meserve
Local Agencies of the North
Delta osha@semlawyers.com

11- Measuring & Reporting 7 Yes Jeffrey Volberg California Waterfowl Assn. jvolberg@calwaterfowl.org 0:02:00

11- Measuring & Reporting 8 Yes Peter Kiel Ellison, Schneider & Harris pjk@eslawfirm.com 0:05:00

11- Measuring & Reporting 9 Yes Kirk Wilbur California Cattlemens Assn. kirk@calcattlemen.org

11- Measuring & Reporting 10 Yes Andrew Steveson Hydro Sierra Energy LLC astevenson@hydrosierra.com 0:05:00

11- Measuring & Reporting 11 Yes Gail Delihant Western Growers Assn. gdelihant@wga.com

11- Measuring & Reporting 12 Yes Will Pier
Board of Salmonid Restoration
Federation willspier@gmail.com 0:03:00

11- Measuring & Reporting 13 Yes Jim Fousckis General Public jtfousckis@gmail.com 0:03:00

11- Measuring & Reporting 14 Yes Eric Tillemans
Los Angeles Department of
Water and Power eric.tillemans@ladwp.com 0:03:00

11- Measuring & Reporting 15 Yes Arnold Sargent Country Sunshine Cattle LLC trinitywolf@aol.com O

11- Measuring & Reporting 16 Yes Steven Chappell
Suisun Resource Conservation
District schappell@suisunrco.org O 0:03:00

11- Measuring & Reporting 17 Yes Stefanie Morris State Water Contractors smorris@swc.org S 0:03:00

11- Measuring & Reporting 18 Yes Tom Connick General Public tdhc@sonic.net O

11- Measuring & Reporting 19 Yes Gary Kienlen MBK Engineers kienlen@mbkengineers.com

11- Measuring & Reporting 20 Yes Steve Mello Mello Farms Inc deltabkm@citlink.net

11- Measuring & Reporting 21 Yes Bill Gaines
Suisun Resource Conservation
District bill@gainesandassociates.net 0:03:00

11- Measuring & Reporting 22 Yes Joe Ray PG & E jrr9@pge.com

11- Measuring & Reporting 23 Yes Todd Manley Northern California Water Assn. tmanley@norcalwater.org

Link to comment letter, if available

SWRCB Speaker List Form - December 17, 2015 Board Meeting (Responses) - Form Responses 1
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California Code of Regulations 

Title 23. Waters 

Division 3. State Water Resources Control Board and Regional Water Quality Control 

Boards 

 

CH 2.7 WATER DIVERSION AND USE REPORTS 

 

§ 907. Definitions. The following definitions apply to the terms as they are used in this chapter. 

 

(a) “Board” when used in this chapter means the State Water Resources Control Board. 

 

(b) “Board’s website” means www.waterboards.ca.gov. 

(c) “Diverter” means: 

(1) Any person authorized to divert water under a permit or license; or 

(b(2) Any person required under Water Code, Division 2, Part 5.1 to file a Statement of 

Water Diversions and Use; or 

(3) Any person authorized to divert under a registration or certificate; or 

(4) To the extent authorized by federal law, the federal government for rights claimed 

under permits, licenses, registrations, certificates, statements of water diversion and use, 

and non-reserved and reserved rights on file with the board. 

 

(d) “Reports” when used in this chapter refers to the following documents: 

 

(1) Supplemental Statement of Water Diversion and Use Forms,. Ppursuant to Water 

Code section 5104., supplemental statements of water diversion and use shall be filed at 

three-year intervals, prior to July 1 of the year succeeding the end of each three-year 

interval. 

 

(2) Reports of Permittee and Licensee,. Ppursuant to sections 847 925 and 929 of this 

title., prior to issuance of license, annual progress reports shall be filed promptly by the 

permittee upon forms provided by the board. After issuance of a license, reports shall be 

made when requested by the board upon forms provided by the board. 

 

(3) Reports of Registration and Certificate Holders pursuant to section 924 of this title. 

 

(344) Notices of Extraction and Diversion of Water, . Ppursuant to Part 5 of Division 2 of 

the Water Code.,  eEach person in the counties of Riverside, San Bernardino, Los 

Angeles and Ventura who, after 1959, extracts ground water in excess of 25 acre-feet in 

any year shall file with the board, within six months of the succeeding calendar year, a 

“Notice of Extraction and Diversion of Water” on a form provided by the board. 
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(455) Forms indicating a change of name, address or ownership. 

 

(ce) “Twelve month reporting period” when used in this chapter means a calendar year beginning 

January 1 and ending the succeeding December 31. 

 (cdc) “Website” when used in this chapter means www.waterboards.ca.gov. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 1003.5, 1395, 1396, 1397, 4999, 5001, 5105 and 12261, Water Code. 

 

§ 908. Compliance.  
 

Failure to meet the requirements of this chapter is a violation subject to civil liability of up to 

$500 per day pursuant to Water Code section 1846. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), and 1846, Water Code. 

 

 

§ 910. Purpose. 
 

The regulations contained in this chapter are adopted for the purpose of implementing and 

carrying out provisions of Chapter 2.7 of Division 1 of the Water Code and Parts 2, 5 and 5.1 of 

Division 2 of the Water Code.  The regulations identify requirements for the mandatory 

electronic filing of reports on the board's internet website.  Reports subject to mandatory 

electronic filing include: supplemental statements of water diversion and use, Water Right 

Progress Reports by Permittees, Reports of Licensees, Reports of Registration and Certificate 

Holders, Notices of Groundwater Extraction and Diversion, and reports filed by watermasters 

pursuant to Water Code section 5101, subdivisions (d) and (e). 

 

Authority: Sections 348(a) and 1058, 1058, 1840, and 1841Water Code. 

Reference: Sections 348(a), 5101, 5103 and 5104, Water Code. 

§ 911. Construction. 

 

(a) To the extent authorized by federal law, this chapter applies to the federal government and 

any reports filed by the federal government for rights claimed under permits, licenses, 

registrations, statements of water diversion and use, stockpond certificates, and non-reserved and 

reserved rights on file with the board. 
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(b) Nothing in this chapter shall be construed to limit or modify the board’s authority to obtain 

information under any other lawful authority. 

 

Authority cited: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1846, 5101, 5103, and 5104, Water Code. 

§ 912. No Conflicts with Other Reporting Requirements. 

(a) Any person with a water right identified in or subject to a statute, order, policy, regulation, 

decision, judgment or probationary designation of the board, a Regional Water Quality Control 

Board, or a court is responsible for meeting the terms and conditions of the statute, order, policy, 

regulation, decision or judgment and the requirements of this chapter.  If there is any conflict or 

inconsistency between the water use reporting requirements subject to the statute, order, policy, 

regulation, decision, judgment or probationary designation and the requirements of this chapter, 

the more stringent requirement or requirements shall control in each instance. 
 

(b) A permit, license, or registration holder is responsible for meeting the conditions of the 

permit, license, or registration and the requirements of this chapter.  If there is any conflict or 

inconsistency between the permit, license, or registration condition for water use reporting and 

the requirements of this chapter, the more stringent requirement or requirements shall control in 

each instance. 
 

Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections348, subdivision (a), and 1846, Water Code. 

 

§ 915. Changes in Name, Address or Ownership. 

 

Pursuant to sections 691, 830, 831, and 1074 of this title, changes in name, address or ownership 

shall be immediately reported to the board electronically using a change of name, address or 

ownership form or the supplemental statement of change form available on the board's website. 

 

Authority cited: Sections 348, subdivision (a)), 1058, 1840, and 105818411058, Water Code. 

Reference: Section 348, subdivision (a), Water Code. 

 

§§ 916. Request for Additional Time 
 

A diverter may submit a request for additional time to comply with the provisions of this chapter 

on a form available on the board’s website.  The Deputy Director for the Division of Water 

Rights may grant such requests upon a showing of good cause. 

 

Authority cited: Sections 348, subdivision (a) , 1058, 1840, and 1841, Water Code. 
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Reference: Section 348, subdivision (a), Water Code. 

 

§ 917. Reporting – Insufficient Flows to Support All Diversions. 

 

(a) When flows or projected available supplies in a watershed or subwatershed are sufficient to 

support some but not all projected diversion demand, the Deputy Director for the Division of 

Water Rights may require water diverters located within the watershed or subwatershed to 

electronically submit monthly or more frequent reports of water diversion. 

 

(ab) Reports of water diversion shall be submitted in accordance with a schedule approved by the 

Deputy Director for the Division of Water Rights.  The schedule may require monthly, daily, or 

more frequent reporting.  In determining the frequency of reporting, the Deputy Director for the 

Division of Water Rights shall not exceed the frequency of recording required under section 933, 

subdivision (b)(1), of this title. 

 

(bc) Water right diversion demand projections made under this section may be based  

on reported diversion and use data, including but not limited to data submitted with Progress 

Reports by Permittees, Reports of Licensees, Reports of Registration and Certificate Holders, 

Supplemental Statements of Water Diversion and Use, and reports filed by watermasters 

pursuant to Water Code section 5101, subdivisions (d) and (e). 

 

(cd) Water availability projections made under this section may be based on: 

(1) Projected full natural flow data supplied by(1) Projections from the Department of 

Water Resources or its successor; 

(2) Projections from the National Weather Service, California Nevada River Forecast 

Center, and similar sources; 

(3) Stream gage data; and 

(4) Other data the Deputy Director for the Division of Water Rights determines is 

appropriate, given data availability, data reliability, and staff resources. 

 

 (d) (e) The failure to electronically submit diversion reports requested in accordance 

with the applicable schedule approved by the Deputy Director for the Division of Water Rights, 

even when no diversions are made, is a violation subject to civil liability of up to $500 per day 

pursuant to Water Code section 1846. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1846, 5101, 5103, and 5104, Water Code. 
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§ 920. Supplemental Statements of Water Diversion and Use. 
 

(a) Supplemental statements of water diversion and use shall be filed on forms available 

at the board's website.  A supplemental statement shall be filed annually within six 

months of the close of the twelve month reporting period triennially, or promptly if there 

is a change in the name or address of the person diverting water, or more frequently as 

directed under section 917.  Notice to the board of changes in name, address or 

ownership must also be reported electronically on the change of name, address or 

ownershipsupplemental statement of change form on the board's website.  Filing the 

change of name, address or ownershipsupplemental statement of change form does not 

eliminate the requirement to file a supplemental statement of water diversion and use. 

 

(b) After the board has received an initial statement of water diversion and use as 

required by Water Code section 5101, the board will provide a user name and password 

to the person required to file supplemental statements of water diversion and use.  The 

electronic supplemental statement form will be pre-populated with current ownership 

information made available to the board.  Failure to receive a notice providing a user 

name and password does not exempt the filer from the requirement to file a supplemental 

statement of changewater diversion and use.  Persons required to file a supplemental 

statement should notify the board prior to the annualtriennial reporting date to request a 

user name and password if the board has not already provided such information. 

 

(c) The completed supplemental statement form shall include the following information: 

(1) Changes to tThe name(s), address,(es), or and other ownership information 

onfor the diverter record with the board; 

(2) The type of water right being claimed for the water diverted under the 

statement; 

(3) The maximum rate of diversion achieved at any time during each month of the 

year, if available; 

(4) The amount of water directly diverted and collected to storage in each month 

and the total annual amount diverted.  Each month must contain an entry.  If no 

diversion occurred, a “0” should be entered; 

(5) A description of the diversion works, including type of diversion and capacity 

of direct diversion and/or storage facility. 

(6) Information on the device or method used to calculate the amount of water 

diverted. 

(5) On or after January 1, 2012, the (6)7)  The amount of water beneficially used 

in each month and the total annual amount beneficially used.  Each month must 

contain an entry.  If no beneficial use occurred in a given month, a “0” should be 

entered; 

(678) The purpose(s) for which the water was diverted and used;.  Use 

information to be provided includes: 
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(78(A) irrigation, including crop type and acreage; 

(B) frost protection, including acres covered; 

(C) heat control, including acres covered; 

(D) industrial, including type of activity; 

(E) stock watering, including number and type of animals; 

(F) municipal, including approximate population served, and seven digit 

public water system number or other identifier; 

(G) domestic, including number of persons served, lawn or garden area, 

and seven digit public water system number or other identifier, if appicableetc.; 

(H) power generation, including installed capacity in kilowatts, megawatts 

or horsepower; 

(I) recreational, including boating, fishing or other water sports; 

(J) any additional uses not named above, including environmental use. 

(9) Any changes in the other information contained in the preceding statement; 

 

(d(10) Report of water transfers during the twelve month reporting period 

including transfer dates and approving agency; 

(11) Report of transferred contract water including contract agency, contract 

number, source, amount of contract water in acre-feet and projected water use in 

the upcoming year. 

 

(d) Water diversion measurement, either direct diversion or diversion to storage including 

the type of device(s) used, additional technology used, who installed the device(s) and 

any alternative method(s) used in measuring the water diversion. 

 

(d)(e) If a substitute or alternative water supply, such as groundwater, contract water, or 

recycled water, is being used in lieu of surface water to be reported under a statement, the 

report should indicate the source and amount of substitute or alternative water used and 

the amount of surface water offset, on a monthly basis. 

 

(e)(f) If the use of an alternative supply of water or any water conservation efforts have 

resulted in a cessation or reduction in use, the report should include a description of the 

conservation efforts employed and indicate the extent and monthly amount of the 

reduction in water use due to these water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 10581841, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, 1011.5, 5100, 5101, 5103 and 5104, Water 

Code. 

 

  



PROPOSED EMERGENCY REGULATION FOR MEASURING AND REPORTING 
DECEMBER 7, 2015 AGENCY DRAFT FOR PUBLIC COMMENT 

JANUARY 8, 2016 
 

 

Note: Proposed additions to the California Code of Regulations are shown in underline.  

Proposed deletions are shown in strikeout 

P a g e  | 7 

§ 921. Watermaster Reports Filed with the Board. 
 

(a) Watermasters that elect to file annual reports with the board shall file the reports in an 

electronic format acceptable to the board. 

 

(b) Reports filed with the board by a watermaster pursuant to Water Code section 5101(d) 

shall include the following information: 

(1) Identity of the person(s) diverting water 

(2) Description of the general purposes of use 

(3) Description of the place of use 

(4) The type of use 

(5) The quantity of water diverted from each source. 

 

(c) Reports filed with the board by a watermaster pursuant to Water Code section 5101(e) 

shall include the following information: 

(1) Identity of the person(s) diverting water 

(2) Description of the place of use 

(3) The quantity of water diverted from each source. 

 

(d) Reports filed with the board by a watermaster pursuant to Water Code section 5001 

shall include the following information: 

(1) Identity of the persons who have extracted or diverted water 

(2) Description of the general place of use 

(3) Quantity of water extracted or diverted from each source. 

 

(e) Additional reporting criteria may be included if such criteria are included pursuant to 

an agreement between the board and the watermaster.  Additional requirements may 

include: the diverter's mailing address, assessorsassessor parcel number(s), tract number, 

monthly diversion amounts, and total diversion amounts. 

 

Authority: Sections 348, subdivision (a) and), 1058, 1840, 1841, and 51031058, Water Code. 

Reference: Sections 348, subdivision (a), 5001, 5101(d) and 5101(e), Water Code. 

 

 

§ 922. Diverters in a Watermaster Service Area. 
 

(a) Pursuant to section 5101 of the Water Code, any person who diverts water in a watermaster 

service area that is not included in reports filed by the watermaster with the board or a court shall 

report such diversions by filing a Supplemental Statement of Water Diversion and Use pursuant 

to section 920 of this chapter. 
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(b) Any person who diverts pursuant to a permit, license, registration, or certificate in a 

watermaster service area shall file reports pursuant to sections 924, 925 and 929 of this chapter, 

as applicable, even if the diversion is reported by the watermaster. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, 1841, and 51031058, Water Code. 

Reference: Sections 348, subdivision (a) 5101(d) and 5101(e), Water Code. 

 

§ 924. Water Use Reports of Registration and Certificate Holders. 

 

(a) Reports of registration and certificate holders shall be filed annually within three months of 

the close of the twelve month reporting period.  Provisional streamflow data may be used in 

preparing the water use report if final streamflow data isare not available by the reporting 

deadline.  If provisional streamflow data isare used in the water use report, an amended report 

based on final streamflow data shouldshall be filed within six monthsone month of the close 

ofdate the  of the twelve month reporting period.  Anyfinal streamflow data is available.  The 

board may rely upon any report not timely amended shall be deemed final, including a report 

based on provisional data, until and unless a revised report is filed.  The report shall be filed 

electronically on a form available at the board’s website. Compliance with the requirement to file 

a water use report is a condition of every registration or certificate.  A failure to file a report 

under this section is a violation of registration and certificate terms, as applicable. 

 

 

(b) The annual reports shall include the following information: 

(1) A statement of compliance or of noncompliancenon-compliance with the terms and 

conditions of the registration or certificate; 

(2(2) The purpose(s) for which water is diverted and used. 

(3) The quantity of water diverted from each point of diversion by month (or shorter 

timeframe if otherwise required); and 

(3) The4) For direct diversion, the maximum rate of diversion from each point of 

diversion achieved at any time during each month of the year, if available;. 

  

(c) The first reports of registration and certificate holders shall be filed for the diversion and use 

of water made during calendar year 2016.  The report for 2016 shall be filed prior to April 1, 

2017. 

 

Authority: Sections 348, subdivision (a), 1058, 1228.6, 1840, and 1841, Water Code. 

Reference: Sections 348, subdivision (a), 1226.1, 1226.2, 1228.2, 1228.3, and 1846, Water Code. 
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§ 925. Progress Reports by Permittee. 
 

(a) As specified in section 847 of this title, water right permit holders are required to file 

annual progress reports.  Section 846 of this title provides that permittees may also be 

required to submit a written statement of the quantities of water beneficially used.  

Annual reports required under this section are in addition to any specific reporting 

requirements in a water right permit. 

 

(b) Annual progress reports by permitteepermittees shall be filed within three months of 

the close of the twelve month reporting period no later than July of the next year 

succeeding the year of diversion on forms available at the board's website.  Provisional 

data and information may be used in the progress report if final data isare not available by 

the reporting deadline.  If provisional streamflow data are used in preparing the 

progresswater use report, an amended report  based on final streamflow data shall be filed 

within six monthsone month of the close ofdate the twelve month reporting period.  Any 

reports not timely amended shall be deemed final streamflow data is available.  The 

board may rely upon any report, including a report based on provisional data, until and 

unless a revised report is filed.  A failure to file a progress report is a violation of permit 

terms. 

 

(c) The annual reports shall include the following information: 

(1) A statement affirming compliance or non-compliance with permit terms and 

conditions; 

(2) The construction status of the permitted project and status of current water 

use; 

(3) The purpose(s) for which water is diverted and used.  Use information to be 

provided includes: 

(A) irrigation, including crop type and acreage; 

(B) frost protection, including acres covered; 

(C) heat control, including acres covered; 

(D) industrial, including type of activity; 

(E) stock watering, including number and type of animals; 

(F) municipal, including approximate population served, and seven digit 

public water system number or other identifier; 

(G) domestic, including number of persons served, lawn or garden area, 

etc., and seven digit public water system number or other identifier, if applicable; 

(H) power generation, including installed capacity in kilowatts, megawatts 

or horsepower; 

(I) recreational, including boating, fishing or other water sports; 

(J) additional uses not named above, including environmental use;. 

(4(4) Information on the device or method used to calculate the amount of water 

diverted. 
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(5) The amount of water taken from each point of diversion in each month (or 

shorter timeframeperiod if otherwise required) from the source, including amount 

directly diverted, and the amount collected to storage, and the total annual amount 

of water diverted during the twelve month reporting period.  Each month must 

contain an entry.  If no diversion occurred in a given month, a “0” should be 

entered;  

(56) The maximum rate of diversion achieved from each point of diversion at any 

time during each month (or shorter timeframeperiod if otherwise required)). of the 

year, if available; 

(67) For permits that authorize collection of water to storage, the annual report 

shall also include the measurement data required to be collected in section 933 of 

this chapter.  

 

 (d) If a substitute or alternative water supply, such as groundwater, contract water, or 

recycled water, is being used in lieu of surface water that is required to be reported under 

this sectionreport, the report should indicate the source and amount of substitute or 

alternative water used and the amount of surface water offset on a monthly basis. 

 

(e) If the use of an alternative supply of water or any water conservation efforts have 

resulted in a cessation or reduction in use, the report should include a description of the 

conservation efforts employed and indicate the extent and monthly amount of the 

reduction in water use due to these water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, 1840, and 18411058, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, and 1011.5, and 1846, Water Code. 

 

§ 929. Reports of Licensee. 
 

(a) As specified in section 847 of this title, water rights license holders are required to file 

reports when requested by the board.  Annual reports required under this section are in 

addition to any specific reporting requirements in a water right license. 

 

(b) Reports of licensee shall be filed annually within three months of the close of the 

twelve month reporting period and not later than July of the next year succeeding the year 

of diversion on forms available at the board's website.  Provisional data and information 

may be used in the report of licensee if final data isare not available by the reporting 

deadline.  If provisional streamflow data  isare used in preparing the water use report of 

licensee, an amended report based on final streamflow data shall be filed within six 

monthsone month of the close ofdate the twelve month reporting period.  Any reports not 

timely amended shall be deemed final streamflow data is available.  The board may rely 
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upon any report, including a report based on provisional data, until and unless a revised 

report is filed.  A failure to file a licensee report is a violation of license terms. 

 

(c) The annual reports shall include the following information: 

(1) A statement affirming compliance or non-compliance with license terms and 

conditions; 

(2) The amount of water diverted; 

(3) The purpose(s) for which water is diverted and used.  Use information to be 

provided includes: 

(A) irrigation, including crop type and acreage; 

(B) frost protection, including acres covered; 

(C) heat control, including acres covered; 

(D) industrial, including type of activity; 

(E) stock watering, including number and type(s) of animals; 

(F) municipal, including approximate population served, and  seven digit 

public water system number or other identifier; 

(G) domestic, including number of persons served, lawn or garden area, 

etc., and seven digit public water system number or other identifier, if applicable; 

(H) power generation, including installed capacity in kilowatts, megawatts 

or horsepower; 

(I) recreational, including boating, fishing or other water sports; 

(J) additional uses not named above, including environmental use; 

(4(4) Information on the device or method used to calculate the amount of water 

diverted. 

(5) The amount of water taken from the source from each point of diversion in 

each month (or shorter timeframeperiod if otherwise required), including direct 

diversion amount, and amount collected to storage, and the total annual amount of 

water diverted. during the twelve month reporting period.  Each month must 

contain an entry.  If no diversion occurred in a given month, a “0” should be 

entered. 

(56) The maximum rate of diversion achieved from each point of diversion at any 

time during each month (or shorter timeframeperiod if otherwise required) of the 

year, if available; 

(67) For licenses that authorize collection of water to storage, the annual report 

shall also include the measurement data required to be collected inpursuant to  

section 933 of this chapter.   

(d) If a substitute or alternative water supply, such as groundwater, contract water, or 

recycled water, is being used in lieu of surface water that is required to be reported under 

this report, the report should indicate the source and amount of substitute or alternative 

water used and the amount of surface water offset on a monthly basis. 
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(e) If the use of an alternative supply of water or any water conservation efforts have 

resulted in a cessation or reduction in use of surface water, the report should include a 

description of the conservation efforts employed and indicate the extent and monthly 

amount of the reduction in water use due to these water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1011, 1058, 1840, and 18411058, Water Code. 

Reference: Sections 348, subdivision (a), 1010, 1011, and 1011.5, and 1846, Water Code. 

 

§ 930. Notices of Extraction and Diversion. 
 

(a) Annual notices of groundwater extraction and diversion required pursuant to Part 5 of 

Division 2 of the Water Code shall be submitted to the board electronically, within six 

months after the close of the succeeding calendar year, on the forms available at the 

board's website.  A failure to file an annual notice of groundwater extraction and 

diversion is considered non-use of water. 

 

(b) The report shall include the following information: 

(1) Type of diversion; 

(2) Amount of groundwater extracted during the calendar year; 

(3) Amount of surface water diverted and used, if applicable; 

(4) Method of measurement; 

(5) Supplemental information, if applicable. 

 

(c) Electronic reporting of groundwater extraction and diversion does not apply to those 

persons reporting to local oversight agencies pursuant to section 5009 of the Water Code. 

 

(d) As specified in Section 1070 of this title, a filing fee is required.  The fee must be 

submitted separately from the electronic report. Filing is not complete until the board 

receives the filing fee. 

 

(e) If the use of an alternative supply of water or any water conservation efforts have 

resulted in a cessation or reduction in use, the report should indicate the extent and 

amount of the reduction in water use due to water conservation efforts. 

 

Authority: Sections 348, subdivision (a), 1058, and 1529, Water Code. 

Reference: Sections 1005.1, 1005.2, 1005.3, 1005.4, 1011, 1011.5, 1530, 4999, 5000, 5001, 

5002, 5003, and 5004, Water Code.  
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CH 2.8 MEASURING AND MONITORING  

 

§931 Definitions – the. The following definitions apply to the terms as they are used in this 

Chapter. 

 

(a) “Accuracy” means the measured volume relative to the actual volume, expressed as a percent, 

and determined at the same frequency as is specified for monitoring in section 933, subdivision 

(bd) of this title.  The percent shall be calculated as 100 x (measured value – actual value) / 

actual value. 

(1) “Measured value” is the value indicated by the device or measurement method or 

determined through calculations, such as flow rate combined with duration of flow. 

(2) “Actual value” is the value as determined through laboratory, design, or field testing 

protocols. 

 

(b) “Board” means the State Water Resource Control Board 

(c 

(c) “Delta” means the Delta as defined in section 12220 of the Water Code and the Suisun Marsh 

as defined in section 29101 of the Public Resources Code. 

 

(d) “Deputy director” means the Deputy Director for the Division of Water Rights.  Within the 

Delta, as defined in section 12220 of the Water Code, the term “deputy director” means either 

the Deputy Director for the  

 

(e) “Diverter” means: 

(1) Any person authorized to divert water under a permit or license; or 

(2) Any person required under Water Code, Division 2,  Part 5.1 to file a Statement of 

Water RightsDiversions and Use; or 

(3) Any person authorized to divert under a registration; or 

(4) To the extent authorized by federal law, the Delta Watermasterfederal government for 

rights claimed under permits, licenses, registrations, statements of water diversion and 

use, and non-reserved and reserved rights on file with the board. 

(d 

(f) “Diverter with multiple claimed rights” means a diverter who diverts water under more than 

one of the following: permits, licenses, registrations, stockpond certificates, or statements of 

water diversion and use. 

 

(g)  “Executive director” means” the Executive Director of the board. 

 (e 
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(h) “Measurement method” means a method capable of measuringaccounting for the rate of 

direct diversion, rate of collection to storage, and rate of withdrawal or release from storage 

where the method is likely to achieve accuracy standards comparable to those of individual 

measuring devices as described in section 933 subdivision (d) of this chapter. 

(f 

(i) “Measuring device” means a device by which a water right holderdiverter determines and 

records the numeric value of flow rate, velocity or volume of the water passing a designated and 

calibrated observation point during a specific time period. A measuring device may be a 

manufactured device, an on-site built device, or an in-house built device. 

(g 

(j) “Place of use” means the legal location where water is used under the water right or claimed 

water right, subject to the following clarifications: 

(1) For livestock stockpond registrations, as defined in section 1228.1, subdivision (b)(3) 

of the Water Code, the place of use is the stockpond. 

(2) For recreational ponds, the place of use is the pond. 

(3) For other ponds or reservoirs, the deputy director may designate the pond or reservoir 

as the place of use for the purposes of compliance with this chapter. 

(4) For instream flow beneficial uses and wetland preservation and enhancement 

dedications, the place of use is the designated reach of the stream or the wetland area 

where the water is applied to beneficial use. 

 

(k) “Point of diversion” means the legal location where water is diverted from its source. 

 

(l) “Qualified individual” means: 

(1) For diversions greater than or equal to 100 acre-feet per year: 

(A) A California-registered Professional Engineer; or 

(B) A California-licensed contractor authorized by the State License Board for C-

57 well drilling or C-61 Limited Specialty/D-21 Machinery and Pumps; or 

(B) a California-registered Professional Engineer. 

(C) a professional subject to oversight by(C) A person under the supervision of a 

California-registered Professional Engineer and employed to install, operate, and 

maintain water measurement and reporting devices or methods.; or  

(D) In the case of a right or a claimed right to divert by an agency of the federal 

government, a hydrologist or professional engineer experienced and trained in 

water measurement who is employed by the federal agency in that capacity. 

(2) For diversions less than 100 acre-feet per year, a person trained and experienced in 

water measurement and reporting. This may include the water right holderdiverter or the 

water right holder’sdiverter’s agent. 

(h 
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(m) “Threatened, endangered, or fully protected fish” means a population of fish that belong to a 

species listed as threatened or endangered pursuant to the Endangered Species Act, (16 U.S.C. §§ 

1531-1544), or the California Endangered Species Act, (Fish & Game Code, §§ 2050-2097) or 

fully protected pursuant to Fish & Game Code, § 5515. 

 

(n) “Twelve month reporting period” has the same meaning as in section 907, subdivision (ce) of 

this title.  

(i 

(o) “Type of measuring device” means a class of measuring devices manufactured or built to 

perform similar functions.  For example, inline flow meters, submerged orifice gates, and 

rectangular, v-notch, and broad crested weirs are types of measuring devices. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

(j) “Water right holder” means: 

 (1) Any person authorized to divert water under a permit or license; or 

 (2) Any person required under Water Code Part 5.1 to file a Statement of Water 

Diversions and Use; or 

 (3) Any person authorized to divert under a registration; or 

 (4) To the extent authorized by federal law, this chapter applies to the federal 

government and any reports filed by the federal government for rights claimed under permits, 

licenses, registrations, statements of water diversion and use, stockpond certificates, and non-

reserved and reserved rights on file with the board. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13 and 5103, Water Code. 

 

§931.5 Authority of the Delta Watermaster. 

 

The Delta Watermaster may exercise all powers assigned to the deputy director under this 

chapter for any point of diversion located within the Delta. The deputy director may exercise 

these powers within the Delta during a vacancy in the position of Delta Watermaster or as 

authorized by the Delta Watermaster. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 85230, Water Code. 
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§932 Applicability. 

 

(a) Except as provided in subdivision (d), the following water right holdersdiverters shall install 

and maintain a measuring device or employ a measurement method capable of measuring the 

rate of diversion, rate of collection to storage, the rate of withdrawal or release from storage, and 

the total volume of water diverted or collected to storage: 

 (1) Any person authorized to divert greater than 10 acre-feet of water per year 

under a permit or license. 

 (2) Any person who has previously diverted or intends to divert greater than 10 

acre-feet of water per year and is required under Water Code Part 5.1 to file a Statement 

of Water Diversions and Use. 

 (3) Any person authorized to divert greater than 10 acre-feet of water per year or 

to have a storage facility with a capacity greater than 10 acre-feet under a registration. 

 

(b) Determination of Diversion Threshold for Requiring Measurement – the determination of 

whether a diversion meets the threshold for required measurement (stated in subsection (a) of 

this section or as adopted in accordance with subsection (d) of this section) shall be made by the 

deputy director.  When making such a determination, the deputy director shall consider: 

(1) Multiple points of diversion for a water right used by the same person or serving the 

same place and purpose of use. 

(2) Multiple water rights with shared point or points of diversion. 

 

(b) A diverter with multiple claimed rights shall install and maintain a measuring device or 

employ a measurement method for all water rights serving the same place of use if the sum of the 

diverter’s multiple claimed rights serving the place of use exceeds 10 acre-feet per year, or 

exceeds such other measurement threshold as the deputy director may establish under 

subdivision (d) of this section.  Measurement methods employed by a diverter with multiple 

claimed rights shall be capable of measuring the rate of diversion, rate of collection to storage, 

the rate of withdrawal or release from storage, and the total volume of water diverted or collected 

to storage. 

 

(c) Effective Dates.  

(1) The deadlines for the installation and certification of measuring devices or the 

adoption of a measurement method shall be: 

(1A) On or before July 1, 2016, for a water right holderdiverter with a right or a 

claimed right to divert 1000 acre-feet of water per year or more. 

(2B) On or before January 1, 2017, for a water right holderdiverter with a right or 

a claimed right to divert 100 acre-feet of water per year or more. 

(3C) On or before January 1, 2018, for a water right holderdiverter with a right or 

a claimed right to divert greater than 10 acre-feet of water per year. 
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(2) For a diverter with multiple claimed rights, the deadlines for the installation and 

certification of measuring devices or methods shall be as follows for each point of 

diversion or place of use shared by multiple claimed rights: 

(A) On or before July 1, 2016, where the sum of all the multiple claimed rights to 

divert from the same point of diversion or to serve the same place of use is 1000 

acre-feet of water per year or more. 

(B) On or before January 1, 2017, where the sum of all the multiple claimed rights 

to divert from the same point of diversion or to serve the same place of use is 100 

acre-feet of water per year or more. 

(C) On or before January 1, 2018, where the sum of all the multiple claimed rights 

to divert from the same point of diversion or to serve the same place of use is 

greater than 10 acre-feet of water per year. 

(D) In the event of any conflict between deadlines for a diverter with multiple 

claimed rights, the more stringent requirement shall control. 

 

(d) Increasing the Measurement Threshold. 

(1) Beginning January 1, 2017, [t]he executivethe deputy director may issue orders to 

increase the 10 acre-feet reporting threshold of subdivision (a) in a watershed or 

subwatershed incrementally to or above 25 acre-feet. The executivedeputy director may 

authorize an increased reporting threshold after: 

(A) Considering the total monthly quantities of water diverted in relation to the 

monthly quantity of water available within the watershed or subwatershed; the 

requirements of any policy, decision or order of the board or a court; and the need 

for diversion and bypass information to evaluate impacts to public trust 

resourcesfrom the diversions of water to public trust resources.  The deputy 

director may require submission of documentation on the nature and scope of 

diversions in the watershed prior to acting on any request; and 

(B) Reviewing any relevant information submitted by affected water right 

holdersdiverters, federal, state, local, or tribal governments, or other interested 

parties regarding a proposed increase in reporting threshold; and 

(C) Determining the benefits of the additional reporting information at a specific 

reporting threshold are substantially outweighed by the cost of installing 

measuring devices or employing methods for measurement. 

(D) The executive(D) Determining that there are no documented fishery concerns. 

(2) The deputy director shall not increase the measurement threshold in a watershed or 

subwatershed above those established in any other regulation, policy, decision, order or 

other legal requirement adopted by the board, a Regional Water Quality Control Board, 

or a court, unless the change is authorized by previous requirements. 
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 (2(3) The executivedeputy director may review each proposal to increase the reporting 

threshold on a case-by-case basis. 

(34) The executivedeputy director may authorize an increased reporting threshold for a 

period not to exceed five years.  If changing conditions warrant, the executivedeputy 

director may modify or cancel any such authorization. 

(45) The executivedeputy director shall maintain a list of reporting thresholds for 

watersheds or subwatersheds greater than 10 acre-feet. 

(56) A decision or order issued under this section by the executivedeputy director is 

subject to reconsideration under article 2 (commencing with section 1122) of chapter 4 of 

part 1 of division 2 of the Water Code. 

 

(e) Other Measurement and Monitoring Requirements. 

(1) Any person with a water right identified in or subject to a statute, order, policy, 

regulation, decision, judgment or probationary designation of the board, a Regional 

Water Quality Control Board, or a court is responsible for meeting the terms and 

conditions of the statute, order, policy, regulation, decision or judgment and the 

requirements of this Chapter.  If there is any conflict or inconsistency between the 

measurement and monitoring requirements subject to the statute, order, policy, 

regulation, decision, judgment or probationary designation and the requirements of this 

Chapter, the more stringent requirement or requirements shall control in each instance. 

(2) A permit, license, or registration holder is responsible for meeting the conditions of 

the permit, license, or registration and the requirements of this Chapter.  If there is any 

conflict or inconsistency between the permit, license, or registration condition for 

measurement and monitoring and the requirements of this Chapter, the more stringent 

requirement or requirements shall control in each instance. 

 

(f) Failure to maintain a measuring device, employ a measurement method, or implement an 

alternative compliance plan in accordance with the requirements of this chapter is a violation 

subject to civil liability of up to $500 per day pursuant to Water Code section 1846. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1122, 1123, 1846, and 5103, Water Code.   

 

§933 Measuring Device Requirements. 

(a) Measurement Options.  A water right holderdiverter may choose any measuring device, or 

combination of devices, that meetsmeet the requirements of this section. 
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(b) Data 

(1) Data Recording. The measuring device shall be capable of recording the date, time, 

and at least one of the following: total volume of water diverted, flow rate, water 

velocity, or water elevation. The data shall be recorded in a format retrievable and 

viewable using Microsoft XcelExcel, Microsoft Access, or other software program 

authorized by the Deputy Directordeputy director.  The measuring device shall be 

capable of recording the required information as follows: 

 (A) For direct diversion: 

(i.) On an hourly or more frequent basis for a water right holderdiverter 

with a right or a claimed right to divert 1000 acre-feet of water per year or 

more. 

  (ii.) On a daily or more frequent basis for a water right 

holderdiverter with a right or a claimed right to divert 100 acre-feet of 

water per year or more. 

  (iii.) On a weekly or more frequent basis for a water right 

holderdiverter with a right or a claimed right to divert more than 10 acre-

feet of water per year. 

 (B) For direct diversion by a diverter with multiple claimed rights: 

(i) On an hourly or more frequent basis, where the sum of the diversions 

made under the claimed rights from the same point of diversion or to serve 

the same place of use is 1000 acre-feet of water per year or more. 

(ii) On a daily or more frequent basis, where the sum of the diversions 

made under the claimed rights from the same point of diversion or to serve 

the same place of use is 100 acre-feet of water per year or more. 

(iii) On a weekly or more frequent basis, where the sum of the diversions 

made under the claimed rights from the same point of diversion or to serve 

the same place of use is greater than 10 acre-feet of water per year. 

(iv) In the event of any conflict between recording requirements for a 

diverter with multiple claimed rights from the same point of diversion or 

to serve the same place of use, the more stringent requirement shall 

control. 

(C) For storage in a reservoir or pond: 

   i.(i) On an hourly or more frequent basis for a reservoir or 

pond with a storage capacity of 1000 acre-feet or more.  

(ii) On a daily or more frequent basis for a reservoir or pond with a storage 

capacity of 200 acre-feet or more. 
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  ii.(iii) On a weekly or more frequent basis for a reservoir or 

pond with a storage capacity of 50 acre-feet or more butand less than 200 

acre-feet. 

  iii.(iv) On a monthly or more frequent basis for a reservoir 

or pond with a storage capacity of greater than 10 acre-feet and less than 

50 acre-feet. 

(v) In the event of any conflict between recording requirements for a 

diverter with multiple claimed rights to divert to storage in a reservoir or 

pond, the more stringent requirement shall control. 

(2) Data Submittal.  

(A) Each water right holderdiverter to which a measurement requirement applies 

shall submit the data from each measuring device to the board as required by 

chapter 2.7 of division 3 of this title, and within 30 days of any request or order 

by the board.  

(B) By January 1, 2020, a water right holder who either diverts more than 10,000 acre-

feet annually or, on a monthly basis diverts more than 50 percent of the monthly median flow of 

the watershed (Hydrologic Unit Code (HUC) 10 as shown on the Division’s eWRIMS database) 

where the diversion is located shall provide real-time telemetered diversion data via a public 

website that displays the data on at least a daily bases, that is updated weekly, at minimum.  The 

data shall be provided to the board upon the request of the executive director in a format 

retrievable and viewable using Microsoft Xcel, Microsoft Access, or other software program 

authorized by the deputy director.  

(C(B) For a reservoir subject to drawdown and refill during the collection to 

storage season, or that is otherwise operated in a cyclical manner, the maximum 

and minimum water surface elevations, the corresponding reservoir volume, and 

the monitoring dates shall be measured and the resulting data maintained.    

(DC) For each reservoir, if water is diverted or flows into the reservoir under 

more than one basisbases of right, including groundwater or water purchased 

under a contract, the amounts reported to the board shall be limited to the amounts 

covered by the water right being reported.  A record of the alternative supplies 

entering the reservoir throughout the year shall be maintained to demonstrate that 

water stored is under a separate basis of right or contract.  

(3) Data Retention. Each water right holderdiverter shall keep records of the data from 

each measuring device for a period of no less than 10 years.  

 (4) Telemetry Requirements. 

(A) This paragraph applies to any diverter who:  

(i) Diverts more than 10,000 acre-feet annually; or  
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(ii) Owns or operates a reservoir or pond with a storage capacity of 10,000 

acre-feet or more; or 

(iii) Diverts during the period June 1 through September 30; 

(a) Directly diverts more than 30 cubic feet per second at any time; 

or 

(b) Has claimed water right(s) to more than 20 percent of historic 

calculated mean monthly stream flow as measured by a stream 

gage with publically available records maintained by the U.S. 

Geological Survey, the California Department of Water Resources, 

or the board; and  

(1) Threatened, endangered, or fully protected fish species 

are present or have historically been present; or 

(2) The diversion is made from a stream that is part of the 

board’s North Coast Instream Flow Policy area; or  

(3) The diversion is made from Deer Creek, Mill Creek or 

Antelope Creek watersheds of the Sacramento River 

watershed; or 

(4) in the Maacama Creek, Green Valley Creek, Mill Creek 

or Dutch Bill Creek watersheds of the Russian River 

watershed.  

(B)This paragraph applies to all rights, claimed rights, or combinations of rights 

and claimed rights to divert from a shared point of diversion if the sum of such 

rights or claimed rights meets the criteria of subparagraph (A) of this paragraph. 

(C) By January 1, 2020, diverters subject to subparagraphs (A)(i) and (A)(ii)(a) of 

this paragraph shall provide telemetered diversion data via a public website that 

displays the data on at least a daily bases, that is updated weekly, at minimum.  

For diverters subject to subparagraph (A)(ii)(b), the executive director may 

establish the appropriate date for telemetering after notice and opportunity for 

comment.  The data shall be provided to the board upon the request of the 

executive director in a format retrievable and viewable using Microsoft Excel, 

Microsoft Access, or other software program authorized by the deputy director. 

 

(c) Calculating Volume from Recorded Data.  If a measuring device measures the flow rate, 

water velocity, or water elevation, and does not report the total volume of water diverted or 

delivered, the water right holderdiverter shall report the conversion method used to convert the 

measured value to volume.  The conversion method shall be approved by a qualified individual. 

 (1) For a measuring device that measures flow-rate, the report shall describe protocols 

used to record the duration of operation where volume is derived by the following 

formula: Volume = (flow rate) x (duration). 
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 (2) For a measuring device that measures flow velocity only, the report shall describe 

protocols used to determine the cross-sectional area of flow and the duration of operation, 

where volume is derived by the following formula: Volume = (velocity) x (cross-section 

flow area) x (duration). 

 (3) For a measuring device that measures water elevation at the device (e.g. flow 

over a weir or differential elevation on either side of a device), the report shall describe 

protocols used to derive flow rate at the measuring device and the method or formula 

used to derive volume from the measured elevation value(s). 

 

(d) Required Accuracy.  The accuracy for each measuring device applies to the volume diverted 

or stored. 

(1) A measuring device installed on or before January 1, 2016, shall be certified to be 

accurate to within ±15 percent by volume.  

(2) A measuring device installed or replaced after January 1, 2016 that is used to measure 

the diversion or bypass of water shall be certified to be accurate to within: 

(A) ±5 percent by volume in the laboratory if using a laboratory certification. 

(B) ±10 percent by volume in the field if using a non‐laboratory certification for a 

water right holderdiverter with a right or a claimed right greater than or equal to 

100 acre-feet per year. 

 (C) ±15 percent by volume in the field if using a non‐laboratory 

certification for a water right holderdiverter with a right or a claimed right greater 

than or equal to 10 acre-feet per year. 

(3) A measuring device installed or replaced after January 1, 2016 that is used to measure 

the water stored in a reservoir or pond shall be certified to be accurate to within: 

 

 (A) ±10 percent by volume in the field for a reservoir or pond with a 

storage capacity of 200 acre-feet or more. 

 (B) ±15 percent by volume in the field for a reservoir or pond with a 

storage capacity greater than 10 acre-feet and less than 200 acre-feet. 

 

(e) Certification of Measuring Device Accuracy.  The accuracy of a measuring device shall be 

initially certified and documented as follows: 

(1) For a measuring device installed prior to January 1, 2016, the accuracy required shall 

be initially certified and documented by field-testing performed by an individual trained 

in the use of relevant field-testing equipment.  The results from the field testing shall be 

documented in a report approved by a qualified individual and shall be filed with the next 

subsequent water use report. 
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(2) For a measuring device installed or replaced after January 1, 2016, the accuracy shall 

be initially certified and documented by either: 

(A) Laboratory certification prior to installation of a measuring device as 

documented by the manufacturer or an entity, institution or individual that tested 

the device following relevant industry-established protocols.  Documentation 

shall include the manufacturer’s literature or the results of laboratory testing of an 

individual measuring device or type of measuring device; or 

(B) Non-laboratory certification after the installation of a measuring device in the 

field, as documented by either: 

(i) The affidavit or declaration of a qualified individual documenting the 

design and installation of the measuring device at a specified location; or 

(ii) A report approved by a qualified individual documenting the field-

testing performed on the installed measuring device by an individual 

trained in the use of field testing equipment. 

 

(f) Protocols for Field-Testing and Field-Inspection and Analysis.  Field-testing shall be 

performed for a measuring device according to the manufacturer’s recommendations or design 

specifications and be overseen by a qualified individual. Field inspection and analysis protocols 

shall be performed and the results shall be approved by a qualified individual for each measuring 

device to demonstrate the following: 

(1) The design and installation standards used for each measuring device meets the 

accuracy standards of subdivision (d) of this section; and 

(2) The operation and maintenance protocols will ensure compliance with the accuracy 

standards of subdivision (d) of this section. 

 

(g) Installation, Maintenance and Performance Requirements.  A measuring device shall be 

installed, maintained, operated, inspected, and monitored to ensure the accuracy standards of 

subdivision (d) of this section are met.  The installation of a measuring device shall be performed 

by a qualified individual. 

 

(h) Calibration.  The measuring device shall be calibrated by a qualified individual upon 

installation and at least once every threefive years thereafter.  The water right holderdiverter 

shall be responsible for more frequent calibration of measuring device(s) as necessary to ensure 

the accuracy requirements of subdivision (d) of this section are met. 

 

(i) Measuring Device Location.  No delivery or use of water shall occur between the point of 

diversion and the location of the measuring device, unless otherwise measured. 

 

(j) Accessibility.  The measuring device shall be installed in a manner such that it is readily 

accessible for reading, inspection, testing, repair or replacement.  The water right holderdiverter 
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shall make the measurement device reasonably available for inspection by an authorized 

representative of the board upon request.  The water right holderdiverter shall provide the 

board’s representative with reasonable access to inspect the measuring device.  Failure to provide 

such reasonable access is a violation of this regulation. 

 

(k) Verification of Measuring Device.  The board may conduct a field inspection or request 

additional information from the water right holderdiverter to determine if the measuring device 

has been properly installed and meets the requirements of this section.  Failure to timely install a 

measuring device or verify its accuracy is a violation of this regulation.  

 

(l) Inadequate Measuring Device. If a measuring device fails to meet the accuracy requirements 

of subdivision (d) of this section, the water right holderdiverter shall repair or replace the 

measuring device at their own expense to meet such requirements. 

(1) Notification. A water right holderdiverter shall timely notify the board in writing upon 

detecting that the holder’s measuring device does not comply with the accuracy 

requirements of subdivision (d) of this section.  The notification shall include the water 

right holder’sdiverter’s plan to take appropriate, timely corrective action to comply with 

the accuracy requirements of subdivision (d) of this section.   

(2) Enforcement. Failure to timely repair or replace a measuring device that does not 

comply with the accuracy requirements of subdivision (d) of this section is a violation of 

this regulation.   

 

(m) Lawful authority. Nothing in this section shall be construed to limit or modify the board’s 

authority to obtain information under any other lawful authority. 

 

Authority: Sections 183, 1051, 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

§934 Measurement Method. 

(a) A measurement method is a protocol for measuring water diversions, other than through a 

measuring device at each authorized point of diversion, where the method is found by the deputy 

director to reasonably achieveachieves the accuracy requirements of subdivision (de) of this 

section. The board encourages water right holdersdiverters on a local or regional basis to 

cooperate and establish a measurement method or methods to measure direct diversion, diversion 

to storage, and withdrawal or release from storage in an efficient and cost effective manner 

which meets the accuracy requirements of subdivision (de) of this section.  Any measurement 

method must be able to quantify the amount of water diverted under all separate priorities of 

rights being exercised.  If the claimed water rights included in a measurement method have 
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different requirements under section 933, the more stringent requirement shall control for all of 

the claimed water rights covered by the measurement method. 

 

(a) Request(b) Minimum Standards for Measurement Method.  

 (1) Form and Content.  A Request for Approval ofA Measurement Method shall be 

prepared by a California-registered Professional Engineer.qualified individual.  The 

requestmeasurement method submittal shall describe how the measurement method will 

meet the requirements of this Chapterchapter and include, at a minimum, the following 

information: 

  (A) Name and contact information of all participants, 

including designation of a manageran agent to serve as the primary contact 

person. 

  (B) MapTopographic or aerial map(s) showing location of 

participants and covered lands (including all assessor parcel numbers).   The 

map shall conform to the mapping requirements of article 7 of chapter 2 of 

division 3 of this title.   

  (C) Description of the measurement method, including how the method will 

be capable of measuring the volume of water diverted, rate of direct diversion, rate of collection 

to storage, and rate of withdrawal or release from storage. 

  (D) Documentation required under subdivision (df) of this 

section verifying the accuracy of the measurement method. 

  (E) A detailed description of how installing and maintaining a measuring 

device at each point of diversion is not feasible, would be unreasonably expensive, would 

unreasonably affect public trust resources, or would result in the waste or unreasonable use of 

water. 

  (F) Description of the permitted, licensedpermits, licenses, 

registrations, certificates and water right claims covered by the measurement 

method including for each individual right: file number, owner name, water 

right type, priority of diversion, monthly and annual diversion amounts, place 

of use, purpose of use, and alternative sources of water. 

  (G) Evaluation of public trust needs including minimum in-stream flows and 

water quality concerns or bypass requirements of any of the water rights involved. 

  (H) Evaluation of enterprise income of the water users if claiming installing 

and maintaining measuring and monitoring devices would be unreasonably expensive. 

(F) Description of how the measurement method will account for each 

priority of right during periods of insufficient supply. 

(2) Action by the deputy director. Only complete forms accompanied by maps will be 

accepted for review.  No action will be taken on incomplete requests. 
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(A) The measurement method will be reviewed and, if found to reasonably 

meet the purposes of this section, authorized by the deputy director. may review measurement 

methods at the deputy director’s discretion, and may reject measurement methods that fail to 

meet the requirements of this section.  A measurement method may be conditionally authorized 

if it meets the requirements of this Chapter. 

(B) A measurement method shall not be authorized for any project with an existing or 

prior gage, or where any requirement of any contract, , policy, order, decision, judgment, 

determination, or other regulatory requirement of the board, a Regional Water Quality 

Control Board, other state or federal agency, or a court requires that diversions be 

gagedmeasured by a measuring device at each point of diversion. A measurement method 

shall not be authorized for any project where it can reasonably be interpreted that gaginga 

measuring device at each point of diversion is necessary to meet such regulatory 

requirements.  

(3) Initial Term and Renewal. The deputy director may authorize deadlines for the 

adoption of a measurement method for shall be in accordance with subdivision (c) of 

section 932 of this title. 

 

(c) Shared Measurement Point Upstream of the Delivery Point or Farm Headgate.  A group of 

diverters may measure water diverted at a period not to exceed five years.  Any requestlocation 

upstream of their respective delivery points or farm headgates or at shared points of diversion if a 

written agreement is in place for renewal shall be on a form available on the board’s website, and 

the diverters to share a measuring device located at the shared point of diversion. Diverters using 

a shared measuring device under this subdivision shall notreport the following additional 

information to the board on an annual basis: 

(1) The methodology used to apportion the volume of water delivered from the shared 

point of diversion to each downstream diverter, including how water will be deemed 

complete unless the accuracy of the apportioned by priority during periods of insufficient 

supply. 

(2) The field or flow condition at each individual diverter’s delivery point downstream of 

the point of measurement method has been reviewedincluding the duration of water 

delivery to the individual diverter, annual water use patterns, irrigated acreage (including 

GIS map showing assessor’s parcel number and USDA field identification number), 

crops planted, on-farm irrigation system, and re-certified by a California-registered 

Professional Engineer.  other relevant distinctions in beneficial uses and water 

management practices. 

 

(b(3) Consumptive use of water for each individual diverter. 
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(d) Data 

(1) Data Recording. The measurement method shall be capable of recordingreporting the 

date, time, and total amount of water diverted in accordance with the requirements of 

subdivision (b) of section 933 subdivision (b) of this title. The data shall be recorded in a 

format retrievable and viewable using Microsoft Xcel, Microsoft Access, or other 

software program authorized by the deputy director. 

(2) Data Submittal. Each water right holderdiverter or claimant shall submit data from the 

measurement method to the board pursuant to chapter 2.7 of division 3 of this title, or 

within 30 days of request of the board.deputy director. Water use data for each twelve 

month reporting period shall be submitted on a form available on the board’s website 

with the appropriate water use report including a Progress Report by Permittee, Report of 

Licensee, Supplemental Statement of Water Diversion and Use, and Water Use Reports 

of Registration and Certificate Holders. 

 

(ce) Required Accuracy.  The accuracy of the measurement method to determine the volumes of 

water diverted, diverted to storage, and withdrawn or released from storage shall reasonably 

achieve accuracy standards comparable to the standards listed in section 933 subdivision (d) of 

section 933 of this title for individual measuring devices.  The accuracy of the measurement 

method shall be determined by a California-registered Professional Engineerqualified individual. 

 

(df) Certification of Measurement Method Accuracy.  The accuracy of a measurement method 

shall initially be certified and documented by field-testing performed by an individual trained in 

the use of relevant field-testing equipment.  The results from the field testing shall be 

documented in a report approved by a California-registered Professional Engineerqualified 

individual and shall be filed with the subsequent water use report.  When the measurement 

method applies to water diverted for agricultural use, the certification shall be based on a 

statistically significant number of sampling points based on field size, include field testing and 

measurement during multiple phases of the crop-growth cycle, include all factors which 

influence water consumptive use demands, and calculate tailwater return flows.  Field notes, 

calculations, and other materials used in the certification shall be included in the report. 

 

(e) Shared Measurement Point Upstream of the Delivery Point or Farm Headgate.  A group of 

water right holders may measure water diverted at a location upstream of their respective 

delivery points or farm headgates or at shared points of diversion if an agreement accepted by the 

deputy director is in place for the water right holders to share a measuring device located at the 

shared point of diversion. Water right holders using a shared measuring device under this 

subdivision shall report the following additional information to the board on an annual basis: 

(1) The methodology used to apportion the volume of water delivered from the shared 

point of diversion to each downstream water right holder. 

(2) The field or flow condition at each individual water right holder’s delivery point 

downstream of the point of measurement including the duration of water delivery to the 

individual water right holder, annual water use patterns, irrigated acreage (including GIS map 
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showing assessor’s parcel number and USDA field identification number), crops planted, on-

farm irrigation system, and other relevant distinctions in beneficial uses and water management 

practices. 

(3) Any differences in consumptive use of water among the individual water right 

holders. 

 

(fg) Operation and Performance Requirements.  A measurement method shall be operated and 

maintained to ensuremeet the accuracy standards of subdivision (ce) of this section are met.  

Field testing and re-analysis that the measurement method meets the requirements of this section 

shall be performed by a California-registered Professional Engineerqualified individual upon 

installation, and at least once every threefive years thereafter. 

 

(gh) Inadequate Measurement Method.  If a measurement method fails to meet the accuracy 

standards of subdivision (ce) of this section or the conditional approval by the deputy director, 

the measurement method shall be corrected to ensure it compliescomply with these 

requirementssuch standards. 

(1) Notification. The water right holdersdiverters employing a measurement method shall 

notify the board in writing within 30 days of finding a measurement method does not 

comply with the accuracy standards of subdivision (ce) of this section or the conditional 

approval by the deputy director.  The notification shall include a plan to take appropriate, 

timely corrective action.  

 (2) Enforcement. Failure to correct defects or to ensure the measurement method 

complies with the accuracy standards of subdivision (ce) of this section is a violation of 

this regulation. 

(3) Measuring Devices Required. If defects in the measurement method are not timely 

corrected, measuring devices shall be installed at each point of diversion previously 

covered by a measurement method within 90 days of notification from the board that 

such measurement method has been deemed inadequate.   

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

 

(i) Measurement Method Duration and Renewal. 

(1) An measurement method may remain in effect for a period of not more than five 

years, commencing from the effective date applicable to diversions subject to the plan 

pursuant to subdivision (c) of section 932 of this title. 

(2) A diverter may renew a measurement method by resubmitting it, with or without 

amendment, before the method expires. 

(3) The deputy director may reject a measurement method renewal for failure of the 

diverter(s) to implement a previous method or for failure to achieve the required 

accuracy.  Incomplete method submittals, submittals that do not meet the minimum 
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standards of this section, and lapses in measurement methods shall not relieve a diverter 

of the requirement to fully comply with sections 933 and 934 of this chapter. 

 

(j) Measurement methods submitted in accordance with the provisions of this section shall be 

timely implemented.   

 

Authority: Sections 183, 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

§935 Alternative Compliance for a Measuring Device or Measurement Method 

Requirement. 

 (a) The deputy director may consider alternative compliance to one or more of the 

requirements of section 933 and section 934 of this title upon finding that strict compliance is not 

feasible, would be unreasonably expensive, would unreasonably affect public trust uses, or 

would result in the waste or unreasonable use of water. 

 (b) The deputy director may authorize alternative compliance for a specific measuring 

device or measurement method, for a type of measuring device, or for similar measurement 

methods. 

 (c) Request from a Water Right Holder for Alternative Compliance.  A water right 

holder may file a request alternative compliance with the deputy director. 

(1) The request shall be filed electronically on a form available on the board’s 

website. 

(2) The request shall describe how strict compliance with one or more of the requirements of 

section 933 and/or section 

(a) Alternative Compliance – Generally.  In circumstances where strict compliance with sections 

933 or 934 of this title is not feasible, would be unreasonably expensive, would unreasonably 

affect public trust uses, or would result in the waste or unreasonable use of water:, a diverter may 

submit an alternative compliance plan. 

(3) The request 

(b) Minimum Standards – an alternative compliance plan under subdivision (a) shall 

describemeet the following minimum standards: 

 (1) The plan shall include the following information:  

  (A) The name and contact information for all diverters covered by the plan; 

(B) The name and contact information for the person designated to represent 

all diverters covered by the plan in matters before the board; 

(C) Identification of each individual water right type and priority covered by 

the plan; 
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(D) A detailed description of the area served by the plan, including all points 

of diversion whether used or not used, all methods of diversion, any 

conveyance systems, all beneficial uses of water, and all acreage served;  

(E) The assessor’s parcel numbers and ownership within the area covered by 

the plan; 

(F) Identification of the proposed measurement frequency; 

(G) Identification of the proposed measurement methodology; 

(H) Topographic maps or aerial photographs of the area covered by the plan 

that show the separate places of use authorized to be served by claimed water 

rights covered by the plan and showing the acreage served;  

(I) An implementation schedule, including date-specific, objective milestones 

of plan implementation from date of filing through final implementation, 

including the estimated milestones for acquiring permits required for plan 

implementation and the estimated milestones for compliance with the 

California Environmental Quality Act, if required;  

(J) Budget for implementation of the plan and the source of financing for the 

plan, and if funding is received from a federal, state, or local agency, the 

confirmation the agency’s confirmation that the financing will cover the plan 

during its implementation schedule; 

(K) A list of any permits required for plan implementation, the agencies that 

will issue the permits, and expected dates for issuance;  

(L) An affirmation, signed by all diverters covered by the plan, that the plan 

will be implemented in accordance with the schedule contained therein and 

that all of their diversions under claimed water rights covered by the plan will 

not be exercised outside the scope of the plan. 

 

 (2) The plan shall include an explanation and substantiating documentation of how the 

proposal is a reasonable alternative to one or more each of the requirements of sections 

933 and 934 will be complied with.  Absent substantiating documentation showing cause 

to reduce the standard for compliance with each subdivision of sections 933 and 934, the 

plan shall state how compliance will be achieved. 

 

 (3) The plan shall provide detailed documentation establishing and supporting the 

specific basis for claiming that strict compliance with this chapter is not feasible, would 

be unreasonably expensive, would unreasonably affect public trust uses, or would result 

in the waste or unreasonable use of water.  Any claim that strict compliance is 

unreasonable expensive shall be accompanied by a cost analysis. 

 

 (4) The plan shall include a certification that the compliance with this chapter has been 

met.  Certification may be made by a qualified individual.  
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(c) Filing of Alternative Compliance Plan. 

 (1) The alternative compliance plan shall be filed no later than the compliance deadline 

applicable to the diverter(s)’ claim(s) of right under subdivisions (b) and (c) of section 933 

and/or 934 932 of this title. 

(4)  (2) The alternative compliance plan shall be filed electronically on a form available on 

the board’s website. 

 (3) The alternative compliance plan shall be filed under penalty of perjury.  

 

(d) Diverters under an alternative compliance plan shall report on plan implementation. 

Documentation of compliance with the timelines and other elements of the alternative 

compliance plan shall be filed with the applicable annual report under chapter 2.7 of this title.   

 

(e) All plans submitted in accordance with the provisions of this section shall be timely 

implemented in accordance with the schedule contained therein.   

 

(f) Interpretation of whether a plan substantially complies with subdivisions (a), (b), or (d) of 

section 933 of this title is at the discretion of the deputy director. The deputy director may review 

each requestmake such determinations for alternative compliance on a case-by-case basis. a plan, 

group of substantially similar plans, or group of plans for substantially similar projects. 

 

(g) Alternative compliance proposalsplans received pursuant to this section will be posted on the 

board’s web site, and provide opportunity for comment by any interested parties.  

 

(h) The deputy director may be conditionally approved.:  

(5) The deputy director may require a water right holder to submit annual reports or a  (1) 

Audit any plan or any element of a plan for compliance plan to ensurewith this chapter; 

 (2) Require submission of evidence of plan implementation in accordance with the 

conditions of approval of schedule therein; 

 (3) Require changes or modification to any plan or plan component necessary to achieve 

compliance with this chapter,  

(4) Require that any defect in a plan be corrected within a reasonable time; and  

(5) Reject any plan that fails to meet the requirements of this chapter.   

 

(j) A decision or order issued under subdivision (h) of this section is subject to reconsideration 

under article 2 (commencing with section 1122) of chapter 4 of part 1 of division 2 of the 

California Water Code, and all applicable sections of this title. 

 

(k) Plan Duration and Renewal. 

(1) An alternative compliance are metplan may remain in effect for a period of not more than 

five years, commencing from the effective date applicable to diversions subject to the plan 

pursuant to subdivision (c) of section 932 of this title. 
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Authority: Sections 1058, 1840, and 1841, Water Code. 

(2) A diverter may renew an alternative compliance plan by resubmitting it, with or without 

amendment, before the plan expires. 

(3) The deputy director may reject a plan renewal for failure of the diverter to implement a 

previous plan according to its schedule, or for failure of a previous plan to achieve the required 

accuracy.  Incomplete plans, plans that do not meet the minimum standards of this section, and 

lapses in plans shall not relieve a diverter of the requirement to fully comply with sections 933 

and 934 of this chapter. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

 

§936 Request for Additional Time. 

A water right holder 

(a) A diverter may submit a request for additional time to comply with the provisions of this 

Chapter on a form available on the board’s website.  Additional time may be granted by the 

deputy director upon a showing of good cause.  The additional time granted by the Deputy 

Director shall not exceed 24 months, combined, under all per extension requests. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

 

(b) Approval of a time extension request is contingent on the following:  

(1) Financial considerations shall be considered only in cases where the diverter has 

requested agency funding, and is awaiting grant or loan award. 

(2) Extensions based on other considerations are limited to: 

(A) minimum time needed to access site due to weather conditions; or 

(B) minimum time needed to obtain other agency permits; or 

(C) minimum time needed to comply with construction time periods set in other 

agency permits; or 

(D) unforeseen circumstances.     

 

(c) All time extension requests shall be accompanied by documentation of grant or loan request 

or agency permit requests, as applicable.  Funding and/or permit approval documents shall be 

submitted to the deputy director within 30 days of receipt. Time extension requests based on 

unforeseen circumstances must be accompanied by a showing of good cause and a showing that 
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all reasonable efforts have been made to comply with the timelines established in the subdivision 

(c) of section 932 of this title.   

 

(d) All time extension requests must be accompanied by a plan documenting the additional time 

needed to comply with the provisions of this chapter.  The plan shall describe the interim 

measurement practices the diverter will implement while diligently pursuing compliance with 

this Chapter. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

§937 Report of Water Measuring Device. 

 

(a) Report - Filing Requirements. A report of water measuring device shall be filed electronically 

on a form available on the board’s website. 

 (1) For measuring devices installed on or before January 1, 2016, a water 

right holderdiverter shall submit a report of water measuring device to the board on or 

before July 1, 2016with the next subsequent water use report. 

 (2) For measuring devices installed after January 1, 2016, a water right 

holderdiverter shall submit a report of water measuring device to the board with the 

first water use report submitted after installation of the device. 

 (3) After the initial report has been submitted, the water right holderdiverter 

shall provide the board with a Report of Water Measuring Device or Measurement 

Method at five year intervals. 

 (4) The water right holderdiverter shall submit a report of water measuring 

device to the board within 30 days of installation or calibration of a new or replacement 

measuring device. 

 (5) The water right holderdiverter shall submit a report of water measuring 

device to the board within 30 days of request from the board. 

 

(b) Form - Content. The report of water measuring device shall contain the following 

information, as applicable: 

(1) Name of water right holderdiverter 

(2) Contact information for person testing performance of device, including email address 

(3) Water right identification number, if assigned 

(4) Type of measuring device. 

(5) Make, model number and serial number of the measuring device. 
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(6) Type of recording device. 

(7) Make, model number and serial number of the recording device. 

(8) Units of measurement. 

(9) The date of installation. 

(10) Certification of accuracy 

(11) Name of the person who installed the measuring device. 

(12) Date of most recent calibration or recalibration of the measuring device. 

(13) Maintenance schedule for the measuring device and the recording device. 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 13, 1846, and 5103, Water Code. 

 

§937 Compliance.  
Failure to meet the requirements of this Chapter is violation subject to civil liability of up to 

$500 per day pursuant to Water Code section 1846. 

 

 

Authority: Sections 1058, 1840, and 1841, Water Code. 

Reference: Sections 1846, Water Code. 
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Appendix 17 - Summary of Additional Public Comments 

 
Following is a brief summary of additional comments and questions received during the 
regulation development process. 

 Cost of Measurement 
o Many wanted to know how much the devices might cost, and if funding and grant 

sources were available. 
o Is there a list of people who sell the measurement devices? 
o Has the Water Board considered how people with low incomes will afford water 

measurement devices? 
o What will be the on-going cost burden of compliance? 
o Theft and vandalism are significant issues in remote locations. 

 
The State Water Board developed a public handout of possible funding sources 
(appendix 9) to provide diverters with information on possible sources of financial 
assistance.  The State Water Board was concerned about the cost of compliance with 
the measurement and monitoring requirements of the regulation, and therefore the 
Water Board made requirements in the regulation less stringent for people with smaller 
diversions.  People who divert or store smaller amounts of water have more time to meet 
the measurement and monitoring requirements and they also have less stringent 
requirements related to measurement accuracy, monitoring frequency, and installation, 
operation, and maintenance. 
 

 Water Right Concerns 
o The Water Board should look at diversion and consumptive use. 
o Many commenters were concerned about losing a portion of their water right if 

the reported diversion was lower than the face value of the permit or license. 
o How will the Water Board address the diversion of contract water? 

 
Water rights are typically based on the amount of water diverted from an authorized 
point of diversion.  Therefore, the diversion amount should be measured or determined 
in a manner that meets the accuracy standards of the regulation.  There are diverters 
whose water use is better reflected by the amount of water they consume, and the 
analysis of consumptive use may be included as part of a measurement method or 
alternative compliance plan.  Measurement of diverted water will allow the Water Board 
and the diverters themselves to gain a better understanding of how much water is being 
placed to beneficial use under each water right. 
 

 Compliance 
o How will the state monitor compliance with the new requirements?  



o The Water Board needs to do a better job of enforcing against people who are 
not complying. 

 
The State Water Board will monitor compliance with the new requirements on a case-by-
case basis.  Compliance efforts may be prioritized based on a variety of factors which 
may include size of diversion, potential effects on public trust resources, history of 
compliance or non-compliance, and whether a diverter has shown due diligence and 
made a good faith effort to comply. 
 

 Assisting the Public 
o Have a checklist for the water users so they know what criteria they need to 

meet. 
o The Water Board should hold water measurement workshops.  The Water Board 

needs to provide some guidance on measurement devices. 
o How will the Water Board inform all of the water users of the new requirements? 
o How will the public communicate with staff once the regulation is in place? 

 
The Water Board will work with the diverters to assist them in complying with the 
regulation. 
 
The Water Board will update its website to include additional information on 
measurement and monitoring equipment to assist diverters as they choose which 
measuring devices or measurement methods best suit their specific situation.  This 
additional information will include a discussion of the various measurement devices and 
measurement methods typically employed by diverters.  The Water Board will also 
develop and post a list of vendors selling the measuring and monitoring devices. 
 
The Water Board also maintains an email distribution list to inform interested parties of 
important changes or updates to the measurement and reporting requirements. Any 
persons desiring to receive future notices concerning the regulation may subscribe to the 
State Water Board’s email distribution list.  The subscription form is located at:  

 
http://www.waterboards.ca.gov/resources/email_subscriptions/swrcb_subscribe.shtml.  

 
To subscribe, a person would select the “Water Rights” category, check the box for 
either “Water Measurement” or “Water Rights Regulations,” and then provide the 
required information. 

 
 Stock Ponds/Reservoirs 

o Staff gages will be difficult for stock ponds, as livestock will rub against the gage 
when the pond is empty. 

o Significant concern about requiring hourly monitoring of water level in a reservoir. 
o Stock ponds with a storage capacity less than 50 acre-feet should be exempt 

from the measurement requirements. 



 
There were numerous public comments received on stock ponds during the public 
outreach process.   The regulation has relaxed measurement and reporting standards 
for smaller reservoirs.  For livestock reservoirs that store less than 50 acre-feet or water, 
the diverter is required to install a staff gauge and read the staff gauge once a month. 
 

 Watermaster Concerns 
o The Delta Watermaster should be solely responsible for monitoring water use in 

the Delta. 
o When will water users in a Watermaster District be required to install and 

maintain water measurement devices? 
o Will Watermasters have to install measurement devices in accordance with the 

emergency regulation?  Some people wanted the Watermasters to be subject to 
the same measurement requirements. 

o Will the records submitted by a Watermaster be sufficient or will individuals have 
to measure? 

o There was also concern that Watermaster data would not have to meet the 
measurement and reporting requirements established in the regulation.  

 
The State Water Board will develop a list of watermaster service areas and review how 
each watermaster reports on the diversions of water.  Some diverters will be required to 
measure and monitor within a watermaster service area.  
 

 Measurement 
o Will the Water Board accept a method that uses pump efficiency and readings 

from an electrical meter to estimate the diversion of water? 
o The regulation should provide for alternative methods like water diverted through 

a managed wetland. 
o Is there much use in measuring the diversion of brackish water?  Why is 

measuring brackish water in a marsh necessary? 
o Brackish water is corrosive to measurement devices. 
o Remote locations of some points of diversion will make measurement and 

monitoring difficult. 
o Some gages are inaccessible parts of the year. 
o How should the measurement of water be handled for a place of use where the 

water flows in during high tide and out during low tide? 
o Hourly monitoring is not useful in most cases. 
o Can be difficult to maintain accurate measurement across a wide range of flows 

(for example, inflow into a reservoir) 
 
The State Water Board added the section on alternative compliance plans to the 
regulation as a way to provide for circumstances where strict compliance with the 
requirements in the regulation for a measuring device or measurement method are not 
feasible, would be unreasonably expensive, would unreasonably affect public trust uses, 



or would result in the waste or unreasonable use of water.  The State Water Board 
determined that it would be best to review these requests for alterative compliance on a 
case-by-case basis, and not try to include specific exemptions in the regulation itself. 
 

 General 
o Many concerns were raised about the taking of property rights.  This concern 

was primarily associated with the possible loss or reduction of the face value of a 
water right if actual reported diversions are lower than the face value of the water 
right.  

o A number of letters commented negatively on the adoption of SB88. 
o Did not receive sufficient notice of the public meetings. 
o The Water Board needs to do a better job of measuring available supply. 
o When will the “emergency” status of the regulation end? 
o Will these regulations apply to watersheds that are not in drought conditions? 
o Is the Water Board keeping track of flows in the rivers and determining what is 

available for environmental use? 
 

The State Water Board understands the concerns about determining the amount of water 
available for diversion.  The State Water Board is working with other governmental agencies to 
improve the determination and estimation of available water supplies. 



Measurement and Reporting of Water Diversion 
Emergency Regulations Digest 

 
Appendix 18 - Measurement and Reporting Requirements in Other Western States 

 
A review of the measurement and monitoring requirements was made of Colorado, Oregon, 
Washington, Utah, and Arizona.  The following text provides a summary of the information 
collected during this review.  
 

 Watermaster and Dedicated  Field Staff 
o Oregon 

 A Watermaster oversees each water district and regulates (adjusts) 
control works. 

 Department’s field personnel work with landowners to fully implement the 
measurement strategy. 

 Headgates can be locked and kept closed by the watermaster. 
 Required control and measuring devices shall be approved by the 

watermaster.  
o Colorado 

 Field offices are staffed by Water Commissioners. The Commissioners' 
general duties include hands-on administration of water rights and the 
collection and recording of data from the field. 

 All measuring and water delivery devices are under the supervision and 
control of the State Engineer and the Division Engineer 

 Locking headgates are mandatory. 
o Washington 

 Seven watermasters provide technical assistance, investigate complaints 
and unauthorized use, and some perform ditch rider duties (viewing 
diversions, adjusting gate settings, etc.) 

 They do not act as “water cops”. 

 Surface Water Measurement 
o Oregon 

 Many water right permits include measurement condition(s). 
 In 2000, strategic plan for improving water measurement focused on 

diversions with the greatest impact on streamflows in areas with the 
greatest fishery needs. 

 2,300 “significant diversions” were identified in 300 high priority 
watersheds. 

 Accounts for about 10% of diversions, 50% of water diverted in 
the state. 

 If the commission finds accurate water use information necessary 
because of serious water management problems, the commission by rule 
may require a water right owner to install a measuring device and to 
submit annually a water use report. 



 Measuring devices shall be required when necessary for regulation or 
management purposes.  

o Colorado 
 The state/division engineers have the authority to order owners to install 

and maintain measuring devices and to report at reasonable times the 
readings of such devices. 

 In order to place a priority call and divert water in priority when a call is in 
place, an owner must have an operable headgate and measuring device 

o Washington 
 Since 1993, Water Code requires measurement of: 

 Surface water diversions greater than 1 cubic foot per second. 
 Diversions and withdrawals from sources that support critical or 

depressed fish stocks. 
 A ruling from a 1999 lawsuit requires 80% metering compliance in 16 Fish 

Critical Basins. 
 Measurement device required as condition of all new permits since 2002 
 The Department may require the owner to maintain a measuring device. 

o Utah 
 Measurement required statewide at the point of diversion. 
 The State Engineer approves the measuring device and control works. 

o Arizona 
 When required by the Director of Water Resources, the owner shall 

construct and maintain measuring devices. 

 Reservoir Measurement 
o Oregon 

 When required by the Water Resources Commission, a measuring device 
below, and one above, the reservoir on each stream or source of supply. 

o Colorado 
 The Division Engineer or Water Commissioner verbally directs reservoir 

users concerning the measurement devices and reporting necessary to 
administer reservoir rights 

o Washington 
 When required by the Department, construct and maintain any measuring 

device necessary to ascertain the natural flow into and out of said 
reservoir. 

o Utah 
 At the discretion of the State Engineer, measure inflow, outflow, and 

change in storage. 
o Arizona 

 When required by the Director, measure below reservoir and change in 
storage.  Measuring above the reservoir if necessary. 

 Reporting Required 
o Oregon 

 Reporting by government entities – about 23% of water users. 



 Many water right permits include condition for annual reporting. 
 Water year reporting.  Report by December 31. Two month extension of 

time may be requested. 
 Certified Water Right Examiners help users submit water use reports and 

other reports. 
o Colorado 

 Upon request of the Water Commissioner 
 Field staff collects water use and diversion data. 

o Washington 
 Report calendar year use by Jan. 31 of the following calendar year 

 Accuracy 
o Washington 

 ±10% accuracy for reported diversions 
 Measurement devices shall be kept in good repair. 
 Date when device was last calibrated is part of the water use report. 
 Meters shall be inspected and maintained as specified by the 

manufacturer. 
o Colorado 

 The State Engineer and the Division Engineer control all headgates and 
measuring devices used in connection with canals, flumes and ditches or 
reservoirs. 

 The State Engineer or Division Engineer also rate measuring flumes and 
weirs. 

o Oregon 
 Rules describe specific types of measurement, but allow for alternatives 

upon approval. 
 Control works are under the control of the Watermaster. 
 Alternative method must be capable of reporting water use within an 

accuracy of ±15%. 
o Utah 

 A reasonable effort must be made to ensure that flow measurements are 
as accurate as possible. 

 Calibration not typically mentioned.  States with staff in the field are more 
likely to determine inadequacy of measurement and reporting devices. 

 Alternative Methods 
o Oregon 

 Method shall be approved by the Department 
 Notes on method shall be maintained for at least three years 

o Washington 
 Similar to the measurement method proposed in the Emergency 

Regulation. 
 The method is approved in writing in advance by the Department. 
 The method is certified by a professional engineer or other 

qualified person. 



 Measurements shall meet accuracy requirements 

 Enforcement 
o Oregon 

 After providing 30 day notice, may terminate water deliveries and use of 
water by any right holder who fails to install and maintain a measuring 
device or to submit a report. 

 If the appropriator refuses or neglects to construct and install the required 
water use control or measuring devices or have an approved construction 
schedule for such installation after ten days’ notice, the watermaster may 
close the diversion or open the reservoir outlet. 

o Colorado 
 The Division Engineer can refuse to deliver water if devices are not 

maintained in good repair. 
 Should the owner of a reservoir refuse to maintain a staff gauge at the 

outlet of a reservoir, the reservoir is not entitled to hold any water until 
such time as the device is properly installed. 

o Washington 
 The department may order that a measuring device or facility be repaired 

or replaced within a specified time period. 
 May issue regulatory orders and civil penalties. 

o Utah 
 State Engineer may forbid use of water or take other enforcement action 

if device or control works not installed within 30 days of State Engineer 
notice. 

o Arizona 
 May prevent diversion or release water from storage after providing 20 

days’ notice to construct or maintain device. 

 Number of Offices 
o Oregon - Water Resources Department 

 Five office locations, 15 field offices. 
o Colorado - State Engineer Office in Denver 

 Seven division offices located in the seven major river basins of the state. 
o Washington - Department of Ecology 

 Four office locations and five field offices 
 Six regional measurement coordinators. 

o Utah - Division of Water Rights (State Engineer is the Director). 
 Headquarters in Salt Lake City and five regional offices 

Arizona - Department of Water Resources 
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